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Supreme Court of the United States, October Term, 1897. 

Order. 

February 28, 1898. 
Ordered, that the table of fees and costs in the circuit courts of 
appeals, established in pursuance of the act of congress of February 
19, 1897, by order of January 10, 1898, be, and the same is hereby, 
amended as to the item for "Preparing the record for the printer, in- 
dexing the same, supervising the printing and distributing the copies, 
for each printed page of the record and index, .15," by substituting 
twenty-five cents in place of fifteen cents, for each printed page, so 
that said order as amended shall read as follows: 

Ordered, in pursuance of the act of congress of February 19, 1897 
(29 Stat. 536, c. 263), that the following table of fees and costs in 
the circuit courts of appeals be, and the same is hereby, established, 
to take effect on the first day of March, A. D. 1898, and no other fees 
and costs than those therein named shall thereafter be charged: 

Docketing a case and filing the record $ 5 00 

Entering an appearance • 25 

Transferring a case to the printed calendar 1 00 

Entering a continuance 25 

Filing a motion, order, or other paper 25 

Entering any rule, or making or copying any record or other paper, for 

each one hundred words 20 

Entering a Judgment or decree 1 00 

Every search of the records of the court and certifying the same. . . . 1 00 

Affixing a certificate and a seal to any paper. . .• 1 00 

Receiving, keeping, and paying money, in pursuance of any statute or 

order of court, one per cent, on the amount so received, kept and paid. 
Preparing the record for the printer, indexing the same, supervising 

the printing and distributing the copies, for each printed page of the 

record and index 25 

Making a manuscript copy of the record, when required by the rules, 

for each one hundred words (but nothing in addition for supervising 

the printing) 20 

Issuing a writ of error and accompanying papers, or a mandate or 

other process 5 00 

Ffllng briefs, for each party appearing 5 00 

Copy of an opinion of the court, certified under seal, for each printed 

page (but not to exceed five dollars- in the whole for any copy) 1 00 

Attorney's docket fee 20 00 

I, James H. McKenney, clerk of the supreme court of the United 
States, do hereby certify that the foregoing is a true copy of the order 
88 F. (ill) 
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of said supreme court entered on February 23, 1898, in pursuance of 
the act of congress of February 19, 1897, as the same remains upon 
the flies and records of said supreme court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said supreme court, at the city of Washington, this 11th day of 
March, A. D. 1898. 

[Seal.] JAMES H. McKENNEY, 

Clerk of the Supreme Court of the United States. 



Eighth Circuit. 

APPENDIX TO RULE 35.1 

[Form of Appearance Bond on Writ of Error In Criminal Oases.] 

Know All Men by These Presents, 

That we, as principal, and — — as sureties, are held and firmly 

bound unto the United States of America in the full and just sum of 

Dollars, to be paid to the United States of America, to which payment well 
and truly to be made we bind ourselves, our heirs, executors and adminis- 
trators jointly and severally by these presents. 

Sealed with our seals and dated this day of in the year of our 

Lord, One Thousand Eight Hundred and Ninety- . 

Whereas, lately at the Term, A. D. 189—, of the Court of the 

United States for the District of , in a suit depending in said 

Court between the United States of America, plaintiff, and , defendant—, 

a Judgment and sentence was rendered against the said and the said 

ha— obtained a writ of error from the United States Circuit Court of 

Appeals for the Eighth Circuit, to reverse the judgment and sentence In the 
aforesaid suit, and a citation directed to the said United States of America, 
citing and admonishing the United States of America to be and appear In 
the United States Circuit Court of Appeals for the Eighth Circuit, at the City 
of St Louis, Missouri, sixty days from and after the date of said citation, 
which citation has been duly served. 

Now the condition of the above obligation is such that if the said 

shall appear either in person or by attorney in the United States Circuit Court 
of Appeals for the Eighth Circuit on such day or days as may be appointed 
for the hearing of said cause in said Court and prosecute bis said writ of er- 
ror and shall abide by and obey all orders made by the United States Circuit 
Court of Appeals for the Eighth Circuit In said cause, and shall surrender 
himself in execution of the judgment and sentence appealed from as said 
Court may direct, if the judgment and sentence against him shall be affirmed; 

and if he shall appear for trial In the Court of the United States for the 

District of on such day or days as may be appointed for a retrial 

by said Court, and abide by and obey all orders made by said Court 

provided the judgment and sentence against him shall be reversed by the 
United States Circuit Court of Appeals for the Eighth Circuit; then the above 
obligation to be void, otherwise to remain in full force, virtue and effect 

[Seal.] 

[SeaL] 

' [SeaL] 

Appro ved>— 



Judge of the w 

i For appendix to rule 35, as originally adopted In the Eighth circuit, see 
22 C. C. A. vi., 78 Fed. cxxxt 



Digitized by 



Google 



FEDERAL REPORTER, VOLUME 88. 

JUDGES 



OVTHB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THB 
CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT. 



RHL HORACE GRAY, Circuit Justice .....Washington, D. a 

Hon. LB BARON B. COLT, Circuit Judge Bristol. R. L 

Hon. WILLIAM L. PUTNAM. Circuit Judge Portland, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portland, Me. 

Hon. RDOAR ALDRICH, District Judge, New Hampshire.... Littleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence. R. L 



SECOND CIRCUIT. 



Hon. RUPUS W. PECKHAM, Circuit Justice i Washington, D. 0. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. T. 

Hon. E. HENRY LACOMBE, Circuit Judge New York. N. T. 

Hon. NATHANIEL 8HIPMAN, Circuit Judge Hartford, Conn, 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn, 

Hon. ALFRED C. COXB. District Judge, N. D. New York Utica, N. Y. 

Hon. ADDISON BROWN, District Judge, & D. New York New York, N. Y. 

Hon. EDWARD B. TH0MA8, District Judge, B. D. New York.... 29 Liberty St, New York. 
Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt 



THIRD CIRCUIT. 

Hon. GEORGE 8HIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLA8, Circuit Judge Philadelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, DeL 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Trenton, N. J. 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. JOSEPH BUFFINQTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge Charleston, 8. 0. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Mo. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. O. 

Hon. HAMILTON G. BWART, District Judge, W. D. North Carolina. .Hendersonrille, N. a 
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1 Deceased April 9. 1898. 

» Commissioned July 13, 1898. 

* Resigned, to take effect on appointment of successor* 

• Commissioned Sept 23, 1898. 
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ARGUED AND DETERMINED 



nr thb 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS '• V : 



CRBAGH T. EQUITABLE LIFE ASSUR. SOO. OF UNITED STATES et al. 

(Circuit Court, D. Washington, N. D. June 25, 1898.) 

L Removal of Causes— Separable Controversy— Alienage of Plaintiff. 
One of several defendants, who Is a citizen of one of the United States, 
cannot remove the cause on the ground of a separable controversy be- 
tween himself and an alien plaintiff. 
1 Sams— Aliens— Naturalization. 

A declaration of intention to become a citizen of the United States does 
not make one a naturalized citizen, nor entitle him to the rights or priv- 
ileges of citizenship In the state of Washington; and he is, therefore, not 
a citizen of that state In the meaning of the removal acts. 
& Removal of Causes— Sbparablb Controversy— Action for Libel. 

An action to recover damages for a libel alleged to have been written 
and published by certain of the defendants, acting as agents of their co- 
defendant, contains no separable controversy which will enable such co- 
defendant to remove the case. 

This is an action to recover damages for an alleged libel, and 
was brought by John Creagh against the Equitable Life Assurance 
Society of the United States, a New York corporation, and Frank 
Waterhouse and William P. Pritchard, co-partners doing business un- 
der the firm name and style of Waterhouse $ Pritchard* 

Upton, Arthur & Wheeler, for plaintiff. 
Burke, Shepard & McOilvra, for defendants. 

HANPORD, District Judge. This action was commenced in the 
superior court of the state of Washington for King county, to recover 
damages for an alleged libelous letter, injurious to the plaintiff, 
alleged to have been written and published by the defendants Water- 
house & Pritchard, acting in that behalf as agents of their co-defend- 
ant, the Equitable Life Assurance Society, and in the transaction of 
business within the scope of their agency, as well as in behalf of them- 
selves. The Equitable Life Assurance Society filed in the state court 
a petition and bond for removal of the case into this court, alleging in 
88 P.— 1 
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its petition as the ground for removal that there is a separable con- 
troversy, which is wholly between the plaintiff and said petitioning 
defendant; that the amount in controversy exceeds f 2,000; and that 
the plaintiff is an alien, and said defendant is a corporation organized 
under the laws of the state of New York, and is a citizen of the state 
of New York, and not a resident of the state of Washington. The 
plaintiff filed in the state court an affidavit in opposition to the peti- 
tion for removal, in which he controverted certain allegations of the 
petition, and alleged affirmatively that at and prior to the time of 
commencing .this action he was and had been a resident and citizen 
of Seattle^ in; the state of Washington, and that he had declared his 
interitroits*tbt)ecpme a citizen of the United States, and had taken and 
^ufcpcribe^ the'o&th prescribed by the laws of the United States to be 
vtak£n ; by*fcn*afl£n at the time of making such declaration. The de- 
fendants have caused a transcript of the record of the state court to 
be filed in this court, and the case has been regularly docketed, and 
a date set for the trial, although there has been no appearance by 
or on behalf of the plaintiff. From the facts appearing by the record, 
a question of jurisdiction arises, which it is the duty of the court to 
notice and pass upon, notwithstanding the failure of the plaintiff to 
present the question by any motion or pleading. I hold that the 
case is not removable, and this court is without jurisdiction, for two 
reasons: In the first place, the only ground for removing the case 
alleged by the petitioning defendant is a separable controversy, but 
the law does not permit one or more of several defendants to remove 
a cause into a United States circuit court on this ground, unless there 
be a controversy which is wholly between citizens of different states. 
An alien who is a party to a separable controversy is not given the 
right to remove a cause. King v. Cornell, 106 U. S. 395-399, 1 Sup. 
Ct. 312. And the converse of this proposition must be equally true; 
that is to say, one of several defendants, who is a citizen of one of 
the United States, is not authorized to remove a cause on the ground 
that there is a separable controversy between himself and an alien 
plaintiff. Now, the plaintiff in this case is still an alien. His decla- 
ration to become a citizen of the United States does not make him a 
naturalized citizen, nor entitle him to the rights or privileges of citi- 
zenship in the state of ; Washington. It is true that this case is one 
of which this court might have had original jurisdiction on the 
ground of diversity of citizenship of the parties, but still the case is 
not removable, because some of the defendants, being citizens and res- 
idents of the state of Washington, are precluded from joining in the 
petition for removal, and the one defendant who is a nonresident of 
the state of Washington is barred of the right of removal on the 
ground of a separable controversy by the fact that the other party to 
the alleged separable controversy is not a citizen of any one of the 
states of the Union. The second fatal objection to the jurisdiction 
of this court is found in the rule, now well established by repeated 
decisions of the supreme court, that an action of tort which is brought 
in a state court against several defendants jointly contains no sep- 
arable controversy which will authorize its removal by some of the 
defendants into a circuit court of the United States, even if they 
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file separate answers and set up different defenses from the other de- 
fendants, and allege that they are not jointly liable with them, and 
that their own controversy with the plaintiff is a separable one; for, 
as the supreme court has often said: "A defendant has no right to 
say that an action shall be several which the plaintiff seeks to make 
joint A separate defense may defeat a joint recovery, but it can- 
not deprive a plaintiff of his right to prosecute his suit to a final deci- 
sion in his own way." Pirie v. Tvedt, 115 U. S. 41-43, 5 Sup. Ct. 
1034, 1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ot. 730; Little 
v. Giles, 118 U. S. 596-601, 7 Sup. Ct. 32; Railroad Co. v. Wangelin, 
132 U. S. 599, 10 Sup. Ct. 203; Torrence v. Shedd, 144 U. S. 527-530, 
12 Sup. Ct 726; Connell v. Smiley, 156 U. S. 335-340, 15 Sup. Ct. 
353; Powers v. Railway Co., 169 U. S. 92-103, 18 Sup. Ct 264. This 
court has heretofore ruled differently in one or two instances, adopt 
ing the rule, which I now consider to be sound, and well supported by 
authorities, that when a master is made liable for a negligent or 
wrongful act of his servant, solely upon the ground of the relation 
ship between them, and the application of the rule of respondeat 
superior, and not by reason of any personal participation in the neg- 
ligent or wrongful act, he is liable severally, and not jointly with the 
servant I have considered it a logical sequence from this rule that, 
although the master and his delinquent servant be named as co-de- 
fendants in such an action, the complaint shows affirmatively that 
there is no joint liability, and that either defendant may properly 
claim that there is a separable controversy between himself and the 
plaintiff. In the cases cited, the supreme court does not question 
the rule, and seems to take it for granted that it may be successfully 
interposed as a defense, but it denies the sequence, and holds to the 
idea that an action against several defendants jointly, where by the 
plaintiff's own showing there is no joint liability, may not be split 
into several controversies, but must necessarily fail entirely. This 
court must follow the decisions of the supreme court, rather than its 
own previous practice. An order will be entered on the court's own 
motion, remanding this case to the superior court for want of juris- 
diction in this court to entertain it 



GREGORY v. BOSTON SAFE^-DBPOSIT & TRUST CO. 

(Circuit Court, D. Massachusetts. May 18, 1898.) 

No. 948. 

Removal of Causes— Time for Removal. 

Under the act of 1887 (24 Stat. 564) it is too late to file a petition for re- 
moral after the answer day in the state court has passed. 

This was an action commenced in a state court by Charles A. 
Gregory against the Boston Safe-Deposit & Trust Company, and sub- 
sequently removed to this court by the defendant The case has 
now been heard on a motion to remand. 

Francis A. Brooks, for complainant. 

Solomon Lincoln and Stomas H. Talbot, for defendant 
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COLT, Circuit Judge. The bill of complaint in this case was filed 
in the state court on March 22, 1895. By the eighth rule of chan- 
cery practice of the state court, a defendant is required to file his 
answer, plea, or demurrer within one month after the day of ap- 
pearance, the day of the appearance being the return day of the sub- 
poena. A subpoena was issued in this case returnable at the May 
rules, 1895, and was duly served on the defendants. The defend- 
ants appeared, and answered to the bill, and on July 3, 1895, the 
plaintiff filed his replication. The bill was subsequently dismissed 
as to all the defendants except the Boston Safe-Deposit & Trust Com- 
pany. On April 10, 1897, the plaintiff obtained leave of court to 
amend his bill of complaint. The petition of the trust company 
for removal was filed June 14, 1897. 

The act of congress of 1887 (24 Stat. 554) provides that any party 
entitled to remove a suit from a state court into the circuit court 
of the United States "may make and file a petition in such suit in 
such state court at the time, or any time before the defendant is 
required by the laws of the state or the rule of the state court in 
which such suit is brought to answer or plead to the declaration 
or complaint of the plaintiff." In construing this statute, the su- 
preme court has repeatedly held that the defendant's right of re- 
moval can only be exercised before the time he is required to plead 
in the state court. In Martin's Adm'r v. Railroad Co., 151 U. S. 
673, 687, 14 Sup. Ct. 533, 538, the court, speaking through Mr. Justice 
Gray, observes: 

"Construing the provision now in question, having regard to the. natural 
meaning of its language, and to the history of the legislation upon this sub- 
ject, the only reasonable inference is that congress contemplated that the 
petition for removal should be filed in the state court as soon as the defend- 
ant was required to make any defense whatever in that court, so that, If the 
case should be removed, the validity of any and all of his defenses should be 
tried and determined in the circuit court of the United States." 

See, also, Goldey v. Morning News, 156 U. S. 518, 524, 15 Sup. 
Ct. 559; Railway v. Brow, 164 U. S. 271, 277, 17 Sup. Ct. 126; Man- 
ley v. Olney, 32 Fed. 708. Motion to remand is granted. 



UNITED STATES v. BISENBEIS et al. (HOGG, Intervener). 

(District Court, D. Washington, N. D. June 18, 1898.) 

L Federal Courts— Following State Decisions. 

Whether a mere equitable interest in lands becomes impressed with the 
lien of a judgment against the owner of such interest is a question of 
local law, in regard to which the federal courts will follow the state 
decisions. 
& Judgment Liens—Equitable Interests in Lands. 

The equitable Interest of one who has conveyed the legal title in his 
lands to third parties, for the purpose of defrauding his creditors, does 
not, in the state of Washington, become impressed with the lien of a 
judgment thereafter rendered against him. 
t. Deposits in Court— Condemnation Proceedings— Rights of Creditors. 
Money In court awaiting distribution to those in whose favor awards 
have been made in condemnation proceedings Instituted by the govern- 
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ment cannot be Intercepted by means of a creditors' bill, or Intervening 
petition In the nature thereof. Such a proceeding would be, In effect, a 
suit against the government and the clerk of court, to make them liable 
as garnishees. 

John £. Humphries, for intervener. 
Allen Weir, for respondents. 

HANFORD, District Judge. This suit was instituted by the gov- 
ernment of the United States against the several owners of a tract 
of land for condemnation of said land for the use of the government 
as a site for the Point Wilson fortifications. All persons who, by 
the public records, appear to have been owners of any part' of the 
tract required, or of any interest therein, or having liens thereon, 
were made defendants. The list includes Henry Bash and his wife r 
and their son, Francis L. Bash, and their daughter, Clementine B. 
Long, and her husband, B. M. Long. By the judgment of the court 
it was determined that said Francis L. Bash and B. M. Long were 
the owners of undivided interests of part of the tract condemned, and 
compensation therefor was awarded to them. After the trial and 
final adjudication of the rights of the parties, J. B. Hogg, as admin- 
istrator of the estate of George E. Hogg, deceased, by leave of the 
court, filed a petition, as an intervener, for the purpose of contest- 
ing the right of said Francis L. Bash and B. M. Long to receive the 
money awarded to them as compensation for their interests in said 
land, and in his petition the intervener prays to have said money paid 
to him, and applied in satisfaction of a judgment rendered by the 
superior court of the state of Washington for Jefferson county, in. 
the month of April, 1893, in favor of George E. Hogg and against 
Henry Bash. The amended petition avers that on and prior to the 
30th day of May, 1892, said Henry Bash and Charles Eisenbeis were 
the owtiers as tenants in common of part of said tract of land de- 
scribed in the amended petition ; and on said day, for the purpose of 
defrauding the creditors of said Henry Bash, he conveyed the legal 
title to his interest in said property to said Francis L. Bash and B. 
M. Long, without consideration, and his said grantees took the title, 
and have since held the same, merely as trustees for said Henry Bash, 
who has been ever since and is the real owner thereof, and by reason 
of his ownership the said judgment in favor of George E. Hogg be- 
came a lien upon said property, and continued to be a lien, up to 
and including the time of the condemnation proceedings herein. The 
amended petition also avers that the debt for which said judgment 
was rendered was a community debt of said Henry Bash and his wife, 
and that said Henry Bash at all times since the date of said judgment 
has been insolvent, having no property upon which an execution could 
be levied, except his interest in said land, and that said judgment re- 
mains wholly unsatisfied. The case has been argued and submitted 
upon a demurrer to said amended petition.. 

In the argument the attorney for the intervener has expressly dis- 
claimed intention to attack the validity of the conveyance from Henry 
Bash and wife to Francis L. Bash and B. M. Long, on the ground 
that the same was executed on Memorial Day, and in the amended 
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petition it is averred explicitly that the legal title was conveyed to, 
and became fully vested in, said Francis L. Bash and B. M. Long. 
The main question in the case, therefore, is whether, under the laws 
of this state, a mere equitable interest in real estate becomes im- 
pressed with the lien of a judgment against the owner of such equita- 
ble interest. This is a question of local law, because a judgment of 
a state court in a personal action becomes a lien upon real estate of 
the judgment debtor only by force of the statutes of the state; and 
the supreme court of this state having passed upon the question, 
and rendered a decision declaratory of the law of this state, it be- 
comes the duty of this court to accept that decision as conclusive, and 
follow it. In the case of Sawtelle v. Weymouth, 14 Wash. 21, 43 
Pac. 1101, the question now under consideration was considered and 
decided by the supreme court of this state. In that case a judgment 
creditor claimed a lien upon real estate, which prior to the date of 
the judgment had been conveyed by the judgment debtor to his wife, 
without consideration, and thereafter transferred by the husband and 
wife to other near relatives in payment of existing debts. In the 
opinion by Mr. Justice Gordon, the court said that, at the date of 
entry of the judgment, the legal title to the premises in question was 
in Margaret E. Weymouth, the wife of the judgment debtor. "Hence 
no lien attached to the land as a consequence of said judgment or of 
the filing of the transcript, and the subsequent conveyances by the 
respondent Margaret E. Weymouth and her husband to De Lanty and 
Strong, for value, prior to any proceedings taken by said creditor, 
attacking the transfer from the husband to the wife, were sufficient, 
and would be upheld." In this case the legal title was conveyed 
by the judgment debtor prior to the date of the judgment. No pro- 
ceedings were commenced by the intervener or his testator attacking 
the validity of the transfer of title from Henry Bash and wife to 
their son and son-in-law until after the trial and determination of the 
issues in the condemnation proceedings by which the land was ap- 
propriated by the United States government. In effect, the legal ti- 
tle and the interest of all the parties named as defendants was, by the 
final judgment herein, conveyed to the government, so that the case 
comes fairly within the rule laid down by the supreme court of this 
state in the case above cited. The judgment set forth in the inter- 
vener's petition never became a lien upon any part of the land appro- 
priated by these proceedings. Therefore the petition fails to show 
that the intervener has any just or legal claim to any part of the 
money paid into the registry, or any standing to contest the right 
of the parties to whom said money has been awarded to receive the 
same. 

The intervener's amended petition cannot be treated as a cred- 
itors' bill, and he cannot be permitted to intercept the passage of 
money from the government of the United States to the persons to 
whom compensation was awarded, while that money 'remains in the 
custody of this court, for two reasons: First. Such a proceeding 
would be, in effect, a suit against the government of the United States, 
and, the clerk of this court having legal custody of the funds, to 
make them liable to the intervener, as garnishee. Proceedings of 
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ihis nature, to reach funds in legal custody, are not tolerated. Sec- 
ond. The intervener's amended petition is insufficient as a creditors' 
bill for the reason that it does not aver that an execution has been 
issued upon the judgment, and returned nulla bona, nor that the legal 
remedies for enforcing the judgment have been exhausted. Demur 
rer sustained. 



EASTERN BUILDING & LOAN ASS'N v. BEDFORD. 

(Circuit Court, W. D. Tennessee, W. D. May 81, 1896.) 

No. 487. 

L Foreign Corporations— State Reguultion— "Doing Business." 

Complainant, a New York corporation, loaned money to defendant In 
Tennessee, taking as security a mortgage upon land in the latter state, 
without having complied with the conditions prescribed by the Tennessee 
statutes for foreign corporations doing business within the state. The 
negotiations were all carried on by mail, through agents in Tennessee, 
the loan being approved at the company's home office in New York, and 
all notes being payable at that office. Held, that the contract was made 
in New York, and to be performed there, and that the company was not 
doing business in Tennessee within the meaning of the statutes. 

2. Contracts— Nonbnforceable in State Courts— Power of Federal Courts. 
A federal court will not refuse to enforce a valid contract, harmless in 
itself, which is nonen'forceable in the state courts merely on account 
of noncompliance with state administrative regulations. 

8. Usury— Lex Loci Contractus Governs. 

A contract which would be usurious In the state where It Is sought to 
be enforced is not subject to the usury penalties of that state if It Is not 
usurious under the law of the state where it was made. 

4. Contracts— Enforceability— Curing Defects. 

Where a contract is nonenforceable simply by reason of noncompliance 
with administrative regulations of the state, and not because of any 
vice inherent in the contract itself, the defect is cured, and the contract 
rendered enforceable, by subsequent compliance with such regulations. 

In Equity. Bill to foreclose a mortgage. 

By an act of the legislature of the state of Tennessee of March 28, 1891 
(chapter 2), entitled "An act to regulate the business of building and loan 
associations," it was required that no building and loan . association organ- 
ized under the laws of another state should do business in Tennessee unless 
said association should deposit, and continually thereafter keep deposited, 
In trust for all its members and creditors, mortgages amounting to not less 
than $25,000 or more than $50,000, at the discretion of the treasurer. They 
were also required, before commencing to do business, to file with the 
treasurer of the state a duly-authenticated copy of their charter or articles 
of incorporation, and a certificate of deposit of the valid securities required. 
By another section the officers, directors, or agents of foreign building and 
loan associations were forbidden to solicit subscriptions to their stock In that 
state, or to sell or knowingly cause to be issued to a resident of the state any 
stock of the association, unless a deposit had been made in accordance with 
the terms of the act, and it had otherwise complied with its provisions. Agents 
were required to be licensed by the treasurer, for which they were to pay 
a fee of $2, and he was also to receive a fee of $25 for filing the papers 
mentioned in the act Any violation of the prohibition against the sale of 
stock without a compliance with the act was made a misdemeanor, and pun- 
ished as such by fixed penalties. By another act of March 17, 1891 (chapter 
95), chapter 31 of the acts of the legislature of Tennessee for the year 1877, 
being sections 1992 to 2003 of MiUlken & Vertrees' Code, was amended so as 
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to apply that act to corporations, chartered under the laws of other states, 
known as "building and loan associations/' and other specifically enumer- 
ated corporations. The act of 1877, carried into Milliken & Vertrees* Code 
was an act for the encouragement of mining and manufacturing corporations, 
which were required, if desiring to carry on their business in this state, to 
file in the office of the secretary of state a copy of their charters or articles 
of incorporation, and such corporations were to be deemed and taken to 
be corporations of this state, subject to its jurisdiction, to sue and be 
sued therein in the mode and manner directed by law in the case of corpo- 
rations created and organized within the state. Then the act conferred the 
privilege of acquiring and holding real property, which was made liable 
for its debts. The act gave resident creditors priority. Taxation was regu- 
lated. Rights of way were given for the maintenance of roads, bridges, 
canals, tramways, telegraph lines, etc.; but they were required to begin 
business within a year, it being declared to be the object of that act to 
secure the opening and development of the mineral resources of the state, 
to facilitate the introduction of foreign capital, etc.; and such corporations 
were authorized to establish villages and settlements for the use and resi- 
dence of its employes and others; and the sale of liquor was prohibited within 
a radius of five miles of such villages and settlements. Subsequently, by an 
act of March 26, 1891 (chapter 122), this act (chapter 31, 1877) was extended 
to all corporations chartered or organized under the laws of other states or 
countries for any purpose whatsoever, which may desire to do any kind of 
business within the state of Tennessee. This last act further required that 
a copy of the charter should be filed with the secretary of state, and an 
abstract thereof in every county in which a foreign corporation desired to do 
business. And then, by section 3, it was enacted that "it shall be unlawful 
for any foreign corporation to do or attempt to do any business or own or 
acquire any property in this state without first having complied with the 
provisions of this act, and a violation of this statute shall subject the offender 
to a fine of not less than one hundred dollars, nor more than five hundred 
dollars, at the discretion of the Jury trying the case." And by section 4, 
when the corporation had complied with the provisions of the act, It should 
be to all Intents and purposes a domestic corporation of the state, and If it 
had no agent in the state upon whom process could be served, it was liable 
to attachment, to be levied upon any property owned by the corporation. The 
last section of the act re-enacted the provisions of chapter 31 of the Acts 
of 1877, thus extending all the privileges of that original act to all corpora- 
tions whatever coming into the state to do business. The plaintiff is a build- 
ing and loan association of the state of New York, having its location at the 
city of Syracuse, which has never complied or attempted to comply, except 
as hereinafter stated, with any of the foregoing acts, nor with a subsequent 
act known in the legislation of the state as the "Curative Act" of May 10, 
1895 (chapter 119), which authorized corporations that had been doing busi- 
ness in the state contrary to the provisions of the former act to file their 
charters as required, and be relieved of the penalties and forfeitures In- 
curred, but with the important provision that no suit should be instituted 
upon any contract thus made valid until after two years from the passage 
of the act. 

By the charter of the plaintiff company it was authorized to establish a 
local board anywhere, to be composed of its members in that locality, to 
assist in carrying on its business, it being a mutual company. It had a firm 
of agents In Memphis, Shelby county, Tenn., and also a local board, com- 
posed of members thereabouts. On the 23d day of January, 1891, before 
the passage of any of the foregoing acts except that of 1877, the defendant 
signed in Shelby county, Tenn., a written application for shares in the plain- 
tiff association in the form prescribed for the purpose, and customary in 
doing its business. This application was forwarded by mail through the 
above agents to the plaintiff company at its home office in Syracuse, N. Y. 
The application was granted by the board of directors at the home office, and 
on February 2, 1891, a certificate for 46 shares of the stock, amounting to 
$4,600, was issued to the defendant, being sent to him by mail through the 
Memphis agents. According to the scheme of the company, this stock was 
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to mature by the payment of Its dues and assessments on tbe 1st of August, 
1897. These dues and assessments were payable at its home office in Syra- 
cuse, N. Y., but a by-law authorized them to be paid to the local board or 
agent where the stockholder resided, if the stockholder so desired. On March 
20, 1891, the defendant made a written application for a loan, which, accord- 
ing to the custom of the company, was sworn to, and appraisers appointed 
by the local board Indorsed on the application a sworn appraisement of the 
property which was offered as security. In this application for a loan of 
$4,600 for 6% years it was stated that the loan was to bear Interest at the 
rate of 5 per cent per annum, and a premium of 5 per cent, per annum, 
payable annually on or before the last Saturday of each month, "all pay- 
ments to be made as the lender may direct," and to secure the same tbe 
defendant agreed to give a mortgage upon the property offered as security. 
This application and appraisement, like the application for stock, was sent 
by the agents, through the mail, to the home office at Syracuse, N. IV, and 
on the 18th of May, 1891, the board of directors at Syracuse, in the state of 
New York, recommended and approved the loan. Subsequently Bedford made 
a written application, again sent through the mails for what is called "an 
advance of loan," and referred to the resolution of the board of directors 
of May 18, 1891, allowing the advance at "a premium of ten per cent.," at- 
tached to which written application was the affidavit of one of the agents, 
which was again forwarded to the board of directors by mall. The defendant 
and his wife then executed a mortgage upon real estate situated in Shelby 
county, Tenn., dated May 1, 1891, duly and properly acknowledged June 18, 
1891, filed for record June 20, 1891; and duly recorded In the register's office 
of Shelby county. This mortgage acknowledged the receipt of $4,600, and 
secured the sum of $5,683.08, "the same being the principal, Interest, and 
premium of the loan, evidenced by 78 notes, dated Memphis, Tenn., May 1, 
1891, payable to said association at its office in Syracuse, monthly." Having 
signed these notes at Memphis, and recorded this mortgage, they were again 
forwarded by these agents, through the mall, to the home office, in the 
city of Syracuse, N. Y., and thereupon the plaintiff company drew its draft 
on the Bank of Onondaga at Syracuse, N. Y., In favor of the defendant, for 
the sum' of $4,140, which in due course of business was paid to him, or to 
his order, at Syracuse, N. Y. The shares of stock were withdrawn, duly 
receipted for, according to the customary method of doing business. The 
plaintiff company did file a copy of its charter with the secretary of state on 
August 11, 1893, and an abstract thereof in Shelby county on August 16. 
1893, more than two years after the completion of this transaction, and be- 
fore the passage of the curative act The 78 notes executed were all dated 
May 1, 1891. Each was for $72.86, except the last three, which were each 
for the sum of $38.36. They were all payable to the order of the plaintiff 
company at its office In Syracuse, N. Y., the first on or before the last Satur- 
day of May, 1891, and each successive one on the last Saturday of every month 
thereafter up to and including the last Saturday of November, 1897. These 
notes represented the amount of dues estimated to mature and become pay- 
able on the shares of stock which the defendant held until the same should 
mature and reach their par value from the payment of the dues, together 
with the earnings thereon, and the interest and premium advance during that 
period. The shares of stock were also pledged as collateral security in 
addition to the mortgage. The mortgage Itself contained stipulations to pay 
the principal, interest, and premiums, and to conform to the constitution and 
by-laws of the order, pay the fines and penalties prescribed thereby according 
to the Intent and meaning of the articles of association, keep the buildings on 
the premises insured against loss by fire, to pay all taxes, and to perform 
all other necessary things relative to said premises which were imposed by 
the contract and by-laws of the association. The defendant further agreed 
to pay the monthly installment dues of 75 cents on each share. There was 
also a provision that if he should fall to pay any of the notes, shares, or dues, 
the whole should become fully due and payable; that the shares of stock 
should be forfeited, and the mortgage and contract should be Immediately 
enforced. The notes were all paid up to and including the last Saturday of 
June, 1893, since which time none of the notes, assessments, or dues have 
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been paid. This bill was filed to enforce the contract and foreclose the 
mortgage, on the 24th of June, 1895, a little more than 30 days after the 
passage of the curative act, and before the 2-years limitation thereof bad 
expired. 

Buchanon & Minor, for plaintiff. 
Froysier & Heath, for defendant 

HAMMOND, J. (after stating the facts). The defense in this case 
is without a particle of merit, the defendant having received nearly 
f5,000 of the plaintiff's money upon a loan secured by a mortgage 
upon his property in the ordinary way of such transactions. There 
is no reason why he should not pay the money back, and no defense 
is offered except that the plaintiff, being a foreign corporation, had 
no right to make the loan until it had complied with certain admin- 
istrative rules and regulations of the state of Tennessee concerning 
foreign corporations. Naturally, repudiation of a debt admitted to 
be just finds its protest at the bar from the plaintiff's counsel. That 
protest also must find response in judicial judgment, unless the courts 
are compelled to sustain the defense upon some inexorable principle 
of law having its only justification in the maxim, "Ita lex scripta 
est." For my part, I am not prepared to concede to state legis- 
lation that unrestrained absolutism of power over foreign corpora- 
tions which is being built up by the usurpation and enlargement of 
the recognized right to regulate foreign corporations doing business 
in the state. Those corporations are not outlaws from all constitu- 
tional protection because of this power to regulate them, nor because 
of a power to prohibit them from doing business in the state. That 
power of regulation or prohibition does not necessarily mean a power 
to forbid their home contracts with citizens of a foreign state, and 
about property in that state. It is not more imperious than the 
equally vaunted police power of a state, which it was said by the 
supreme court "cannot be put forward as an excuse for oppressive 
and unjust legislation." Per Mr. Justice Brown in Holden v. Hardy 
(Feb. 28, 1898) 18 Sup. Ct. 383; Davidson v. New Orleans, 96 U. S. 
97; Tick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064. And, as in 
the case of the police power, the exaggerated claim of absolute power 
over foreign corporations has received its check, first in the dissenting 
opinion in Hooper v. California, 155 U. S. 648, 657, 15 Sup. Ct. 207, 
and now in the judgment of the full court in Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Ct. 427; and that, too, in relation to legisla- 
tion similar to that set up by this defense. What may be called the 
constitutional freedom of trade or right of contract as against such 
legislation has been fully sustained by the latest of these decisions, 
both as against the police power, where the public health, morals, 
or safety is not involved, and this power to regulate or prohibit the 
business of foreign corporations. "The question in each case," says 
Mr. Justice Brown in Holden v. Hardy, supra, "is whether the legis- 
lature has adopted the statute in exercise of a reasonable discretion, 
or whether its action be a mare excuse for an unjust discrimination, 
or the oppression or spoliation of a particular class." 

When asked what public policy was at the back of the legislation 
of 1891 forbidding foreign corporations to do business in the state 
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without having firat registered their charters in every county in the 
state in which they proposed to do business and acquire property, 
counsel for the defendant replied that it was to prevent irresponsible 
corporations from getting a footing in the state, and to advise the 
people as to the charter rights and privileges of the companies. 
Plainly, this is only administrative in its character, and is in no sense 
at all a policy which affects the health, morals, or general safety of 
the public; and, as applied to a contract like that we have under 
consideration, there is no effect of the policy that in any sense dis- 
parages the contract It is as harmless as it was before, and in the 
nature of the public policy there is nothing to invoke that kind of 
protection which usually falls within the police power; and it is 
somewhat misleading, therefore, to attack the contract as being 
against public policy. The statute makes no distinction between 
responsible companies. Either may establish themselves by register- 
ing their charters. 

As to the matter of information, the defense has rather a flimsy 
foundation, for it is far more likely that any one dealing with the 
corporation would depend upon the abundantly printed and circu- 
lated forms of the charter, which in this day of cheap printing and 
rapid communication is all-sufficient for the purpose of information, 
without the trouble of going to the county seat to inspect the rec- 
ords. There does not seem to be much in this suggestion to invoke 
the principle of public safety, or even the public welfare, ad a founda- 
tion for the policy stated. It is not to be presumed that the object 
of the legislature was to make repudiation easy by furnishing a de- 
fense like this to the vast number of people who have resorted to the 
loan and mortgage companies to borrow money which they conld not 
get at home, and could get abroad at cheaper rates. Possibly, the oft- 
reiterated charge that the real purpose of the legislation was to make 
fees for the registration officers in the different counties may fur- 
nish a clue to the kind of public policy which is the foundation of the 
legislation; but, evidently, forfeitures of contracts are not to be en- 
forced by the courts in aid of a public policy like that unless it must 
be done in loyal obedience to the command of the legislature. Cer- 
tainly, however, it does not fall within the class of cases mentioned 
by Mr. Justice Brown in Holden v. Hardy, where the legislature may 
impose limitations upon the right of contract to prevent detriment 
to the well-being and safety of the people or their property. It can- 
not be denied, nevertheless, that the legislature of Tennessee had 
the right, and the courts must enforce it, to require foreign corpora- 
tions to comply with these regulations, and might affix any pains and 
penalties for that purpose which the legislature might choose, — 
and that has been done by this act; so that, if we had the male- 
factors against its prohibitions, and this were a case to enforce those 
penalties, as in Hooper v. California, supra, we might be compelled to 
do it But when it is claimed that this act makes the contract be- 
tween the borrower and the lender void or nonenforceable in the 
courts, it is another matter, which requires the strictest scrutiny be- 
fore such a penalty can be invoked against the natural justice and 
the greater public policy of encouraging the enforcement of fair con- 
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tracts and compelling borrowers to repay the money which they have 
borrowed. It seemed to be conceded in the argument by the plain- 
tiff's counsel that the supreme court of Tennessee does not recognize 
any distinction between statutes, which, in their terms, declare a 
contract shall be void as one of the penalties imposed, and those 
which do no more than prohibit the doing of a thing, and impose a 
penalty; that by our Tennessee law, if the thing is prohibited any 
contract concerning it is void without any explicit declaration of the 
statute to that effect, and without reference to the fact whether the 
statute imposes other penalties or not. Stevenson v. Ewing, 87 
Tenn. 46, 9 S. W. 230; State v. Phoenix Ins. Co., 92 Tenn. 420, 21 S. 
W. 893; Haworth v. Montgomery, 91 Tenn. 16, 18 S. W. 399; Ander- 
son v. Railroad Co., 91 Tenn. 46, 17 S. W. 803; Railroad Co. v. Evans, 
14 C. C. A. 116, 66 Fed. 809. It is not necessary in this case to go 
into a critical examination of the Tennessee cases to determine 
whether or not they go to the extent of declaring the contract void, 
or only to that of declaring that the courts of Tennessee will not en- 
force them, which, be it remembered, are two distinct results, the 
difference being all-important. If the contracts be void, they should 
not be enforced anywhere; but, if there be only a prohibition on the 
courts of the state from enforcing them, they might be enforced else- 
where, and as well, probably, in the federal courts sitting in the state 
of Tennessee, which are not subject to the prohibitions of the Tennes- 
see legislature relating to the state courts. We are relieved from 
any considerations like these from the fact that this contract, in our 
judgment, was one over which the state of Tennessee had no power 
whatever, except possibly to deny its enforcement by the courts of 
Tennessee, though even that may be very doubtful. This was a 
New York contract, made in New York, to be performed there, and 
not in any sense a Tennessee contract. The making of such a con- 
tract is not doing business in Tennessee, and does not fall within 
the prohibitions of the statute. Essentially, it is not different in re- 
spect of this from the contract in the case of Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Ct. 427; nor Loan Co. v. Cannon, 96 Tenn. 599, 
36 S. W. 386; nor Lauter v. Trust Co., 29 C. C. A. 473, 85 Fed. 894; 
nor Caesar v. Capell, 83 Fed. 403; nor Trust Co. v. Willhoit, 84 Fed. 
514. 

It is contended that the case of Association v. Cannon (Knoxville, 
Sept., 1897; Tenn. Sup.) 41 S. W. 1054, has authoritatively settled 
that the contract is void, and that the federal courts are bound by 
that decision. It does not appear from the report of that case 
whether the notes were payable in New York or Tennessee, though 
an inference that they were payable in New York is insisted upon by 
counsel for the defendant It is true that in that case it was decided 
that the building and loan association was doing business in Tennessee 
contrary to the prohibitions of the statute, citing Lumber Ca v. 
Thomas, 92 Tenn. 589, 22 S. W. 743; Manufacturing Co. v. Gorten, 93 
Tenn. 597, 27 S. W. 971. But it is to be particularly noted that the 
court does not decide that the contract was void, no matter whether 
it was a New York or a Tennessee contract, but only that "the court 
of chancery. appeals was correct in holding that the contract was 
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illegal, and could not be enforced by the court, and in refusing to 
foreclose the mortgage of the building and loan association." If 
that be true of the Tennessee state courts, it is not necessarily true 
of the federal courts, as before intimated. It is a familiar principle 
that the federal courts do not follow the penal statutes imposing pen- 
alties of prohibition that relate only to matters of procedure and prac- 
tice or to matters of jurisdiction. The legislature of a state cannot 
shut up the federal courts, nor deny parties access thereto. They 
may prescribe rules of property, and declare contracts within their 
jurisdiction null and void, and thereupon the federal courts will 
enforce the rules of property and refuse to enforce the void contracts; 
but, if the legislature leaves the contract valid, enabling the parties 
to enforce it within jurisdictions that are not amenable to the legis- 
lature of the state of Tennessee, I see no reason why the federal courts 
may not enforce such contracts, although their enforcement is pro- 
hibited to the courts of the state. This is not, however, to be mis- 
understood, as applying to those cases where the legislation is the 
exercise of a police power based upon a public policy appertaining to 
the health, morals, or safety of the state, to use again the language 
of Mr. Justice Brown in the case above cited. That class of cases is 
very near akin to those constituting rules of property. At all events, 
the federal courts will not enforce contracts that are vicious because 
they are contrary to the declared will of the legislature exercising 
that care for the health, morals, or safety of the public to which 
we have adverted. But it does not follow from this that they will 
refuse to enforce valid contracts that are harmless in themselves, 
and nonenforceable in the state courts, only because they are not in 
conformity to certain prescribed preliminary rules and regulations 
of an administrative character, necessary to be complied with before 
suit can be brought upon them in the state courts. I do not stop 
to support this enunciation by the citation of authorities, for the 
reason that it is not depended upon in favor of this judgment. 

Whatever respect, we may and should have for the adjudications 
of the supreme court of Tennessee in construing state statutes, It is 
not? imperative that we shall follow a decision which is contrary to 
our own federal decisions above cited, and one which has been made 
long after this contract was entered into, and after the rights of the 
parties therein had fully attached. In such cases it is open to us to 
follow our own decisions and exercise our own independent judg- 
ment as to the validity of these statutes. The rule upon this sub- 
ject is nowhere so well expressed as in the case of Louisville Trust 
Co. v. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 296, in which case 
Judge Lurton was careful to collate the cases on the subject, and to 
declare the correct rule for our guidance. Burgess v. Seligman, 107 
U. S. 20, 2 Sup. Ct. 10. 

Another observation upon the case of Association y. Cannon, supra, 
is worthy to be noted here, and that is that, although the contract was 
declared illegal, and not enforceable in the state of Tennessee, the 
result was so shocking to the sense of justice of that court that it 
resorted to the well-known principle that one asking equitable relief 
must himself do equity, and compelled the debtor to repay the monej 
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borrowed out of the funds realized by the sale of the property, not- 
withstanding the so-called illegality of the contract, thereby substan- 
tially enforcing it notwithstanding the prohibitions of the statute. 
But, conceding all that may be claimed for that case, and admitting 
that it is a fair inference from the statement of facts that that con- 
tract, like this, was to be performed in the state of New York, and 
not in the state of Tennessee, the final and all-sufficient answer to 
it is that, if the supreme court of Tennessee has properly construed 
the statute, it has been, in our judgment, declared unconstitutional 
by the supreme court of the United States in the above-cited case 
of Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct 427, just as a sim- 
ilar statute of Louisiana similarly construed by the supreme court 
of that state was declared unconstitutional. 

In Caesar v. Capell, supra, this court had occasion to examine the 
authorities upon which the ruling is based that a promissory note 
payable in the state of New York is a New York contract, to which 
the giving of a mortgage in Tennessee is only as incident, and not a 
part, of the contract; and it is only necessary to refer to the reason- 
ing and treatment of the cases found in that opinion. I adhere to 
that opinion, and hold that the facts in this case, which are not 
unlike the facts in that case, do not change the rule there laid down. 
It is true that there is much more ground on the facts of this 
case for the contention that the business was done in Tennessee than 
there was in the Case of Allgeyer, above cited, but this is only a 
superficial view of the subject. In the Allgeyer Case the property 
insured was in the state of Louisiana. The owner making the con- 
tract of insurance was in Louisiana. That which he did to put the 
contract into being was done in Louisiana, by writing and depositing 
a letter in the post office at New Orleans. The agency which he used 
in his business was the telegraph and its operators or the post office 
and its officials. They were all in Louisiana, and necessary agencies 
in the completion of the contract; and yet it was held that this was 
not doing business in the state of Louisiana, because the contract was 
to be performed in New York, the premiums were to be paid there, 
the losses, if any, were to be paid there, which made it a New York 
contract; and the supreme court say that, if the supreme court of 
Louisiana was correct in holding that the Louisiana statute forbade 
the doing of those things in Louisiana because the company had not 
complied with statutes of prohibition similar to this we have in this 
case, the statute was in violation of the fourteenth amendment to the 
federal constitution by depriving the parties of their liberty without 
due process of law, — that is to say, the freedom to make a contract 
of insurance to be performed in the state of New York. We must 
not be misled by the suggestion of counsel for the plaintiffs that in 
the Allgeyer Case it was especially noted that the defendant had no 
agent in Louisiana, thereby inferring that, if the company had had 
an agent in Louisiana, the decision would have been otherwise. That 
is a mistaken reading of the case. The constitution of Louisiana con- 
tained a provision that no foreign corporation should do business in 
the state without having one or more known places of business and 
an authorized agent or agents in the state upon whom process might 
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be served, and the court adverted to the fact that there was no known 
place of business and no agent in the state as a circumstance to show 
that the company was not doing business in the state, and as an indi- 
cation of what was meant by that phraseology in the legislation then 
under consideration. It is not at all to be inferred from this that, 
if the insurance company had made this contract through the agency 
of some solicitor, who performed the function of mailing the corre- 
spondence by which it was effectuated, instead of that correspondence 
being mailed by the insured himself, the decision would have been 
otherwise than it was; and that is all the difference there is in this 
case. There Allgeyer wrote and mailed his own letters, which were 
necessary to complete the contract. Here the defendant's applica- 
tion and subsequent acceptance were also transmitted through the 
mails, albeit by the instrumentality of his own agents or fellow 
members of the building and loan association acting in the city of 
Memphis. These were only his messengers or agents to put his let- 
ters in the mails. The essential facts are that he applied in the state 
of New York by mail for a loan, and the acceptance of his offer was 
had in the state of New York, and transmitted to him by mail through 
the same agents as before. The contract was that he would pay 
the money, principal and interest, in New York, which made it a New 
York contract; and the fact that the creditor gave him the privilege 
of paying it here in Memphis if he chose to do so does not at all 
affect that circumstance. The most that can be said upon the facts 
of this case is that the preliminary negotiations for the contract 
took place in Tennessee. It may be that the agents through whom 
they were carried on were, in the sense of the Tennessee statute, as 
to those negotiations, doing business in that state contrary to the 
statute; and it may be that the supreme court will refuse to hold 
that the fourteenth amendment protects the defendant in his right to 
borrow money in the state of New York, and to mortgage his Ten- 
nessee land as security for it, if he does the business through such 
agencies, and may confine that valuable constitutional protection to 
the bare use of the mails; but I do not see why any such distinc- 
tion should be made. If it be a sound distinction, the utmost that 
can be claimed is that the preliminary negotiations themselves were 
illegal, and subjected the offending parties to the penalties of the 
statute, as in Hooper v. California, supra; but this does not change 
the ultimate fact that the defendant here and the plaintiff there en- 
tered into a contract in the city of Syracuse, N. Y., for the loan of 
the money and the mortgage of the property. It was there in Syra- 
cuse that their minds came together through whatever agencies may 
have been used for that purpose, and the contract of lending or bor- 
rowing and mortgaging was done in the city of Syracuse, N. Y., and 
not in the city of Memphis, and therefore the statute of Tennessee has 
no application to it. That part of the business was not done in Ten- 
nessee, and it is only that part with which we are dealing in this 
case. 

I understand the case of Allgeyer v. Louisiana to settle that it is 
not within the competency of the legislature to prohibit a citizen of 
Tennessee from borrowing money in New York from a citizen of New 
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York and giving a mortgage npon his property in Tennessee to secure 
it, and the fact that the lender is a New York corporation does not at 
all alter the right both of the defendant to make the contract of bor- 
rowing and of the corporation in New York to make the contract of 
lending according to its capacities in that state. The law of New 
York is the lex loci contractus in such cases, and not that of the state 
where the borrower resides. That is both the business and the legal 
status of the transaction. It is only a question of how the parties 
shall get together to make their contract. It seems to me quite 
preposterous to say, as was suggested in the argument, that the 
borrower must physically leave the state of Tennessee, and be phys- 
ically present in the state of New York, in order to make such a 
contract valid. It seems to be agreed by the defendant's counsel 
that, if such physical presence in New York had occurred, this con- 
tract could be enforced. It is decided in Allgeyer's Case that it can 
be enforced if the contract is made through the agency of the mails; 
that is to say, through the functions of the postmasters. I suppose 
it would be agreed that if the defendant had made the same contract 
through the agency of the express company that it would not have 
been illegal; or if he had put a messenger on the cars, and sent him 
with a power of attorney to the city of New York, it would not have 
been illegal. Now, why is it any more illegal to negotiate through 
persons in Tennessee who are willing to take the burden of attending 
to the details, and transmitting their correspondence through the 
mails? For my part, I do not see any distinction that can be fairly 
drawn, upon the circumstances, between the two cases. We have, 
then, the broad principle that a contract of borrowing and lending to 
be performed in the state of New York is the doing of that business 
within the state of New York, and not within the state of Tennessee, 
no matter how or what agencies are used for the purpose, and no 
matter what punishments may be inflicted upon those who dare to ac- 
cept such agencies within the state of Tennessee. And, moreover, 
we have in the Allgeyer Case the broad principle that the right of the 
citizen of Tennessee to make such a contract of borrowing, and of the 
New York corporation such contract of lending, cannot be prohibited 
by the legislature of the state of Tennessee; and it is a misapplication 
of the power of the state of Tennessee over foreign corporations to 
assume that it can exercise any such prohibitions upon the freedom 
of contracts. The whole argument in behalf of this defense proceeds 
upon the false assumption, in my judgment, that it was a contract 
made within the state of Tennessee. 

It may be that this will very much narrow and limit the operation 
of this act of Tennessee, but I cannot see that that is any objection 
to the ruling here made. It may be that, if the foreign corporations 
can thus "do business" in Tennessee, we emasculate the power of 
the state of Tennessee to prevent their "doing business" in that state; 
but all this is a mere play upon the words, as the only effect of the 
ruling is to confine the power of the state to that class of prohibi- 
tions which prevent the foreign companies from becoming pro hao 
Tennessee corporations. That is the privilege given them by the orig 
'nal statute and all the later statutes, that if they will comply with 
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their provisions they shall, in effect, become domestic corporations. 
Indeed, the conception of the original statute was one of encourage- 
ment and indulgence, and not prohibition. And the fallacy of the 
defense is that unless they accept the benefit, and thus become do- 
mestic corporations, they shall not be allowed to make contracts with 
the citizens of Tennessee at all. How far they may go in that direc- 
tion we need not decide, but we have now the authority of the su- 
preme court of the United States for saying that the legislature can- 
not go to the extent of prohibiting the making of a contract to be 
performed in the state of New York. There is no anomaly in this 
position, for, in the former opinion upon this question I cited the case 
of a Scottish railroad company which built its tracks within the 
territory of England, and ran its traffic trains every day over that 
territory, kept its station houses and station agents there, and yet 
that was held not to be "doing business" within the territory of Eng- 
land. Caesar v. Capell, supra; Hazel ton v. Insurance Co., 55 Fed. 
743, 750. 

Reference has been made in the argument to a Tennessee process 
act of March 29, 1887 (chapter 226), defining, for the purpose of serv- 
ing process in suits brought against foreign corporations in Tennessee, 
what is to be, in the purview of that act, held to be "doing business" 
within the state. That is a special statutory definition for a special 
purpose, and cannot be perverted to the purposes of an interpretation 
of another act where only a similar phraseology is used for an entirely 
different purpose. The truth is, this phrase, "doing business" within 
the state, or "engaged in business" within the state, is of such an in- 
definite and uncertain meaning, so vague and ambiguous, so elastic 
in its quality, that an act of the legislature which uses it without 
defining it is almost nugatory for want of certainty as to its mean- 
ing; and, following the well-known and cardinal rules of construction, 
such phraseology will not be construed by the courts to prohibit harm- 
less contracts, or to secure formidable forfeitures upon the mere liter- 
alism of the words used. If one should undertake to define the phrase 
by specific or particular designations of the things prohibited, he might 
be expected to encounter difficulties in doing what penal acts should 
do in respect of explicit definitions of the offenses created; and as 
well some lack of power to extend the prohibitions beyond the ter 
ritorial limits of the state. It is not possible to build a Chinese 
wall around a state, so that a citizen of it shall make no contracts with 
a foreign corporation except by permission of the state. The All- 
geyer Case settles that the mails, at least, will break through such a 
prohibitory contrivance. 

The defense of usury is untenable. The contract is not usurious 
under the laws of the state of New York, and in that respect the 
case certainly is governed by the above-cited case of Loan Co. v. Can- 
non, 96 Tenn. 599, 36 S. W. 386, which holds that the usury laws of 
Tennessee can have no extraterritorial effect. It has always seemed 
to me that that case also is almost a direct judgment in favor of the 
ruling here that this was a New York contract. It decided un- 
der very similar circumstances that it was a Minnesota contract, 
and therefore not subject to the usury penalties of the Tennessee 
88 F.— 2 
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statutes. If it was a Minnesota contract for the purposes of usury, 
it was a Minnesota contract for the purposes of the prohibitions of 
the act of 1891. 

This view of the case makes it unnecessary to consider the conten- 
tion of the plaintiff that the defendant is estopped to contest the 
validity of the contract, upon the ground that he is himself particeps 
criminis, and acting in violation of whatever state law there may 
have been; that he is taking advantage of his own wrong and his own 
turpitude as a violation of the statute, as a defense to a debt volun- 
tarily contracted, and for which he has received full consideration. 
Also upon the ground that, having received and used plaintiff's 
money with full knowledge, necessarily implied, if not actually ex- 
isting, of the plaintiff's alleged incapacity to contract in Tennessee, 
he is estopped to set up that incapacity as a defense upon much the 
same ground that one who deals with a corporation is estopped to 
deny the corporate character of the party with whom he deals. And, 
lastly, that the defendant was himself a member of this company at 
the time the act was passed, at the time he solicited tfce loan, and at 
the time he made the contract; that it was a mutual company, for 
which he is as much responsible as the other members, and there- 
fore he will not be allowed to set up that its contract was illegal and 
void, but must leave it to the state to enforce whatever penalties and 
forfeitures may arise to him and his fellows because of his own ille- 
gal conduct in joining a mutual company acting in the state in viola- 
tion of the law, or, what is the same thing, remaining in the com- 
pany after the act was passed. It is possible that this is a good de- 
fense, but we need not decide the point. Gold-Mining Co. v. National 
Bank, 96 U. S. 640, was a case where a defendant sued by a national 
bank which had loaned him money was not allowed to plead as a 
bar that the bank had violated the act of congress in lending a larger 
amount of its capital stock than had been actually paid in. There 
the court says: "We do not think that public policy requires, or that 
the act of congress intended, that an excess of loans beyond the pro- 
portion specified should enable the borrower to avoid the payment of 
the money actually received by him." In Cowell v. Springs Co., 100 
U. S. 55, upon a breach of a condition in a deed that intoxicating 
liquors should not be manufactured or sold upon the premises, the 
grantee was not allowed to set up the invalidity of the title in de- 
fense of a suit to enforce the terms of the condition. In Williams 
v. Gideon, 7 Heisk, 621, the principle is well settled that the creditor 
who has confirmed a fraudulent deed by receiving a benefit under 
it, or becoming a party to it, is estopped from impeaching it. And 
there are many other cases holding that corporations acting ultra 
vires and making invalid contracts may nevertheless enforce them 
against persons who have received the benefit, upon the doctrine 
that they are estopped to deny the binding effect of that which they 
have done voluntarily, and with full knowledge of the facts. Rail- 
way Co. v. McCarthy, 96 U. a 258; Bank v. Matthews, 98 U. S. 621, 
where the court quotes with approval Mr. Sedgwick's statement 
that "where it is a simple question of authority to contract, arising 
either on a question of regularity of organization or of power con- 
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ferred by the charter, the party who has had the benefit of an agree- 
ment cannot be permitted in an action founded upon it to question 
its validity. It would be in the highest degree inequitable and un- 
just to permit a defendant to repudiate a contract the benefit of which 
he retains." Sedg. St. & Const. Law, 73; Arms Co. v. Barlow, 63 N. 
Y. 62; Sherwood v. Alvis, 83 Ala* 115, 3 South. 307; Ray v. Agency 
Co., 98 Ga. 132, 26 S. E. 56; Macon & A. R. Co. v. Georgia R. Co., 63 
Ga. 103; Poock v. Association, 71 Ind. 357; Pancoast v. Insurance 
Co., 79 Ind. 172; Navigation Co. v. Weed, 17 Barb. 378. It must 
be conceded that this doctrine does not apply to contracts involving 
moral turpitude on the part of both contracting parties, or those 
which have some infirmity that arises out of a violation of public 
policy and public law, constituted and maintained for the safeguard 
of the public against dangers threatening the health, morals, and 
safety of the people; but this power of regulating foreign corpora- 
tions and the methods of doing their business within the state, or 
prohibiting them from doing business within the state at all, has no 
such foundation as that. The laws are purely administrative, and 
more directory than mandatory in their character. At all events, 
if there are any cases involving the state's power over foreign corpo- 
rations to which the doctrine of estoppel does apply, this case must 
fall within that class. 

What has been said about the acts of 1891 applicable to all foreign 
corporations is equally applicable to the special act relating to build- 
ing and loan associations of March 28, 1891 (chapter 2, p. 17, Acts 
1891). That act is purely directory in its provisions. It does not 
impose any penalties for its violation, nor does it contain anything 
prohibiting the doing of business within the state without a compli- 
ance with its directions. Much less than the other acts can it be 
said to declare the contracts made by foreign building and loan asso- 
ciations without compliance with it void, or to forbid their enforce- 
ment in the state courts. Its seventh section prohibits the officers, 
directors, or agents from soliciting subscriptions of stock in this 
state,'or selling or knowingly causing to be sold or issued to a resident 
of this state any stock of the association, without having deposited 
the securities required with the state treasurer; and it also requires 
the agents to have a license, for which, as always, a fee is charged, 
and it punishes violation of this provision by making it a misde- 
meanor. Some penalties are imposed upon domestic corporations 
for a violation of the directions requiring them to keep deposits with 
the treasurer, but there is not one line, word, or syllable of the whole 
act which makes the contracts void. However, since the act of March 
17, 1891 (chapter 95), and the act of March 26, 1891 (chapter 122), 
in their terms apply to building and loan as well as to all other 
corporations, the whole legislation may be taken as standing together, 
pari passu, upon the same footing one with another, and, taken all 
together, it may be said that contracts falling within the prohibitions 
are not enforceable by the state courts of Tennessee, and perhaps not 
by the federal courts sitting within the state, though, as before re- 
marked, that may be doubtful. Yet the fact remains that a con- 
tract by any of these corporations, to be performed in another state, 
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does not fall within the denunciations and prohibitions of the statute, 
'.^hese acts comprehend every foreign corporation whatever, and, if 
they are to be construed and enforced in the manner suggested by 
this defense, they would make void and nonenforceable every ordi- 
nary loan of money by a banking corporation in another state to a 
citizen of Tennessee carried on by correspondence through the mails 
or through the agency of local banks and loan brokers, as well 
as every other commercial contract which can possibly be conceived, 
made With foreign corporations. It is inconceivable that the legis- 
lature had any intention to give the statute such effect as that, 
and the true spirit and meaning of the act is, in my judgment, found 
in the fourth section of the act of March 26, 1891 (chapter 122), and 
also of the original act of 1877 (Mill. & V. Code, § 1994)£ as follows: 

"Sec. 4. That when any corporation complies with the provisions of this act 
M shall then be to all intents and purposes a domestic corporation, and may 
sue and. be sued in the courts of this state, and subject to the Jurisdiction of 
the courts of this state just as if it were created under the laws of this state." 

This means that foreign corporations may have the privilege of 
becoming Tennessee corporations by compliance with these statutes, 
and their domestication was the real purpose of all the acts. For- 
eign corporations that desire such domestication must comply with 
the provisions of these statutes, and if they carry on their busi- 
ness in the same manner that domestic corporations do, and make 
their contracts to be performed within the state of Tennessee with- 
out compliance with these acts, then they are within the pains and 
penalties of the statutes. But if they confine their business to their 
own home places, make their contracts there, to be performed there, 
as was done in this case, they are not within the pains and penalties 
of the acts, and such contracts are not affected by them. As to 
such contracts, it is not within the power of the state to discharge or 
suspend their obligations. It may be within the power of the state 
by judicial construction of the act to close the courts of Tennessee to 
their enforcement, but they cannot close the courts of the United 
States to suitors who resort to those tribunals for enforcement of 
the contract Says Mr. Justice Clifford, in Green v. Collins, 3 Cliff. 
494, Fed. Cas. No. 5,755: 

"Doubts may at one time have existed upon the subject, but It is now we]) 
settled that a state law cannot discharge or suspend the obligation of a 
contract made in another state if it was legal where it was made, and was a 
contract with a citizen of another state; not even if it was to be performed in 
the state whose law is Invoked to defeat the remedy." 

He cites Baldwin v. Bank, 1 Wall. 236; Suydam v. Broadnax, 14 
Pet. 74; Union Bank v. Jolly, 18 How. 503; Watson v. Tarpley, Id. 
520; Hyde v. Stone, 20 How. 175; Demeritt v. Bank, 1 Brunner, Col. 
Cas. 598, Fed. Cas. No. 3,780; Hunt v. Danforth, 2 Curt. 592, Fed. 
Cas. No. 6,887, in which Mr. Justice Curtis remarks, "No state law 
can, proprio vlgore, deprive this court of jurisdiction conferred by 
the constitution and laws of the United States," applying the doctrine 
to the effect of the insolvency laws of a state. See, also, Cowles v. 
Mercer Co., 7 Wall. 118; Railway Co, v. Denton, 146 U. a 202, 13 
Sup. Ct 44. 
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It is sufficient to refer to the case of Caesar v. Capell, 83 Fed. 403, 
to the judgment of the court upon the effect of the filing of the charter 
with the secretary of state and the abstract thereof on August 11, 
1893, subsequently to the making of the contract, and prior to the 
passage of the curative act of May 10, 1895. We there held that a 
compliance with the statute prior to the act of 1895 was, in itself, 
a sufficient filing, which removed whatever infirmity there was in the 
contract; and therefore it might abe enforced by the courts without 
regard to the act of 1895 subsequently passed. It was there said: 

"The Infirmity which existed before that time was that the courts of 
Tennessee, state and federal, if you please, would not enforce a contract 
made in disobedience of the statute; but whenever that disobedience was 
removed, and the parties complied with the conditions, there was no longer 
any substantial reason why the courts should not enforce it. Any reason 
that might be assigned for not enforcing it would be neither within the mis- 
chiefs to be remedied by the statute nor within the enforcement of any policy 
declared by it, but purely and entirely sentimental; the sentiment being that 
the contract, having been originally made in disrespect of the statute, should 
be forever disfavored by the courts and repelled from their precincts, until 
the legislature had granted a statutory pardon. We think it will be found 
that courts do not proceed upon any such theory unless the infirmity Inheres 
In the vicious, immoral, or criminal nature of the act itself." 

This still seems to me quite a substantial answer to the defense 
that has been set up in this suit. The result is that the plaintiff is 
entitled to a decree for the collection of its debt and the foreclosure 
of its mortgage, and the usual decree for that purpose will be drawn 
and entered. Decree accordingly. 



THE META. 

(District Court, E. D. New York. June 21, 1898.) 

Nbqligbncb— Personal Injuries— Presumptions. 

In a libel in admiralty to recover for personal injuries, where the evi- 
dence is such as to leave the circumstances and cause of the injury so 
uncertain that the court can give no logical reason for determining the 
issue in libelant's favor, the presumption that the person charged with the 
tort is not guilty must be maintained. 

This was a libel in rem by Thomas Hanson against the steam tug 
Meta to recover damages for personal injuries. 

Foley & Wray, for libelant. 
Carpenter & Park, for claimant. 

THOMAS, District Judge. The libelant, the master of the barge 
Kaiser, lying between piers 18 and 19, East river, New York, with 
her bow towards the bulkhead, was on May 1, 1893, as he claims, 
injured by the tug Meta. The Kaiser was housed along her full 
length, excepting a short space on the bow and stern. There was 
a rail or string piece, about six inches wide, on the outside of the 
house, around the vessel, and about even with her deck. A large 
ship was lying alongside the dock on the upper side of the slip, with 
)xer stern near the end of the pier, occupying the dock for nearly its 
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whole length; and against this ship the Kaiser was lying. On the 
lower side of the slip were one or more vessels, and among them the 
scow Middlesex, which was attempting to get out of the slip, and 
in this attempt swung one end up against the side of the Kaiser, 
while the other end was lying against a vessel at the lower side of 
the slip. The steam tug Meta, passing along the East river, was 
called by the libelant to tow the Kaiser out of the slip, and take her 
to her destination. The tug cany alongside of the port quarter of 
the barge as she lay in the slip, and made her towing line fast to a 
cleat on the Kaiser's port quarter. This cleat was about 11 feet 
from the Kaiser's stern, and the towing line passed around the cor- 
ner of the Pennsylvania scow, there being about 15 feet between the 
cleat and the tugboat's niggerhead, to which the line was made fast. 
Thereupon the tug started to back out, pulling the Kaiser from the 
slip, but shortly a loose and projecting guard iron on the side of the 
Kaiser's port rail struck the corner of the Middlesex, preventing, for 
the moment, any further operation. Thereupon the tug stopped, 
slackened its line, and the tug's stem was brought up to within three 
feet of the Kaiser's side. The libelant claims 'that thereupon he left 
the stern of the Kaiser, where he had been standing, while the tug 
was pulling, and went out on the guard rail to disengage the corner 
of the scow from the side of the barge; that when he reached this 
point he held on to the hand rail along the top of the house with his 
right hand, having his back towards the tug. and with his left hand 
pushed on the scow, in an attempt to swing her back, and allow the 
Kaiser to pass by her; that while so engaged, and without any warn- 
ing to him, the tugboat pushed her bow in between the scow and the 
barge in such a way as to shove the scow away from the Kaiser's 
side, and at the same time struck the libelant on the right foot, ei- 
ther with the niggerhead of the tug or the fender on the tug, in such 
a way as to press his ankle against the side of the Kaiser's house, 
and thereby fracture the bone in his right leg near the joint. That 
the libelant's leg was broken at this time is beyond doubt, but the 
burden is upon him to establish that it was broken in substantially 
the manner described by him, by the fault of the tug. Although 
there is corroborative evidence that the libelant was engaged in some- 
what the manner described by him, yet no one observed the alleged 
collision from which the injury is claimed to have arisen. On the 
part of the tug it is claimed that she came forward and pressed her 
stem against the side of the barge, but that the libelant was not in 
the vicinity of contact, and that she did not force her stem be- 
tween the barge and the Middlesex in the way claimed by the libel- 
ant; and her evidence is quite as credible as that of the libelant on 
this issue. It must be remembered that the libelant has the burden 
of proof, and the object of such proof is to carry conviction to the 
mind of the court that the right of one person has been invaded by 
the fault of another. Such a conviction does not result in the pres- 
ent case. While there is no question of an injury, there is decided 
doubt as to the manner of its happening, and such doubt is by no 
means favorable to the libelant. Where the evidence is left in such 
condition that the court can give no logical reason for determining 
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the issue in favor of the libelant, it is just that the presumption that 
the person charged with tort is not guilty should be maintained. It 
must be confessed that the explanation given as to the manner in 
which the tug would naturally detach the barge from the Middlesex, 
as presented by the libelant's advocate, seems the more plausible, 
although the captain of the tug strenuously asserts that such a course 
was not necessary, and was not employed, in the present instance. 
Did the question turn upon which method was the more suitable to 
loose the barge, there would be no hesitation on the part of the court 
in determining in favor of the libelant; but the quality and strength 
of the evidence as to what was actually done are at least as favor- 
able to the claimant as the libelant, and, in view of the burden that 
rests upon the libelant to make definite his right to recover, it is con- 
sidered that the decree should be in favor of the claimant Let such 
a decree be entered, with costs to the claimant. 



WEISS v. BETHLEHEM IRON CO. 

(Circuit Court of Appeals, Third Circuit June 18, 1898.) 

No. 7. 

L Tbial— Misleading Instructions. 

Instructions which, taken as a whole, are calculated to mislead the Jury 
as to the character of the evidence necessary to prove the Issue on one side, 
are erroneous. 
3. Samb— Failure to Submit Material Evidence. 

Reversible error exists if the general effect of a charge tends to with- 
draw from the consideration of the jury material evidence, or fails to 
present with sufficient distinctness a material fact which may have a 
controlling effect. 
8. Saks. 

It is error for the court to submit the evidence and theory of one party 
prominently and fully to the jury, and not call their attention to the main 
points of the opposite party's case. 
4 Master and Servant— Private Railway— Employe Crossing Track. 

The rule requiring a traveler on a highway to stop, look, and listen be- 
fore crossing a railroad track, is not the criterion by which to determine 
the degree of care required by an employ* about to cross a private railway 
operated as part of his employer's rolling-mill plant. In such case the 
employer is bound not to expose its servant, conducting its business, to 
unnecessary peril against which it might have guarded with reasonable 
diligence; and the servant has a right- to assume that his employer will 
not subject him to needless danger. The servant is therefore bound only 
to observe reasonable care to avoid danger which is obvious, or which 
Is known to him, or of which he might have acquired knowledge by the 
exercise of proper attention. 

Dallas, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Geo. Demming and M. Hampton Todd, for plaintiff in error. 
John G. Johnson, for defendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BRADFORD, 
District Judge. 
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ACHESON, Circuit Judge. This is an action brought by John 
Weiss against the Bethlehem Iron Company to recover damages for 
bodily injuries alleged to have been sustained- by the plaintiff by 
reason of the negligence of the defendant. The plaintiff went into 
the employment of the defendant company at its steel works on the 
evening of April 27, 1896. He worked at night from 6 o'clock in the 
evening to 6 o'clock in the morning, and his duties were to wheel 
fire brick and clay in a wheel barrow to a place in the defendant's 
mill, where new furnaces were in course of erection, and to wheel 
therefrom old fire brick, and dump them at a refuse pile in the de- 
fendant's adjoining mold yard. While engaged in this latter work, 
shortly after 9 o'clock on the night of April 30, 1896,— the fourth 
night of his employment, — the plaintiff was struck by a moving car 
which crossed his pathway, and was badly maimed, under the cir- 
cumstances and in the manner about to be related. In wheeling 
away the old Are brick in his barrow, the plaintiff pursued, as he was 
directed to do, a wheelbarrow runway which passed through an open- 
ing in the wall of the mill out into the mold yard, and proceeded 
through the yard to a right angle of the wall of the mill, and thence, 
turning to the left on a line parallel with the wall, and a few feet 
distant therefrom, to the refuse pile. The last-mentioned part of this 
wheelbarrow runway at one point crossed a narrow-gauge railway 
track, 2i feet wide, upon which ran a "dinkey engine" and its "bug- 
gies" (a small locomotive and small cars), used in transporting molds 
from and into the mill. In coming out of the mill into the mold 
yard, this dinkey engine and its cars emerged through a doorway 
in the wall, which doorway was 11 feet, less 4 inches, wide. The 
distance from the outside of the wall to the middle of the wheelbarrow 
runway crossing was 7 feet. Immediately inside the doorway, with- 
in the mill, the railway track made a sharp curve, so that a person 
standing in the middle of the wheelbarrow crossing and looking 
into the mill through the doorway could see along the railway track 
only the distance of 194 feet- Therefore, if the head of the engine 
were on the track inside the doorway, and 12£ feet distant therefrom, 
it would be invisible to a person at the wheelbarrow crossing under 
all circumstances. The dinkey engine was 19 feet long, and the 
length of one of its buggies or cars was 11J feet. In coming out of 
the mill through the doorway, the engine sometimes pulled a car, and 
sometimes pushed a car ahead. Its ordinary rate of speed was from 
four to six miles an hour. Its usual signal before it emerged outside 
was its whistle, sounded a short distance — about 25 feet — inside the 
mill as it came around the curve already mentioned towards the door- 
way. Usually, however, there were three dinkey engines in constant 
use in the mill at the same time, moving upon several narrow-gauge 
railway tracks laid in various directions through the mill; and these 
three engines, it was testified, were giving signal whistles every few 
minutes all day and all night. A disinterested witness (Julienj, 
speaking of these moving dinkey engines, said: "They always whis- 
tle; they are always going; never stop." It also appeared that there 
were several stationary engines in the mill near this locomotive 
doorway, whose whistles were sounding from time to time, and that 
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other loud noises at that place were constantly made by the Bessemer 
blowers and otherwise. The plaintiff was 31 years of age. He was 
a German, who had only been in tjiis country a few months before 
he went into the defendant's service. He had not previously worked . 
in such an establishment, and had never been in the defendant's works 
before his hiring. 

There was evidence tending to show that it was a rule at the de- 
fendant's works for the foreman to warn new men in regard to the 
danger from locomotives, but that no such warning was given to the 
plaintiff. The defendant's general foreman, Charles G. Barnes, who 
hired the plaintiff, testified : "As a rule, I generally caution the men 
about the tracks to be crossed, and the locomotive coming out on 
the tracks; but I don't know whether I told him [plaintiff] or not 
I know I told the foreman of the bottom makers to tell him about it; 
to take him out and show him the tracks." It was not shown that 
any one had given such caution to the plaintiff. To the contrary, 
speaking of the dinkey engine which came out of the doorway into 
the mold yard and crossed the wheelbarrow runway, the plaintiff 
testified, "No one told me anything about that locomotive." The plain- 
tiff testified that during each of the three nights he had worked before 
the night on which he was hurt he had wheeled six loads of old fire 
brick to the refuse pile, and, counting both his goings and returns, 
had thus crossed the railway tractf 12 times each of these three nights. 
He had wheeled, it seems, three loads on the fourth night before the 
trip on which the accident occurred. Thus, as he stated, he had 
crossed the track with his wheelbarrow altogether 42 times, com- 
puting both his going and returning. The plaintiff testified that only 
on one occasion had be seen the locomotive come out of the doorway 
into the mold yard, and this on the first or second night of his service; 
and that on that occasion a man came to the doorway, looked out, 
and beckoned with his hand for the engine to come on, and that this 
man came out, and the engine followed him. No part of this testi- 
mony was contradicted. In one particular it was corroborated, as 
we shall more fully see hereafter. 

On the occasion when the plaintiff was run down, the locomotive, 
it would seem, was moving at its usual speed, and blew its usual 
signal whistle inside the mill at the customary place, but no other 
precaution was observed. The engine was pushing a car ahead. 
The car was loaded with molds, which, it was testified, would show 
a "cherry red" in the dark. There was no light on the car, nor was 
any person on it. The engineer, speaking of the plaintiff, testified, 
"I couldn't see him; there were molds on the top of the buggy." 
Presumably, then, the plaintiff could not see the engineer or the head 
of the engine. In the mold yard there was an electric arc light per- 
haps 150 feet from the crossing. As to the effectiveness of this light 
at the place of the accident there was some conflict of evidence. 

With reference to the accident the plaintiff testified in substance as 
follows: That as he approached near to the railway track, and be- 
fore starting to cross it, he listened and looked, and he heard nothing 
and saw nothing; that he then went straight ahead, without stopping, 
and shoved his wheelbarrow over the track; that he himself had 
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reached the middle of the railway track when he was struck by the 
car, and dragged by it seven or eight yards. In response to the 
question asked by the court, "Why (fid you do that [listen and look] 
• if you had never seen an engine pass along that track but once in all 
your experience?" the plaintiff answered: "I looked and listened, and 
when that man came out before to see whether everything was right 
— that was the reason I looked and listened. I looked for the man 
to come." The plaintiff stated that while he was upon this trip, 
and after he had started from the mill, he heard the whistle of a loco- 
motive inside, but that the locomotives were constantly whistling 
inside the mill as fie passed along the wheelbarrow runway. 

The counsel for the defendant insist "that as a matter of law the 
plaintiff, upon the evidence in this case, cannot recover." But this 
proposition is wholly inadmissible. The supreme court of the United 
States has declared that it is only when the facts ftre such that all rea- 
sonable men must draw the same conclusion from them that the ques- 
tion of negligence is ever considered one of law for the court Rail- 
way Co. v. Ives, 144 U. 8. 408, 417, 12 Sup. Ot. 679; Railway Co. v. 
Gentry, 163 U. S. 353, 365, 368, 16 Sup. Ct. 1104. And the court there 
made observations which we do well to bear in mind here: 

"What may be deemed ordinary care in one case may, under different sur- 
roundings and circumstances, be gross negligence. The policy of the law 
has relegated the determination of such questions to the jury, under proper 
Instructions of the court. It is their province to note the special circum- 
stances and surroundings of such particular case, and then to say whether 
the conduct of the parties in that case was such as would be expected of 
reasonable, prudent men, under a similar state of affairs." 

As was said in Railway Co. v. Gentry, supra, so we say of the pres- 
ent case that it was "one peculiarly for the jury under appropriate 
instructions as to the principles of law by which they were to be guided 
in reaching a conclusion." The evidence, we think, fairly justified a 
finding that the crossing at which the plaintiff was injured was a place 
of special danger. As we have seen, the wheelbarrow runway crossed 
the railway track in front of and only seven feet from a comparatively 
narrow doorway out of which a dinkey engine and its cars emerged. 
A sharp curvature of the railway track inside the doorway prevented 
a sight of an approaching locomotive or car until it was within 20 feet 
of the crossing. It was no unusual thing — as happened in the instance 
under investigation — for the engine to push ahead a car without out- 
look or light upon it. The only signal of approach usually given — 
and the one given on this occasion — was a whistle from the locomotive 
while it was inside the mill, and not visible from the crossing. There 
was evidence tending to show that the defendant's superintendent and 
foreman regarded this crossing as particularly dangerous, and that the 
habit was to warn new and inexperienced employes against this dan- 
ger. The plaintiff testified that no such warning was' given to him, 
and in this statement he was thoroughly corroborated. Under ,the 
evidence a finding that he was so cautioned could not have been sus- 
tained. The plaintiff was entirely inexperienced when he entered the 
defendant's service. This was known to the defendant's foreman when 
the plaintiff was hired. The plaintiff worked at night He was in- 
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jured in the early part of the fourth night of his service. He testi- 
fied that only once had he seen the locomotive come out through this 
doorway, and that then a man came before, apparently to give warn- 
ing of its approach. 

Whether, with respect to evidence tending to establish the recited 
state of facts, the instructions which the court gave to the jury were 
appropriate and adequate, let us now consider. The court substan- 
tially affirmed the plaintiff's fourth pointy which was to the effect that, 
if the jury found that the plaintiff had received no special instructions 
in regard to the mode in which the engine came out of the doorway, 
and his personal observation justly led him to believe that every time 
it came out some one preceded it to warn him 'and his fellow work- 
men off the track, and the plaintiff had no other reasonable way of bet- 
ter informing himself, the jury should find that the defendant failed 
in its duty to give him instructions; but, after so charging the court, 
immediately added: 

"The plaintiff, in presenting his case through his counsel, has laid a good 
deal of stress on the position stated In the point just read to you, and if you 
render a verdict for him it is not at all improbable that it will be based upon 
this point I therefore caU your attention to the fact that the only evidence 
that the plaintiff had any justification for supposing the engine when it ap- 
proached the crossing was preceded by a man to give warning is to be found 
in his own testimony, which is to the effect that upon the only occasion when 
he saw an engine come out of the doorway and approach the crossing it was 
preceded by such an individual. So that the fact upon which this point is 
predicated is testified to by the plaintiff alone. Now, if the case is put upon 
that point, you must bear in mind that the point is predicated and supported 
by the testimony of the plaintiff alone. That may be sufficient, if it satisfies 
your mind fully, in view of the other evidence, it is. But you must not 
overlook the fact that this is the testimony of the plaintiff; that he is 
Interested to the extent of all involved here, and must remember that other 
witnesses who have been called, who are disinterested, and who spoke upon 
this subject, said that it was not the practice so to warn persons of the 
approach of an engine to that crossing; that they never knew it to be done 
in aU their experience; that the method of giving such warning was by 
means of a whistle, and no other. It is for you to say whether this occurred 
as the plaintiff has testified, or whether he was mistaken respecting It" 

The proposition embodied in the plaintiff's fourth point had a most 
important relation to the case. The court, indeed, went so far as to 
say to the jury that, if they rendered a verdict for the plaintiff, "it is 
not at all improbable that it will be based upon this point." It was, 
therefore, a matter of great moment to the plaintiff that the instruc- 
tions of the court should be accurate. The plaintiff's statement as 
to what he saw on the first or second night of his service in respect to 
a man preceding the locomotive as it issued through the doorway was 
circumstantial. It was either a truthful statement or a fabrication. 
If true, it was a great fact in the case, to which the jury should have 
given the most serious consideration in connection with the evidence 
bearing upon the defendant's alleged neglect of duty to the plaintiff 
in failing to give him warning against a danger which was not obvious. 
As we have seen, the court said that "the point is predicated and sup- 
ported by the testimony of the plaintiff alone," and that he was "inter- 
ested to the extent of all involved here," and that other witnesses "who 
are disinterested/' and who had spoken upon this subject, said "that it 
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was not the practice so to warn persons of the approach of the engine 
to that crossing; that they never knew it to be done in all their ex- 
perience; that the method of giving such warning was by means of a 
whistle, and no other." Evidently these instructions were calculated 
to discredit the plaintiff with the jury. Now, in so charging the 
learned judge had overlooked the testimony of the brakeman (Julien), 
who, upon cross-examination by the defendant's counsel, had testified 
thus: 

"Q. Had you ever known anybody to run ahead of the locomotive? A. 
When they are in there loading molds off the front of the foundry, the brake- 
man always walks out there. Q. Repeat that again. A. I say when there 
is molds come out of the foundry, and get put off at the other crane, the 
engine lays there at the dump empty, and the brakeman runs ahead." 

This testimony, we think, tended to corroborate the plaintiff in his 
statement as to what he had observed. In view of this evidence, there 
certainly was error in the above instructions. Moreover, the erroneous 
statements of the court upon this subject were extremely hurtful to 
the plaintiff, and perhaps fatal to his case. The bill of exceptions, in- 
deed, shows that in a supplemental charge to the jury the court, among 
other things, said: 

"And you have been sent for to be informed that the plaintiffs counsel has 
called the attention of the court to a few lines of testimony of the witness 
Julien, called by him, which he desires you to hear read. I told you that 
I did not see any testimony corroborative of the plaintiff's statement that 
the only time he saw the engine leave the building and cross the track it ' 
was preceded by a man to ascertain whether the track was clear. The 
plaintiff's counsel thinks there is such corroboration In the lines which he will 
now read to you. [The lines were then read.] After reading, the court said, 
this testimony had not impressed it as It had the counsel, but that its effect 
and value was for the Jury, to whom it was submitted." 

Was this a sufficient correction of the error into which the court 
had fallen? We are constrained to answer negatively. The plaintiff 
was justly entitled to an unequivocal withdrawal of the previous errone- 
ous statements of the court. The jury may well have understood that 
no retraction whatever was intended, but that the court adhered to the 
views it had previously expressed. 

We now turn to the charge of the court upon the subject of the 
defendant's alleged negligence. Here it will be necessary for us to 
quote the major part of the instructions. We give all that are here 
material. The court said : 

"In the case before us the plaintiff charges that the place where he was put 
to work was dangerous, and unnecessarily so. The only cause of dauger 
pointed out which we are called upon to consider is that arising from the 
railroad crossing where he was Injured. If any other cause of danger ex- 
isted, it is not important, because it did not contribute to the injury. The 
precaution taken by the defendants to guard against danger at this crossing 
was the sounding of a whistle as the engine approached as notice of the ap- 
proach. This is the usual signal adopted for such purpose. Unless, therefore, 
the circumstances existing at this crossing were such as to render this method 
of giving warning insufficient, you should And the defendants not to have 
been careless in this respect. 1 repeat: Unless the circumstances existing 
at this crossing were such as to render this method of signaling by whistling 
Insufficient, you cannot properly find the defendants to have been careless in 
this respect. What else or more was it reasonable to expect or require of 
the defendants? You have heard the evidence on the subject,— a description 
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of the situation and surrounding circumstances; you have heard the discus- 
sion of it by counsel on one side and on the other, and I will not dwell upon 
the question. Were the circumstances at this crossing such as to require 
any other signal than that established by the rules of the company? Was it 
Insufficient? Does the evidence show it to have been insufficient? It is 
the usual signal, and, so far as appears, the universal signal at railroad 
crossings generally. Was there anything here to require a different signal, 
or an additional signal. To the court it seems that the sounding of the 
whistle was sufficient to render the crossing reasonably safe, with the exer- 
cise of proper care by the plaintiff, with knowledge on his part of the situation. 
The case, however, is submitted to you, and you have the responsibility of 
deciding it Had the plaintiff knowledge of the situation, or was the de- 
fendant remiss in failing to Impart such knowledge to him? You have heard 
the testimony on that subject,— his own and that of defendant's witnesses. He 
had been repeatedly over the route, back and forth, on which he worked. He 
had seen the railroad, and the engine and cars upon it, upon one occasion at 
least Would or not hfs eyes of themselves inform him fully in respect to 
the situation? * • • With these observations, and In view of the very 
thorough discussion of the subject by counsel, I submit to you the question, 
were the defendants guilty, of negligence in the respects stated as complained 
of; that is,* in not providing for safety at that crossing, or by withholding, or 
falling to give proper information respecting the method of operating the 
cars upon the road at that point? I feel it to be my duty to say to you 
that I do not think the evidence justifies a conclusion that the defendants 
failed in their duty in this particular. I do not take the question from you. 
I submit It to you. The responsibility will be upon you of deciding It Justly. 
But you ought not to reach a conclusion on the subject without exercise of 
great care and the best judgment you possess. You cannot undertake to say 
how an establishment like this shall be constructed, how Its railroad shall 
be located, what will answer its purposes, and what will not. You have not 
the information necessary to enable you to form a reliable judgment The 
real question here in this respect is whether or not proper warning was given 
to this man at that crossing, or whether he was misled respecting it for want 
of proper information. These are the questions, and the only questions, 
that the court sees, as respects this branch of the case; and I repeat what I 
have said, that in the judgment of the court the evidence on one side and 
the other, properly considered, does not justify a conclusion that the defendant 
omitted or failed in any part of its duty in this matter. I repeat however, 
so that you will not misunderstand me, that the question is one of fact, which 
is submitted to you." 

Touching these instructions, our first observation is that no refer- 
ence is here made by the court to the highly important evidence 
tending to show that this crossing was considered by the defendant 
itself a place of peculiar danger, and that it was customary to give 
particular warning of that danger to new and inexperienced work- 
men. We find no allusion whatever to this evidence in any part of 
the charge. This omission is the more to be regretted because the 
proof was that the plaintiff had not been warned. Again, the atten- 
tion of the jury was not here directed to the fact that the plaintiff 
was a new and inexperienced hand, whose term of service had been 
very brief, extending only into the fourth night. Indeed, the charge 
assumed that the plaintiff had acquired full knowledge by observa- 
tion. Furthermore, the court made n$, mention in detail of the un- 
usual facts relating to the crossing and the manner of its use, which 
we have recited. Yet, without close attention to the special circum- 
stances, the jury could not rightly determine whether the defendant 
had acted with due prudence, and with reasonable regard to the 
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safety of the plaintiff. In all these particulars we are obliged to say 
that the instructions of the court were incomplete and inadequate. 

Then, again, the court, in effect, charged the jury that the defend- 
ant had performed its whole duty when it sounded a whistle in ap- 
proaching the crossing, although the uncontradicted proof was that 
such signal was given when the locomotive was invisible to one ap- 
proaching the crossing, and was given inside the mill, where other 
locomotives were continually giving like signals. In view of the 
exceptional facts, the instructions upon this point, we think, were too 
favorable to the defendant. 

Still further, the court said: <r 5Toi* cannot undertake to say how an 
establishment like this shall be constructed, how its railroad shall 
be located, what will answer its purposes, and what will not. You 
have not the information necessary for you to form a reliable judg- 
ment." This instruction, it seems to us, was calculated to mislead the 
jury. It might not have misled a trained lawyer, but its effect on a 
jury might well be to unduly restrict legitimate inquiry. As we 
h.ave already said, the determination of the facts of this case was 
peculiarly f6r the jury, and it was their province to consider all the 
circumstances and surroundings. 

Instructions which, taken as a whole, are calculated to mislead the 
jury as to the character of the evidence necessary to prove the issue 
on one side, are erroneous. Kea v. Missouri, 17 Wall. 532, 543. 
Reversible error exists if the general effect of a charge tends to with- 
draw from the consideration of the jury material evidence. Hall v. 
Weare, 92 U. S. 728. If an instruction fails to present with sufficient 
distinction a material fact which may have a controlling effect, there 
is ground for reversal. Ayrcs v. Watson, 113 U. S. 594, 609, 5 Sup. 
Ct. 641. It is error for the court to submit the evidence and theory of 
one party prominently and fully to the jury and not call their atten- 
tion to the main points of the opposite party's case. Canal Co. v. 
Harris, 101 Pa. St. 80; Reichenbach v. Ruddach, 127 Pa. St 564, 595, 
18 Atl. 432; Young v. Merkel, 163 Pa. St. 513, 520, 30 Atl. 196. 

Upon the subject of alleged contributory negligence on the part 
of the plaintiff the court charged the jury as follows: 

"Aside altogether from the questions whether the defendant was guilty of 
fault or negligence, could the plalntifT, by the exercise of such care as a 
man should exercise under such circumstances where there is danger, by the 
exercise of such care have seen or heard the engine? One of the witnesses 
called, who appears to be entirely disinterested,— though you will say how 
much confidence should be reposed In his testimony,— says that he saw the 
plaintiff approach the railroad on this occasion, saying that he saw him back 
some distance from the track, describing the situation. He says he heard 
the whistle of the engine, and knew that it was coming; that he watched 
the man come steadily on, apparently without looking, and certainly without 
stopping, passed directly on the track in front of the engine, and was struck. 
Now, is that so? If It is, there can be no question about his negligence. In 
a situation like that it was his duty to be on his guard. There is nothing 
in the case that excuses him from the exercise of proper care. If he did pass 
steadUy on from the point where this witness saw him, as the witness says 
he did, without taking any precaution to guard himself against the danger 
of coning into collision with the engine, there cannot, in the judgment of 
the court, be any room for doubt that he was guilty of contributory negli- 
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pence. He says that be stopped and looked and listened. It Is for yon to 
say whether that is the case. The witness to whom I refer says that he did 
not, and he is apparently disinterested. * * *" 

We here note, first, that the court made an inadvertent mistake in 
saying that the plaintiff had testified that he had stopped before 
crossing the railway track. The plaintiff did not so testify, but 
stated the reverse. In consequence of this misapprehension, the 
court submitted to the jury a question of veracity as between the 
plaintiff and the witness Jacoby. No such issue, however, could 
be raised properly, for the supposed discrepancy in the testimony of 
the plaintiff and that of the other witness did not exist But, 
aside altogether from this inaccurate statement, we are not able 
to concur in the views of the court upon the question of the plain- 
tiff's alleged contributory negligence in not stopping before he at- 
tempted to cross the railway track. In substance and effect the 
court charged the jury that, if the plaintiff did not stop, he was 
guilty of contributory negligence. Now, the "stop, look, and listen" 
rule regulating the conduct of a traveler upon a highway, when about 
to cross a railroad track is not the criterion by which to determine 
the degree of care which was incumbent upon the plaintiff. The 
difference between an ordinary railroad traversed by trains run- 
ning at high rates of speed and the defendant's private railway in 
structure, equipment, location, and use is so great that the general 
rule governing the crossing of the former is not applicable to the 
latter. Again, the relation between the plaintiff and the defend- 
ant was very different from that which exists between a railroad 
company and a traveler upon a highway crossing the railroad. 
The defendant set the plaintiff to work upon its wheelbarrow run- 
way, which crossed its railway track, and the plaintiff, in the per- 
formance of his work, necessarily crossed the railway, not upon the 
implied invitation of the defendant simply, but by its direction. 
The defendant was under a legal obligation not to expose its serv- 
ant, when conducting its business, to unnecessary peril against 
which he might have been guarded by reasonable diligence on the 
part of the defendant. Hough v. Railway Co., 100 D. S. 213, 217. 
The plaintiff had a right to assume that the defendant would not 
subject him to needless danger, and hence his watchfulness would 
naturally be diminished. The plaintiff was bound only to observe 
reasonable care to avoid danger which was obvious, or which was 
known to him, or of which he might have acquired knowledge by the 
exercise of proper attention. Whether the plaintiff was guilty of 
contributory negligence was a question for the determination of 
the jury upon a consideration of the peculiar circumstances sur- 
rounding the case and in the light of all the evidence. 

We find support for these views in the opinion of the supreme 
court of the United States in the recent case of Warner v. Rail- 
road Co., 168 U. S. 339, 347, 18 Sup. Ct. 68, where it was held that 
the rule requiring a traveler upon a highway in crossing a railroad 
to stop and use his eyes and ears to ascertain whether a train is 
approaching did not apply to a person who was crossing a track at 
a station to get on a train. The court said that the person so cross- 
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ing the railroad did so upon the implied invitation of the railroad 
company, and that, while such implied invitation would not ab- 
solve him from the duty to exercise care and caution in avoiding 
danger, "nevertheless it certainly would justify him in assuming 
that, in holding out the invitation to board the train, the corpora- 
tion had not so arranged its business as to expose him to the hazard 
of danger to life and limb unless he exercised the very highest de- 
gree of care and caution." The court added that the railroad com- 
pany, in giving the invitation, must be presumed to have taken into 
view the state of mind and of conduct which would be engendered 
by the invitation; and the court held that it was a question for 
the jury, under all the circumstances, whether the plaintiff's intes- 
tate was chargeable with contributory negligence. 

The judgment is reversed, and the cause is remanded to the cir- 
cuit court with direction to set aside the verdict and grant a new 
trial. 

DALLAS, Circuit Judge, dissents. 

. BRADFORD, District Judge (concurring). I fully concur in the 
conclusion reached by the presiding judge that the judgment below 
be reversed, the verdict set aside and a new trial granted. There is, 
however, one feature of the case not particularly dealt with in his 
opinion, which has impressed me with great force, and, as much as 
any other consideration, has convinced me that there was reversible 
error in the charge delivered to the jury in the court below. There 
was no evidence showing or tending to show that the defendant had, 
at or prior to the time the plaintiff was injured, either adopted or 
promulgated any rule requiring any person, at the time when a loco- 
motive, with or without cars attached to it, was about to emerge from 
the defendant's mill and cross the wheelbarrow runway where the 
plaintiff was injured, to be stationed at the doorway or to precede the 
locomotive or cars in order to give warning to such persons as might 
be engaged in wheeling brick or other material along the runway 
path. The evidence does not disclose any such practice }n relation 
to this subject as to permit a legitimate inference that such a rule 
existed; and the witnesses Tomaney and Julien testified that there 
was no such rule. Nor was there any evidence showing or tending 
to show the existence of any rule requiring a locomotive or car, about 
to pass from the mill and cross the runway, to stop at the doorway 
before proceeding further. The runway, together with other paths 
in the mould yard, was maintained by the defendant for the use of its 
operatives in performing the work for which they were employed. 
The doorway through which the car passed and struck the plaintiff 
was ten feet and eight inches wide in the clear. From the plane of 
the outside of the wall, where the doorway was situated, to a point 
in the middle of the runway as it crossed the narrow gauge railway 
track, was a distance of seven feet and one inch. The evidence shows 
that the rate of speed of locomotives emerging from the doorway and 
crossing the runway was from four to six miles an hour. If the 
speed of a locomotive or car coming out of the doorway be taken at 
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an average of five miles an hour, the distance between the doorway 
and the center of the runway crossing would be traversed in less than 
one second. At the time the plaintiff was injured the locomotive 
came out of the doorway at its usual rate of speed. Wooley, the 
superintendent of the mill, testified that the locomotive, which came 
through the doorway at the time of the plaintiff's injury, was nine- 
teen feet and four and one-half inches long, and that in his judgment, 
at the rate of speed at which such engines move, namely, from four to 
six miles an hour, they could be stopped in about their own length, 
and that that would be a very quick stop. He further testified to 
the effect that about the time the plaintiff was injured a locomotive 
would come out of and return through the doorway about seventy 
one times in the course of one night; that in the course of twenty- 
four hours about eight hundred crossings of the narrow gauge track 
• where the plaintiff was injured were made by operatives of the de- 
fendant; and that nearly as many crossings were made at that point 
at night as in day time. He further testified: "Q. I have understood 
you to say, in answer to Mr. Demming, that there were new and old 
men among these men who wheel the barrows? A. Yes, sir. Q. 
Can you give any idea of the proportion you always have of new men 
on these jobs? A. I could hardly say that There is hardly a day 
passes that we have not a new man or two or three or four." He 
further testified to the effect that it was the custom to put new men 
at such work as would compel them to use the runway and crossing 
in question, and that he, the witness, was in the habit of so putting 
new men at work at that place. There is evidence to the effect that 
sometimes a locomotive pulled a car or cars and at other times pushed 
a car or cars through the doorway in question across the runway. 
When the plaintiff was injured the locomotive was pushing a car 
laden with moulds. No person was on the car, nor did it carry a 
light. Wooley testified that the moulds carried out in the cars were 
"hot; a very dull red and dark." Such cars pushed by the locomo- 
tive, in so far as they intervened between the vision of a person 
standing at the point where the plaintiff was injured and a locomotive 
pushing such car, of course, rendered the locomotive invisible to him. 
It appears from the evidence that the mould yard was used principally 
for the purpose of cooling the hot moulds which were taken from the 
mill; water being turned on the moulds for that purpose. The 
cooling of the moulds in this manner resulted in large quantities of 
steam which either hung over the yard or was carried in one direction 
or another by the wind. Tomaney testified to the effect that the 
steam from the moulds obscured the electric light hung in the mould 
yard. There was some conflict of testimony as to the extent to 
which the light was thus obscured. It appears from the evidence 
that the customary means of warning persons in the mould yard of the 
approach of locomotives or cars from the mill was blowing the whis- 
tle of the locomotives while within the mill and some twenty five feet 
from the doorway. While two such locomotives called dinkey engines 
were employed in and about the mill and mould yard of the de- 
fendant at the time the plaintiff met with his injury, usually three 
such locomotives were used. The operations carried on in the mill 
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were of such nature as to produce a confusion and mingling of loud 
noises of various kinds incident to a mill of that character. To- 
maney testified that there were noises in the mill from stationary 
engines and bessemer cupolas. Julien testified to the effect that 
the three locomotives whistled "every place wherever they go"; 
that they whistled both when they passed out of the mill and when 
they passed into the mill; that they whistled as they passed back 
and forth within the mill, when not intending to pass out; and that 
the locomotives "always whistle, they are always going, never stop." 
Under the circumstances disclosed and especially in view of the 
proximity of the runway crossing to the doorway, it is evident that 
the custom of signaling by whistle was not calculated adequately to 
protect an inexperienced operative, such as the plaintiff was, hav- 
ing occasion to use the runway crossing; and this is all the more ap- 
parent in view of the fact that at most only two or three seconds 
could elapse between the time when a person on the runway cross- 
ing within one foot of the nearer rail could, under the most favor- 
able circumstances, first see a car or locomotive coming round the 
sharp curve on its way out of the mill, and its reaching the spot 
where he stood. On the runway crossing lurked sudden death or 
mutilation for those who used it without exercising the utmost 
vigilance. An operative, wheeling a heavily laden barrow six feet 
long and stumbling or making a misstep while a locomotive or car 
was moving on its way out of the mill, would incur grave peril of 
loss, of life or limb. The runway crossing was, by reason of the 
mode in which the defendant carried on its operations, a peculiarly 
hazardous place. There was some evidence relating to the nature of 
the caution generally given to new men about the danger resulting 
from the movements of locomotives. This evidence, however, is 
vague, indefinite and unsatisfactory. Barnes, the foreman of the 
bessemer department, testified: "As a rule I generally cautioned 
the men about the tracks to be crossed and the locomotive coming 
out on the tracks." Wooley testified: "Q. Isn't it your habit to 
warn those men in regard to locomotives when they are employed? 
A. The foremen generally warn them. Q. As a matter of fact, they 
are all supposed to be warned, are they not? A. No; I can't say 
that. Q. It is the custom to warn them all, is it not? A. Not par- 
ticularly about the locomotives, no, no more than anything else about 
the works. Q. You warned them in regard to all the dangers of 
their employment? A. Of their employment. * * * Q. You al- 
so said in answer to Mr. Demming that it was your custom generally 
to warn men. What kind of warning do you give them? A. If the 
foreman hires a man, he turns them over to the gang in which he is 
to work, and the man understands it, without being told every time, 
to tell him what the work is, and he can certainly see without be- 
ing told, although he is very often told, and I think as a rule told, 
where the dangers are, if there are any particular ones, and to avoid 
them." In point of fact the evidence does not disclose that the plain- 
tiff was cautioned at or after the time of his employment by the de- 
fendant. On the contrary, the testimony shows that he was not 
Such a caution or warning as is above indicated, had it been giveu, 
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was manifestly inadequate and of little importance in so far as the 
runway crossing is concerned. Certainly every person of full age 
and sound mind, who has seen locomotives or cars moving along 
tracks, is supposed to know that if he steps on the railway directly 
in front of an approaching locomotive or car and remains there 
until struck, he will be liable to loss of life or limb. And. so every 
reasonable man must regard a railway, which is operated, as in it- 
self a warning of danger, putting him on his guard. But the giving 
of information only as to these points is of small avail. Any sane 
adult possesses such knowledge without instruction from his em- 
ployer. It appears from the evidence that the only rule established 
by the defendant for the protection of operatives using the runway 
crossing against locomotives or cars emerging from the doorway, 
was that a whistle should be given by the locomotive as a signal of 
its approach. But this signal, in view of the physical environments 
of the runway crossing and the noisy din and confusion of whistles 
within the mill, was, in my judgment, clearly an inadequate caution 
or warning to new and inexperienced operatives using that crossing 
and unable properly to locate and distinguish the sounds within the 
mill. The evidence does not show the existence of any rule re- 
quiring operatives about to use the runway crossing to stop before 
going upon it. And, had any such rule existed, it would be proper 
for the jury to pass on its sufficiency with respect to inexperienced 
employes. For a man, burdened with a heavily laden Wheelbarrow, 
undertaking, even after stopping to go across the tracks, was liable 
to be struck and killed within one second from the time a car or 
locomotive should project beyond the doorway, and within two or 
three seconds from the time when, under the most favorable circum- 
stances, he could have seen from the crossing the approach of a 
locomotive or car. It could hardly be expected, and evidently was not 
intended by the defendant, that operatives before crossing the tracks 
should leave their wheelbarrows and go through the doorway to as- 
certain whether a car or locomotive was approaching. There was 
no rule that this should be done; the defendant relying only on 
the whistle as a signal. Owing to the large number of crossings 
made each night, it was probably impracticable that it should be 
done And if it had been done, the operatives would, on returning to 
their wheelbarrows, have been subject practically to the same peril 
as if it had not been done. New and inexperienced operatives were 
entitled to a reasonably proper and sufficient warning of the peril, 
and such a warning does not mean a general warning to look out for 
cars and locomotives given at the inception of the employment, but, 
in a case like this, a reasonable and sufficient warning given to the 
operatives at the time a locomotive or car was about to cross the 
runway. The warning should have been timely, and the approach 
of a locomotive or car marked the right time. An obviously proper 
rule for the giving of such warning would have required an oper- 
ative, when a locomotive or car was about to emerge from the mill, 
to be stationed at the doorway or to precede the locomotive or car. 
In such case, it would not have been necessary that a locomotive or 
car, about to pass from the mill across the runway, should stop. 
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While the defendant was not an insurer of the safety of the plain- 
tiff at the time he received his injuries, and while the plaintiff, when 
he entered the service of the defendant, assumed the ordinary and 
usual risks of his employment, including the risk of injury from the 
negligence of his fellow servants, in the absence of negligence on 
the part of the defendant in their selection or retention, he did not 
assume any risk resulting from the defendant's negligence, nor had 
the defendant any right to expose him to unusual and unnecessary 
peril against which the defendant by the exercise of reasonable care 
could guard him. The plaintiff had the right to assume that he 
would not be exposed to such peril. The evidence does not show 
any necessity for the maintenance of the runway and runway cross- 
ing in such close proximity to the mill. Had the plaintiff's service 
in the employ of the defendant been of long continuance, and had 
he become thoroughly familiar with the noises in the mill and the 
mode in which the defendant operated its cars and locomotives when 
passing through the doorway, a case materially different from the 
one in hand might be presented. But the plaintiff, as a new and 
inexperienced operative, had a right to rely upon greater care, con- 
sideration and protection, than he received from the defendant. It 
was his right that the defendant should use reasonable care and pre- 
caution for his protection at the runway crossing. 
• In Improvement Co. v. Stead, 95 U. S. 161, Mr. Justice Bradley, 
delivering the unanimous opinion of the court, in speaking of a 
railway grade crossing on a common road, said : 

"The train has the preference and right of way. But It Is bound to give 
due warning of Its approach, so that the wagon may stop and allow It to pass, 
and to use every exertion to stop if the wagon Is Inevitably In the way. Such 
warning must be reasonable and timely. But what is reasonable and timely 
warning may depend on many circumstances. It cannot be such, If the 
speed of the train be so great as to render It unavailing. The explosion of 
a cannon may be said to be a warning of the coming shot; but the velocity 
of the latter generally outstrips the warning. The speed of a train at a cross- 
ing should not be so great as to render unavailing the warning of its whistle 
and bell; and this caution is especially applicable when their sound is ob- 
structed by winds and other noises, and when intervening objects prevent 
those who are approaching the railroad from seeing a coming train. In such 
cases, if an unslackened speed Is desirable, watchmen should be stationed at 
the crossing." 

So, here, the defendant, in view of the surroundings of the runway 
crossing, should have adopted and promulgated a rule for the pro- 
tection of new and inexperienced operatives requiring someone to 
stand at the doorway or precede locomotives or cars emerging from 
the mill. Had the defendant adopted and promulgated such a rule 
and used reasonable circumspection to secure its enforcement at all 
times, the negligent omission of the operative or operatives de- 
tailed or designated for that purpose in any given instance to carry 
out the rule, might be considered negligence with respect to an 
executive detail of the operation of the defendant's plant, and, as 
such, not to involve the defendant in any liability for. an injury 
received through such negligent omission. But it is unnecessary 
to further pursue this particular branch. In my judgment, the 
defendant was culpably negligent, with respect to the plaintiff, in 
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not establishing such a rule. The above points relating to the neg- 
ligence of the defendant, if not, indeed, sufficient to establish such 
negligence as a matter of law, should certainly have been freely 
and fully left for consideration by the jury. Were they so left? 
If not, in view of their important bearing upon the case, there was 
reversible error. In Starr v. U. S., 153 U. S. 614, 14 Sup. Ct. 923, 
Chief Justice Fuller, delivering the opinion of the court, in speaking 
of the proper functions of a judge in charging juries, said: 

"But he should take care to separate the law from the facts and to leave the 
latter In unequivocal terms to the Judgment of the Jury as their true and 
peculiar province. McLanahan v. Insurance Co., 1 Pet. 170, 182. As the 
jurors are the triers of facts, expressions of opinion by the court should be so 
guarded as to leave the Jury free in the exercise of their own Judgments. 
They should be made distinctly to understand that the instruction is not 
given as to a point of law by which they are to be governed, but as a mere 
opinion as to the facts to which they should give no more weight than it was 
entitled to." 

The seventh assignment of error is as follows: 

"(7) The learned Judge erred in instructing the Jury as follows: 4 I feel 
It to be my duty to say to you that I do not think the evidence justifies a 
conclusion that the defendants failed in their duty in this particular. I do 
not take the question from you; I submit it to you; the responsibility will 
be upon you of deciding it justly. But you ought not to reach a conclusion 
on the subject without the exercise of great care, and the best judgment you 
possess. You cannot undertake to say how an establishment like this shall 
be constructed, how the railroad shall be located, what will answer its pur- 
poses, and what will not. You have not the Information necessary to 
enable you to form a reliable judgment The real question here in this 
respect is, whether or not proper warning was given to this man at that 
crossing, or whether he was misled respecting it, for want of proper informa- 
tion. These are the questions, and the only questions that the court sees 
as respects this branch of the case, and I repeat what I have said, that in 
the judgment of the court, the evidence on one side and the other, properly 
considered, does not justify a conclusion that the defendant omitted, or failed 
In, any part of its duty in this matter. I repeat, however, so that you will 
not misunderstand me, that the question is one of fact, which is submitted 
to you. If you find that the defendants were not negligent, your verdict will 
be In their favor.' " 

The learned judge below, in this portion of the charge was deal- 
ing principally with the sufficiency of a locomotive whistle as a 
warning of da^feer and with the knowledge of the plaintiff of the 
situation generally. On these points, while expressing his opinion 
adversely to the plaintiff, the learned judge nevertheless left them 
for the decision of the jury. But language was used which virtually 
took away from the jury the right to determine whether the defend- 
ant was not culpably negligent toward the plaintiff, in failing to 
adopt a rule requiring warning to be given of the approach of a loco- 
motive or car by an operative stationed at the doorway, or preceding 
the locomotive or car. The learned judge said : 

"You cannot undertake to say how an establishment like this shall be con- 
structed, how the railroad shall be located, what will answer its purposes, 
and what will not You have not the Information necessary to enable you 
to form a reliable judgment." 

The jury was thus told in effect that they had not the informa- 
tion or the power to decide whether the defendant was not at fault 
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for omitting to adopt such a role as is above indicated. The jury, 
however, in my judgment, had that right. Neither the rule of dam- 
num absque injuria nor any other principle of the law deprived 
the jury of that right. I am, therefore, of the opinion that fatal 
error was committed which requires the reversal of the judgment of 
the court below and the granting of a new trial. 

With respect to alleged error in the charge touching contribu- 
tory negligence I fully concur with the presiding judge in his views 
on that subject 



BROWN et ux. ▼. UNITED STATES CASUALTY CO. 

(Circuit Court, W. D. Tennessee, B. D. May 5, 1898.) 

No. 140. 

1. Insurance— Substituted Policy— New Conditions. 

An insurance company, which offers to issue, free of charge, to the policy 
holders of an insolvent company, its own policies for the period for which 
premiums have been paid in the old company, Is bound, on acceptance 
of its offer, only by the stipulations in its own substituted policy, and not 
by those in the original policy of the insolvent company. 

8. Same— Accident Policy—Murder. 

Where an accident insurance policy provides that the Insurance shall not 
cover "death * * * resulting from * * * intentional Injuries in- 
flicted by any person," no recovery can be had against the company in case 
of the murder of the insured. 

Trial by the court without a jury. 

During the argument of the demurrer filed in the record the parties 
stipulated in writing that the case should be tried by the court 
without a jury, and thereupon filed an agreed statement of facts upon 
which the cause was heard. The stipulation to try without a jury 
and the agreed statement of facts are filed in the record. 
Special Finding of Facts, 

The court therefore finds the following facts: 

(1) The testator, H. B. Miller, was the holder of a policy in the United 
States Mutual Accident Association, of the city of New York, No. 671, which 
insured him "against personal bodily injuries effected through external, vio- 
lent, and accidental means." It contains in none of its simulations any ex- 
pressed limitation or exception upon the liability declared by the above- 
quoted covenant of insurance, so far as applicable to the facts of this case. 

(2) The United States Mutual Accident Association becoming insolvent, and 
being wound up as such, the defendant, the United States Casualty Company, 
Issued its* circular letter inviting the policy holders of the defunct company 
to accept a policy in that company, free of cost, for the period for which 
the premiums had been paid in the defunct company; this being a business 
scheme to possess itself, as successor, of the business of the insolvent com- 
pany. 

(3) This offer Miller accepted by returning to the defendant company a 
postal card whereon was printed the form of acceptance which had been 
sent to him by the defendant company for that purpose. It reads as follows: 

"United States Casualty Company: I hereby reaffirm the statements and 
warranties contained in my application to the United States Mutual Accident 
Association for membership therein, and authorize the United States Casualty 
Company to issue to me an accident policy based thereon, conditioned that 
my insurance shaU be carried without further charge to the date to which 
it now stands paid on the books of the United Spates Mutual Accident Asso- 
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elation; and I agree that upon the Issue of such new policy my present 
policies in the United States Mutual Accident Association shall thereafter be 
void and of no effect, reserving my right to share in the distribution of any 
assets of the United States Mutual Accident Association after payment of 
all liabilities. H. P. Miller, Milan, Tennessee." 

(4) Thereupon the defendant company issued to him the policy sued on in 
this case, Insuring him "against bodily injuries sustained through external, 
violent, and accidental means/' but also containing among its other stipula- 
tions the following condition: 

"First. The insurance under this contract shall not cover disappearances, 
or injuries, whether fatal or disabling, of which there is no visible mark on 
the body (the body in case of death not to be deemed such mark), nor cover 
Injuries, dismemberment, disability, or death sustained while the insured is 
bereft of reason, sight, or hearing, or while mining, blasting, wrecking, or 
employed in the manufacture, sale, transportation, or handling of any ex- 
plosive compound, or while, or in consequence of, violating the law, or while 
under the influence of intoxicating drinks or narcotics, or in consequence 
thereof, or while in any wild or uncivilized countries, or while riding or 
traveling in any vehicle or conveyance not provided for transportation of 
passengers, or resulting from or caused, directly or indirectly, wholly or in 
part, or while so affected, by vertigo, somnambulism, bodily infirmities, de- 
formities, or disease of any kind, gas or poison in any form or manner, 
contact with poisonous substances, surgical or medical treatment, dueling, 
fighting, wrestling, war, riot, lifting, overexertion, suicide (sane or insane), 
sunstroke, freezing, riding or driving races, voluntary exposure to unnecessary 
danger, or intentional injuries inflicted by any person." 

(5) Subsequently, on the 31st day of December, 1896, Miller was killed and 
murdered in his hotel by negroes striking him upon the head with a railway 
coupling pin, from which injuries he died almost immediately. He was 
killed while secluded in a water-closet, for the purpose of robbing his person 
of the money which he then carried, and which the murderers took from 
him. It is agreed, therefore, by the parties, that he was guilty of no negli- 
gence in being at the place where he was murdered, and that he had no 
knowledge whatever of the Intention on the part of the parries who murdered 
him. It is also agreed that the two murderers have been convicted of the 
crime. 

Conclusions of Law Found by the Court. 

First. The defendant company is bound only by the stipulations of its own 
substituted policy, and not at all by the broader stipulations of the original 
policy of its predecessor. 

Secondly. The injuries through which the death was effected fall within the 
stipulated exceptions contained in the conditions of the policy. It was a 
death resulting from, and wholly caused directly by, intentional injuries 
inflicted by other persons, his murderers; wherefore the defendant company 
Is not liable in this action, and the judgment should be for the defeudant, 
which Is ordered accordingly. 

S. P. L. Hill, J. P. Rhodes, and J. J. Hays, for plaintiffs. 
Watkins & Latimore, for defendant. 

HAMMOND, J. (after stating the facts as above). The notion that . 
Miller had contracted for an insurance as broad as the original policy, 
and was not, under the circumstances, bound by the more restricted 
limitations of the substituted policy, is wholly untenable. There is 
nothing whatever in the circular letter found in the evidence offering 
to bind the substituted company to the old policy of the defunct com- 
pany. The first company was a mutual company, the second was a 
stock company; and this, of itself, would suggest the necessity of some 
change of the form of contract, and the necessity for a new policy. 
There was not a guaranty or an assumption of an old contract, nor 
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any offer of such an arrangement, but only one to issue "free insur- 
ance" for the period for which the premium had been paid in the old 
company, with the evident expectation of continuing the business 
upon the receipt of the newly-accrued premiums, and thereby taking 
the policy holder into the new company as one of its policy holders. 
This was the natural and orderly method growing out of the business 
scheme. But, no matter how that might be, Miller's own acceptance 
on the postal card in its very words authorized the United States 
Casualty Company to issue to him an accident insurance policy based 
upon his application to the old company, and not upon the terms and 
stipulations of the old policy; and then he says, "I agree that upon 
the issue of such new policy my present policies in the United States 
Accident Association shall thereafter be void and of no effect." This 
shows conclusively that he contemplated the issuance of a new policy, 
and the well-known principle of law is that when he accepted the 
policy he accepted all its stipulations as they were contained therein, 
including the conditions which were made a part of it. 

Much stress has been laid upon what I will call the "fine print" 
argument, so often resorted to in cases like this. There are occa- 
sions, undoubtedly, when there is force in this argument, and the 
courts have sometimes sustained it when the circumstances were such 
that special notice of the particular condition would be required to 
charge the policy holder with a knowledge of the fact of its existence. 
A pertinent illustration is found in the case cited by counsel of Bassell 
v. Insurance Co., 2 Hughes, 531, Fed. Cas. No. 1,094. There, in the 
negotiations with the agent of the insurance company, the policy 
holder had told him that he used kerosene oil for the lighting of his 
store, but did not keep it in stock. Afterwards a policy was sent to 
him, in which there was a condition printed that kerosene oil should 
not be used for lighting the premises, except by special permission; 
and it was held that under the circumstances the policy holder was 
not bound by the condition without having his attention specially 
called to it, for the obvious reason that he had negotiated for a con- 
tract which permitted him to use the kerosene oil, as he might reason- 
ably suppose; and the appearance of the condition in fine print on 
the back of the policy with innumerable other conditions was held 
not to charge him with notice, or bind him to a change of the contract 
which he had made. Other cases might be cited to the same effect, 
but they do not at all proceed upon the theory of eliminating the con- 
ditions that are printed in fine print, but depend upon the particular 
circumstances of the making of the contract which show that the 
policy holder had never agreed to it It is unnecessary to consider 
these cases more particularly, for the reason that the present case is 
destitute of a single circumstance to invoke that principle. It is well 
enough to remark, in the first place, that there is no fine print on this 
policy. The condition involved is conspicuously printed in type as 
large as that on the face of the policy, and in such manner as to at- 
tract the attention of any one who should give the subject the least 
attention. The argument by the plaintiff assumes that Miller, being 
aware of the fact that he had a broad policy covering his life if he 
should be murdered, naturally supposed that the new policy was as 
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broad as the old, and that he was misled into accepting the limita- 
tions of the new policy for want of his attention being called to the 
distinctions between the two; but there is not the least circumstance 
in this case to justify the assumption that Miller ever knew op rec- 
ognized any such difference. Even now and here, on the authority of 
the cases cited pro and con, counsel differ ag to whether or not the 
old policy, properly construed, would cover a life lost by murder. It 
may be conceded that the better opinion is that it does, yet it is not at 
all probable that Miller's attention was called to the conflict about 
the construction of his original policy, and there is no proof that be- 
tween him and any agent of the company there was ever any reference 
made to that subject Doubtless he took the policy as it was given 
to him, without any consideration of that particular point. When 
the new policy came into existence, the circumstances were such 
that naturally he would be likely to accept anything that was offered 
to him. His old company had collapsed, and his old insurance was 
worthless. The new was offered to him gratuitously. He was pay- 
ing nothing for it, and it is well denominated "free insurance"; and 
it is altogether probable that he was following the homely adage not 
to look a gift horse in the mouth. So there is no circumstance proved 
here like that in the case just cited from the federal court of Vir- 
ginia to invoke in behalf of the policy holder the idea that he was 
misled, and not advised of the conditions of his policy; nothing 
whatever to overcome the firmly established doctrine that ordinarily 
and without special circumstance the policy holder, by accepting 
the policy, takes it as it is written or printed, with all its terms and 
conditions alike binding upon him; and this is particularly so when 
he agrees, as he did in this case, on the face of the policy itself, that 
the insurance should be "subject to all conditions indorsed hereon." 
He must be conclusively presumed to have read his policy unless the 
circumstances take the case out of that rule. Insurance Co. v. 
Fletcher, 117 U. S. 519, 529, 6 Sup. Ct. 837. 

The great and substantial struggle between the parties in this case 
depends upon the proper construction of the language of the condition 
containing the exception relied upon to eliminate any liability in a 
case where the policy holder was murdered. Deeming it possible that 
the rights of the parties might depend upon the construction of the 
phraseology of the old policy insuring in its broad terms against 
"bodily injuries effected through external, violent, and accidental 
means," without any limitation applicable to the case of one mur- 
dered, or that it was possible that the exception in the new policy 
might be disregarded upon the "fine print" theory, there was a very 
learned and able argument between counsel upon the authorities on 
the question whether or not the words of the old policy within them- 
selves would cover a case of murder; whether death by murder, in the 
sense of the law, is a death by "accidental means," which are the 
words of both policies; but we are relieved from a consideration of 
this argument, or of the cases on either side, by the holding that the 
rights of the parties do not depend upon the old policy, and that the 
disputed condition of the new policy was accepted by Miller, and bind- 
ing on him. It then becomes a question of the proper construction 
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of the language of the given condition or exception, as quoted in the 
special finding of facts. 

Again, an ingenious argument has been made to the effect that, 
notwithstanding the condition, the case of murder is not taken from 
the broad language of the insurance clause of the policy, and, con- 
ceding that death by murder is an accidental means by which the life 
was destroyed, that there is then no exception in the condition against 
it. The argument for the plaintiff proceeds upon the theory that the 
disputed words, "or intentional injuries inflicted by any person," 
can properly be held to apply only to "injuries that do not include 
death," to use the language of learned counsel for the plaintiff. In- 
jury, commonly so called, counsel contends, includes any and all hurt 
and harm short of death, and this policy so confines the meaning of 
the word that only bodily injuries short of death, sustained through 
external, violent, or accidental means, are comprehended within the 
disputed phrase above quoted. * It divides, or rather subdivides, in- 
juries short of death into three classes or divisions, for each of which 
different indemnities are to be paid: (a) Losses of time, not includ- 
ing loss of one or both hands, feet, or eyes, for each of which a dif- 
ferent indemnity is paid; (b) severance or dismemberment, — the loss 
of one or both hands, feet, or eyes, for each of which a different in- 
demnity is paid; this class of injuries being called "severance or 
dismemberment"; (c) total disability for two years arising,from some 
injury other than the loss of one or both hands, feet, or eyes, for 
which a different indemnity is paid. This classification of the argu- 
ment is taken from the terms of the policy, and is substantially cor- 
rect; and now the argument proceeds to urge that the language or 
phraseology of the conditions containing the exceptions must be con- 
strued in reference to that classification. Then we come to (d) death 
resulting from external, violent, and accidental means; this being 
an entirely independent class of "losses," not at all related to the 
others, for which also a different indemnity is paid, namely, a life 
insurance of ten thousand dollars, — the final contention of the argu- 
ment being that this death loss is not included in the exception of 
"intentional injuries inflicted by any person," the phrase used in the 
exception. In other words, the argument is that the exception of 
"intentional injuries inflicted by any person" must be, by proper con- 
struction of the sentence, confined to those injuries which would oth- 
erwise be covered by the policy falling short of death. . 

The argument here is very ingenious and quite persuasive, but I 
think it is illusory and unsound, and is broken down by the plain, 
everyday, grammatical arrangement of the sentence. It does not 
depend upon adjudicated precedents, for no case has been cited on 
either side deciding the point The full authority of the cases cited 
on either side may be conceded, and yet they do not throw even a 
useful sidelight upon this question, and I shall therefore .confine 
consideration of the subject to the construction of the sentence itself, 
conceding to the fullest extent the claim that all doubt must be re- 
solved against the company. Undoubtedly, this question would nev- 
er have been made if the architect of the sentence had anticipated 
the point we have under consideration, and had proceeded to recon- 
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struct the sentence to make its meaning more clear in respect of that 
point. Like most of the sentences in policies of insurance establish- 
ing the conditions and exceptions, this sentence is overloaded with 
ah immense cargo of details. With a commendable desire for con- 
densation, the sentence is made to bear schedules of enumeration 
which very much obscure its meaning, undeniably, and which give 
occasion for the breeding of lawsuits by just such contentions as we 
have here. But a little close thought and careful analysis brings out 
the meaning with sufficient distinctness to satisfy the judicial judg- 
ment as to the meaning of the parties in making the contract. It 
should not be overlooked in construing a contract like this, and a 
condition like this, and a sentence like this, that the exception was 
adopted to provide against the very conflict of authority which has 
been developed by the investigations of counsel in this case. It be- 
ing doubtful, under the authorities or adjudications of the courts, 
whether a death by murder was a death by accidental means, if the 
parties should set to work to agree upon the question whether it 
should be so considered, they might use much more specific language 
to express their intention than we find in this policy, and, possibly, 
under such a writing of the policy, this question would not have 
arisen; but when the insurance company, being also aware of the 
wider scope of the question, were desirous of constructing a policy 
which should provide against any liability for any injuries, whether 
resulting in death or not, that might come from the intentional as- 
saults of third parties upon the person of the policy holder, they might 
reasonably be expected to construct a sentence very much like that 
we have here, although it might even then have been more clearly 
expressed than in the sentence we have under consideration, which 
unites with this subject, in the same complex sentence, many others 
rather widely separated in their analogies. The argument for the 
plaintiff uses in the simple process of grammatical analysis a very 
rigid and relentless sort of foot rule, or measuring tape, which has 
nothing on it except the classifications or subdivisions of injuries 
made for another purpose in the body of the policy, entirely ignor- 
ing the methodical classifications or subdivisions of injuries and lia- 
bilities which are contained in the sentence itself, for the different 
purpose of enumerating exceptions. The body of the policy sched- 
ules or enumerates injuries for which the liability exists. Naturally 
these would be strictly specific in their description, and the word 
"injury" might be confined as the plaintiff suggests. The body of the 
condition or exception schedules or enumerates the injuries for which, 
no liability is to exist, and, while the essential connection between 
the two cannot be denied, they are not essentially wholly interde- 
pendent upon each other in the manner insisted upon by plaintiff's 
counsel Naturally these schedules would be broadly generic in their 
description, and the word "injury" might have an enlarged meaning 
in this place. 

Let us analyze the sentence in a simple way, as follows: (1) The 
insurance under this contract shall not cover (a) disappearances, or 
(b) injuries, whether fatal or disabling, of which there is no visible 
mark, eta (2) Nor cover (a) injuries, (b) dismemberment, (c) dis- 
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ability, or (d) death sustained (a) while the insured is bereft of rea- 
son, sight, etc., (b) or while mining, blasting, wrecking, (c) or em- 
ployed in the manufacture, sale, transportation, or handling of any 
explosive compound, (d) or while, or itk consequence of, violating the 
law,*(e) or while under the influence of intoxicating drinks or nar- 
cotics, or in consequence thereof, (f) or while in any wild or uncivil- 
ized countries, (g) or while riding or traveling in any vehicle or con- 
veyance not provided for transportation of passengers; or result- 
ing from or caused, directly or indirectly, wholly or in part, or while 
so affected, by (a) vertigo, (b) somnambulism, (c) bodily infirmities, (d) 
deformities, or (e) disease of any kind, (f) gas or (g) poison in any 
form or manner, (h) contact with poisonous substances, (i) surgical 
or medical treatment, (j) dueling, (k) fighting, (1) wrestling, (m) war, 
(n) riot, (o) lifting, (p) overexertion, (q) suicide (sane or insane), (r) 
sunstroke, (s) freezing, (t) riding or driving races, (u) voluntary ex- 
posure to unnecessary danger, or (v) intentional injuries inflicted by 
any person. Now, by the mere cancellation of the outlying terms of 
the sentence, we have the exception stated thus: "The insurance 
under this contract shall not cover * * * death * * * re- 
sulting from * * # intentional injuries inflicted by any person." 
And then we have almost precisely the case of Insurance Co. v. 
McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, where it was held that 
under such an exception the policy did not cover a case of murder. 
It is true that in that policy the exception in its application to a 
case of death was somewhat more clearly manifested by a structural 
plan of the sentence, bringing the word "death" more closely in 
association with the words "intentional injuries inflicted by the in- 
sured or any other person." But I think the intention of the par- 
ties to exclude a case of death so inflicted is just as clear under this 
policy as it was under that. Judgment for the defendant So or- 
dered. 



WOOD v. LOUISVILLE & N. R. CO. 
(Circuit Court, W. D. Tennessee, E. D. June 2, 1898.) 

No. 8,130. 

1. Neoltoencb— Cattle Chutes. 

A railroad company Is negligent In constructing a cattle chute so dose 
to the track that a brakeman, on the ladder of a passing car, may be 
Btruck by It. 
8. Master and Servant— Contributory Negligence. 

A brakeman who is struck by a cattle chute, while climbing the ladder 
of a passing car, is not negligent, although he did not see the chute until 
he was struck. 

a Personal Injury— Excessive Damages. 

A verdict for $8,000 damages for the loss by a railroad brakeman of one 
foot and four toes on the other is excessive. 

This was an action by Horace J. Wood against the Louisville ft 
Nashville Railroad Company to recover damages for personal in-^ 
juries. There was a verdict for plaintiff for $ 8,000, and defendant* 
moves tor a new trial. 
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The plaintiff was a switchman on the Louisville & Nashville Railroad, and 
had been so engaged for about three months on a gravel train. Being trans- 
ferred to the position of middle brakeman on a freight train, which was 
switching cars on the railroad side tracks, and while in the discharge of his 
duty, climbing one of the ladders to the top of the car, he was raked off by 
a cattle chute, which was so near to the track that there was not room for 
bis body to pass without being struck In the manner in which it was. The 
injury crushed the toes of his left foot in such a way that he lost all 
the toes by amputation, except the great toe, of that foot, and his right 
foot was crushed entirely off, just above the ankle, so that he is permanently 
crippled in both legs. There is a dispute in the testimony as to whether the 
close proximity of the cattle chute to the rails of the track was the result 
of the original construction, or whether it had become from long disuse so 
dilapidated that it had got out of plumb, and for that reason was too close 
to the track. There was also some dispute in the testimony as to the exact 
distance between the mouth of the chute and the track, and, as the structure 
has since the accident been torn down, It is impossible to determine with ac- 
curacy just the number of feet and inches, the testimony of the witnesses 
ranging from an estimate of eighteen inches to four feet Defendant's wit- 
nesses swore that this chute was constructed like all other cattle chutes 
on the line. Whatever the accurate distance from the track was, the fact 
Is that the plaintiff, while climbing the ladder, was knocked off. The 
structure had been there for a number of years, and had been for some 
time out of use, but was left standing as described by the witnesses. The 
plaintiff swears that he did not know the chute was there, had not 
observed It whlie at work, and that be did not on the occasion of his Injury 
observe It at all. The jury found a verdict in favor of the plaintiff for 
$8,000. 

J. W. E. Moore, for plaintiff. 
A. D. Bright, for defendant 

HAMMOND, J. (after stating the facts as above). The verdict of 
the jury is conclusive as to the negligence of the defendant company 
in the construction of this cattle chute. It is not a question of a few 
inches more or less of proximity to the track, nor is it a question of 
the different sizes of the men called upon to operate in or near it, as 
to whether they could comfortably pass between the mouth of the 
chute and side of the car while the car was being loaded 1 or unloaded 
from the cattle pens, as described by the witnesses. Neither is it a 
question of avoidance, in climbing the ladder, of the too great protru- 
sion of the body by the skillful or unskillful use of the ladder. It 
seems to me quite unreasonable to demand that a brakeman, intently 
engaged in moving over a running freight train, and climbing the 
ladders put there for that purpose, shall make a nice calculation 
of inches as to the protrusion of his body, so as not to strike an ob- 
struction to which his attention is not specifically called, and which 
is of such a nature that he would not be required to be on the lookout 
for it unless particularly informed about the danger. The case of a 
bridge across the road or an overhanging roof presents a different 
question. Either is a structure the danger of which is always ap- 
parent, and against which the brakeman must be constantly on his 
guard; but these cattle chutes along the road may be located at any 
place, and the primary duty of every railroad company in their con- 
struction is to see that they are not so close to the track as by any 
possibility to result in such an injury as this. It is only a matter 
of the length of the bridge that must connect the cattle chute with 
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the floor of the car which is being loaded or unloaded. Of course, 
the cattle can be more readily controlled in passing in or out of the 
car to or from the chute the shorter this distance is, but by giving 
a few inches of extra space the structure can be so far removed from 
the track as to provide against raking a brakeman off who is on the 
ladders, and against the possible inequalities arising out of any nar- 
rower or wider care that may be moving on the track. 

Therefore I think there is no doubt, from the proof in this case, 
that the jury was right in concluding that this structure was too 
close to the railroad track, and the cases cited by counsel of passing 
bridges, station houses, railroad frogs, and structures like that are 
not applicable to the facts of this case, for the reason that there is 
nothing in the nature and character of the structure itself to make 
it dangerous, if it is kept far enough back from the track. The truth 
is that such a structure might be used for years and years in too close 
proximity to the track without attracting attention, because the un- 
happy combination of a brakeman on a ladder at the precise mo- 
ment of passing the cattle chute would occur very rarely, if ever. 
Unhappily, it did occur in this case. In overhanging bridges or 
roofs, the danger is obvious, and threatens every time the trains move 
under them. Of course, if the cattle chute be allowed to fall into 
dilapidation, or be out of repair, and become loose in its joints, there 
would be danger of the few number of inches that might have been 
allowed in the original construction becoming closed by the falling 
away of the timber from the close-fitting framework, and that is 
possibly what occurred in this case. 

As to the contributory negligence of the defendant, I think, also, 
that the verdict of the jury was right. It cannot be required of a 
brakeman that he shall go about upon the line of a railroad upon 
which he is operating, and lay a foot rule to all the structures of 
this kind, and see whether or not they be so close as to make it neces- 
sary that he should be watchful when he is climbing the ladders, or 
to avoid taking the ladder until the chute shall have been passed. 
The fact that no accident of this kind had happened before upon 
the railroad, and that trains were constantly passing this chute with- 
out the development of this danger, brings it directly within the 
class of what we may call "concealed dangers." This danger, was 
lurking for years without its being known. The constituent ele- 
ment of it was a matter of mere inches, and that, in the very nature 
of things, could not be detected by ordinary observation. It is an 
idle struggle to escape the liability for this negligence to impute con- 
tributory negligence to the plaintiff under the circumstances of this 
case. Even if he had been aware of the fact that the cattle chute 
was there, it does not follow that he was aware of the fact that it 
was a few inches more or less too close to the track; and he had a 
right to rely upon and believe that the railroad company would not 
put it too close to the track, or would not permit the customers whom 
they allowed to build it to put it too close to the track, to injure their 
tjnployls. It is a danger that does not probably show itself until 
an accident like this brings it into prominence, either to the railroad 
owner who operates the road or to the man who originally construct- 
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ed it They were thinking of establishing a clearance for the cars, 
and not for a man climbing the ladders at the moment of passing the 
chute. That danger was probably not thought of by anybody; not 
by the constructors any more than by the plaintiff. It is a danger 
that might arise, and possibly did arise, in this case, because the car 
on which he was mounted was wider than ordinary cars; or perhaps 
the ladder might have been constructed so as to have been further 
away from the side of the car than in the ordinary construction of 
ladders. Many differences of this kind might appear to make a 
danger in this particular conjunction of a brakeman on a ladder and 
a cattle chute too near the track that would not be observable to any 
ordinary intelligence or observation. 

The case was fairly left to the jury, and they have decided these 
questions of negligence and contributory negligence against the 
defendant, and I think properly so. . I can. see no error in the action 
of either the court or the jury entitling the party to a new trial upon 
that ground. 

But the difficulty that I have had with this verdict has been that 
I have thought all along that it was excessive. In the opinions that 
I have heretofore written upon this subject, which it is not' necessary 
to cite here, it will be found that I have always had the greatest re- 
luctance, in exercising the right or power of the court over a verdict, 
to set it aside because the amount was too large, and I have never 
exercised the power where, the sum was at all reasonable. It is the 
province of the jury to determine the amount that will compensate 
for the injury, and it is a denial of the right of trial by jury to inter- 
fere with the exercise of this duty by them. Yet it is also one of 
the rights of trial by jury that the trial judge shall see that the jury 
does no injustice by being carried away through passion, prejudice, 
or undue sympathy, and I think in this case they have been misled 
by their' sympathies for this plaintiff into giving a larger verdict 
than the facts demand. Sentimentally considered, the loss of life 
or the loss of a limb is irremedial by any sum of money, but this is 
not the rule of compensation in such cases. It is not the fair rule 
of judgment. 

I know it is ndt evidence to go before a jury to prove sums that are 
ordinarily allowed by accident and life insurance companies for loss 
of life or limb, and there was no such proof as that before this jury, 
and no proof before the trial judge upon the subject; but, in re- 
flecting upon the question of what is fair compensation for the loss 
of one's limbs or life, it occurs to me that the common experience 
of men undertaking to provide for indemnity against accidents re- 
sulting in the loss of life or limb may be fairly considered. If the 
plaintiff had lost his life, I think it is apparent, from his earning 
capacity and the amount required by him to live, that, in the common 
experience of switchmen, he would not have been able to earn suffi- 
cient money, after paying his living expenses, to provide for him- 
self a policy of insurance for $ 8,000, upon which he would be able to 
pay the premiums. He would, from necessity, have had to take a 
less indemnity and a policy for a smaller amount. He would not 
be able, fairly and reasonably, to insure his life from his earnings 
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for the sum of (8,000, nor would he be able to provide the necessary 
money to insure himself against loss of limb for that amount of 
money; and perhaps no accident insurance company would have 
been willing, for any sum of money he would be able reasonably to 
pay, to have agreed to pay him $8,000 for the loss of his limb and 
toes, as that loss appears in this evidence. I mention this only as an 
argument which has force in my mind, at least, in determining the 
question, how much money would fairly compensate him for the loss 
he has sustained? 

Taking the young man just as we find him in the proof, I think 
the verdict is more than he could have otherwise provided as an 
indemnity against this loss, and I think it is very largely more. Re- 
luctant as I am to interfere with the verdict of a jury upon such a 
matter, I have concluded to grant this motion for a new trial upon 
the ground of an excessive verdict, unless the plaintiff shall, within 
30 days from this date, enter a remittitur of one-half the amount of 
the verdict. If this is done, there may be a judgment for that 
.amount and the interest since the rendition of the verdict Ordered 
accordingly. 



BADGER SILVER MIN. CO. v. DRAKE. 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1808.) 

No. 633. 

1. Vendor and Pubchaser— Construction of Land Contract. 

A contract under seal, by which one party agrees to sell and another 
agrees to buy certain lands and other property, which provides for delivery 
of the property and payment therefor, and the deposit of deeds In escrow 
for delivery upon completion of the payments, is a contract of sale, and 
not a contract for sale. 

Z. Principal and Agent— Undisclosed Principal. . 

Plaintiff's assignor, by contract under seal, sold land to an agent, who 
contracted in his own name without disclosing his principal. Held that, 
on default of payments, the plaintiff had no right of action against the 
principal afterwards discovered. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This action was brought by the plaintiff in error against A. M. 
Drake and Levy Mayer in the circuit court of Suwannee county, Fla., 
and removed to the federal court, no service being had upon Mayer. 

The action was brought upon the following contract: 
This agreement, made at Milwaukee, In the state of Wisconsin, this 13th 
day of January, 1891, by and between the Badger Silver Mining Company, 
of Gillies, Ontario, a corporation, organized under the laws of Wisconsin, 
party of the first part, and Herbert N. Nichols, of Denver, Col., party of the 
second part, wltnesseth: 

First. Said first party hereby agrees to sell, transfer, assign, convey, and 
deliver unto said second party all the property, of every kind, character, and 
description, of said first party, real, personal, and mixed, wheresoever sit- 
uate, whether enumerated herein or not. Said property embraces, among 
other things, the following; That part of mining location known as 200 T, 
commencing at the northeast corner of said 200 T; thence, running south, 
along the east line of said 200 T, 12 chains 98 links, more or less, to a point; 
thence west 80 chains 8 links, more or leas, to the west boundary of said 
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200 T; thence north twelve chains 98 links, more or less, to the northwest 
corner of said 200 T; thence east, along the north line of said 200 T, 80 
chains 13 links, more or less, to the point of beginning,— containing one hun- 
dred and four acres, more or less, comprising all the land in said 200 T 
deeded to the said first party by John M. Stowell. Also the mining location 
known as 201 T and 96 T, the said 201 T and 96 T, together with the said 
land in said 200 T, embracing 360 acres, more or less, all of said location 
being in the township of Gillies, district of Thunder Bay, province of Ontario, 
Canada. Also all mills, buildings, improvements, fixtures, machinery* tools, 
Implements, and supplies in, upon, or about said mining locations, or used in 
connection with the working and operation of the same. Also all ores of 
every description, wherever the same may be. Also all books, maps, plans, 
papers, and documents, now in use or heretofore used in connection with 
the working of said mining location or the business connected therewith or 
otherwise. Said first party hereby covenants and agrees that it has a good, 
dear, free, absolute, and uninterrupted right to sell, transfer, assign, convey, 
and deliver all of the foregoing property, and every part thereof; that it 
has an absolute and Indefeasible title In fee simple to all of said real estate, 
and that It Is the absolute owner of all said personal property; that all of 
said property, real, personal, and mixed, and wheresoever situate, Is free and 
clear from all mortgages, charges, incumbrances, liens, claims, taxes, and as- 
sessments whatsoever, except as hereinafter stated; and that it will forever 
warrant and defend the title to said property, and every part thereof, against 
any and all person or persons, corporation and corporations, whatsoever. 
Absolute and uninterrupted possession of all the said properly In manner and 
form as aforesaid shall be delivered to said second party on or before Feb- 
ruary 10th, 1891, and none of said property of any kind shall be removed or 
disposed of in any way by said first party, its agents or employes, on and after 
the date hereof. It is the Intent of this agreement that though absolute pos- 
session may not be delivered until on or before February 10th, 1891, the same 
shall take effect on, and relate back to, the date hereof. It is understood that 
the said first party, for purposes of convenience, has held and holds the title 
to said mining location 96 T, otherwise known as the "Porcupine Mine," In 
the name of John M. Stowell, as trustee, the president of said first party, 
and. that the mining location last aforesaid is subject to an incumbrance of 
about $13,000.00. It is covenanted and agreed by said first party that, con- 
temporaneously with the making of the payment of the sum of $24,000.00 
hereinafter referred to, the said amount or so much thereof as is necessary 
shall be Immediately applied towards the complete release and payment of 
said Incumbrance, and that contemporaneously therewith the said Stowell 
shall execute and deliver to the escrow hereinafter mentioned a good and 
sufficient warranty deed running to the said second party or his assigns, and 
containing covenants of warranty on the part of said Stowell against any and 
all acts and omissions on his part, and containing also full covenants of 
warranty on the part of the said first party. The deed last aforesaid shall at 
once be Joined in by the wife of the said Stowell, releasing all her dower. and 
homestead rights, if any, therein. The said deed, immediately upon its exe- 
cution, shall be delivered In escrow to the American Trust & Savings Bank, 
of Chicago, 111., by said bank to be held until all of the payments hereinafter 
referred to have been made in manner as hereinafter set forth, on the making 
of which the said deed shall be delivered by said bank to said second party 
or his assigns. Contemporaneously with the execution and delivery of this 
contract, the said first party shall execute and deliver to said escrow full and 
complete and absolute instruments of transfer and conveyance, containing 
full covenants of warranty, and conveying to said second party or his assigns 
all of the property hereinbefore specified. Said instruments of transfer and 
conveyance shall be held by said escrow until all the payments hereinafter 
referred to have been made In manner as hereinafter set forth, and, im- 
mediately upon the making of the same, shall be delivered to said second 
party or his assigns. 

Second. Said second party hereby agrees to and does purchase all of the fore- 
going property, and agrees to and shall pay therefor the sum of two hundred 
and fifty thousand dollars ($250,000) In manner following: $1,000 in cash upon 
88F.-4 
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the date of the execution of this agreement, the receipt of which by said first 
party Is hereby acknowledged; $24,000.00 In cash on or before February 10th, 
1891; $25,000 In cash on or before May 1st, 1891, with interest thereon from 
the date hereof at the rate of 6 per cent per annum; $25,000 shall be paid 
into said bank as escrow on or before Sept. 1st, 1S91, with interest thereon 
from the date hereof at the rate of 6 per cent, per annum; $50,000 shall be 
paid into said bank as escrow on or before December 1st, 1801, with interest 
thereon from the date hereof at the rate of 6 per cent per annum; $50,000 
shall be paid Into said bank as escrow on or before March 1st 1892, with 
interest thereon from the date hereof at the rate of 6 per cent per annum; 
$75,000 shall be paid into said bank as escrow on or before July 1st, 1892, with 
interest thereon from the date hereof at the rate of 6 per cent, per annum. 
If the titles to the said property or any part thereof shall upon examination 
by the solicitors of said party of the second part be found to be other than 
as hereinbefore covenanted, then, upon notice of said fact to said escrow, the 
said moneys so to be deposited with the said escrow as aforesaid shall not 
be paid over to said first party until the defects In said title, if any, shall 
have been satisfactorily cured, or the value of said defects adjusted and paid 
or abated to said second party or his assigns; and thereafter, or in the event 
of the titles to said property being as herein covenanted, the said payments 
shall, after they have been made to said bank as escrow as aforesaid, and 
provided said first party shall not be in default in any way in the premises, 
be paid to the said first party by said bank, and contemporaneously therewith 
the said deeds so as aforesaid to be held in escrow by said bank shall' be de- 
livered to said second party or his assigns. If the said titles shall be found 
satisfactory by said solicitors, as herein provided, before the time for the 
making of said last payment to said escrow, then and in that event the said 
escrow shall turn over such payments' theretofore made or thereafter to be 
made to it under this contract to said first party, provided said first party 
shall not be then in any way in default in the premises. It is further cov- 
enanted and agreed that if it becomes necessary to take any proceedings to 
cure any defects, if any, in any of the titles to the property aforesaid, that 
such proceedings shall be taken at the sole expense of said first party, and 
said second party, his heirs, legal representatives, and assigns, shall, if 
necessary, Join in or allow such proceedings, and do whatever is necessary 
to effect the same, provided said second party is satisfactorily secured and in- 
demnified in the premises. 

Third. It Is covenanted and agreed that until the full payment Is made of 
all said deferred payments, sixty per cent of the net receipts for ores hereafter 
mined and sold before the making of said final payments as aforesaid shall 
be applied towards the said deferred payments. The said ores, prior to the 
• making of said final payment as aforesaid, shall be shipped to Balbach & 
Sons, Newark, New Jersey, or any other responsible and reliable smelter to 
be selected by said first party, provided said Balbach & Sons or said other 
smelter shall do the smeltering as cheap as any other equally responsible or 
reliable smelter. Said first party is hereby given the right, at its own sole 
cost and expense, to place a man at said mining locations until all of said de- 
ferred payments have been made as hereinbefore specified; and such man 
shall have the right to ascertain the amount of all said net receipts as afore- 
said, but he shall have no right of any kind in any way to Interfere with the 
working of said mining locations, or the conduct, control, or management of 
the business therewith connected. 

Fourth. If said second party shall make default In any of the payments 
specified In paragraph second of this contract, and shall continue in default 
for thirty days, then and in that event said first party, if said first party shall 
not then be in default in the premises, shall have the right to forfeit all 
payments heretofore made in the premises, and to become reinvested with 
the title to all of said property, with the same effect as though this instru- 
ment had not been made; but the second party shall not be entitled to with- 
hold payment of the first $50,000 of said purchase price on account of any 
defect of title to said mining locations known as 200 T and 201 T. 

Fifth. Said first party further covenants and agrees that it will properly 
execute and deliver, and cause to be properly executed and delivered, prompt- 
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ly» upon demand, any and all Instruments of transfer and conveyance which 
may from time to time be required by said second party in the premises, for 
the purpose of fully and completely carrying out both the spirit and letter of 
this instrument; said instrument of transfer and conveyance to contain full 
and complete covenants of warranty. 

It Is the intention of this agreement that the payments made to the bank 
in escrow shall be withheld by the bank until the title to said premises is in 
such condition that the deeds herein specified will confer upon the party of 
the second part such title as is herein covenanted, and that after said title 
is perfected as aforesaid, and so found by the solicitors of the party of the 
second part, that then the payments made to the bank shall be paid over 
forthwith to the party of the first part, but that the deed shall remain in 
escrow until the completion of all the payments. This insrument in all its 
parts shall be binding upon the said first party and all of its stockholders, 
its successors and assigns, and shall run to and in favor of the said second 
party, his heirs, legal representatives, and assigns, forever. 

In witness whereof, the said first party has caused these presents to be 
signed by its president, and attested by its secretary under its corporate seal, 
and the said second party has attached hereto his hand and seal, all done 
the day, date, and place first above written. 

The Badger Silver Mining Company of Gillies, Ontario, 

[Corporate Seal.]. By John M. Stowell, President 

Attest: Walter Bead, Secretary. 

Herbert N. Nichols. [Seal.] 

Signed, sealed, and delivered in presence of: 
Ellas H. Bottom. 

State of Wisconsin, Milwaukee County— ss.: Be It remembered that on this 
7th day of Peby., 1891, personally appeared before me John M. Stowell, presi- 
dent, and Walter Head, secretary, of the Badger Silver Mining Company of 
Gillies, Ontario, to me personally well known to be such officers, and to me 
well known to be the persons described in and who executed the foregoing 
contract, and severally and duly acknowledged the execution of the foregoing 
contract as president and secretary, respectively, as their free act and deed 
of said corporation; and the said John M. Stowell and Walter Read severally 
affirmed before me that they executed the foregoing contract for and on be- 
half of the said corporation by virtue of and pursuant to the unanimous vote 
of the directors of said corporation lawfully taken. 

Witness my hand and official seal. Chas. L. Goss, 

. [Notarial Seal.] Notary Public Milwaukee County, Wisconsin. 

Milwaukee, Wisconsin, Jan. 30, '91. 
For good and valuable considerations to us and each of us, who are stock- 
holders of the Badger Silver Mining Co., the party of the first part In the 
foregoing contract, this day in hand paid, the receipt of which is hereby 
acknowledged, we, the undersigned, do hereby fully consent to ratify, approve, 
and confirm the action of the Badger Silver Mining Co. as evidenced by the 
foregoing Instrument and all of its parts, and hereby covenant to and with 
Herbert N. Nichols, the party of the second, part to said contract, his heirs, 
legal representatives, and assigns, forever, that we and each of us hereby do 
and will and shall guaranty the full, complete, and prompt performance by 
the said Badger Silver Mining Co. of all and every part of the said contract 
by the said Badger Silver Mining Co. to be performed. The individual lia- 
bility of each of us under this contract is however expressly limited to such 
proportion of the purchase price specified in the foregoing instrument as pur 
respective holdings of the stock of said Badger Silver Mining Co. bear to the 
total capital stock thereof. 
Vame of Stockholders. No. of Share*. 

Jno. M. Stowell 6,362% 

Geo. W. Robinson 11,923 

C. A. Reed 7,591 

Walter Read 8,148% 

Chas. B. Sammons 5,312% 

QL Preusaer 1,250 
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The declaration alleges that Nichols was, at the time of the nego- 
tiation and making of the contract, a duly-authorized agent of the 
defendants, A. M. Drake and Levy Mayer, and of 0, E. Dickerman 
and A. H. Wilder, for the purpose of making the contract, and that 
said Nichols entered into and executed the contract as the agent 
for and on behalf of the said Drake, Mayer, Dickerman, and Wilder; 
that Dickerman and Wilder have died since the execution and de- 
livery of the contract, and were never residents of the state of 
Florida, and that the plaintiff company has not been able to ascer- 
tain who had been appointed as administrator of the estate of either 
of said decedents; that, in pursuance of the said contract, defend- 
ants and their associates paid to the said first party $25,000, the 
first two payments under the contract, on or about the 10th of Feb- 
ruary, 1891; and that on or about the last-named date the defend- 
ants and the said Dickerman and Wilder received, and the said first 
party delivered, possession of all the property mentioned in said con- 
tract as purchased by the said Nichols, and have ever since retained 
the same. The declaration also alleges the delivery by the first 
party to the bank named in the contract of sufficient deeds of the 
lands described in the contract, and the making of a good title to 
Nichols to said lands, and that all things precedent to be done by 
the plaintiff had been done, but that the defendants had not carried 
out the contract or paid any further portion of the purchase money 
beyond f 25,000. The transfer from the first party to the contract 
to the plaintiff herein of the contract and all its rights thereunder 
is alleged, and the declaration seeks to recover from Drake and Mayer 
the purchase price of the property sold and delivered. In the second 
count it alleges the damages sustained by the plaintiff to have been 
the loss of profits arising from the defendants' failure to carry out 
the contract. The third count alleges that the defendants and their 
associates have been in possession of the property ever since the time 
of delivery, and have derived therefrom large sums of money, which 
the plaintiff seeks to recover. 

The declaration was demurred to, on the gropnd that the declara- 
tion and contract showed that Nichols was not the agent of the de- 
fendant Drake, and that no testimony was admissible to establish 
such agency. The demurrer was sustained by the order following: 

"This cause having come on to be heard, by brief, on defendant's demurrer 
to plaintiffs declaration, and having been duly considered, the court considers 
that the decisions cited in 135 U. S. 313, 10 Sup. Ct. 831 [Willard v. Wood}, 
64 N. Y. 358 [Briggs v. Partridge], and 2 N. E. 785 [Haley v. Belting Co. 
(Mass.)], apply to the facts in this case; that the contract sued upon was not 
a contract for sale, but a contract of sale, so far as questions of covenanting 
by both parties are concerned; that third parties not mentioned In the con- 
tract cannot be sued upon covenants to which they are not directly parties in 
the contract Nichols covenants for himself, and discloses no one else. It is 
therefore ordered that the demurrer herein be sustained." 

The plaintiff then filed an amended declaration based, in one count, 
on the theory of an implied contract on the part of the defendants to 
pay for the value of the property, as evidenced by the purchase price, 
specified in the written contract, on the alleged grounds that the 
defendants and their associates received and retained the property* ' 
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In another count the theory is that the defendants are liahle to pay 
for the value of the silver ore taken from the mines while in the 
possession of the defendants and their associates, which ore is alleged 
to have been converted by the defendants to their use. This amended 
declaration was also demurred to, and demurrer sustained. 

W. A. Blount and A. G. Blount, Jr., for plaintiff in error. 
H. Bisbee, for defendant in error. 

Before PARDEE and McOORMIOK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. For the reasons given by the trial judge, and con- 
sidering Willard v. Wood, 135 U. S. 309, 313, 10 Sup..Ct 831, Cragin 
v. Lovell, 109 U. S. 194, 3 Sup. Ct. 132, Briggs v. Partridge, 64 N. Y. 
358, and Haley v. Belting Co., 140 Mass. 73, 2 N. E. 785, the judg- 
ment of the circuit court is affirmed. 



STAPYLTON v. CIE DES PHOSPHATES DE FRANCE. 

(Circuit Court of Appeals, Fifth Circuit March 1, 1888.) 

No. 623. 
Banks and Banking— Receivers. 

Defendant deposited In bank a draft drawn on Its New York corre- 
spondent, having theretofore slightly overdrawn Its account. The draft 
was passed to defendant's credit, and checked against. On suspension 
of the bank, defendant stopped payment of the draft by telegram, where- 
upon plaintiff sued as receiver to recover on the draft Held, that he 
was entitled to recover only the amount due the bank after charging 
back the draft 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

This was a suit brought by G. C. Stapylton, as receiver of the First National 
Bank of Ocala, against the Cie des Phosphates de France, a corporation 
under the laws of France, upon a draft for $3,000, directed to Lazard Freres. 
The draft was duly presented for acceptance, and dishonored, of which the 
defendant had due notice. The defendant pleaded that the bank did not 
own the draft, and pleaded a set-off of $2,665.13, a balance on deposit ac- 
count of the First National Bank of Ocala at the time of the suspension of 
the bank, and also a claim of set-off of $500 by reason of a certain draft 
drawn by the Ocala Bank In favor of the Live Oak Bank upon the National 
Bank of Jacksonville,— a draft which was the property of the defendant, and 
represented money which defendant bad placed with the Ocala Bank to 
purchase said draft The cause was submitted to the Judge without a 
jury, and the plaintiff proved the draft was made and executed by the 
defendant, and placed to the credit of defendant in the Ocala Bank as cash, 
and drawn upon as cash; that the draft was sent to New York for collection; 
that the draft was returned from New York, having been presented for 
payment and payment refused; that payment was refused by Lazard Freres 
because payment was stopped by a telegram by the defendant through its 
manager, P. Levy; that by the course of dealing between the defendant and 
the bank, the bank had been in the habit of receiving such drafts as cash, 
and crediting the same to the defendant as cash, and that this draft was 
entered both on the bank's books and on the book of the defendant, or by 
a receipt given it, as so much cash deposited. The defendant sought to 
show that of this $3,000 there was a credit balance of $2,665.18 on the books 
of the bank at the time of the failure. The plaintiff objected to the Intro- 
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Auction of this evidence on the ground that defendant was not entitled to 
set off the said alleged credit balance, and allowing the said set-off being 
equivalent to permitting the defendant to make itself a preferred creditor 
by its own action in refusing to pay the $3,000 draft; that such proceeding 
was contrary to the acts of congress controlling national banks. 

The statement and findings of the court below are as follows: 
"That the defendant, by its general manager, P. Levy, deposited in the 
First National Bank of Ocala, of which the plaintiff herein is the regularly 
appointed and qualified receiver, on the 16th day of April, 1895, its check 
on Lazard Preres, New York, for $3,000, payable to the order of said bank. 
That the same was credited to the defendant's general deposit account on 
the books of the said bank. That defendant had been accustomed to so 
deposit checks to be drawn against after the officers of the defendant com- 
pany had exhibited to the officers of the bank advices by cable from their 
Paris office authorizing such checks. There was no contract or agreement 
between the parties with regard to the treatment of such checks, but they 
were usually placed to the general account of the defendant, and drawn 
against as funds were required. There had been certain checks drawn by 
the general manager of the defendant company upon the bank, which were 
outstanding at the time of this deposit, to the extent of $777.30, which was 
paid, and charged to the account of the company. That the said check of 
$3,000 was not paid upon presentation to the drawee in New York, and the 
protest fees amounted to $1.31, which were paid by the plaintiff. That allow- 
ing the defendant the $3,000 credit given it for the unpaid check, there was to 
the credit of the defendant company by said bank, at the time of insolvency, 
$2,665.18; but charging back the $3,000 credited for said check there was 
an overdraft of $334.82 due said bank; and the court fails to find sufficient 
evidence of the Indebtedness of the plaintiff to the defendant of the $500 
pleaded as set-off by said defendant to find such set-off. And the court 
finds as a mixed matter of law and fact that the defendant company is in- 
debted to the plaintiff in the amount of $334.82, and interest to the amount of 
$50.70, making a total amount of $385.52, for which judgment should follow, 
together with the costs to be herein taxed and allowed." 

J. C. Cooper, for plaintiff in error. 

Before PARDEE and McOORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. As a jury was waived in the court below, the 
findings of fact by the judge are controlling in this court; and, con- 
sidering those findings, applying the principles declared in Rail- 
way Co. v. Johnston, 133 U. S. 566, 10 Sup. Ct. 390, and Scott v. 
Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, the judgment of the cir- 
cuit court does substantial justice between the parties, and is there- 
fore affirmed. 



UNITED STATES v. STRATTON. 

(Circuit Court of Appeals, Fifth Circuit May 24, 1808.) 

No. 685. 

L Burrs against United States— Sdppiotenct of Findings. 

Under the act of March 3, 1887, providing for the bringing of suits 
against the United States, which requires the court to file an opinion 
setting forth the specific findings of fact, etc., such findings must exhibit 
exactly the services for which compensation is asked; and, In a suit by 
a United States commissioner to recover for fees, a finding that he has 
rendered services as follows: "Charges for per diems for taking ball 
under capias, etc., $160.00,"— is insufficient, because it cannot be inferred 
therefrom what the charges are for. 
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3. Same— Pleading. 

A petition filed under the act of March 3, 1887, must, as required by 
section 5, contain a succinct statement of the facts on which the claim is 
based. And, in a petition by a United States commissioner -to recover for 
fees, general statements of items— such as "Per diems for taking bail," 
•'Charges for per diems in certain cases," "Charges of all fees In case 
▼. Holloway," etc.— are Insufficient. 

In Error to the District Court of the United States for the Middle 
District of Alabama. 

This suit was commenced by the filing of a petition in the district court, 
as follows: 

"Your petitioner, Asa E. Stratton, who Is a resident citizen of Pike county, 
In the state of Alabama, and district aforesaid, respectfully shows to your 
honor: 

"First That petitioner was duly appointed and legally qualified as a 
commissioner of the circuit court of the United States for the Middle dis- 
trict of Alabama, on the Oth day of June, A. D. 1894, and that, continuously 
since the day of his appointment and qualification as such commissioner, 
has rendered and performed services to the government of the United States, 
hereinafter referred to, and specifically set out in a bill of particulars here- 
with filed, marked 'Exhibit A/ and made a part of this petition. Petitioner 
further alleges that said services were rendered and performed at the in- 
stance and request of the United States, and that such service consisted in 
taking complaints and the issuance of warrants, and the examination under 
complaint and warrant of such persons as were brought before him as such 
commissioner by the marshal of said Middle district of Alabama charged 
with the violation of the internal revenue laws and other criminal statutes 
of the United States, and in the holding of persons to ball who had been 
arrested under capias, or other legal process of the courts of the United 
States. 

"Second. Petitioner avers that he is entitled to have and receive from and 
to be paid by the United States the aggregate sum of six hundred and five 
dollars and seventy cents ($605.70). The said amount is made up of the 
following Items, shown by the summary to the account hereinbefore referred 
to, as Exhibit A, and made a part of this petition, to wit: 

Per diems for taking bail only $160 00 

Charge for subpoenas, entering, returning, and filing 7 50 

Charge for more than one warrant when there was more than one 

defendant in a case 38 00 

Charges for filing mittimus sent to clerk * 10 

Charge for writ of attachment for defaulting witness 3 75 

Charge for per diem on a warrant issued in Florida 5 00 

Charge for duplicate order to marshal to pay witness 1 20 

Charge for certified transcript of proceedings 35 10 

Charge for excess of one folio in recognizances 172 90 

Charge for complaint in addition to testimony of informing witness 55 25 
Charge for testimony of informing witnesses in addition to com- 
plaint 17 60 

Entering return and filing warrant in cases tried by some other 

commissioner 10 00 

Charges for filing complaint Issued by some other commissioner. . 1 80 

Charges for per dietas in certain cases 60 00 

Charges for per diems in case United States v. Eddins 5 00 

Charges of all fees in case v. Holloway 13 60 

Charges for excess of one folio on each day in case for docket entry 8 55 

Charges for per diems in case v. Wadsworth 5 00 

Charges for justifying sureties on bonds 50 

Charges for docket entries 95 

Total $605 70 
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"Third. Petitioner avers that he made out, rendered in due form, and at 
the proper time, accounts for the several quarters on the respective fiscal 
years since bis appointment and qualification, as aforesaid; that said ac- 
counts embraced each and all of the items herein sued for; and that the 
same were duly allowed by your honor's court, and thereafter forwarded in 
due course to the proper auditing and accounting officers of the government 
of the United States, as will more fully appear from the record of said court 

"Fourth. Petitioner further avers that each [and] all of the several items 
and charges in said Exhibit A and summary thereto, and which are here 
sued on, were the items and charges in petitioner's said accounts for serv- 
ices rendered as such commissioner, and are the items and charges which 
the said auditing and accounting officers, in the adjustment of petitioner's 
said accounts, erroneously and unlawfully suspended and disallowed. 

"Fifth. Petitioner further avers that the said account, amounting in the 
aggregate to six hundred and five dollars and seventy cents ($605.70), as 
shown in said Exhibit A, and each and all of the items and charges therein, 
are due and owing to your petitioner; that no part of the same has been al- 
lowed or paid to him by the defendant, the United States of America, nor 
has any part thereof been passed upon or rejected by any court authorised 
to pass upon the same; and that petitioner now has the legal right to claim, 
sue for, and receive payment therefor,"— concluding with prayer for judg- 
ment 

The Exhibit A referred to in the petition as a bill of particulars appears 
to be the copy of the commissioner's account for several quarters prior to the 
institution of the suit, upon which memoranda have been made by account- 
ing officers of the government and by petitioner. The following is a sample: 

2. 2. Account from July the 1st to September 30, 180*. 

Judiciary No. 006. 

8. 2. Charge for taking bail only (per diem) after completion of 
case, disallowed. This is not a hearing or deciding on 
criminal charge, within the meaning of the statute. This 
Is simply a clerical, and not a judicial, act $20 00 

4L 8. Charge for more than one warrant where there are more 
than one defendant In a case, disallowed. All defend- 
ants in a case should be included In one warrant 17 50 

5. 4. Charge for more than one copy of complaint as unnecessary, 

as in item 3 (attached to warrant) 5 25 

6. 5. Charge for more than one subpoena at any time, disal- 

lowed. All witnesses should be included in one subpoena, 

you being allowed for copy for service 6 25 

(There was no charge except for copy for each witness, 
and all witnesses were included in the original.) 

7. 7. Charge for filing mittimus sent up to the clerk, disallowed, 

who files It 10 

8. 8. Case v. Henry Ansley and R. L. McAllley. Charge for writ 

of attachment for defaulting witness suspended to know 
if this was Issued under rule of court, or state practice. 
If so, send certified copy of the rule 1 25 

9. 9. Case v. Bullell Phillips et als., the same as Item 8 250 

10. U. Charge for duplicated copies of subpoenas and order for mar- 
shal In duplicate, disallowed. To pay witness. The wit- 
nesses should not have been discharged until the case was 
completed * # 1 20 

(There was no duplicate orders to the marshal to pay wit- 
nesses. Part of the witnesses came in on one day, were 
examined, and discharged. The others came on another, 
were examined, paid, and discharged.) 

Service was duly made upon the attorney general, but the United States 
made no appearance to the suit, and thereupon, after proper delays, the fol- 
lowing entry was made by the court: 
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"Finding of Fact and Law. 

"Thursday, June 24, 1807. 
"In the District Court of the United States for the Middle District of Ala- 

. bama. 
"Asa E. Stratton vs. The United States, 
"The above-entitled cause, coming on regularly to be heard at the present 
term of the court, on the 16th day of June, A. D. 1897, was submitted for 
decision on pleadings and evidence, and the court makes and files. the fol- 
lowing findings of facts: First That petitioner is now, and has been since 
the ninth day of June, 1894, a commissioner of the circuit court of the United 
States for the Middle district of Alabama, That said petitioner, as such 
commissioner, has, at the instance and* request of the United States, per- 
formed certain services, which are as follows, to wit: * 

Charges for per diems for taking bail under capias, &c $160 00 

Charges for subpoenas, entering, returning, and filing 7 50 

Charges for more than one warrant when there was more than one 

defendant In a case 38 00 

Charge for filing mittimus sent to clerk 10 

Charge for writ of attachment for defaulting witnesses ' 8 75 

Charge for per diem on warrant Issued in case of defendant from 

Florida, and for removal proceedings 5 00 

Charge for duplicate order to marshal to pay witnesses 1 20 

Charge for certified transcript of proceedings 35 10 

Charge for excess of one folio in recognizances. These recog- 
nizances contained about seven folios, but the petitioner only 

charged for four folios, making his claim for this item 172 00 

Charges for complaint in addition to testimony of informing wit- 
nesses .* 55 25 

Charges for testimony of informing witnesses in addition to com- 
plaint 10 00 

Charges for filing complaint issued by some other commissioner. . 1 80 

Charges for per diems to trying cases 45 00 

Charges for fees in case U. S. v. Holloway 13 00 

Charges for excess of one folio on each day in case for docket entry 8 55 

Charges for per diem in case U. S. v. Wadsworth 5 00 

Charges for justifying sureties on bonds 50 

Total $580 85 

•AH of these items have been presented In said commissioner's quarterly 
account, heretofore rendered and disallowed by the accounting officers of the 
treasury. 

"The court finds as a fact that said services were actually rendered by 
said petitioner, and therefore the court files the following as its findings of 
law: First. The court declares and holds, that under the provisions and 
statutes of the United States regulating the fees to be paid to commis- 
sioners of the circuit court of the United States, the charges hereinbefore 
6et forth are proper charges against the United States. 

"John Bruce, Judge. 

"Judgment: It Is therefore ordered and adjudged by the court that the 
Petitioner, Asa E. Stratton, do have and recover of and from the defendants, 
the United States of America, the sum of five hundred and eighty dollars 
($580.85) and eighty-five cents, together with the costs in this behalf ex- 
Dended 

"Piled June 24, 1897." 

The United States have brought the case to this court for relief, assigning 
errors as follows: "(1) The district court erred in its findings of facts. (2) 
The district court erred in its findings of law. (3) The district court erred 
in allowing certain charges to be Included in said findings of facts, which 
were not proper and legal charges. (4) The district court erred in allowing 
certain charges to be Included in said findings of facts, when in truth and 
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In fact such services warranting such charges were never performed by said 
court (5) The district court erred in holding that plaintiff was entitled to 
recover the whole amount sued for by him, without deducting therefrom 
certain charges that were not lawful, and certain other charges for which 
the services were not performed, and therefore improper. (6) The district 
court erred in rendering judgment against the defendants, as shown by the 
record." 

Thereafter, on leave of the court, the assignment of errors was amended, 
and additional errors assigned, as follows: "The district court erred in Its 
findings of facts as shown In charge 14 in findings of facts, viz.; 'Charges 
for per diems to trying cases, $45.00.' See Transcript, p. 13. (8) That the dis- 
trict court erred In Its findings of law. (a) In charge No. 1 of findings of 
facts and law, 'Charges for per diems for taking bail, under capias* etc., 
$160.00/ See Transcript, p. 12. (b) In charge No. 4, in finding of facts and 
law, 'Charge for filing mittimus sent to clerk, 10 cents.' See Transcript, p. 
12. (c) In charge No. 9, findings of facts and law, 'Excess of one folio in 
recognizances. These recognizances contained about seven folios, but the 
petitioner only charges for four folios, making his claim for this item, 
$172.90.' See Transcript, p. 13. (d) Charge No. 14 in finding of law and 
facts, 'Charge for per diems to trying cases, $45.00.' See Transcript, p. 13/' 

W. S. Reese, Jr., for the United States, . 
Geo. P. Moore, for defendant in error. 

Before PARDEE and McOORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. This suit against the United States was brought 
under an act of congress entitled "An act to provide for the bring- 
ing of suits against the government of the United States/ 9 approved 
March 3, 1887. Supp. Rev. St. p. 559. The seventh section of that 
act provides that: 

"It shall be the duty of the court to cause a written opinion to be filed In 
the cause, setting forth the specific findings of the court of the facts therein 
and the conclusion of the court upon all questions of law involved In the 
case and to render Judgment thereon." 

Prom the statement given above of the proceedings in the court 
a quo, it will be seen that, while an attempt was made to comply 
with the provisions of section 7 above quoted, yet there is no 
such specific. finding of facts as to exhibit exactly the services for 
which the claimant asks compensation. One class of service for 
which judgment for fl60 is given against the United States is de- 
scribed as, "Charges for per diems for taking bail under capias," 
etc. If these charges are for hearing and deciding criminal charges, 
for which the statute allows commissioners f 5 per day for the time 
necessarily employed, they are within the statute; but from the find- 
ing of facts we cannot infer what they were for, nor how many days 
were occupied by the commissioner in thus taking bail under capias. 

Another large item of the account going into the judgment is de- 
scribed as follows: "Charge for excess of one folio in recognizances. 
These recognizances contained about seven folios, but the petition- 
er only charged for four folios, making his claim for this item." 
Does this finding mean that this charge is for four folios in recogni- 
zances which contained seven folios, or for the three folios in ex- 
cess of the four folios theretofore charged for? In short, the find- 
ing of facts is incomplete and obscure, and not in substantial corn- 
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pliance with the law. To do justice to the United States and to the 
appellee, and in the interest of both parties, the case should be re- 
versed, and the cause remanded, to permit a specific finding of facts 
to be made. 

It is proper to notice that the petition in this case, even as aided 
by the alleged bill of particulars, does not contain a succinct state- 
ment of the facts upon which the claim is based, as required by sec- 
tion 5 of the above-mentioned act of congress. The statements made 
in the petition are largely of a general nature, such as, "Per diems 
for taking bail only," "Charges for per diems in certain cases," 
"Charges of all fees in case v. Holloway"; and the bill of partic- 
ulars attached is no more specific, and, being interspersed with au- 
ditor's memoranda, is of doubtful value, beyond showing that many 
items were rejected or suspended by the auditor for insufficient state- 
ment. 

The original assignment of errors was of too general a nature to 
be in accordance with our rules. As amended, the errors complain- 
ed of questioned the correctness of findings of fact, or mixed law 
and fact. The judgment of the district court is reversed, and the 
case is remanded, with instructions to grant a new triaL 



MARION COUNTY v. OOLER et a!. 

(Circuit Court of .Appeals, Fifth Circuit May 10, 1888.) 

No. 600. 

L Res Judicata— Action on County Bonds. 

Where a judgment has been recovered against a county on Its refunding 
bonds, and subsequently mandamus has been Issued to compel the levy 
of a tax to pay such bonds, the question of their validity is concluded 
as between the same parties, and cannot be again raised in a subsequent 
suit. 

ft. County Judge — Vacancy— Appointment by Commissioners. 

In Texas, three out of four county commissioners have power to appoint 
a county judge to flU a vacancy, who wlU be -a judge de facto, if not de 
jure. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

F. H. Prendergast and W. T. Armistead, for plaintiff in error. 
W. S. Herndon and Ben B. Cain, for defendants in error. 

Before PARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

PER CURIAM. The defendants in error, W. N. Coler & Co., first 
sued Marion county on June 6, 1892, in the United States circuit 
court for the Eastern district of Texas, at Jefferson, on certain court- 
house and jail bonds, and certain refunding bonds, and on certain 
"funding or Urquhart bonds." To that suit the county filed various 
defenses to the validity of the funding bonds. Said funding bonds 
were signed by J. M. Urquhart as county judge. The defense then 
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set up was as follows: That the funding bonds ware issued with- 
out any authority, and that the same were issued in redemption of 
false, fictitious, and void obligations against the county, and the 
plaintiffs were present when the same were issued and signed by 
this county judge of Marion county, and urged him, the said county 
judge, to sign the same, when they well knew that there was no 
consideration passing therefor, and that the said judge who signed 
said bonds was wholly incapacitated to do or perform any rational 
act at the time of the signing of said bonds, and the plaintiffs and 
their agents well knew this fact; that said bonds were issued in 
fraud of the defendant county, and are not valid claims against it. 
This defense was overruled, and judgment was rendered against the 
county in October, 1893, for the amount due on the funding bonds 
involved in that suit The county appealed to the United States 
circuit court of appeals, and the judgment was affirmed. 14 C. C. 
A. 301, 67 Fed. 60. On August 3, 1895, W..N. Coler & Co. filed 
suit in the United States circuit court at Jefferson for a mandamus 
against Marion county to compel the county to levy a tax to pay 
the judgment recovered. In the mandamus suit the county pleaded 
as a defense that J. M. Urquhart, whose name appeared on said 
coupons sued on, being coupons from the funding bonds, was never 
at any date county judge of said county, and was never either elect* 
ed or appointed, and was a volunteer only, entirely without power 
to bind the county. This defense was overruled, and the mandamus 
was awarded as prayed for. The county appealed said cause, and 
the judgment was affirmed in the United States circuit court of 
appeals. 21 C. C. A. 392, 75 Fed. 352. On May 13, 1895, the pres- 
ent suit was filed against Marion county by W. N. Coler &. Co., in 
which they seek to recover against Marion county for about $10,- 
000 due on the "funding or Urquhart bonds." The defendant an- 
swered in the present suit substantially as follows: That the fund- 
ing bonds set out by plaintiffs are null and void, and are not bind- 
ing bonds against the defendant, because said funding bonds of 
1880 were never executed or signed by any officer authorized to sign 
the same and to bind -the defendant county thereby; for that one 
Charles Haughn was the duly-elected county judge at that time, and 
had ceased by his own motion to act as such judge, and had begun to 
act as county attorney, after either vacating or attempting to vacate 
his office as county judge, in December, 1879, and on said day and 
date, by the action of only three out of four of the county commis- 
sioners, and in the absence of the judge, the said three commission- 
ers undertook to appoint, and did appoint, one J. M. Urquhart as 
county judge, he being only a private citizen. In the absence of one 
of the commissioners, the three other commissioners appointed said 
Urquhart as judge; and the county alleged that three of the com- 
missioners, in the absence of a county jud^e, had no power to fill 
the vacancy of the office of county judge, and its act in so doing was a 
nullity, and the subsequent act of the judge did not and could not 
bind the county; and that plaintiffs claim that by the signature of 
the said J. M. Urquhart the funding bonds are made valid and bind 
the county. 
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To this answer W. N. Coler & Co. filed the plea of res ad judicata, 
in effect, that the county was estopped from making this defense 
by reason of the judgment for the debt in the first suit on these 
bonds, and by reason of the judgment awarding the mandamus com- 
pelling the county to levy a tax to pay the first judgment The 
court sustained the plea on the former adjudication as to the valid- 
ity of the funding bonds, and directed the jury to return a verdict 
for the plaintiffs for the amount of the Urquhart bonds in suit. 

We find no error in the ruling of the court. The validity of the 
Urquhart or funding bonds has been twice an issue between the same 
parties in the same court, and twice the decision has been against 
the plaintiff in error. On the facts admitted in the pleadings, J. M. 
Urquhart, at the time he signed the bonds and coupons in question, 
was county judge of Marion county de facto, if not de jure. The 
judgment of the circuit court is affirmed. 



SAXLEHNEB v. EISNER & MENDELSON CO. SAME v. SIEGEL-COOPER 
CO. SAME v. GIES. SAME v. MARQUET. 

(Circuit Court, S. D. New York. June 28, 1898.) 

1. Principal and Agent— Contract Relation. 

A contract whereby the owner of a well of mineral water. In Europe 
"abandoned" to a certain corporation the exclusive sale thereof In this 
country— the corporation to pay him specified prices for the water, and 
take a specified number of bottles yearly, agreeing to sell no other similar 
waters— creates the relation of buyer and seller, and not of principal and 
agent. 

& Trade- Marks— Abandonment. 

The owner of wells of bitter water In Hungary, which water was sold 
in Europe under the name "Hunyadi Janos," by contract gave to a corpo- 
ration the exclusive right to sell the same in this country. For several 
years the company sold large quantities here, until the name had in fact 
become an established trade-mark. The owner of the wells failed, how- 
ever, to suppress In Europe the use of "Hunyadi" as a prefix to the names 
of other competing waters, and, partly in consequence thereof, certain 
suits instituted in this country for infringement were voluntarily dis- 
missed, and the use of the name became common by competitors; and 
thereafter the corporation selling the water here published notices stating 
that "Hunyadi" had become a general name for bitter Hungarian waters, 
and that it would henceforth distinguish its "Janos" water by a red dia- 
mond on the label, which was done for several years, and until the termi- 
nation of the contract. Held* that this was an actual abandonment of the 
term "Hunyadi" to competitors, who invested money in reliance upon such 
assertions, so that, although the owner of the wells finally established an 
exclusive right to the word in Hungary, he could not, after, the termination 
of the contract, assert such a right here. 

S. Same— Abandonment of Labels. 

Where a corporation, having an exclusive right to sell certain European 
mineral waters in this country, neglected for four or five years to take 
any action against persons using Infringing labels on competing waters, 
to the use of which labels the European owner had an undoubted exclusive 
right, held, that this was not an abandonment of the label, as against the 
owners of the well, after the termination of their contract with such cor- 
poration. 

1 Same— Infringement— Injunction. 

One who, after using an infringing label for some time, discontinues it 
merely for financial reasons, still claiming a right to use it, should be en- 
joined. 
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6. Same— Infringement bt Retailers. 

A retailer, whose clerks, on receiving requests for a particular brand of 
goods* wrap up and deliver competing goods, will be enjoined. 

These were four suits in equity brought by Emilie Saxlehner against 
the Eisner & Mendelson Company, the Siegel-Cooper Company, Ru- 
dolph Gies, and Louis Marquet, to enjoin an improper use of trade- 
marks and labels in connection with certain Hungarian mineral wa- 
ters. 

Antonio Knauth, for complainant. 

Edmund Wetmore and Charles O. Coe, for defendants. 

SHIPMAN, Circuit Judge. These four bills in equity were brought 
to restrain the improper use of the complainant's trade-marks and 
labels; and, in the three cases against retailers, to. restrain the fraud- 
ulent sale of the water from wells not of the complainant as the 
product of the wells which she owns. The jurisdiction of the court 
is founded upon the citizenship of the parties. The complainant 
resides at Budapest, in the kingdom of Hungary, and is a subject of 
the king of Hungary. The Eisner & Mendelson Company is a cor- 
poration of the state of West Virginia, and transacts its entire busi- 
ness in New York City. The other three defendants are residents 
of the city of New York, and citizens of the state of New York. 

The following facts, which were alleged in the bills of complaint, 
or which are incidental thereto, were clearly proved: 

Andreas Saxlehner in about the year 1863 commenced to bottle the 
waters of a well of bitter water owned by him, situated within the 
city limits of Budapest, Hungary, and, for the purpose of distin- 
guishing the bitter • waters of this spring from other waters then 
known and on sale, adopted in 1865 the arbitary name or trade-mark 
of "Hunyadi Janos" for the water of his spring. Hunyadi Janos, or 
John of Hunyad, was a Hungarian hero who lived in the fifteenth 
century. The business soon increased; additional wells were sunk 
by him in the same territory, which gave forth similar water; and in 
the course of time the water was exported beyond the limits of 
Hungary, — to other countries of Europe, and also to the United 
States. When Saxlehner commenced this business he adopted a 
characteristic and novel style of bottles ; the same being of a straight 
shape, with a short neck, to the top of which was attached a metal 
capsule bearing the inscription, "Hunyadi Janos, Budai Keseruviz* 7 
(meaning Hunyadi Janos, Bitter Water of Buda), together with a 
portrait, supposed to be the portrait of the hero, stamped therein, 
and a novel and peculiar label, covering almost the whole body of 
the bottle, the characteristic features of which were a division of the 
same into three longitudinal fields; the middle field bearing the said 
portrait in a medallion, with the name "Hunyadi Janos" written in 
large letters on the top part of the label, — the color of the middle 
field being red. As this water was exported to and sold in the va- 
rious countries of the world, a different custom concerning its ap- 
pellation sprung up in different countries; the Latin races using the 
word "Janos" as the common appellation of the water, it being 
known as "Eau de Janos," or "Aqua di Janos," while in England 
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and the United States of America the name "Hunyadi" became its 
common appellation, it being known as "Hunyadi Water." 

In the month of March, 1876, Andreas Saxlehner made a contract 
with the Apollinaris Company, Limited, of London, by which he gave 
it the exclusive opportunity of selling his Hunyadi Janos water in 
Great Britain, the United States of America, and other transmarine 
countries, for a term of years, which terminated finally on March 25, 
1896. About this time a label was designed, to be used on the bot- 
tles which were to be sold by the Apollinaris Company, Limited, of 
substantially the same contents and characteristic features, but of 
a different color; the body of the label being a blue color, retaining, 
however, the red color of the central field. A narrow strip on top 
of the label was added, containing the imprint of the Apollinaris 
Company as importers; and ever since the making of this contract 
large quantities of Hunyadi Janos water, bearing this blue and red 
label, were exported to the United States, and sold here, — the water 
being ordered and sold under the short name "Hunyadi," or the full 
name "Hunyadi Janos." In the year 1889 Andreas Saxlehner died, 
whereupon his widow, the complainant, succeeded him in the busi- 
ness of bottling and exporting the Hunyadi Janos water; and since 
* the termination of the contract with the Apollinaris Company, Lim- 
ited, she has continued to export to the United States, and sell here, 
the Hunyadi Janos water in the same bottles, and with substantially 
the same labels, the name of her firm being substituted in place of 
that of the Apollinaris Company on the labels. In the year 1887 
Andreas Saxlehner caused the name "Hunyadi" to be registered as 
his trade-mark for natural aperient waters in the United States pat- 
ent office. By reason of the great care exercised by complainant 
and her predecessors in business in bottling it, the water has become 
widely and favorably known, and is commonly designated by con-, 
sumers in the United States as "Hunyadi Water." Until the year 
1890 complainant did not enjoy adequate protection in Hungary in 
the use of her trade-marks and labels, on account of a lack of stat- 
utes regulating such matters, by reason of which fact other persons 
in Hungary and in Europe used the name "Hunyadi" in connection 
with other names, imitating her labels, capsules, and bottles; and 
she was unable to stop these practices. Since 1890 the law of Hun- 
gary has been changed, and she has succeeded in causing all these 
marks and labels to be suppressed in Hungary, including also the 
use of the names "Hunyadi Laszlo" and "Hunyadi Matyas." The 
bill of complaint complained of two different kinds of labels used by 
defendants in the sale of Hungarian bitter waters; one being marked 
with the name "Hunyadi Matyas," while the other is marked with 
the name "Hunyadi Laszlo"; both labels being otherwise closely 
similar to complainant's label in their color, size, shape, and gen- 
eral arrangement; stress being laid upon the tripartite division al- 
ready described, the medallion portrait on the center label, the blue 
and red color, the name "Hunyadi," and also the similarity of the 
capsules used on both bottles, the bottles being of the same size and 
shape. It is alleged that these were adopted by the defendants with 
full knowledge of the complainant's rights, and for the purpose of 
imposing upon the public, and depriving the complainant of the ben- 
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eflts of her business. The bill of complaint, thus, is of a twofold 
character; being brought for infringement of trade-mark rights of 
the complainant, and also to enjoin an unfair competition bj means 
of simulated labels and insignia of trade. A decree for permanent 
injunction, damages, profits, and costs, was prayed for. 

The wells of Andreas Saxlehner, which finally became 112 in 
number, are situated in the valley of Orsod, near the inhabited part 
of the city of Budapest, and cover an extent of 100 acres, and pro- 
duce an aperient water. In 1873 one Ignatius Markus, the proprietor 
of a spring of bitter water in Budapest, applied to the city author- 
ities for permission to call the spring and its water by the name 
"Hunyadi Matyas," and to register this name as a designation of 
the water. This application was successfully opposed by Saxlehner 
before the local authorities, but the decision was reversed upon ap- 
peal to the minister of agriculture, who held that the two names were 
sufficiently distinct, and that it sufficiently appeared that the waters 
of the springs were of the same quality, and granted Markus' pe- 
tition. Afterwards this spring was registered in Budapest by the 
name of "Hunyadi Matyas." Thereupon the proprietors of other 
wells commenced to sell their waters in Europe under the name of 
"Hunyadi," with some added name, with the use of a close imita- 
tion of the red and white labels. Saxlehner made in 1887 another 
unsuccessful attempt to stop the employment of the name "Hunyadi" 
when applied to the water called "Hunyadi Joseph"; his Hunyadi 
Janos water had been sold by him in the United States, under the 
red and white label, to a limited extent, before March, 1876, when 
he made his contract with the Apollinaris Company of London. By 
the contract he "abandoned" to that company the exclusive sale of 
his Janos water in this country. It was to pay specified prices. It 
agreed to take yearly 100,000 half or entire bottles, and to sell no 
other bitter water. The goods were to travel at its risk. Saxlehner 
was to furnish careful package and faultless bottling. Upon the red 
part of the label there was a warning, signed by Saxlehner, that 
"imitation of this water, or of the label, or of the capsule, will be 
the subject of legal proceedings at the instance of the Apollinaris 
Company," but the company did not agree to institute such pro- 
ceedings. The contract was for 10 years, and was afterwards ex- 
tended for 25 years, beginning January 1, 1876, but the company 
could withdraw upon 12 months' notice. Saxlehner had no such 
right of cancellation. The company went on in the business of sell- 
ing Janos water in the United States without a competitor of im- 
portance until 1886, and succeeded in developing a very large busi- 
ness, and the water had secured for itself a high popular and med- 
ical reputation under the short name "Hunyadi." In 1886 Mattoni 
& Wille, of Budapest, consigned to one Andres, in New York, 121 
cases of their Hunyadi Matyas bitter water. This firm had bought 
four springs in Budapest, one of their purchases being the original 
Markus spring; and in 1877 they registered in Hungary four trade- 
marks for four several wells, viz. Szcihenyi, Deak, Sz-Istvan, and 
Hunyadi Matyas. Ignatz Ungar & Son became in 1880 the owner of 
a Budapest spring, which they called "Hunyadi Arpad," and regis- 
tered the name in Hungary, and in 1886 began to sell the water from 
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it in New York City through Joseph Ungar, as their agent This 
water was put up in an imitation of Saxlehner's red and blue labels. 
The Matyas, bearing the words "Hunyadi Mathias Quille" in small 
print, was put up in red and white labels. Suits were promptly, and 
before Andres had an opportunity to sell his lot, commenced in 1886 
in the United States circuit court for this district by the Apollinaris 
Company against these agents, to enjoin against the use of the 
trade-name "Hunyadi," and of the labels, but were withdrawn on the 
ground of want of jurisdiction; and two suits (one against Andres, and 
the other against Ungar) were brought by the Apollinaris Company, 
in the supreme court in the city of New York. Ex parte injunctions 
were issued in each case in February, 1887, and remained in force 
until July, 1888, when, on application of the defendant in the Ungar 
Case, the injunction in that suit was dissolved, no one appearing in 
opposition; and soon after the injunction in the Andres suit was dis- 
solved without objection, and the suit was voluntarily discontinued. 
An attempt was made by the Eisner & Mendelson Company to show 
that the Apollinaris Company notified Saxlehner of the pendency of 
the motion to dissolve the injunction in the Ungar Case, and his re- 
fusal to assist in the opposition ; but the offered testimony was mere- 
ly hearsay, and was inadmissible. After the dissolution of these in- 
junctions, the Hunyadi Arpad and the Hunyadi Laszlo waters were 
sold in this country by the agent of Ungar until 1892, who also sold 
the Hunyadi Bela water to a limited extent, — all under the general 
name of "Hunyadi," and with the imitation red and blue label. 
The Arpad water was extensively advertised. The sale of the Matyas 
water was not renewed, but the quantity on hand was disposed of 
under changed labels. The Apollinaris Company published in April 
6, 1889, and thereafter in 1889 and 1890, the following advertisement: 

"The Apollinaris Company, Limited, London, beg to announce that, as 
numerous aperient waters are offered to the public under names of which the 
word 'Hunyadi' forms a part, they have now adopted an additional label, 
comprising their registered trade-mark of selection, which consists of a red 
diamond. This label will henceforth also serve to distinguish the Hungarian 
aperient water sold by the company from all other aperient waters.' 1 

After April, 1889, and until the cancellation of the contract in 
1896, this company placed upon each bottle of Janos water which it 
sold in this country a red diamond, containing these words: 

•The red diamond is the trade-mark of the Apollinaris .Company, Limited, 
and Is meant only to Indicate that the mineral waters so marked are sold by 
the ApoUinarls Company, Limited." 

In 1886 or 1887 the Apollinaris Company purchased a spring of 
bitter water, under the name of "Apenta," in Budapest, and, imme- 
diately upon the dissolution of the contract, began to push the sale 
of this water in this country and in England, under the name of 
"Apenta from the Uj (New) Hunyadi Springs at Budapest," with the 
red diamond label. Its use of the word ^Hunyadi" was stopped by 
injunction in England in June, 1897, and was abandoned in this 
country. 

The Eisner & Mendelson Company of Pennsylvania, the predeces- 
sor of the present defendant, which was organized in April, 1892, and 
88F.-S 
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succeeded to all the business and contracts of its predecessor, made 
a contract, dated July 30, 1889, with Heinrich Mattoni, the owner of 
the springs, the water of which had been sold by Mattoni & Wille, by 
which it obtained the sole agency for the United States and Canada 
for the sale of the bitter waters which he owned, for the term of 
20 years from September 1, 1889. Eisner, who acted for the Eisner 
& Mendelson Company, saw half a dozen different Mattoni labels, 
but devised a new one for the American market, and imported some 
20,000 bottles in 1889 and 1890 under the name "Royal Hungarian 
Bitter Water," upon a red and white label. In July, 1890, the Eisner 
& Mendelson Company took a lease for 5 years, with an option for a 
renewal for 20 years thereafter, from Mattoni, of the so-called "Hun- 
yadi Matyas Spring, No. 2," and became entitled to have all the bit- 
ter water for its American use bottled from this spring. This lease 
superseded the previous contract. The reason which induced Eisner 
to make this lease was his desire to control the American label, so 
that neither Mattoni & Wille nor European purchasers could inter- 
fere with the American trade. A new label was therefore forthwith 
devised by Eisner, which was a reddish brown and blue label, and is 
described in the complaint, containing the name "Hunyadi Matyas," 
"Buda Keserwirz," and a medallion portrait of King Stephen in the 
center of the red division. He intentionally simulated the Saxlehner 
United States label, for the purpose of obtaining, by means of the 
simulation, a part of the good will which the Janos water had gained. 
This "Matyas Spring, No. 2," was not the original Matyas spring, 
in regard to which Markus had his litigation in 1873, but was an- 
other spring, called the "Franz Deak Spring,'* which Mattoni & 
Wille bought in 1876 from Michael Ivanyi and wife, and was the 
spring registered in 1877 under the name "Deak." In May, 1890, the 
Eisner & Mendelson Company commenced vigorous measures to ad- 
vertise this water, and introduce it, through circulars and newspapers 
and sample bottles, to druggists and to physicians. It was exten- 
sively advertised as a Hunyadi water, and, being sold below the 
market price of the Janos water, has been largely bought, especially 
by druggists who receive the custom of the class which desires econ- 
omy. On May 2, 1892, the present Eisner & Mendelson Company 
entered into a contract with Ignatz Ungar & Sons for the sole agency 
in the United States of their waters from four Hungarian springs, — 
the Hunyadi Arpad, Hunyadi Bela, Victoria, and Racoczy Qeorgy, — 
and acquired by purchase from Perrine & Co., the Ungar agents in 
New York, their rights under the contract which they had held. In 
April, 1892, it acquired from a Paris corporation the exclusive right 
to the sale in this country of a Hungarian bitter spring water called 
"Hunyadi Laszlo." These, various waters, with the exception of 
the Victoria and the Georgy, were sold under the name "Hunyadi," 
and with the red and blue label. In April, 1893, the Apollinaris 
Company, for the purpose of counteracting the idea that the Eisner 
& Mendelson Company had become lessees of all the Hunyadi springs, 
issued an advertisement and postal cards, of which the following is 
the important part: 

"Before any Hunyadi water was practically known In the United States, the 
ApoUinaris Company, Limited, of London, widely and successfully introduced 
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the Hunyadi Janoa water; the proprietor in Bud a Pest of the springs having 
intrusted to them, for a term of years still unexpired, the sole sale of this 
water in England, and In all transmarine places. Hunyadi Janos water hav- 
ing become very popular, quite a number of other waters are now offered 
for sale under names of which the word 'Hunyadi* forms part, and in bottles 
and with labels closely resembling in appearance and color those long used 
for Hunyadi Janos water. The word 'Hunyadi* having become a general 
name for Hungarian bitter waters,— good, bad, or indifferent,— the Apollinaris 
Company affixed to the bottles of Hunyadi Janos, the Hungarian bitter water 
of which they have still the sole sale, a small, yellow label, with their red 
diamond; the object of this trade-mark being only to indicate to the public 
that the bottle so labeled is sold by the Apollinaris Company, Limited." 

On July 6, 1893, the complainant bought from Ignatz Ungar & 
Sons the Ungar springs, the Ungar contract with the Eisner & Men- 
delson Company was terminated, and the importation of those wa- 
ters ceased. In 1895 or 1896 the defendant ceased to import the 
Laszlo waters. In 1893 the Eisner & Mendelson Company began to 
use, and has used ever since, upon their standard bottles of Matyas 
water, an additional label, consisting of a red seal upon a white 
ground, and containing the words: 

"Ask for the seal brand. This label has been adopted to protect the public 
from imitation, and as a guaranty of the genuineness of the Hunyadi Matyas 
water, imported solely by Eisner & Mendelson Co., New York." 

The attention of druggists had been called to this seal brand by ad- 
vertisements in the trade papers. The Mattoni lease was renewed 
for 20 years from March 1, 1895. The Apollinaris Company, during 
the continuance of its Saxlehner contract, did not object to the 
Eisner & Mendelson Company's operations or trade-marks or repre- 
sentations, except in one particular, which was changed at the for- 
mer's request. 

The following table, compiled by the agent of the Apollinaris Com- 
pany from the Journal of Commerce and Bonfort's Journal, which 
are considered to be authorities upon the subject of importations, 
states the number of cases of so-called "Hunyadi Water," other than 
Janos, reported in those journals to have been imported into the 
United States from 1886 to 1896, inclusive: 

Importation into the United States of the Following Waters: 
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In 1894, and in October, 1896, the Hungarian minister of com- 
merce canceled all the Hunyadi Matyas trade-marks, and also five 
illustrated labels for Hunyadi Matyas bottles, and also canceled the 
Hunyadi trade-marks of all the claimants or users thereof, except the 
one belonging to the complainant This action was taken upon her 
petition, and under authority of progressive Hungarian litigation on 
the subject in 1890 and in 1895; so that it is established in Hungary 
that the complainant is alone entitled to the use of the word "Hun- 
yadi." This litigation was vigorously conducted by the complain- 
ant. The questions in regard to the right of the Eisner & Mendelson 
Company to the use of the name "Hunyadi," and of the Saxlehner 
label, depend upon circumstances which differ in important partic- 
ulars. The Hunyadi question is by far the most important to the 
parties. In 1886, when substantial competition in the sale of Hun- 
yadi bitter waters made its appearance in this country, the name 
"Hunyadi" was in fact the established trade-mark of the Janos wa- 
ter. In was prevented from taking that position in Hungary or in 
continental Europe by the decision of 1873, which declared that 
"Hunyadi Janos" and "Hunyadi Matyas" were different names. 
Whether, upon an attack, Saxlehner could have then maintained his 
right to have an exclusive use of the name in this country, is not now 
clear. The Apollinaris Company, having obtained ex parte injunc- 
tions, abandoned them in 1888, influenced in part, probably, by the 
failure of Saxlehner in the Hunyadi Joseph litigation of 1887, pub- 
lished their advertisement of 1889, which announced that their 
red diamond would serve to distinguish the Janos water, and again, 
in 1893, published a notice that the word "Hunyadi" had become 
a general name for Hungarian bitter waters of all varieties of ex- 
cellence. Much reliance has been placed by the defendant upon these 
statements, upon the theory that they were made by the agents of 
Saxlehner. The Apollinaris Company was never an agent of .the 
owner of the well. Their relations were those of seller and buyer. 
The company simply agreed to buy a specified number of bottles 
yearly, and to introduce no other bitter water. It did not agree to 
use any other efforts to protect the good will or the trade-marks of 
Saxlehner, or to use any efforts to promote his business or his pe- 
cuniary interests, and it could cancel the contract upon notice. In- 
asmuch as it was the sole person who had the right' to sell the Janos 
water in this country, and to use its trade-mark, and to enjoy the 
good will of the business, it was in a position in which it could in 
fact destroy the name and the good will, if its own interest dictated 
such a course. In considering the reasons, legal and commercial, 
which induced the Apollinaris Company to publish its advertisements, 
and to rely upon its red diamond label, it is right to say that the 
history of the Hungarian litigation, and of the continental use of 
"Hunyadi," presented a legal reason, which was at least very plaus- 
ible, for the conclusion that kindred waters could use the name any- 
where, and served to embarrass a litigant in the attempt to enforce 
an exclusive right to it in the United States. Whatever may have 
induced the action of the Apollinaris Company, it did, notwithstand- 
ing the name had become localized here, abandon, in terms and pos- 
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itively, a claim to a right to its exclusive use, and affirmed that it 
had become, in practice, a general name. As the name had become 
in fact a trade-name in 1886, so, also, it could by affirmative and pos- 
itive action cease to be such; and, when it had publicly become open 
to use by competitors, the persons who invested their money in the 
honest belief that the name was public property should have a fair 
standing in a court of equity. I am obliged to say that by the 
positive action of the corporation, which alone had the right to the 
enjoyment of the name in this country, and which had the right to 
bring suits for its protection, it became after 1888 one which dealers 
in Hungarian bitter waters could use as a prefix to the other specific 
name of the respective waters. They could not call their water 
"Hunyadi," but they could use the word as a prefix. Two causes 
contributed to this result: First, the action of the Hungarian au- 
thorities; and, secondly, the careless contract by which the Apolli- 
naris Company entered into no contractual obligations to protect Sax- 
lehner's interest or property. 

The question in regard to the label is a different one. The red and 
blue label was Saxlehner's label in England and in this country. He 
devised it, and his sole right to its use was never entangled by any 
claim of a public right *to use it wherever Hungarian bitter waters 
are sold; and before the injunctions were dissolved, in 1888, his ex- 
clusive right in this country was undeniable. After the dissolution 
it was used upon the Arpad water until July, 1893, when its fur 
ther use was effectively stopped by the action of the complainant. It 
was not used upon the Matyas water until 1890, when the defendant 
abandoned the use of the Mattoni label, which it had devised, and 
assumed the insignia of the Janos water, with a simulated change 
of color from red to reddish brown. It is said, however* that the 
Apollinaris Company also abandoned to the public any claim to an 
exclusive right to a red and blue label. Its action in regard to the 
name was positive, but it neither asserted nor admitted anything 
in regard to the label. It simply did not act against its use upon 
the Arpad water, which, as the table of importations shows, was 
the only competitor of importance until 1890; nor against the Mat- 
yas, which did not come into the field with this label until July, 1890. 
The other waters whose names were frequently repeated in the rec- 
ord were of no importance as competitors, certainly until 1895, when 
the Apollinaris Company gave notice of its intent to cancel the con- 
tract Its conduct in regard to labels was that of indifference and 
of laches, and can give no rights, as against the complainant, to the 
Eisner & Mendelson Company, who started in 1890 to use her label, 
and feigned to have avoided it. The charge of laches against the 
complainant or her predecessor is not adequately sustained. Neither 
of them could practically accomplish anything through litigation in 
this country until the cancellation of the Apollinaris contract. In 
November, 1895, the son of the complainant came to this country to 
take charge of his mother's business; and he has been active in 
litigation since the contract closed, and in October, 1896, notified 
the defendant of his proposed suit against it. The defendant has, 
however, since 1893, for the purpose of having a mark of its own, 
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and thus avoid the injurious effect of new competition, used a dis- 
tinctive "seal brand," which is a red seal upon a white ground, large 
enough and peculiar enough to be easily recognized, and which in- 
forms the public, in substance, that the water is Matyas water, and 
is sold only by the defendant. Inasmuch as the name "Hunyadi" 
can be used in this country by rivals of the Janos water, I think 
that this label is a sufficient attempt on the part of the defendant to 
assert that it is the seller of Matyas water, and that since 1893 it 
frees the defendant from the charge which before that time was 
true,— that it was cajoling or deceiving the ordinary retail purchaser 
into the belief that he was buying the Janos water. This freedom 
applies only to the water sold under the seal brand. In the spring 
of 1896 the Eisner & Mendelson Company imported a few hundred 
cases of another kind of Matyas water, which was called "No. 3," 
and which they sold without the seal brand, and with "3" marked 
upon the red and blue label. It would not be an infringement, ex- 
cept for the use of the three well-known longitudinal red and blue 
fields of the Saxlehner label, — the field covering the whole bottle, — 
and the red field in the middle, with a medallion portrait. The com- 
pany ceased to import this water, and it also ceased in 1895 or 1896 
to import the Laszlo water, which was sold' under its red and blue 
label; but it claims the right to sell these, or any other Hunyadi 
waters, undet the simulated label of Saxlehner. It ceased to make 
these importations for financial reasons only. Let there be an in- 
terlocutory decree against further infringement of this label, and 
for an accounting for the damages occasioned by past infringements 
since April 13, 1892, the date of the organization of the defendant. 
The question of costs will be reserved until final decree. 

The cases against retailers, which were based upon instances of a 
fraudulent sale of Matyas water, representing it to be Janos, were 
defended by the Eisner & Mendelson Company, and all the cases 
were presented in one record. There is no substantial evidence of 
fraudulent conduct on the part of Siegel-Cooper Company, and the 
bill is dismissed, without costs. The testimony in regard to sales 
at the retail drug stores of Rudolph Oies and Louis Marquet satisfies 
me that the clerk in charge at each of those stores, in response to 
special requests for Janos water, wrapped up and delivered bottles 
of the Matyas water of the Eisner & Mendelson Company. In each 
case the witnesses were evidently mistaken in regard to the figure 
and complexion of the clerk, but I have little doubt that the man in 
charge made the deliveries as testified. Their sales were probably 
not large enough to justify the expense of taking an account, but 
there should be in each case an injunction against a sale of Matyas 
water as and for the Janos water of the complainant, without costs. 



Digitized by 



Google 



SAXLEHNER V. NIELSON. 71 

SAXLEHNER ▼. NIELSON. 

(Circuit Court, E. D. New York. June 30, 1898.) 

Trai>e-Mabkb ahd Trade-Names— Infringement of Labels. 

One using a name or mark, which is free to the public, in connection with 
a label purposely imitating the label of another, which he has the exclusive 
right to use, for the purpose of utilizing, by the use of the simulated label, 
the reputation of such other, will be enjoined from a further use of such 
label, and held to account for previous damages. 

This was a suit in equity by Emilie Saxlehner against Alexander 
Nielson to enjoin an unfair use of labels and trade-marks, and for 
an accounting for past infringements. 

Briesen & Knauth, for complainant 
Louis C. Baegener, for defendant. 

SHIPMAN, Circuit Judge. This is a bill in equity by a resident 
of Budapest, in Hungary, and a subject of the king of Hungary, 
against a citizen of Brooklyn and the state of New York, to enjoin 
him from the sale of Hungarian bitter water under the name of 
"Hunyadi Lajos," and in bottles bearing labels which imitate those 
used by the complainant in h4r business of selling in this country 
a Hungarian bitter water callejl "Hunyadi Janos." A similar action 
by the complainant against the Eisner & Mendelson Company, to re- 
strain that company from the use of the name "Hunyadi Matyas," has 
recently been tried before me in the United States circuit court for the 
Southern district of New York, upon a full record; and the facts in 
regard to the history of the name "Hunyadi" in connection with the 
sale of Hungarian bitter waters, and to the history of such sales in 
this country, and to the exclusive right of the complainant to the 
name, and the conclusions of the court, are stated at length in the 
opinion, which has just been filed, and need not be formally repeated. 
88 Fed. 61. The record in this case is much shorter, and gives the 
Hunyadi history in a somewhat disjointed way; but the conclusion 
that the complainant had no exclusive right in this country, after the 
year 1888, to the name "Hunyadi," is unaltered. 

The history of the complainant's red and blue label, which has been 
used in this country upon the bottles of her Hunyadi Janos water, was 
also stated in the Eisner & Mendelson Case. The firm of Bell, Pollitz 
& Co., of which Nielson was a member, began to import Hungarian 
bitter water into this country in 1892, under the name of "Hunyadi 
Lajos," and to sell it in bottles with labels closely resembling the red 
and blue labels of the complainant. The water was called by that 
name in Hungary, and the importers used the label because it was 
associated in the minds of the public with the character and reputa- 
tion of the Janos water, and because its use greatly facilitated the 
sale of any Hunyadi water, and created for the Lajos water a market 
without trouble* or expense. The use of this simulated label was 
intentional, and was fraudulent in its object and in its results. It 
does not appear in the record when the partnership of Bell, Pollitz & 
Co. was dissolved, and when Nielson took the business upon himself; 
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bat he continued the use of the label upon the bottles which he sold 
until after the commencement of this suit, when he changed the label. 
He was notified of the alleged infringement in October, 1896. The 
complainant is not chargeable with laches in not taking earlier meas- 
ures to suppress the defendant's use of the label. There can be no 
decree against the use of the name "Hunyadi." Let there be an inter- 
locutory decree for an injunction against the infringement of the 
complainant's red and blue label, and an accounting of the damages 
to the complainant arising from the infringements since the defend- 
ant's sole ownership of the business. The question of costs will be 
reserved until final decree. 



LAMONT v. LEEDY et al. 
(Circuit Court, D. Washington, N. D. June 20, 1898.) 

t Trade-Marks— What hat be Appropriated— Dbbcriptiyb Terms. 

"Crystallized egg," being words in common use, cannot be appropriated 
as an exclusive trade-mark for egg meat preserved by secret process, and 
put up in cans and bottles, though they may not indicate with clearness 
or accuracy the character of the goods. 

& Same— Unpair Competition. ^ 

A bill for Infringement of a trademark cannot be sustained as a bUl 
to restrain unfair competition, when It does not allege that defendants 
have attempted or intend to practice any deceit for the purpose of selling 
defendants' goods as the goods of complainant. 

This was a suit in equity by Charles Fred Lamont against John 
D. Leedy and others for alleged infringement of a trade-mark* The 
cause was heard on demurrer to the bill. 

Humphries, Humphrey & Bostwick, for plaintiff. 
White, Munday & Fulton, for defendants. 

HANFORD, District Judge. This is a suit in equity to restrain 
infringement of an alleged trade-mark, and for an accounting, and to 
recover damages. The bill of complaint avers that the complainant, 
his predecessors and assignors, are and have been engaged in the busi- 
ness of preparing and selling an article of food consisting of egg meat, 
preserved by a secret process, and put up in cans and bottles, hermet- 
ically sealed, and have built up an extensive and profitable trade 
throughout the world, due in part to the merit and value of the prod- 
uct as an article of food, and in part to extensive advertising; that the 
product has been sold and advertised under the name of "ciystallized 
egg," that being an arbitrary term, designed and used as a trade-mark 
by which the article manufactured by the complainant, his predecessors 
and assignors, would be known and recognized by consumers and the 
public; that said trade-mark is printed, embossed, and stamped upon 
all labels and brands placed upon the cans, bottles, boxes, and other 
receptacles of the article manufactured and sold by the complainant, 
and said words "crystallized egg" have also been duly registered as a 
trade-mark by the complainant in the United States patent office, pur- 
suant to the act of congress providing for registering trade-marks, 
and in the office of the secretary of state of the state of Washington, 
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pursuant to a statute of the state of Washington, and in the do- 
minion of Canada, pursuant to the laws of Canada. The gist of the 
complaint against the defendants is that they are engaged in the 
manufacture and sale of a food preparation consisting of preserved 
egg meat, in cans and boxes labeled "Leedy's Perfected Crystallized 
Egg," intending thereby to make the public believe that they have 
improved and perfected the goods sold by the complainant, in order 
to gain an advantage and reap profits from the advertising and busi- 
ness reputation of the complainant, and to attract the attention of 
consumers and the public from the complainant's business to their 
own business. The bill contains no averment that the defendants are 
using or will use labels, brands, or stamps in imitation of the labels, 
brands, or stamps placed upon complainant's goods, or that they 
are endeavoring to palm off upon the public their own goods as the 
goods manufactured by the complainant. The wrong complained of 
consists entirely in the use of the words "crystallized egg" as descrip- 
tive of the goods manufactured and offered for sale by the defendants. 
The defendants have demurred to the bill, and in the argument upon 
the demurrer they dispute the right of the complainant to appropri- 
ate to his exclusive use the words "crystallized egg" as a trade-mark. 
The words "crystallized egg" may not be well chosen to indicate 
with clearness or accuracy the character of the goods sold under 
that name, but they are suggestive of its general nature and charac- 
ter, and they do not, even in the remotest way, serve to identify the 
proprietorship or origin of the product Being words of common 
and general use, they cannot be fairly appropriated to the exclusive 
use of the complainant as a trade-mark. The rules which must gov- 
ern in deciding the question raised by the demurrer are given in the 
decisions of the supreme court of the United States in the cases of 
Goodyear's India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 
U. S. 598-604, 9 Sup. Ct. 166, and Mill Co. v. Alcorn, 150 U. S. 460- 
467, 14 Sup. Ct. 151. In the latter case the opinion by Mr. Justice 
Jackson states the following as propositions established and settled 
by the prior decisions of the supreme court, viz. : 

"(1) That to acquire the right to the exclusive use of a name, device, or 
symbol as a trade-mark it must appear that it was adopted for the purpose 
of Identifying the origin or ownership of the article to which it is attached, 
or that such trade-mark must point distinctively, either by itself or by asso- 
ciation, to the origin, manufacture, or ownership of the article on which it is . 
•tamped. It must be designed, as its primary object and purpose, to indicate 
the owner or producer of the commodity, and to distinguish it from like articles 
manufactured by others. (2) That if the device, mark, or symbol was adopted 
or placed upon the article for the purpose of identifying its class, grade, style, 
or quality, or for any purpose other than a reference to or Indication of its 
ownership, it cannot be sustained as a valid trade-mark. (3) That the ex- 
clusive right to the use of the mark or device claimed as a trade-mark is 
founded on priority of appropriation; that is to say, the claimant of the trade- 
mark must have been the first to use or* employ the same on like articles of 
production. (4) Such trade-mark cannot consist of words in common use as 
designating locality, section, or region of country." 

The bill in this case cannot be sustained on the ground that a 
lawful trade-mark has been infringed. The right to use a trade* 
mark will not protect a monopoly of the trade in evaporated eggs. 
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The bill is also insufficient to entitle the complainant to relief on 
the ground that the defendants have injured or intend to injure 
them by deceitfully misrepresenting and marketing their product as 
the product sold by the complainant under the name of "crystallized 
egg," for the reason that it is not shown that the defendants have 
attempted to or intend to practice such deceit; on the contrary, the 
bill plainly charges that the defendants are trying to divert public 
attention from the complainant's goods to their own production. 
In the case of Goodyear's India Rubber Giove Mfg. Co. v. Goodyear 
Rubber Co., in the opinion of the court by Mr. Justice Field it was 
said that: 

"The case at bar cannot be sustained as one to restrain unfair trade. Relief 
in such cases is granted only where the defendant, by his marks, signs, labels, 
or in other ways, represents to the public that the goods sold by him are those 
manufactured or produced by the plaintiff, thus palming off his goods for 
those of a different manufacture, to the injury of the plaintiff. McLean v. 
Fleming, 96 U. S. 245; Sawyer v. Horn, 4 Hughes, 230, 1 Fed. 24; Perry v. 
Truefitt, 6 Beav. 66; Croft v. Day, 7 Beav. 84. There is no proof of any 
attempt of the defendant to represent the goods manufactured and sold by him 
as those manufactured and sold by the plaintiff; but, on the contrary, the 
record shows a persistent effort on its part to call the attention of the public 
to its own manufactured goods, and the places where they are to be bad* and 
that it has no connection with the plaintiff." 

Demurrer sustained. 



BRODER et al. v. ZBNO MAUVAIS MUSIC CO. 
(Circuit Court, N. D. California. June 1, 1898.) 

No. 12,103. 

1. Copyright— Priority— Evidbkce. 

On conflicting evidence, held, that Bert A. Williams was the original 
composer of the copyrighted song "Dora Dean," and that Charles Sidney 
O'Brien, in pretending to compose the melody of the song "Ma Angellne," 
which was copyrighted by him, pirated the melody of the song "Dora 
Dean." 

a. Same— Copyrightable Words— Immoral Character. 

Musical compositions of immoral character cannot be protected by copy- 
right; but where a copyright is held invalid because of the use of a word 
of immoral significance the owners thereof may republish the song, omit- 
ting the objectionable matter, and obtain a valid copyright therefor. 

8. Same— Restraining Order— Damages. 

A defendant, who is shown to have pirated a song from complainant, 
is not entitled to damages occasioned to him by a restraining order, though 
the court dissolves such order because of the Invalidity of complainant's ' 
copyright 

H. G. Dibble, for complainant* 
EL R. Wiley, for defendant 

MORROW, Circuit Jndge. This is a snlt for infringement of the 
copyright to a song entitled "Dora Dean," alleged to have been com- 
posed by Bert A. Williams, who sold all his right, title, and interest 
in and to the same to the complainants. It is claimed that the song 
"Ma Angeline," alleged to have been composed by Charles Sidney 
O'Brien, and by him sold to the defendant company, was pirated, 
from the song "Dora Dean." On the other hand, the defendant, in 
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and by its answer and cross bill, claims that the song "Dora Dean" 
was pirated from the song "Ma Angeline." . Both of the songs are 
colored melodies, and both of the alleged composers of "Dora Dean" 
and "Ma Angeline," respectively, are colored gentlemen. It is con- 
ceded that the melody of the two songs is substantially the same. 
Charles Sidney O'Brien, the alleged composer of "Ma Angeline," se- 
cured a copyright for his song on February 6, 1896, while Bert A. 
Williams, the alleged composer of "Dora Dean," secured a copyright 
for his song on February 10, 1896, or only four days after O'Brien 
got his copyright. Each of these alleged composers charges the 
other with having pirated the melody, merely changing the title and 
words. The important question to be determined, therefore, is, 
which of these two alleged composers first composed his song. A 
second question also arises in this case, and that is whether the use 
of the word "hottest" in the song "Dora Dean" as first published has 
the effect of rendering the song obscene and vulgar, and thereby of ex- 
cluding it from the class of compositions that may be copyrighted. 
The evidence is of a voluminous and conflicting character. The 
case must be determined largely upon the credibility of the witnesses 
adduced for each side, and upon the inherent probabilities and im- 
probabilities of their stories. The case as made out by the com- 
plainants is this: Bert A. Williams first conceived the idea of the 
song "Dora Dean" on or about the latter part of July, 1895, in San 
Francisco. In August following, Williams, being a vaudeville artist, 
was employed by the proprietors of a vaudeville resort in San Fran- 
cisco, called the "Midway Plaisance," to do a performance on the 
stage, and play in a cafe afterwards. It appears that he played the 
piano and his partner did the singing. During the course of his em- 
ployment there, he worked out and composed the song "Dora Dean." 
It further appears that Charles Sidney O'Brien, the alleged composer 
of the song "Ma Angeline," frequented the resort at which Williams 
was then employed, where he occasionally rendered services to the 
management by assisting in songs and such like work. He played 
the banjo and sang. He and Williams became acquainted with each 
other. According to Williams, O'Brien first heard the melody of 
"Dora Dean" while the former was working out and practicing the 
song, and singing the same in the presence of the attaches and fre- 
quenters of the resort. Williams testified that O'Brien came to him, 
and asked him to teach him the song, representing that he was going 
out with a minstrel troupe, and that he wanted something that no- 
body else had, and that he (Williams) complied with his request, and 
taught him the song. The testimony of Williams is corroborated in 
several respects by a number of witnesses who testified that they 
first heard Williams compose and rehearse the song "Dora Dean," 
and that Williams frequently sang it to them to obtain their opinion. 
Furthermore, Williams was corroborated as to the fact that O'Brien 
had frequented the resort where Williams had been employed, and 
where he had composed and practiced the song. The testimony and 
evidence on behalf of the complainant also shows, without entering 
into detail, that on August 30, 1895; George W. Hetzel, a musician 
and arranger of music, took down the melody of "Dora Dean" from 
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Williams, who had completed the song some time previous. On 
September 30, 1895, Hetzel received the words of the song from Wil- 
liams. The draft of the song, in the handwriting of Williams, was 
introduced in evidence. On November 24, 1895, Hetzel had com- 
pleted the piano arrangement for publication, and on November 30th 
ensuing a copy was delivered to the printer. On December 10, 1895, 
the proof was read and revised, and a copy given to the complainants. 
On December 13, 1895, the stereotyped plates of the song were deliv- 
ered to the complainants, and, on December 14, 1895, the plates were 
given to the EL S. Crocker Company to do the presswork. A delay 
then occurred in securing the copyright, owing to the fact that Wil- 
liams desired to have the song introduced to the public by two noted 
vaudeville artists, and desired to print their pictures on the title 
page. The time consumed in communicating with them and in 
obtaining their permission caused the delay in getting the song out 
On January 21, 1896, the complainants gave their order to the H. S. 
Crocker Company to print the song, and it was finally brought out 
on February 4, 1896. On that day, the title page of the song was 
sent from San Francisco to the librarian of congress to be copy- 
righted, and was deposited in the latter's office on February 10, 1896. 
A copyright was thereafter duly issued to the complainants. It is to 
be noted that the song "Ma Angeline," alleged to have been composed 
by O'Brien, and owned by the defendant company, was issued for 
public sale on the same day in San Francisco that the song of com- 
plainants was, viz. February 4, 1896. 

The case presented by the defendant company in support of its de- 
fense that O'Brien did not pirate from Williams' song, "Dora Dean," 
but that, on the contrary, Williams pirated from O'Brien's song, "J£a 
Angeline," is briefly as follows: O'Brien testified that he was a 
singer and comedian; that he first conceived the idea of the melody 
of "Ma Angeline" in 1887, while in Liverpool; that he sang the 
melody, with some of the words, at various places and times in San 
Francisco prior to the time of the song's publication, and previous to 
the composition of the song "Dora Dean" by Williams; that th» 
song, as originally written by him, contained the name "Ma Ange- 
line"; that in singing said song he would change the name from "Ma 
Angeline" to "Dora Dean," "Josephine," or "Seraphine," as his fancy 
dictated; that during the entire time of the Midwinter Fair held in 
San Francisco the first half of 1894, he was employed and sang at 
various concessions at the Fair called "The Palace of Black Art," 
"Cooney Island Lunch Counter," and "The 49 Mining Camp"; that, 
during the greater part of the time he was so employed he was as- 
sisted in singing by one Frederick H. Worth and one Isaac Long; 
that the song "Ma Angeline" was sung by them frequently during 
the said Fair; that he knows Bert A. Williams, and that Williams 
often came to his (O'Brien's) place of business, and heard him sing 
the song "Ma Angeline"; that he sold the song to the Zeno Mauvais 
Music Company, the defendant, on January 30, 1896, for five dollars. 
It further appears from the evidence introduced on behalf of the de- 
fendant that the melody of the song "Ma Angeline" was taken down 
by one Donigan, otherwise known as Lee Johnson, a musician and solo 
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cornetist. Donigan negotiated the sale from O'Brien to the defend- 
ant, and receives a royalty upon the sale of the song. He secured, on 
January 31, 1896, the services of Charles H. Reed, a musician, to ar- 
range the music for the piano, and to make a proper arrangement of 
the song. This work appears to have been despatched without delay, 
for the song was placed in the hands of the printer the same or the 
next day, and on February 4, 1896, as stated, the song "Ma Angeline" 
came out simultaneously with that of "Dora Dean." The title page 
of "Ma Angeline" had, however, been sent to Washington on February 
1, 1896, some four days before that of "Dora Dean" was forwarded. 
Many witnesses were called for the defendant, who testified that they 
had heard O'Brien sing "Ma Angeline" at the various places and times 
testified to by him before the song "Dora Dean" was produced; nota- 
bly at the Midwinter Fair held in San Francisco the first part of 1894. 
In rebuttal, the complainants introduced witnesses who testified with 
equal positiveness that they had never heard the song "Ma Angeline" 
fling at the Midwinter Fair, and that, if such a song or melody had 
been sung, they were in a position to know that fact, and would have 
noticed it 

It is obvious, from this brief statement of the case as presented 
pro and con, that the issue of piracy must be determined upon the 
veracity and credibility of the witnesses. It would serve no useful pur- 
pose to analyze the testimony, and make comparisons, which would 
necessarily involve much detail; but upon the whole of the case I am 
compelled to accept the testimony and evidence adduced by the com- 
plainants as the more reliable and trustworthy. I am satisfied that 
Williams first conceived the melody, which is common to both of the 
songs "Dora Dean" and "Ma Angeline," and that O'Brien pirated the 
same, merely changing the title and words. The evidence shows 
very clearly, to my mind, that Williams, by reason of his musical 
proficiency and education, was far more competent and more likely 
to produce a song than O'Brien. Williams appears to be regarded 
as a very clever vaudeville artist, whereas the evidence does not war- 
rant the belief that O'Brien is anything more than a street or saloon 
negro minstrel. It appeared affirmatively from O'Brien's own ad- 
missions that he played the banjo and sang negro songs in saloons 
and such like resorts, passing around the hat for his livelihood. Fur* 
thermore, it is extremely singular that a song whose melody proved 
to be as popular as "Ma Angeline" has shown itself to be, should have 
been sung by O'Brien from 1887, when he testifies he first conceived 
the melody, to 1896, when it was first publicly produced and sold in 
San Francisco, without it having been noticed more generally than 
is testified to by the score or so of witnesses who appeared in behalf 
of the defendant. It is strange that, if it be true that O'Brien and 
two others sang the song at the Midwinter Fair, which lasted for sev- 
eral months, and at other resorts ixi San Francisco, it did not attain 
any appreciable degree of popularity until its production, simultane- 
ously with the song "Dora Dean," in the early part of 1896, at San 
Francisco. Nor does the evidence on behalf of the defendant satis- 
factorily explain why it was, if the melody of the song "Ma Angeline" 
was so catchy and well received by those who heard it, that O'Brien 
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never secured a copyright for the same until the early part of the 
year 1896, when he had heard Williams sing the melody of "Dora 
Dean," and it appears, by the evidence presented on behalf of the 
complainants, after he had actually sung not only the melody, but 
the words, of the song "Dora Dean" at the Alcazar Theater in San 
Francisco. This evidence tends to show very strongly that O'Brien 
had heard, and was very familiar with, the song "Dora Dean." 
Finally, when it was determined by O'Brien, one Donigan, also known 
as Lee Johnson, and the defendant company, which bought the song 
through the mediation of Donigan, to write, publish, and copyright 
the song, matters were so rushed that a copyright for the song was 
obtained just four days before that for the song "Dora Dean" was 
secured, and both songs appeared for sale in San Francisco on 
the same day, as already stated. Such anomalous and peculiar 
state of facts certainly invites suspicion, and tends to cast discredit 
on the contention, so earnestly pressed by counsel for defendant, 
that O'Brien was the original composer of the melody common to 
both "Dora Dean" and "Ma Angeline." But it is needless to enter 
into the several inconsistencies and incongruities which a careful 
analysis of the case presented on behalf of the defendant would show. 
It is my belief that the complainants have established their case by 
a reasonable preponderance of evidence; that Williams was the orig- 
inal composer of the melody of the song "Dora Dean"; and that 
O'Brien, in pretending to compose the melody of the song "Ma An- 
geline," pirated the melody of the song "Dora Dean." So far as 
the melody of the songs is concerned, therefore, the complainants 
have established a better right to the copyright than the defend- 
ant. 

Another question arises, however, and that is as to whether the 
complainants are entitled /to a copyright in view of the fact that 
the word "hottest" in the verse, "She's the hottest thing you ever 
seen," is used by Williams in his song "Dora Dean." In other 
words, the question arises whether the itse of the word "hottest" in 
the connection referred to renders the song morally objectionable, 
musical compositions of an immoral character not being protected 
by copyright. Lawrence v. Smith, Jac. 471; Walcot v. Walker, 7 
Ves. 1; Martinetti v. Maguire, 1 Abb. (U. S.) 356, Fed. Cas. No. 9,173; 
Shook v. Daly, 49 How. Prac 366, 368; Drone, Copyr. 181; 7 Am. & 
Eng. Enc. Law (2d. Ed.) 538. The original restraining order was 
discharged, and a motion for a preliminary injunction denied by 
my predecessor, now Mr. Justice McKenna, on the ground that the 
word "hottest," as used in song "Dora Dean," was an indecent and 
obscene expression. ' Since that ruling additional testimony has 
been presented on both sides. That introduced on behalf of the 
complainants is to the effect that the word "hottest," as used in the 
song "Dora Dean," and as understood by colored people, has no 
obscene or vujgar meaning, but simply means "great," "grand," "bril- 
liant," or, as one of the witnesses stated, it means, with colored 
people, the same as the expression, "She's out of sight," does with 
some white people. On the other hand, the witnesses for the defend- 
ant testify that the word "hottest," as used in the song "Dora Dean," 
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is obscene and vulgar. While it cannot be said that the word 
"hottest," as used in its ordinary sense, is vulgar per se, yet in its 
colloquial or vernacular meaning, as applied to a woman, it is ob- 
viously different The word "hot," as defined in Webster's Un- 
abridged Dictionary, means, among other things, "lustful, lewd, lecher- 
ous." As used in the song "Dora Dean," it is used in its superlative 
sense, and is applied to a female. It is difficult to escape the con- 
clusion that the word "hottest," as used in the song "Dora Dean," 
has an immoral signification. Several songs were introduced in 
evidence by the complainants which appear to have been copyrighted, 
and which contain such words and expressions as "hot stuff," "hot," 
"warmest," "red hot coon," and other similar words and phrases, and 
it is argued that the use of the word "hottest" in the song "Dora 
Dean" is no more objectionable than the words above referred to 
in the songs introduced in evidence. It is to be observed that some 
of these expressions also referred to women. But the fact that 
such words and expressions may be found in other songs which have 
been copyrighted does not justify the court in upholding the use of 
the word "hottest" in the context in which it is used in the song in- 
volved in the case at bar. Nor can the contention that the word 
"hottest" is immaterial be upheld. The word is given a prominent 
part in the chorus, and is printed on the title page in the refrain, "The 
Hottest Thing You Ever Seen." It therefore can hardly be regarded 
as an immaterial word when it appears to give character to the whole 
composition. I am of the opinion that the word "hottest," as used in 
the chorus of song "Dora Dean," has an indelicate and vulgar mean* 
ing, and that for that reason the song cannot be protected by copy- 
right This decision will, however, not prevent the complainants 
from republishing their song, and, by omitting the objectionable 
word, thus to secure a valid copyright therefor. In fact, it appeared 
in evidence that the complainants had since been publishing the song 
"Dora Dean" in this form. It results from what has been said that, 
while the complainants are undoubtedly entitled to a copyright for 
the melody of the song "Dora Dean," yet they are not entitled to a 
copyright of the song with the objectionable word in the composition. 
The bill will therefore have to be dismissed. The cross bill will also 
be dismissed. 

The defendant claims that it is entitled to be reimbursed for such 
damages as it suffered by reason of the restraining order which pre- 
vented it, for a time, from selling the song "Ma Angeline." This 
order was discharged, as previously stated, on the ground that the 
Bong "Dora Dean" was not entitled to the protection of a copyright 
because of the objectionable word referred to. The defendant there- 
fore contends that it had a right to sell its song "Ma Angeline." But, 
whatever claim for damages by reason of the restraining order the 
defendant may have had, it is certainly defeated by the fact, estab- 
lished by a fair preponderance of evidence, that O'Brien pirated the 
melody of the song "Dora Dean" in pretending to compose the song 
"Ma Angeline." 

An order will be entered dismissing both the bill and cross bill, and 
that each parly pay its own costs. 
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A. B. DIOK CO. T. HENRY. . 

(Circuit Court, S. D. New York. July 5, 1898.) 

Iiwukotionb in Patent Cases— Violation— Puntbhment. 

A defendant knowingly violating an injunction is not to be excused from 
punishment on the ground that the few dollars to be earned by selling the 
Infringing article constituted too strong a temptation to be resisted; his 
circumstances being such that he finds it difficult to make a living. 

This was a suit in equity by the A. B. Dick Company against 
Sidney Henry for infringement of a patent. The cause was heard on 
motion to punish the defendant for contempt in disobeying a decree 
for perpetual injunction. 

Richard N. Dyer, for complainant. 
Sidney Henry, per Be. 

LACOMBE, Circuit Judge. This is a peculiarly disagreeable mo- 
tion to deal with, as, indeed, are all such where defendants do not 
appear by counsel, and appeal to the mercy of the court with some 
pitiable story of necessity. It seems necessary, however, to vindicate 
the process of the court, since violation of its injunction seems to be 
growing more frequent The defendant once before violated this 
same injunction, and, upon being brought np upon proceedings to 
punish for. contempt, appeared without counsel, and represented that 
he supposed some decision in another cause concerning the same pat- 
ent left him free to infringe. His ignorance of the law was taken 
as an excuse. He was cautioned, and sentence suspended. Now it 
appears that he has again, and this time knowingly, infringed. His 
only excuse is that the few dollars to be earned by selling the in- 
fringing article were too strong a temptation to be resisted; his 
circumstances being such that he finds it difficult to make 'a living. 
Of course, this is no excuse; and, unless the obligation of its decrees 
is enforced, the court itself will soon be in contempt. Complainants 
are as much entitled to consideration as are defendants, even though 
the complainant be — as defendant here urges in excuse for his con- 
duct — a corporation. Consideration, however, will be given to the 
defendant's distressful condition in this particular case, — a measure 
of consideration which is not to be taken as a precedent. Indeed, 
where a copy of this opinion is served with the writ of injunction in 
future cases, complainant, in the event of subsequent violation, will 
be in a position to urge that individuals thus disobeying be fined 
and imprisoned to the full extent allowed. Let a warrant issue com- 
mitting defendant for two days. 
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THOMPSON et al. v. N. T. BXTSHNELIi 00. 

(Circuit Court, D. Connecticut June 23, 1898.) 

Patkots— Preliminary Injunction— Saws. 

The Fowler patent, No. 328,019, for a saw to cut metal, with a tough 
pliable steel blade, highly tempered as to its teeth only, held valid and In- 
fringed. 

This was a suit in equity by Henry G. Thompson and others against 
the N. T. Bushnell Company for alleged infringement of letters pat- 
ent No. 328,019, issued October 13, 1885, to complainants as assignees 
of the inventor, Thaddeus Fowler. 

John K. Beach, for complainant. 
Phillipp, Phelps & Sawyer, for defendant 

TOWNSEND, District Judge. The parties herein are practically 
the same as in Thompson v. Jennings, 21 C. C. A. 486, 75 Fed. 572. 
In said action the decision of the circuit court which dismissed the 
bill was affirmed by the circuit court of appeals. The circuit court in 
its opinion held that the patent was valid, but that the defendant did 
not infringe. The circuit court of appeals held that, "unless the pat- 
ent in suit can be limited so as to cover only a band saw or a hack 
saw, there appears to be no escape from the conclusions expressed 
in the opinion of Judge Lacombe in the court below. It cannot be thus 
limited, in view of its unequivocal language." In accordance with 
this suggestion, complainant filed a disclaimer so as "to include only 
hack saws and band saws." The issues herein relate to certain hack 
saws sold by defendant. I am satisfied, from the expert testimony and 
from demonstrations at the hearing and upon practical tests with 
said exhibits, that many of these saws unquestionably infringe the 
patent as construed by Judge Lacombe. "They are either hardened 
to the base line of the teeth, or so near it that the variance from the 
distinctive fractional tempering of the patent was trivial." It is im- 
material that defendant claims said infringement is accidental. If, 
as it now contends, the saw of the patent in suit is impracticable, and 
the flexibility which results from the invention of the patent in suit 
is a disadvantage, the defendant will not suffer from the effect of an 
injunction which will operate to prevent its making such defective 
saws in the future, accidentally or otherwise. It is unnecessary now 
to discuss the elaborate $nd ingenious arguments of counsel as to 
the effect of the former judgment or of said disclaimer. The new evi- 
dence of alleged prior use is not only discredited by the failure to 
produce exhibits and by its antiquity and indefiniteness, but because 
it fails to show that by these uses the new results of the new invention 
of the patent in suit were produced. Let a decree be entered for an 
injunction and an accounting. 
S8F.-6 
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UNION RY. CO. et al. y. SPRAGUE ELECTRIC RAILWAY & MOTOR CO. 

(Circuit Court of Appeals, Second Circuit May 17, 1898.) 

No. 108. 

1. Patents— Infringement— Electric Railway Motors. 

In a patent for an electric railway motor, a claim describing the field 
magnet of the motor as "sleeved upon an axle" of the vehicle at one end 
is infringed by a construction In which flexible extensions from the field 
magnet are journal ed upon the axle. 

2. Same— Construction of Claims. 

In a claim for the combination with a wheeled vehicle of an electro- 
dynamic motor flexibly supported from such vehicle, "and centered upon 
the driving axle thereof," the use of the word "centered" does not require 
a perfectly rigid union of axle and motor, but only that the center of move- 
ment of the motor shall always be the car axle. 
S. Bamb. 

The Sprague patent, No. 324302, for an Improved electric railway motor, 
covers, not a pioneer or broad invention, but a clearly-defined one, the gist 
of which consists in the utilization of the frame of the motor itself with 
the necessary extension, and the centering of the motor on the driven axle 
by extension pieces from the field magnet at one end, and in its flexible 
suspension, at the other end, to the car track, the armature. being carried 
rigidly by the field magnet. Claims 2 and 6 of this patent are infringed 
by a motor made in accordance with the Short patent, No. 546,560, and 
claim is not infringed. 

This appeal is from a decree of the circuit court for the Southern 
district of New York, which adjudged that the defendants had in- 
fringed claims 2, 6, and 9 of letters patent No. 324,892, dated August 
25, 1885, and issued to Frank J. Sprague, for an improved electric 
railway motor. 84 Fed. 641. The defendants' motor is made in ac- 
cordance with letters patent No. 546,560, dated September 17, 1895, 
and issued to Sidney H. Short. 

The three claims which the circuit court found to hare been in- 
fringed are as follows: 

"(2) The combination of a wheeled vehicle and an electro-dynamic motor 
mounted upon and propelling the same, the field magnet of said motor being 
sleeved upon an axle of the vehicle at one end, and supported by flexible con- 
nections from the body of the vehicle at the other end, substantially as set 
forth." 

"(6) The combination, with a wheeled vehicle, supported upon Its axles 
by springs, of an electro-dynamic motor flexibly supported from such vehicle, 
and centered upon the driving axle thereof, substantially as set forth." 

"(9) The combination, with a wheeled vehicle, of an electro-dynamic motor 
centered upon the driving axle thereof at one end, a spring support for that 
end of the motor from the truck or body of vehicle, and relieving axle wholly 
or partly of dead weight, and a spring support for the other end of motor 
from the truck or body of vehicle, substantially as set forth." 

Chas. E. Mitchell and Wm. H. Kenyon, for appellants. 
Fredk. H. Betts, for appellee. 

Before WALLACE, LACOMBE, and SBfflPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. As soon as the use of an electric 
motor for the propulsion of cars upon a street railway was thought to 
be attainable, divers methods were invented which were intended to 
enable the motor to act efficiently, economically, and certainly upon 
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the car axle. At first, the motor was supported by or on the car 
body, and afterwards it was upheld upon a separate platform. The 
state of the art upon the subject is so fully stated by Judge Sanborn 
in Adams Electric Ry. Co. v. Lindell Ry. Co., 40 U. S. App. 482, 23 
C. C. A. 223, and 77 Fed. 432, that it need not be restated here. 
Sprague hung the motor under the car body directly upon the axle of 
one of the pairs of wheels 6y an extension or solid bearing attached 
directly to the motor. He used a magnet having a yoke and pole 
pieces, and, by sleeving one end upon the axle, he caused the arma- 
ture which was carried between the poles of the magnet to be held 
with firmness, and the armature shaft to be held in alignment with 
the car axle. The opposite end of the motor was upheld by springs 
extending to a crossbar on the truck frame. He also relieved the 
weight upon the axle by a spring support from the truck of the vehicle. 
The motor was thus hung below the car, one end being centered uoon 
the axle, and the other end being flexibly attached by springs to the 
truck frame. The effect of the mode of construction is explained in 
the specification as follows: 

"The armature being carried rigidly by the field magnet, these two parts 
must always maintain precisely the same relative position under every vertical 
or lateral movement of the wheels or of the car body; and, as the field magnet 
which carries the armature is itself centered by the axle of the wheels to 
which the armature shaft is geared, the engaging gears, also, must always 
maintain precisely the same relative position. At the same time the con- 
nection of the entire motor with the truck is through springs, so that its 
position is not affected by the movements of the truck on its springs." 

The simplicity and comparative lightness of the general plan upon 
which this motor was constructed, and the adaptability of the means 
to the required result, made the motor successful, and other pre-exist- 
ing methods of construction disappeared to a great extent. 

The question of anticipation by a pre-existing electric railway motor 
may be laid out of the case, for it is not asserted that any patent prior 
to the date of the patent in suit described an electric motor geared to 
and propelling a vehicle, and supported at one end* by sleeving exten- 
sion pieces from the field magnet upon the driven axle, and at the 
other end by a flexible connection with the truck or body of the 
vehicle. Upon the question of nonpatentability, the defendants urge 
that substantially the same features of construction were shown in 
other than electric motors, and the patent to Charles W. Hermance, 
No. 111,644, # dated February 7, 1871, for a steam road wagon, is relied 
upon as affording the closest analogy to the Sprague device. Upon 
the Hermance axle the rear end of a frame was hinged, the front end 
of which rested upon springs which were attached to beams which 
were also attached to the axle. The boiler, engine, and machinery 
were all attached to this frame, which was above the car frame, and 
which suspended the entire parts and permitted vertical motion. 
The Sprague device discarded frames, and hung the motor by exten- 
sion pieces from the magnet directly to the car axle. Hermance and 
the electric motor patentees who followed the same line of construc- 
tion hung the motor upon a frame which was hung upon the axle. 
An inspection of the Hermance wagon would not suggest an abandon- 
ment of independent frames and a construction which compelled the 
motor to be its own frame, and we see nothing in his wagon, or in 
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the other steam wagons in the record, which diminishes the patentable 
character of the Sprague method of construction. 

The defendants' field magnet is cylindrical, and surrounds the arma- 
ture. "The yoke or neutral part of the field magnet forms the exte- 
rior portion thereof, and is extended around and over the ends, sq as 
to complete the casing within which the armature and the other por- 
tions of the field magnet are contained. * The motor, therefore, ap- 
pears like- a small barrel or cylinder of iron, the surface of which is 
magnetically neutral." In their structure the extension from the 
field magnet towards the car axle is not rigid with the field magnet, 
but is jointed thereto, being for this purpose of a IT shape, the base 
of the U being journaled on the car axle, and the two arms of the U 
being jointed to the opposite lateral sides of the motor, which is 
embraced between them. A form of the defendants' method of sus- 
pension is described in one of the advertisements of the Walker Com- 
pany as follows: 

"B is a U-shaped frame, the rounded end of the U being Journaled on the 
car axle In the ordinary way. Swinging freely between the arms of this U 
Is the motor, A, trunnloned by its bearing cases. The motor is then supported 
at the rear by spiral springs, C, between the lugs on the frame— which 
have a factor of safety in strength of twenty—and the arms of the U. This 
feature is also shown in figure 3. At the front end it is supported by a swing- 
ing arm from the ordinary spring truck bar, D." 

The three points which the defendants' experts regard as patent- 
ably distinguishing their motor from the Sprague invention, as de- 
scribed in claims 2 and 6, are that their field magnet is not sleeved 
upon the axle, as required in claim 2, and that their motor is not 
centered upon the driving axle, as required in claim 6; and, as a 
part of the same proposition, that their field magnet is. not so 
centered, and that their motor, being in the form of a drum, is not 
equipped with ends, as required in claim 2. The third point may be 
dismissed as trivial. 

The Sprague invention was not a pioneer, and was not of a broad 
character, but it was a distinct and clearly-defined invention, in the 
method of hanging electric motors for vehicles, and its gist con- 
sisted in the utilization of the frame of the motor itself with the 
necessary extension, and the centering of the motor on the driven 
axle by extension pieces from the field magnet at one end, and in its 
flexible suspension at the other end to the car truck, the armature 
being carried rigidly by the field magnet 

The question of the infringement of claim 2 is of the most im- 
portance; for, if the defendants' jointed attachment of their motor 
to the axle of the vehicle is not the sleeving of claim 2, it would 
almost necessarily follow that the defendants' centering of the motor 
is accomplished in a substantially different way from that of the 
patent Sprague bolted the extension piece from his motor to the 
axle, and hung his motor upon the axle by a connection which 
might be called rigid. Short hung his barrel-shaped motor to the 
axle by journaling the rounded end of the U-shaped extension to the 
car axle, and jointing the two arms of the IT to the opposite lateral 
sides of the motor, and thus his extensions from the field magnet 
to the axle are flexible, and the motor can rock or tip towards and 
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from the axle, which is esteemed to be a noteworthy improvement 
The defendants insist that, inasmuch as the motor is hung by exten- 
sions to trunnions upon its opposite sides, it is not sleeved to the 
axle, because sleeving, as described in the patent, is by a rigid attach- 
ment; and that if the magnet is sleeved upon the axle it has no 
capacity of up and down movement relatively to the axle, except 
at the unsleeved end. This construction presupposes that Sprague's 
invention consisted in the details by which he attached his motor 
or his magnet to the axle. If it did so consist, the defendants • are 
right, but the invention was more than a matter of form or detail. 
The part of the invention now under consideration consisted, as 
has been said, in utilizing the frame of the motor, and hanging it 
by its necessary extensions from the field magnet at one end to 
the axle; and, while it is true that the patentee showed a rigid 
extension, his claim did not tie up that part of the invention to 
rigidity. A jointed and a flexible extension is not only within the 
invention, but within the claim. 

The defendants also say, in this part of the case, that the field 
magnet is required by claim 2 to be sleeved upon the axle, and that 
their magnet is not so sleeved because the trunnions from which 
the side arms extend are not parts of the field magnet, and the side 
arms which extend from the trunnions to the axle are not extensions 
from the field magnet In the Sprague motor, the field magnet, by 
means of extensions from the pole pieces, is sleeved upon the axle, 
whereas in the defendants' motor extensions from the exterior shell, 
which is mechanically integral with the yoke of the magnet, are 
journaled or sleeved upon the axle. This supposed difference, which 
mainly results from the use of a different shape of magnet and of 
motor, is of an unsubstantial character with regard to infringe- 
ment 

The next point is in regard to the use of the word "centered" in 
claim 6. The defendants say that "centering" means fixing upon 
a central point, and that the motion of the patented extension must 
be limited to the motion of the axle, whereas the arms of their U are 
yielding, and their motor swings between them. By the use of the 
word "center," a perfectly rigid union of axle and motor was not 
demanded, but it was intended that the center of the movement of' 
the motor was always to be the car axle, and the defendants' motor 
is thus centered. Its yielding movement is in an arc of which the 
driving axle is the center, and therefore its driving gears retain the 
same relative position, which is the effect of the centering of the 
Sprague magnet, as stated in the extract from the specification which 
has already been quoted. The specification of the Short patent de- 
scribes the movement of its motor as follows: 

"Any yielding movement of the motor in either direction, either upwardly 
or downwardly, being in the arc of a circle of which the driving axle is the 
center and the supporting frame the radius, it follows that the driving gears 
wiU always retain the same relative positions, and be kept in perfect mesh 
throughout sil adjustments and positions of the motor." 

The various discussions by the defendants in regard to infringe- 
ment, except the one in regard to sleeving by a rigid extension, are 
discussions in regard to words, and not in regard, to things. The 
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difference between a rigid attachment and a jointed and flexible 
attachment to the axle has a reality with relation to this invention 
which is lacking in the other alleged differences, but the difficulty 
with that part of the defendants' case is that the Short device is 
an improvement upon the Sprague invention, which was of a broader 
character than the defendants interpret it to have been. 

Claim 9 requires a spring support for the axle end of the motor 
from the truck or body of the vehicle. The specification says that the 
springs, known as "springs M," extend to crossbars on the truck 
frame, or to the car body, in case no truck is used. The spring sup- 
ports on the axle end of the defendants' motor are from the car axle. 
It is true that the car axle is held in the truck, but the claim made 
it imperative that the support for that end must be from the truck 
or body of the vehicle, and the specification describes the same 
method of construction. We think that claim 9 was not infringed. 

The decree should be modified, with costs of this court to the appel- 
lants, by limiting the injunction and the accounting to claims 2 and 
6; and the case is remanded to the circuit court, with directions to 
enter a modified decree in accordance with the foregoing opinion, 
with costs of that court 



UNION GAS-ENGINE CO. et al. ▼. DOAK. 

(Circuit Court, N. D. California. May 10, 1898.) 

No. 11,947. 

L Patents— Subjects of Patent. 

It is not the result attained which is patentable, but the device or me- 
chanical means by which that result is secured. 
2l Same— Analogous Use. 

There is no invention in adapting the prior devices for Igniting gaslights 
by an electric spark, by what is known as the wiping or reciprocating 
movement, to the ignition of gas In the explosion chambers of gas engines. 
The changes required Involve mere mechanical adaptations, obvious to 
the skilled workman. 
8. Same— Gas Engines. 

The Barrett & Daly patent, No. 430,505, for an improvement in gas 
engines, consisting in mechanism for igniting the gas by means of an 
electric spark, is void, because of anticipation and want of novelty. 

This was a suit in equity by the Union Gas-Engine Company. 
Mora M. Barrett, and John F. Daly against John E. Doak for alleged 
infringement of a patent for an improvement in gas engines. 

John H. Miller, for complainants. 

John L. Boone, for defendant 

MORROW, Circuit Judge. This is a suit for the infringement 
of letters patent No. 430,505, issued on June 17, 1890, to Mora M. 
Barrett and John F. Daly. The Union Gas-Engine Company, one 
of the complainants, appears to be the successor in interest of all 
the rights, title, and interest of the Pacific Gas-Engine Company, 
to whom the patentees, Barrett and Daly, had assigned their patent 
The patent was issued for a new and useful improvement in gas 
engines. The improvement consists in a device or mechanism for 
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igniting the gas used in gas engines, by means of an electric spark. 
In their specification, the patentees thus describe the invention: 

"The present improvements are applied to gas engines of the upright kind, 
and they relate to novel valve mechanism for operating the exhaust valve, to 
a novel electric ignitor on an open circuit for exploding the charges of gas 
In the cylinder, and, in connection therewith, a current interrupter adapted 
to break the circuit at every alternate revolution of the crank shaft." 

Then follows a description of the improvements with reference 
to the drawings accompanying the specification. 
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That part which relates to the claims alleged to hare been in- 
fringed is as follows: 

"S and T are the two electrodes or contact points of the Ignltor. The part 
S Is a flexible yielding tongue of metal fixed at one end in an insulated plug, 
S*, and setting through the side of the cylinder into the space above the 
piston; and the part T is a finger or projection on a short rock shaft, T*, 
that sets through and has movement in an insulated bearing, T», in the side 
of the cylinder. Rocking movement is given to this shaft by an arm, U, 
on the outer end of an eccentric rod, V, and an eccentric, V*, fast on the 
crank shaft. The finger, T, sets in line with and in close relation to the 
free end of the yielding tongue. By the rocking movement of the shaft It is 
pressed against and drawn over the end of the tongue with a wiping move- 
ment, first in a downward direction, and then in an upward direction, with 
equal pressure in both movements. One wire from the battery being con- 
nected at X to the rock shaft, and the other one. at Y*, to the tongue, the 
circuit Is closed, and then broken, by the contact of the rock-shaft finger with 
the tongue, and the subsequent separation when the finger clears the tongue. 
As thus constructed for operation, this ignltor Is found to produce a better 
quality of spark than is. usually made by contact points or electrodes that 
work with a simple contact without a rubbing or wiping movement of one 
upon the other. The yielding tongue also retains its shape for a much 
longer time than the tongues or springs in other lgnltors of the kind where 
the contact and pressure of one part against the other is from one side or 
in one direction only. In connection with these parts, provision Is made for 
cutting off the current at every alternate upstroke of the piston when con- 
tact between the two electrodes Is made; but no spark is required, the object 
of which is to prevent waste and economize the battery power. * * *" 

Four claims are made, of which the second and third are in con- 
troversy. Claim No. 2 is as follows: 

"An electric Ignltor for gas engines, consisting of a flexible tongue forming 
one electrode or terminal, and an oscillating finger forming the other terminal, 
and adapted by Its movements to act with a wiping movement against the 
flexible terminal, first in one direction, or downward, and in the contrary 
direction." 

Claim No. 3 is as follows: 

"The combination of the yielding tongue, S, shaft, T*, carrying a finger or 
projection, and mechanism giving said shaft rocking movement, by which 
the finger Is drawn against and off the end of the yielding tongue first in 
one direction, and then in the contrary direction." 

The specification, claims, and testimony introduced in the case 
show that the improvement claimed consists in a mechanism which 
produces what is termed a .wiping or reciprocating motion; that 
is, one electrode, which is fixed to the shaft, wipes or rubs against 
the flexible and yielding electrode, thereby producing an electric 
spark, which ignites the gas in the explosion chamber of a gas en 
gine, causes an explosion, and furnishes the motive power. Ac- 
cording to one .of the witnesses, "the wiping spark is when one elec- 
trode comes in contact with the other, and then is broken with a 
wiping or rubbing motion." The advantage of the wiping motion 
over other movements is that the electrode is always clean, and 
the current passes better, and creates a bigger spark. There are 
two wiping or rubbing movements, one rotating, and the -other recip- 
rocating; that is, moving back and forth. Another advantage of 
the reciprocating movement over the rotating one is that it has 
a tendency to keep the spring to which the flexible and yielding 
electrode is attached straight, thereby prolonging the period of its 
serviceability, whereas the tendency of the rotating movement is 
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that the flexible and yielding electrode is habitually bent in one 
direction, thereby softening it; and it becomes more and more bent 
until the contact electrodes fail to touch, from which it must result 
that no spark can be produced. In short, the value of the im- 
provement consists in the device which produces the wiping move- 
ment, instead of the -rotating movement, with the results above set 
forth. 

The defendant, in his answer, sets up anticipation and want of 
invention. He relies upon the following prior patents to support 
the first defense, viz.: (1) Reissued United States letters patent No. 
9,846, dated August 23, 1881, issued, to J. P. Tirrell and George T. 
Pinkham, entitled "Apparatus for Lighting and Extinguishing Gas 
by Electricity"; (2) United States letters patent No. 272,004, is- 
sued to H. J. Warren, dated February 6, 1883, entitled "Electric 
Gas-Lighting Burners"; (3) United States letters patent No. 333,336, 
dated December 29, 1885, issued to Daniel S. Began; (4) United 
States letters patent No. 368,445, dated August 16, 1887, issued to 
pyrus W. Baldwin; (5) United States letters patent No. 387,167, 
dated July 31, 1888, issued to Julig & Ewald; (6) British letters pat- 
ent No. 4,736, of 1884; (7) British letters patent No. 11,448, of 1888; 
(8) German patent No. 43,446. These patents all throw light upon 
the state of the art with respect to the ignition of gas by means 
of electric sparking, and the application of this principle to the igni: 
tion of gas in gas engines. The patent issued to J. P. Tirrell and 
George T. Pinkham, No. 9,846, on August 23, 1881, and denominated 
"Apparatus for Lighting and Extinguishing Gas by Electricity," 
shows that the idea of igniting gas by electric sparking produced 
by a wiping or reciprocating motion between two electrodes was 
well known and understood, and, as applied to the lighting of gas 
used in houses, streets, etc., worked successfully. The patent issued 
to Henry J. Warren, No. 272,004, on February 6, 1883, for an im- 
provement in electric gas-lighting burners, further exemplifies and 
illustrates this idea of electrical sparking produced by a reciprocat- 
ing or wiping movement, as above stated. There was nothing new, 
therefore, in the application of the principle of electric sparking 
to the ignition of gas used as a motive power in gas engines. But 
it is a well-established doctrine of the law of patents that it is not 
the result attained by a patentable device or mechanism which is 
patentable, but that the subject of a patent is the device or mechan- 
ical means by which the desired result is secured. * Carver v. Hyde, 
16 Pet 513, 519; Le Roy v. Tatham, 14 How. 156; Corning v. Bur- 
den, 15 How. 252; Burr v. Duryee, 1 Wall. 531; Fuller v. Yentzer, 
94 U. S. 288; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct 81. 

As stated above, the improvement claimed for the complainant's 
patent consists in the wiping movement, back and forth; also called 
the "reciprocating motion." The superiority of this improvement 
in an electric sparking igniting mechanism for gas engines over 
other devices which have rotating movements is supported by the 
evidence, and, for the purposes of the case, may be taken as estab- 
lished. But the fact remains that the wiping or reciprocating move- 
ment devised to ignite gas issuing from a gas jet is substantially 
the same as that which complainants claim for the ignition of gas 
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in the explosion chamber of gas engines. There is no material dif- 
ference between the two. The only difference is that one is adapted 
to operate on a gas jet, and the other in the explosion chamber of 
a gas engine. In both instances, the movement, the process of 
operation, and the result are the same. It may well be that the 
simple mechanism attached to a gas jet is sufficiently effective for 
• the purpose of igniting gas issuing from* a gas jet, and that the 
same mechanism placed in the explosion chamber of a gas engine 
would be practically ineffective and useless for want of proper me- 
chanical adaptation. But such change in the mechanism as is nec- 
essary to make the device 'attached to a gas jet adaptable to the 
explosion chamber of a gas engine, and thereby conserve the wiping 
or reciprocating motion, is purely a mechanical adaptation, and 
does not, in my opinion, require any inventive faculty. It appears 
to be a matter which any skilled and trained mechanic could easily 
accomplish, and the testimony introduced tends to support that 
view of the case. It is well settled that, where the public has ac- 
quired the right to use a machine or device for a particular purpose, 
it has the right to use it for all like purposes to which it can be ap- 
plied, unless a new and different result 1b obtained by a new appli- 
cation of it. Blake v. City and County of San Francisco, 113 U. 
S. 679, 5 Sup. Ct. 692. If what the device claimed as an improve- 
ment in this case performs is essentially the same as that performed 
by the gas-jet devices referred to, and the structure, operation, idea, 
and result of the latter are such as would suggest to the mind of an 
ordinarily skillful mechanic their adaptation to a gas engine for 
the same purpose and by substantially the same means, this adapta- 
tion is not a new invention, nor such an improvement as would en- 
title it to be regarded as an invention, and is not patentable. Tucker 
v. Spalding, 13 Wall. 453; Blake v. City and County of San Fran- 
cisco, 113 U. S. 679, 5 Sup. Ct. 692. In Pennsylvania R R v. Locomo- 
tive Engine Safety Truck Co., 110 U. S. 490/494, 4 Sup. Ct. 220, 222, 
Mr. Justice Gray, speaking for the court, said: 

"It is settled by many decisions of this court, which it is unnecessary to 
quote from or refer to in detail, that the application of an old process or 
machine to a similar or analogous subject with no change in the manner 
of application, and no result substantially distinct in its nature, will not 
sustain a patent, even if the new form of result has not before been contem- 
plated,"— citing Hotchkis8 v. Greenwood, 11 How. 248; Phillips v. Page, 24 
How. 164, 167; Jones v. More head, 1 Wall. 155, overruling s. c, nom. Liv- 
ingston v. Jones, l*Flsh. Pat. Cas. 521, Fed. Cas. No. 8,413; Hicks v. Kelsey, 
18 Wall. 670; Smith v. Nichols, 21 Wall. 112; Brown v. Piper, 91 U. S. 37; 
Roberts v. Ryer, 91 U. S. 150; Keystone Bridge Co. v. Phoenix Iron Co., 95 
U. S. 274, 276; Machine Co. v. Keith, 101 U. a 479, 491; Pearce v. Mulford, 
102 U. S. 112; Heald v. Rice, 104 U. S. 737, 754-756; Atlantic Works v. 
Brady, 107 U. S. 192, 2 Sup. Ct 225. 

The other prior patents introduced in the case not only confirm this 
view of the case, but show that the idea contained in the Barrett and 
Daly patent, viz. the wiping movement, had been anticipated, and, 
further, convince me that the mere change in the igniting device from 
a rotating motion to a reciprocating movement is purely a question 
of mechanical skill. It appeared affirmatively in evidence that the 
number of sparks would be the same, only one spark being deemed 
expedient in the movement. Furthermore, as tending to show the 
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mechanical nature of this wiping movement in place of the rotating 
motion, it appears from the testimony in the case that at least four 
gentlemen, all more or less familiar with and experienced in electrical 
sparking devices, have devised mechanism or devices which contain 
the same wiping or reciprocating motion. This fact strongly con- 
firms the opinion I hold that the mere change of motion, claimed as 
an improvement by the Barrett and Daly patent, from the rotating to 
the reciprocating movement, involved only mechanical skill, and did 
not require any peculiar inventive genius. As was said by Acheson, 
Circuit Judge, in Haslem v. Plate-Glass Oa, 68 Fed. 479, the fact that 
"three skillful mechanics, * * * acting independently of each 
other, suggested the duplication of the orbicular beam, * * * 
is a circumstance that furnishes persuasive evidence that the change 
was obvious to the skilled mechanic." See, also, in this connection, 
Atlantic Works v. Brady, 107 U. S. 192; 2 Sup. Gt. 225. Upon the 
whole of the case, I conclude that the Barrett and Daly patent, No. 
430,505, issued June 17, 1890, has been in effect anticipated, and is 
void for want of novelty. The bill will be dismissed, at complain- 
ants' costs. 



WHITMIRB v. COBB. 
(Circuit Court of Appeals, Fifth Circuit. May 24, 1898.) 

No. 659. 

1. Salvage— When Allowed. 

Timber found drifting with the tide, on deep water, In a harbor, and 
out of control of the owners, is the subject of salvage. 
& Same— Amount op Recovery. 

Upon proof that the public custodian of lost timber, who himself was 
entitled to demand 75 cents per stick for timber recovered, paid regularly 
to salvors 50 cents per stick for timber turned over to him, the court al- 
lowed a salvor 50 cents per stick as against the owner of the timber. Held 
no abuse of discretion. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

On July 7, 1896, a storm swept over the western part of Florida, taking In 
its course the mouths of Escambia River and Escambia Bay, an arm of Pen- 
sacola Bay. At Ferry Pass, on one of these mouths of the river, there were 
several thousand sticks of timber gathered together which were cast adrift 
by the storm, and carried by the wind and tide out into the waters of Es- 
cambia Bay. Two hundred and forty-one of these sticks, scattered along the 
eastern shore of Escambia Bay near Garcon Point, for a distance of one and 
one-half miles, were collected together by the appellee; N. H. Cobb, assisted 
by his three children and one man. According to his statement, Cobb worked 
three days in gathering two hundred pieces, and collected the balance during 
a period of two weeks' time. The man employed by Cobb to assist him 
worked one-half day. The timber was afterwards taken by Whltmire, the 
appellant. Thereupon the appellee filed a libel against the timber in the 
United States district court for the Northern district of Florida. Whltmire 
Interposed a claim and filed his answer. Upon the hearing upon the merits 
the district judge awarded Cobb, the appellee, the sum of $120.50, or 50 
cents per stick, as salvage, and the costs. From this decree Whltmire appeals 
to this court, assigning error as follows: "The district judge erred (1) in ren- 
dering a decree for the libelant; (2) in rendering a decree for so much as the 
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sum of one hundred and twenty dollars In favor of the libelant and against 
the claimant; (3) in rendering a decree of any sum whatever In favor of the 
libelant against the claimant; (4) in not dismissing the libel." 

W. A. Blount and A. G. Blount, for appellant 
B. C. Tunison, for appellee. 

Before PABDEE and McCORMICK, Circuit Judges, and PAB- 
LANGE, District Judge. 

PEB CUBIAM. The assignments of error raise two questions: 
Is the case made by the libel one of salvage? and whether the 
amount allowed by the district court is erroneous, because excessive. 

Timber found drifting with the tide on deep water, in the harbor 
and out of the control of the owners, is the subject of salvage. By- 
water v. A Raft of Piles, 42 Fed. 917. See, also, Muntz v. A Raft 
of Timber, 15 Fed. 555; A Baft of Spars, 1 Abb. Adm. 485, Fed. 
Cas. No. 11,529; Fifty Thousand Feet of Timber, 2 Lowell, 64, Fed. 
'Cas. No. 4,783. Following these decisions, we hold that the case 
made by the libel is one of salvage. 

As to the amount allowed: While we are of opinion that the sal- 
vage services in question were of a low order, and would have been 
adequately compensated on the basis of work and labor, yet we 
cannot hold that the amount allowed was so manifestly excessive 
as to justify its revision on appeal. The district judge acted upon 
proof that the public custodian of lost timber and lumber, who him- 
self was entitled to demand and receive for each stick of timber re- 
covered and delivered 75 cents, paid regularly to salvors of timber 50 
cents per stick turned over to him. While the price paid by the pub- 
lic custodian was arbitrary, and not based upon services actually 
rendered, yet we are not prepared to say the district judge, in adopt- 
ing it, proceeded upon a wrong principle or abused the discretion 
vested in him. The decree appealed from is affirmed. 



THE WEBER BROS. AND THIRTEEN OTHER CAN AL .BOATS. 

(District Court, E. D. New York. June 20, 1898.) 

Salvage— Towage Compensation. 

A tug which rendered some aid In drawing a fleet of canal boats Into a 
safe harbor, after they had been rescued from all serious danger by other 
tugs, held not entitled to a salvage award, but merely to a compensation o3 
$100 for towage. 

This was a libel in rem by Mary T. Millen against the canal boats 
Weber Bros., Peter A. Weber, R. T. Hedden, Lottie A. Collins, D. 
Johnson, Mrs. Mary Monks, John Monks, Willie J. Clark, Augustus 
Swan, John T. Dunbar, Albert Atwood, David Taylor, Ard McCor- 
mack, and their cargoes, to recover compensation for alleged salvage 
services. 

Peter S. Carter, for libelant. 

Carpenter & Mosher, for all boats except the Peter A. Weber and 
the Weber Bros. 
James J. Macklin, for the Peter A. Weber and the Weber Bros. 
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THOMAS, District Judge. The libelant brings the present ac- 
tion for salvage services alleged to have been rendered the boats of 
the claimants in the Hudson river, on the 28th day of August, 1893. 
During the night of the 27th of August a storm of great, and, on 
that river, unprecedented, violence arose, which continued unabated 
until the afternoon of the 28th. The tug Hudson, owned by the libel- 
ant, was lying at Rockland Lake landing, when the canal boats li- 
beled herein, and other canal boats, were towed down the river past 
such point by certain tugs, to wit, the tugs Pocohontas, Komuk, and 
Victoria. The tow proceeded safely until opposite Irvihgton, when 
the sinking of one of the boats caused the tow to break up. There- 
upon, after considerable difficulty, a portion of the tow proceeded 
down the river in charge of the Pocohontas. The tugs Komuk and 
Victoria undertook to secure control of the remaining fragment of 
the tow, consisting of the boats libeled herein, laden with grain, and 
partially succeeded in doing so. The tow was conducted with great 
difficulty, and amidst great peril to the boats and those in charge 
thereof, to a point some two miles south of the Rockland Lake land- 
ing. At about that point a signal of distress was sent out by one 
of the tugs, and although the tug Hudson was lying at Rockland 
Lake landing, and in sight of the distressed boats, she preferred the 
security of her place of refuge, and did not respond to the signal. 
However, the tug Terror did so respond, and rendered aid to the tow. 
The Terror fastened to the stern of the tow, somewhat on the star- 
board side, and the tug Komuk did the same on the port side, and 
in these positions pulled the tow up the stream; while the Victoria, 
running a line from her stern to the bow of the tow, drew in a di- 
rection contrary to that of the Komuk and the Terror, so as to keep 
the boats apart, and prevent them from pounding against and in- 
juring each other. There were four tiers oi boats. In the front tier 
were the boats owned by or in charge of Weber. In the second tier 
were three boats, and in each of the fourth and fifth tiers were four 
boats. At this time the tow was in the center of the channel or 
somewhat eastward thereof. The tide was flood and the wind blow- 
ing with considerable velocity. The libelant's witnesses place the 
wind slightly west of south, while the claimant's witnesses give it a 
slightly southeasterly course. It was blowing substantially from 
the south, which would carry the tug directly up the river. The 
tow, in charge of the tugs as above stated, was drawn northwesterly 
in the direction of Rockland Lake landing, and, according to the 
evidence of the claimant's witnesses, passed the dock at a distance 
In the river of from 500 to 800 feet, to a point where the bow of the 
tow was somewhat above or northerly from the dock;' whereupon 
the Komuk and Terror left their positions at the stern of tie tow, 
and secured lines to the bow thereof, the Victoria having discon- 
nected her lines, as her rudder was somewhat impaired, and it is 
claimed that her services were no longer necessary. The claimants 
contend that the intention was to draw the tow into the harbor at 
Rockland Lake landing. At about this juncture, but before the tugs 
changed their position, the Hudson, as the claimants contend, came 
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out from the dock, went in front of the Victoria, around to the port 
side and stern of the tow, and offered her aid to the Terror; that 
the captain of the Victoria, temporarily on the Komuk, and in charge 
of the entire tow, called out to the captain of the Terror not to take 
the line; that the captain of the Terror directed his deck hand not 
to take the line, and that it was accordingly refused. The captain 
of the Hudson admits that the Terror declined the line, but states 
that the reason given him was that it might cause the Terror's haw- 
ser to part, and that a suggestion was made by some one that the 
Hudson should connect directly with the tow. In any case, it is 
agreed that the Hudson did offer her aid to the Weber boats, in the 
front tier of the tow, and that this offer was declined by some per- 
son in immediate charge of the two canal boats in such tier. The 
captain of the Hudson states that it was declined for the same rea- 
son and with the same suggestion made by some one on the Terror. 
Again, the Hudson, her line having been refused by the second tier 
of boats, dropped back and threw her line to the Collins, in the 
third tier. No one testifying for the claimant knows, as they tes- 
tify, how the Hudson made her attachment to the Collins. However, 
some of them state that the first line thrown to the Hudson was not 
taken by persons on the Collins, and was allowed, to fall back into 
the water. The captain of the Hudson states that his line was taken 
and made fast by those on the Collins, and he is corroborated in this 
by the captain of the Collins. The fact seems to be uncontradict- 
ed that thereupon the Hudson assisted to haul the boats to the Rock- 
land Lake landing, and to secure them in the refuge there provided. 
Several persons in charge of the canal boats, and the captains of the 
towing tugs, all unite in a substantially similar statement as to the 
position of the tugs and tow when the Hudson came up. They as- 
sert that the water was 4 at that point not violent, as was the case 
further out in the stream; that the boats were in no danger what- 
ever; that the tugs in charge could have landed them without diffi- 
culty; that the perils had been passed, and the harbor of refuge all 
but made, when the Hudson came out; and that the entire service 
of the Hudson did not continue for more than half an hour. 

The captain of the Hudson, confirmed somewhat by other wit- 
nesses, gives quite another and different account. He says that 
when he went out the tow was a mile or a mile and a quarter to the 
east of the dock; that her tugs were fastened to the bow, but were 
so impotent to hold the tow that it was drifting sternways towards 
Teller's Point, on the east side of the river. Teller's Point is not di- 
rectly east from Rockland Lake landing, but northeasterly thereof, 
and about northerly of the center of the river opposite Rockland Lake 
landing, and about a mile and a half from that point. The river oppo- 
site Rockland Lake landing is some 2\ miles in width. The libelant's 
evidence also tends to show that the river was very much disturbed ; 
that the water was dashing over the boats; that they were unman- 
ageable, and in danger of parting their lines, separating, and being 
carried to and wrecked on the rocky shore; and that the Hudson's 
aid, continuing something like 1£ hours, prevented such catastrophe. 
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The question is whether the boats were in any danger when the 
Hudson appeared, whether her proffered aid was declined, and wheth- 
er it was necessary. 

In any case, before reaching Rockland Lake landing, going stern- 
ways, the boats had been in extreme danger for many hours; also 
boats in the same locality had been separated from their tow, and 
several of them dashed to pieces, and sunk or washed upon the shore. 
The boats in question had narrowly escaped destruction, and when 
making for Rockland Lake landing, if they were not in, yet they 
were in close conjunction to, a danger that had for many hours beset 
them; and those on board of the canal boats, suffering from exposure, 
had barely escaped, even if they had then escaped, from a continuing 
menace to their lives. The alleged indifference of those on the tugs 
and boats, amounting almost to serenity, as stated by them severally 
on the witness stand, when the Hudson appeared, comports illy with 
the very great and just sense of peril that seems theretofore to have 
pursued these men, in what was on both sides admitted to be the 
most destructive storm that had ever come over the river; and yet 
the abundance of the evidence offered by the claimants, the appar- 
ent candor and intelligence of several of their witnesses, render im- 
probable the evidence of the libelant's witnesses as to the dire peril of 
the crew at the very time when the Hudson went to render aid. 
The tow had been taken for some miles up the river, and had been 
kept off the shore. It is true that full control of the tow would have 
been necessary to have taken it around Teller's Point, had it drifted 
so far northerly; but it is incredible that so many persons, of ap- 
parently respectable character, should have disclaimed so strongly 
and deliberately against the continuance of the full dangers that at- 
tended them, if in fact they had been in peril of being swept by the 
tempest and tide upon the rock. 

The burden of proof upon the libelant has not been sufficiently 
maintained to impress the court with the truth of his contention that 
he delivered these boats from great peril. They had probably es- 
caped the physical dangers, but those in charge were probably in 
such condition that they were not unwilling to receive the assistance 
extended to them by the Hudson. This the evidence fairly shows. 
It is suggested by some of the parties interested that the act of the 
Hudson was regarded as a mere courtesy, such as is frequently ex- 
tended by tugs to tows, and that it was not expected that a salvage 
service was intended. The captain in general charge of the tow 
stated that he understood that the Hudson was offering a service for 
which a charge would be made. However that may be, the service 
was rendered, and, if not received with eagerness, it was not re- 
pelled as absolutely unwelcome. The libelant has the legal right to 
be paid in money rather than by a reciprocity of courtesies. The 
question is, what should that payment be? It cannot be said that 
the Hudson saved the boats, but it gave a helping hand to those who 
had then reached, and only barely reached, in weariness and distress, 
a place of safety. While compensation for salvage service, as such, 
cannot be allowed, yet something in the nature of compensation for 
towage should be paid, in justice to the libelant. The sum of f 100 
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is the fall, if not beyond the full, limit of just compensation for the 
services. For such sum and costs let a decree be entered in favor of 
the libelant. If any question shall arise as to the share of the decree 
that the vessels should respectively bear, the matter may be pre- 
sented to the court for settlement 



THE MARION. 

(District Court, N. D. California. May 21, 1898.) 

No. 11,300. 

Sbahrh's Wages— Libel against Cargo— Catch of Fish. 

Claimants advanced money and supplies to the owners, to enable the 
vessel to make a fishing voyage. On her return she delivered the catch 
of fish to them in payment of such advances. Held that, on these facts, 
the owners of the vessel were owners of the fish when caught, and when 
landed after her return, and that such cargo was therefore subject to a 
lien for seamen's wages in an amount equal to what would be a reason- 
able freight thereon if the cargo had been carried by the vessel for per- 
sons other than her owners. 

This was a libel in rem for seamen's wages. 

H. W. Hutton, for libelants. 
A. P. Van Duzer, for claimants. 

DE HAVEN, District Judge. This is a libel by seamen to enforce 
against a cargo of salmon a claim of lien for their wages. The cargo, 
consisting of 850 barrels of salmon, was brought by the barkentine 
Marion from Alaska to the port of San Francisco, upon the voyage 
described in the amended libel. The Marion has been sold, and, the 
proceeds arising from such sale not being sufficient to pay the wages 
of the seamen, It is sought by this proceeding to enforce the balance 
of their claim for wages against the cargo in question. It was admit* 
ted upon the trial that prior to the departure of the Marion on that 
voyage, which was a voyage undertaken for the purpose of catching 
fish, C. E. Whitney & Co., the claimants here, advanced to the owners 
. of the vessel money and supplies of the value of $ 4,400 for the pur- 
pose of enabling her to make such voyage." Upon the return of the 
vessel to San Francisco the claimants received the 860 barrels of 
salmon in payment of the advances so made by them to the owners 
of the vessel Upon this state of facts, there must be a finding that the< 
owners of the vessel were the owners of the salmon when caught 
and landed in San Francisco; and, under the law as declared by my 
predecessor in overruling the exceptions to the amended libel in this 
case (The Marion, 79 Fed. 104), the seamen are entitled to a lien 
upon such cargo in an amount equal to what would be a reasonable 
freight thereon if such cargo had been carried by the vessel for per- 
sons other than the owners of the vessel. It was agreed upon the 
trial that ? 1 per barrel would be a reasonable charge for freight upon 
the voyage named. Let a decree be entered in favor of the libelants 
for the sum of $850 and costs. 
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HAKLBSS v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1888*) 

No. 1,050. 

Gracurr Courts of Appeal—Criminal Jurisdiction— Crimes nr Indian Terju- 
tort. 

In the act of March 1, 1895, creating a court of appeals for the Indian 
Territory, and giving it full jurisdiction, civil and criminal, the provision 
of section 11 that "writs of error and appeals from the final decision of 
said appellate court shall be allowed, and may be taken to the circuit court 
of appeals for the Eighth judicial circuit, in the same manner and under 
the same regulations as appeals are taken from the circuit courts of the 
United States," conferred upon that court full appellate jurisdiction, in- 
cluding that in cases of infamous crimes, which was theretofore vested 
In the United States supreme court 

In Error to the tJnited States Court of Appeals in the Indian Ter- 
ritory. 

Thomas Marcum, Thomas Owen, J. H. Koogler, John Walking 
William M. Mellette, and Edgar Smith, for plaintiff in error. 

P. Li Soper, U. S. Atty. (L. P. Parker, Jr., Asst. U. a Atty., on 
brief), for the United States. 

Before SANBORN and THAYER/ Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. Plaintiff in error was indicted in the 
United States court, in the Indian Territory, for larceny and receiv- 
ing stolen property, and, upon trial, was found guilty, and sentenced 
to imprisonment for two years and six months. By appeal he carried 
the case before the United States court o^ appeals for the territory, 
by which the sentence and judgment of the trial court were af- 
firmed; and thereupon a writ of error from this court was sued 
out to the territorial appellate court, and, the transcript having been 
duly filed in this court, the United States now moves for a dismissal 
of the writ, on the ground that a writ of error will not lie from this 
court to the appellate court of the Indian Territory in cases of infa- 
mous crimes, or, in other words, that jurisdiction in this court does 
not exist in cases of infamous crimes committed in the Indian Terri- 
tory. 

In support of the motion to dismiss, it is argued that under the 
provisions of the act of March 3, 1891, creating the courts of appeal, 
jurisdiction in cases of infamous crimes was not conferred upon the 
courts of appeal, but by section 5 of the act was conferred upon the 
supreme court, and that it was not until the adoption of the act of 
January 20, 1897 (29 Stat. 492), amendatory of the act of 1891, that. 
the circuit courts of appeal could entertain jurisdiction in cases of 
infamous crimes, and that this amendatory act has only the effect 
of transferring to the several circuit courts of appeal the then exist- 
ing jurisdiction of the supreme court over cases of infamous crimes, 
and that, when this act took effect, the supreme court did not have 
jurisdiction over such cases in the Indian Territory, because the 
S8F.— 7 
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jurisdiction conferred upon the supreme court over such cases in the 
Indian Territory, by the act of 1891, had been taken away by the 
subsequent act of March 1, 1895 (28 Stat. 693), creating an appellate 
court for the territory, and, therefore, there was no existing juris- 
diction in the supreme court in such cases to be transferred to this 
court by force of the provisions of the act of 1897. 

In determining the question of the extent of the jurisdiction of this 
court over the courts of the Indian Territory, regard must be pri- 
marily paid to the acts of congress creating and enlarging, from time 
to time, the courts and judicial system of the territory. 

Previons to the adoption of the act of March 1, 1889 (25 Stat. 
783), creating a United States trial court in the Indian Territory, 
the jurisdiction in criminal cases arising in the territory was appor- 
tioned between the United States courts in the Northern district 
of Texas, the Western district of Arkansas, and the district of Kan- 
sas. No appeal or writ of error was provided for until the adoption 
of thf general act of February 6, 1889 (25 Stat. 655), which authorized 
the issuance of the writ of error from the supreme court to any court 
of the United States in capital cases. By the act of March 1, 1889, 
a United States trial court was created for the territory; and by sec- 
tion 5 of the act it was declared "that the court hereby established 
shall have exclusive original jurisdiction over all offenses against 
the laws of the United States committed within the Indian Ter- 
ritory, as in this act defined, not punishable by death or by impris- 
onment at hard labor"; thus leaving the jurisdiction in the latter 
class of cases in the United States courts of Texas and Arkansas. 

The act of May 2, 1890 (26 Stat. 81), enlarged the jurisdiction 
of the trial court of the territory by putting in force therein the 
provisions of chapter 45 of the General Laws of the State of Arkan- 
sas, entitled "Criminal Law," and conferring jurisdiction over the 
offenses therein defined upon the territorial court, subject to the pro- 
viso that the United States courts in the Eastern district of Texas 
and Western district of Arkansas "shall continue to exercise ex- 
clusive jurisdiction over all crimes and misdemeanors against the 
laws of the United States applicable to the said territory, which are 
punishable by the laws of the United States by death or by imprison- 
ment at hard labor, except as otherwise provided in the following 
sections of this act." These sections, numbered 34, 35, and 36, con- 
ferred upon the territorial court jurisdiction over many infamous 
offenses, so that in effect the jurisdiction over this class of cases was 
apportioned between the territorial court and the courts of the East- 
ern district of Texas and Western district of Arkansas, being in 
some instances concurrent. By section 42 of the act it was declared 
"that appeals and writs of error may be taken and prosecuted from 
the decisions of the United States court in the Indian Territory to 
the supreme court of the United States, in the same manner and 
under the same regulations as from the circuit courts of the United 
States, except as otherwise provided in this act." 

The next act in sequence of time, affecting the question, is that 
of March 3, 1891 (26 Stat. 826), creating the circuit courts of appeals, 
which provided, in section 5, that writs of error from the supreme 
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court might be taken to the circuit and district courts in cases of 
conviction of a capital or otherwise infamous crime, and in other, 
criminal cases jurisdiction was conferred on the proper circuit court 
of appeals. By section 13 of the act it was provided that appeals 
and writs of error may be taken and prosecuted from the decisions 
of the United States court in the Indian Territory to the supreme 
court of the United States, or to the circuit court of appeals in the 
Eighth circuit, in the same manner and under the same regulations 
as from the circuit and district courts of the United States under 
this act In McLish v. Roff, 141 U. 8. 661, 12 Sup. Gt. 118, it was 
held that this act "provides for the distribution of the entire appellate 
jurisdiction of our national judicial system between the supreme court 
of the United States and the circuit court of appeals, therein estab- 
lished, by designating the classes of cases in respect of which each 
of those courts shall respectively have final jurisdiction." It thus 
clearly appears that, if the case now under consideration had been 
heard in the trial court of the territory at any time when these pro- 
visions of the act of 1891 were in force in the territory, the case 
could have been carried by writ of error before the supreme court. 
In other words, when the act of 1891 took effect, the supreme court 
had jurisdiction, by writ of error, in all cases wherein a conviction 
for an infamous crime was had in any circuit or district court of the 
United States or in the United States court in the Indian Territory. 
By the provisions of the act of January 20, 1897 (29 Stat. 492), the 
jurisdiction over cases of infamous crimes is taken away from the 
supreme court, and is conferred upon the circuit courts of appeals; 
so that there can be no question that had the conviction in the case 
now before the court been had in a circuit or district court of the 
United States, subsequent to January 20, 1897, this court would have 
had jurisdiction therein. It is contended, however, that this juris- 
diction does not exist over infamous cases arising in the Indian Ter- 
ritory, on the ground that the act of March 1, 1895 (28 Stat. 693), had 
deprived the supreme court of jurisdiction over infamous crimes in 
the Indian Territory, and therefore the act of 1897 did not confer this 
jurisdiction on this court, it being in terms limited to cases arising in 
the district and circuit courts. The act of 1895 was practically in- 
tended to create a judicial system for the Indian Territory. It en- 
larged the civil jurisdiction of the trial court, and by section 9 it de- 
prived the courts of Texas, Arkansas, and Kansas of all criminal ju- 
risdiction after September 1, 1896, over cases arising in the territory, 
and conferred the entire criminal jurisdiction, after that date, on the 
territorial court. In re Johnson, 167 U. S. 120, 17 Sup. Ot. 735. In 
section 11 it provided for a court of appeals for the territory, and 
enacted that all appeals and writs of error in criminal cases should 
be taken to the appellate court created by the act; and it is by rea- 
son of this provision that it is contended that the pre-existing juris- 
diction of the supreme court over convictions in infamous cases was 
terminated, and therefore the act of 1897 did not transfer jurisdiction 
to this court, in such cases arising in the territory, because no such 
jurisdiction then existed in the supreme court. But the jurisdiction 
of this court is not dependent upon the provisions of the act of 1897, 
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bat upon those of section 11 of the act of 1895, which, after creating 
a court of appeals for the territory and for the taking of all cases, 
civil and criminal, to that court from the trial court on appeal or 
writ of error, further enacts that "writs of error and appeals from 
the final decision of said appellate court shall be allowed, and may be 
taken to the circuit court of appeals for the Eighth judicial circuit, 
in the same manner and under the same regulations as appeals are 
taken from the circuit courts of the United States." Thus, we have 
a specific grant to this court of jurisdiction over the final decisions of 
the appellate court of the territory, which may be said to be open to 
two constructions: First, that it is a grant of jurisdiction over every 
case finally decided by the appellate court, the latter clause of the 
paragraph being intended to point out the manner and method for 
securing the right of appeal created by the preceding portion of the 
sentence or paragraph; or, second, that it is a grant of jurisdiction 
over the final decisions of the appellate court in all cases wherein 
jurisdiction in this court would exist if the decision had been rendered 
in a circuit court of the United States. 

If the first construction is the proper one, then the jurisdiction of 
this court is beyond all fair question ; and we are of the opinion that 
this is the true meaning of the clause under consideration. Section 
11 of the act creates a court of appeals for the territory, and enacts 
that it shall have the same supervisory power over the trial courts 
as is possessed by the supreme court of Arkansas over the trial courts 
of that state; and, appellate jurisdiction in civil and criminal cases 
having been thus conferred, it is then enacted that writs of error and 
appeals from the final decision of said appellate court shall be al- 
lowed, and may be taken to this court, in the same manner and under 
the same regulations as appeals are taken from the circuit courts. 
The natural construction of this clause makes it include all final deci- 
sions of the appellate court. The clause was enacted to confer an 
appellate jurisdiction upon this court over the territorial appellate 
court. When this subject-matter was before congress for -considera- 
tion, two questions would naturally arise: First, what shall be the 
extent of the jurisdiction proposed to be conferred upon the court 
of appeals for the Eighth circuit over the decisions of the territorial 
court; and, second, how shall this jurisdiction be exercised? The 
first question was answered by enacting that "writs of error and ap- 
peals from the final decision of said appellate court shall be allowed 
and may be taken to the circuit court of appeals for the Eighth judi- 
cial circuit"; and the second question was answered by the words, 
"in the same manner and under the same regulations as appeals are 
taken from the circuit courts of the United States." The words cre- 
ating the appellate jurisdiction in this court are general in their im- 
port, and it is difficult to see in what way a more unlimited jurisdic- 
tion could have been created in this court over the final decisions of 
the territorial court than is provided for in this clause of the section; 
and the contention that the addition of the wordfi "in the same man- 
ner and under the same regulations as appeals are taken from the 
circuit courts of the United States" must be construed to be a lim- 
itation upon the previously granted jurisdiction is not well founded 
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They refer solely to the mode in which the previously granted right 
of appeal is to be exercised, . : :. r 

The distinction to be made between statutes containing: a general 
grant of jurisdiction and those intended to be limited to particular 
cases only is well illustrated by the statutes construed by the gfoprema 
court in the cases of In re Heath, 144 XT. S. 92, 12 Sup. Ct 615, and 
Polsom v. U. S., 160 U. S. 121, 16 Sup, Ct. 222, cited and relied upon 
by counsel for the government. In the former case a writ of error 
from the supreme court of the United States to the supreme court of 
the District of Columbia was sought under the provisions of section 
846 of the Revised Statutes of the District of Columbia, which enacts 
that "any final judgment, order or decree of the supreme court of the 
district may be re-examined and reversed or affirmed in the supreme 
court of the United States upon writ of error or appeal, in the same 
cases and in the like manner as provided by law in reference to the 
final judgments, orders and decrees of the circuit court of the United 
States." This statute, by the use of the apt words "in the same 
cases," clearly restricted the appellate jurisdiction of the supreme 
court over the judgments of the supreme court of the District of 
Columbia to the cases in which appellate jurisdiction existed over 
judgments of the circuit courts of the United States. In the case of 
Folsom v. U. S., a case certified from this court to the supreme court, 
and involving the question whether this court had jurisdiction to 
review the judgment of the supreme court of the territory of New 
Mexico in cases of infamous crimes (the case arising before the adop- 
tion of the act of 1897), it was held by the supreme court that the 
question turned upon the construction to be given to section 15 of the 
act of 1891, creating the circuit courts of appeals, which in substance 
provides that, in cases wherein the decision of the court of appeals 
is made final by section 6 of the act, that court shall have the same 
right to review the final judgments of the supreme courts of the sev- 
eral territories as is conferred by the act to review the judgments 
of the district and circuit courts. The supreme court held that this 
flection did not include a general grant of jurisdiction, but that it was 
specific and limited, and did not extend to the decisions of the terri- 
torial court of New Mexico, in cases of infamous crimes, because such 
jurisdiction did not then exist in the court of appeals in cases pend- 
ing in the district and circuit courts. 

The restrictive terms found in the statutes construed in these cases 
are not found in the act creating the judicial system for the Indian 
Territory. The provisions of section 11 of the act creating the court 
of appeals for the territory, and conferring jurisdiction thereon over 
cases heard in the trial courts, do not refer to the jurisdiction of the 
district and circuit courts of the United States, and the extent of 
the jurisdiction of the territorial court of appeals is not in any par- 
ticular controlled by the statutes creating the jurisdiction of the dis- 
trict and circuit courts; and, when the section proceeds to declare 
that the final decisions of the territorial appellate court may be re- 
viewed in this court, it can only refer to final decisions rendered by 
the appellate court in the exercise of the jurisdiction conferred on 
it by the preceding portions of the section, which jurisdiction, as 
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already state<J, is not in any way measured or limited by the jurisdic- 
## . tion o*:t}i£ district or circuit courts; and therefore, if we give to the 
" •: \ # ; wqttIs ftrf&tlirg the appellate jurisdiction of this court their plain and 
£r<|iQaxy n&ewnng, it must be held that the jurisdiction of this court 
; •;• \e$£Ptfc taifft'fihal decisions rendered in the territorial appellate 
•• •' * 'court Unless this is the proper construction of the act, it follows 
that the decisions of the territorial appellate court in convictions 
for infamous crimes cannot be appealed from, but that an appeal to 
this court does exist in all cases not infamous. It is true that, if the 
language of the statute demands this construction, the court is not 
justified in refusing to follow the plain meaning of the statute, by 
reason of the apparently absurd result caused thereby. Polsom v. 
U. S., 160 U. S. 121, 16 Sup. Ct 222. It is equally true that, if the 
words of a statute are susceptible of more than one meaning, the ab- 
surdity of the result of one construction is a strong argument against 
its adoption. Thus, in Lau Ow Bew v. U. S., 144 U. S. 47, 12 Sup. 
Ct 517, it is said: "Nothing is better settled than that statutes should 
receive a sensible construction, such as will effectuate the legislative 
intention, and, if possible, so as to avoid an unjust or an absurd con- 
clusion." No reason can be assigned in support of the view that 
congress intended to deny an appeal in cases of infamous crimes, and 
to confer it in cases of misdemeanor; and therefore no reason exists 
for construing the clause of section 11 of the act of 1895, which con- 
fers jurisdiction upon this court over the final decisions of the appel- 
late court of the territory, in such a manner as to confer jurisdiction 
in minor cases, while denying it in cases of greater importance. If 
the language of the section was such as to clearly show that juris- 
diction was not conferred upon this court in the latter class of cases, 
then it could not be inferred simply to avoid an apparently absurd 
result (Folsom v. U. S., supra) ; but when, as in this case, the words 
of the section conferring the jurisdiction are broad enough to include 
convictions for infamous and noninfamous crimes alike, the court is 
not required to give an enlarged meaning to the words "in the same 
manner and under the same regulations as appeals are taken from 
the circuit courts," in order that the jurisdiction over convictions 
for infamous crimes shall be denied, while it exists over cases of less 
gravity. We hold, therefore, that section 11 of the act of 1895 con- 
fers upon this court appellate jurisdiction over the final decisions of 
the court of appeals of the Indian Territory; and, so holding, it fol- 
lows that the motion to dismiss for want of jurisdiction must be, and 
is, overruled. 



CAMPBELL V. WAITB. 

(Circuit Court of Appeals, Eighth Circuit June 13, 1898.) 

No. 1.01& 

Habeas Corfu*— Prisoner Held bt State fob Acts Done under Federal 
Authority.. 

The federal courts may, on habeas corpus, release a person after his con- 
viction by a state court, as well as before trial, when he Is in custody for 
an act done In pursuance of a law of the United States lawfully enacted. 
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& Bamb. 

Rev. St | 763, was designed to give relief to one in custody under a state 
law, not only when a state statute expressly imposes a penalty for ex- 
ecuting a law of the United States or the process of its courts, but also 
when the state law is general in its terms, and applicable to all persons, 
and one is In custody under color thereof for an act which was in fact 
done in pursuance of federal authority. 

8. Samb. 

When, on habeas corpus, a person claims Immunity from arrest and 
imprisonment, on the ground that he is held for an act done under federal 
authority, the federal courts may go behind the indictment or information 
found in the state court, and ascertain by independent inquiry whether 
the act which furnished the sole basis for the charge was in truth done 
in pursuance of a law of the United States. 

4 Samb. 

The arrest, under state authority, of federal officers or other persons 
for acts lawfully done in discharge of their duties under federal laws, 
presents a case of urgency, which warrants a discharge of the prisoner 
on habeas corpus without remitting him to the slower remedy of an appeal 
to the United States supreme court. 

Appeal from the District Court of the United States for the North- 
ern District of Iowa. 

Edward F. Walte, the appellee, filed an application for a writ of habeas 
corpus in the United States district court for the Northern district of Iowa, 
In which he alleged, In substance, that he was unlawfully restrained of his 
liberty by A. C. Campbell, the sheriff of Howard county, Iowa, under a war- 
rant issued by the district court of said county; that he was held in custody 
and wrongfully deprived of his liberty "for an act done in pursuance of the 
laws of the United States"; and that the restraint so imposed "was in viola- 
tion of the constitution and laws of the United States, the courts of the state 
of Iowa having no jurisdiction to arrest or imprison him." A writ of habeas 
corpus having been duly Issued and served, said A. 0. Campbell, the appel- 
lant, made a return to the writ, stating, in substance, that he held the said 
Waite in custody by virtue of a warrant of commitment issued on a judgment 
of the district court of Howard county, Iowa, which was rendered on June 
22, 1895, and that said judgment after its rendition had been duly affirmed 
on appeal by the supreme court of the state of Iowa. Attached to said re- 
turn were duly-certified copies of the judgment of the district court of How- 
ard county, of the Indictment on which the said Waite had been tried, of the 
judgment of affirmance by the supreme court of the state, and of the warrant 
of commitment under which the accused was held. 

The indictment appears to have been based on section 4767 of the Code of 
Iowa of 1897, quoted below in the margin,* and charged, in substance, that 
E. F. Waite, at and within said county of Howard, on or about the 4th 
day of October, A. D. 1894, did willfully, maliciously, unlawfully, and 
feloniously threaten verbally to accuse one D. P. Andrus, a person then and 
there being and residing in Howard county, Iowa, of the crime of perjury, 
and to have him arrested and punished therefor, in order to compel the sal* 
Andrus to do an act against his will. To the aforesaid return a reply wa* 
filed by the petitioner, wherein he admitted that he had been indicted, tried 
and convicted in the district court of Howard county, Iowa; that the judg 
ment of said court had been subsequently affirmed by the supreme court 
of the state (70 N. W. 596); and that he was then in custody by virtue of a 
warrant Issued on said judgment He averred, however, in substance, that 

*If any person, either verbally or by any written or printed communication, ma- 
liciously threaten to accuse another of a crime or offense, or to do any injury to the 
person or property of another with intent to extort any money or pecuniary advantage 
whatever, or to compel the person so threatened to do any act against his will, he shall 
be imprisoned in the penitentiary not more than two years or be fined not exceeding 
five hundred dollars. 
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the Judgment of the state court, by virtue of which he was held In custody, 
was utterly null and void and of no force or effect, because the acts com- 
plained of in the indictment on account of which he had been accused and 
convicted were acts which he had done and performed as a special examiner 
of pension claims in the discharge of duties that were imposed upon him as 
such examiner by the laws of the United States. In support of this general 
averment, the petitioner alleged, in substance, the following facts: That, at 
the time of the commission of the alleged offense against the laws of the 
state of Iowa, he was a special examiner of the pension bureau, and, as such, 
had authority to administer oaths and take affidavits in the investigation of 
claims pending before the commissioner of pensions, and was charged with 
the duty of examining pension claims and aiding in the prosecution of per- 
sons appearing on such investigations to be guilty of fraud in presenting or 
procuring the allowance of claimB for pension; that one Daniel P. Andrus, 
of Howard county, Iowa, was at the time a pensioner of the United States, 
and an applicant before the pension bureau for an Increase of his pension; 
that three letters had been filed by said Andrus in support of his claim for an 
increased pension; that .the duty had been devolved on the petitioner, by 
order of the commissioner of pensions, of investigating tye merits of said 
claim; that, In the discharge of that duty, the three letters aforesaid and 
other evidence in support of the claim came into the possession of the peti- 
tioner; that, upon an examination thereof, he had good reason to believe, 
and did believe, that one or more of said letters were false and fraudulent, 
in that they had been written long after the time when they purported to 
have been written; and that it thereupon became his duty, as special examiner 
in charge of said claim, to visit said Andrus, and ascertain from him, by a 
statement under oath, the true date when the said letters were written. The 
petitioner further alleged that, for more than one year prior to the date last 
aforesaid, he had been engaged with other special examiners in Investigating 
many pension claims originating in Howard county, Iowa, and in that 
vicinity, in which one George M. Van Leuven, a resident of that county, had 
acted as attorney in prosecuting said claims before the pension department; 
that so many frauds had been unearthed in the course of such investigation, 
many of which had been committed at the Instance of said Van Leuven, 
without any intentional wrongdoing on the part of the applicants, that it was 
deemed inexpedient and impracticable to prosecute all persons concerned 
therein; that general instructions had accordingly been given by the com- 
missioner of pensions to obtain all material evidence that could be obtained 
respecting the conduct of said Van Leuven and other persons who had acted 
in an official capacity, as examining surgeons, who might have been concerned 
in said frauds, to the end that they might be duly prosecuted, but that no 
prosecutions should be recommended or set on foot by special examiners of 
the pension department against individual pensioners who confessed their 
fraud, except in extreme cases where the frauds perpetrated appeared to have 
been gross and willful; that, acting In line with such general instructions of 
the commissioner of pensions, the petitioner visited said Andrus, in Howard 
county, Iowa, with a view of ascertaining whether the aforesaid letters which 
were believed to be fraudulent were in fact written on the date which had 
theretofore been alleged by the pension claimant, to wit, in the year 1864, 
or at a much later date; that, on the occasion of said interview, the petitioner 
requested said Andrus to make a truthful statement concerning said letters 
and the dates when they were written, and said to him, in substance, "that 
if he, the said Andrus, should not tell the truth about said letters, and if It 
should conclusively appear thereafter from other sources that he had made 
false statements, under oath concerning said letters, then he, the said peti- 
tioner, would recommend the criminal prosecution of said Andrus for per- 
jury," the fact being that Andrus had theretofore stated under oath, in a 
deposition taken before a special examiner of the pension bureau in support 
of his claim for a pension, that said letters were written by him during the 
year 1864, which statement was material to the allowance of the claim, and 
constituted the crime of, perjury, under the laws of the United States, provided 
it was false and was known to said Andrus to be false when the same was 
made. The reply further disclosed, in substance, that the acts aforesaid, as 
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described by the petitioner, and no other or different acts, constituted the 
alleged offense for which he had been Indicted, tried, convicted, and sentenced 
in the district court of Howard county, Iowa. The respondent below, who is 
the appellant here, demurred to the foregoing plea, and also moved to strike 
out material parts thereof, but each was overruled. A hearing was then had 
on the Issues tendered by the plea; considerable evidence was offered by the 
petitioner in support thereof; and, at the conclusion of the hearing, the peti- 
tioner was discharged from custody. 81 Fed. 358. The case comes to this 
court on appeal from such order. 

Milton Bemley, Atty. Gen. of Iowa, for appellant 
Edward 0. Stringer, U. S. Atty., Fred W. Reed, and Daniel Pish, 
for appellee. 

Before SAXBORN and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court- 

It is contended on behalf of the appellant, and it seems to be one of 
the principal errors which is relied upon for a reversal of the order of 
the district court, that the facts alleged in the petitioner's reply to 
the sheriff's return, hereafter termed the "petitioner's plea," were in- 
sufficient to warrant his discharge from custody, and that the trial 
court erred both in overruling the demurrer thereto and in admitting 
testimony to substantiate the averments of the plea. In support of 
this contention it is said, in effect, that the plea which was inter- 
posed was inconclusive and of no avail, because it did not admit the 
doing of the acts charged in the indictment, and, furthermore, show 
by proper averments that they were done in obedience to the laws of 
the United States, but that the plea merely admitted the doing of 
certain other acts, quite different from those described in the indict- 
ment, and then averred or showed that such other acts were done in 
pursuance of federal authority. We think, however, that the plea 
was not bad for the reasons last indicated. It is manifest from an 
inspection of the pleading that it was not framed with a view of con- 
fessing and avoiding the specific charge contained in the indictment, 
but that it was framed upon an entirely different theory, namely, for 
the purpose of showing that the petitioner was not guilty of the spe- 
cific acts described in the indictment; that the acts by him done and 
performed, which had furnished the sole basis for a criminal charge 
under the laws of the state, were done by the petitioner in the line of 
his duty as a federal officer; and that by reason of that fact the 
federal court, to which the application for a writ of habeas corpus 
was addressed, was fully empowered by sections 751, 753, and 761 of 
the Revised Statutes of the United States to release him from impris- 
onment, notwithstanding his prior conviction as for a crime in the 
courts of the state of Iowa. The plea seems to have been well con- 
ceived for the purpose last indicated, and it admits of no controversy, 
we think, that the acts which were confessed by the plea, considering 
all the circumstances under which the petitioner was called upon to 
act, were within the line of his duty as a special examiner of the 
pension bureau, the same having been done in accordance with regu- 
lations lawfully made and instructions given by the commissioner of 
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pensions, and therefore haying been done and performed in pursuance 
of the laws of the United States. 

It is insisted, however, in behalf of the appellant, that the action 
taken by the trial court sets at naught the solemn adjudication of 
the courts of Iowa in a case properly within their jurisdiction, and 
that, because of this fact, the order discharging the petitioner was er- 
roneous and beyond the power of the trial court The answer to 
this contention is found in the fact that by section 7 of the act of 
March 2, 1833 (4 Stat. 632, c. 57), the substance of which is now em- 
bodied in section 753 of the Revised Statutes, the congress of the 
United States has expressly authorized the federal courts to issue 
writs of habeas corpus for the release of persons who are confined 
or imprisoned "for any act done, or omitted to be done, in pursuance 
of a law of the United States, or any order, process, or decree of any 
court or judge thereof." By means of numerous federal adjudica- 
tions upon this act, which have been cited and approved by the su- 
preme court of the United States, it is now well established: First, 
that the federal courts may release a person after his conviction by a 
state court as well as before a trial, when he is restrained of his lib- 
erty for an act done in pursuance of a law of the United States law- 
fully enacted; second, that the statute in question was designed 
to give relief to one in custody under a state law, not only when a 
state statute expressly imposes a penalty for executing a law of the 
United States or the process of its courts, but also when a state law 
is general in its terms, and applicable to all persons, and one is in 
custody under color thereof for an act which was in fact done in 
pursuance of federal authority; and, third, that, when an indictment 
charging an offense against a state law does not show on its face that 
the act which forms the basis of the charge was done in pursuance 
of a law of the United States, that fact may be established by proof 
aliunde, — in other words, that when, in a proceeding by habeas cor- 
pus, a person claims immunity from arrest and imprisonment on the 
ground that he is in fact held for an act done in pursuance of federal 
authority, the federal courts may go behind the indictment or infor- 
mation, as the case may be, and ascertain by an independent inquiry 
whether the act which furnishes the sole basis for the charge was in 
truth done in pursuance of a law of the United States, or the order, 
process, or decree of a federal tribunal. If the federal courts did not 
possess the power last mentioned, the habeas corpus act would in 
some cases prove ineffective to protect federal officers in the perform- 
ance of their duties. In re Hurst, 2 Flip. 510, 12 Fed. Cas. 1024; 
Brown v. U. S., 2 Woods, 428, 4 Fed. Cas. 98: U. S. v. Jailer, 26 Fed. 
Cas. 571, 575, 2 Abb. (U. S.) 265; Ex parte Thompson, 1 Flip. 507, 23 
Fed. Cas. 1015, 1016; Ex parte Jenkins, 2 Wall. Jr. 521, 13 Fed. Cas. 
445; In re Bull, 4 Dill. 323, 328, Fed. Cas. No. 2,119; In re Neill, 8 
Blatchf. 156, 17 Fed. Caa 1296. It was also decided in Re Neagle, 
135 U. S. 1, 75, 10 Sup. Ct. 658, where most of the foregoing cases 
were cited and approved, that no act done in pursuance of a law of 
the United States lawfully enacted can be an offense against the laws 
of a state, and that an act done in obedience to rules or regulations 
lawfully prescribed by one of the executive departments of the gov- 
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emment or fn obedience to the directions of one of the heads of such 
departments, acting within the scope of his authority, is to be regarded 
as an act done in pursuance of a law of the United States, although 
no statute of the United States has in express terms directed the 
doing of the act It may be conceded that the act of congress of 
March 2, 1833, which empowers the federal courts to go behind an in- 
dictment found in a state court, and determine by an independent 
investigation of the facts whether the act which forms the basis of 
the criminal charge was done in pursuance of federal authority, con- 
fers a delicate and anomalous power on the federal courts, which 
should in aU cases be cautiously exercised; but, in view of the numer- 
ous adjudications cited above, we cannot doubt the existence of such 
a power, nor the fact that it was intentionally conferred by the law- 
maker. The act in question owes its birth to an attempt by one of 
the states of this Union to nullify the action of the congress of the 
United States over subjects that had been committed to its charge 
by the federal constitution, and the power thereby conferred on fed- 
eral courts and federal judges was granted for no other purpose than 
to prevent interference with the rightful authority of the general 
government. Owing to the dual nature of our government, it was 
deemed necessary legislation to accomplish that object 

It follows from what has been said that no error w*s committed by 
the trial court in receiving the proof which was offered by the peti- 
tioner to show that, in point of fact, he was in custody for acts done 
in the legitimate discharge of his duties as a federal official, nor in 
ordering his discharge when fully satisfied that such was the case. 
For acts of that nature the state, court was without power to im- 
prison or fine the petitioner, and its judgment inflicting such punish- 
ment was void in the same sense that the judgment of a court is void 
when it sentences a person to a kind of punishment not authorized 
by law. Ex parte Lange, 18 Wall. 163; Ex parte Bain, 121 U. S. 
1, 7 Sup. Ct. 781. 

It is further suggested in the brief of the attorney general, and 
some stress was laid on that point in argument, that, in any event, 
the petitioner should not have been discharged on habeas corpus, but 
should have been remanded to the custody of the sheriff, and required 
to prosecute a writ of error to the supreme court of the United 
States. This contention, we think, is without merit. While it is 
true that the relief prayed for by the petitioner could have been ob- 
tained in the usual way by a writ of error, yet, in our judgment, the 
casp at bar does not belong to the class of cases in which a person in 
custody under the warrant of a state court should be compelled to 
seek relief by appeal or writ of error rather than by a writ of habeas 
corpus. In the case of Ex parte Royall, 117 U. S. 241, 251, 6 Sup. 
Ct 734, it was said, in substance, that when a federal officer is in 
custody for an act done in pursuance of a law of the United States, 
or an order, process, or decree of a federal court, and that whf»i a 
citizen of a foreign state is in custody, under the warrant of a state 
court, for an act done under an authority claimed to have been con- 
ferred by the sovereignty of which he is a citizen, so that our ra- 
tions with foreign governments are involved in the controversy, &~tii 
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cases present questions of such importance and urgency that the 
court which is appealed to for relief may and should discharge the pe- 
titioner in a proceeding by habeas corpus, instead of compelling him 
to resort to the slower remedy by appeal, provided that it finds upon 
an investigation of the case that the petitioner's complaint is well 
founded. The arrest of federal officers or other persons for acts 
lawfully done in discharge of their duties under federal laws impairs 
to a certain extent the authority and efficiency of the general govern* 
ment; and for that reason no court, so far as we are aware, has ever 
hesitated in that class of cases to discharge a petitioner from custody 
by writ of habeas corpus, when it appeared on a hearing of the case 
that the petitioner was entitled to be released from imprisonment. 

No other questions besides those already noticed and decided are 
presented by the assignment of errors which require consideration at 
our hands. In the brief of counsel for the appellant it is said, in 
substance, that the errors complained of consisted in overruling the 
demurrer to the petitioner's plea; that, on the conceded facts of the 
case, which we take to mean the facts alleged in the petitioner's plea, 
inasmuch as there is no special finding of fact contained in the rec- 
ord, the trial court had no jurisdiction to issue a writ of habeas 
corpus or to discharge the prisoner; and that the court also erred in 
holding that the petitioner was illegally deprived of his liberty when 
it appeared that he was in custody under the judgment and sentence 
of the district court of Howard county, Iowa, upon an indictment 
alleging an offense under the laws of the state. These, in our opin- 
ion, are the only questions presented by the record which are open 
for review by this court; and, as they have each been considered and 
the position taken by the appellant adjudged to be untenable, the 
order discharging the petitioner from custody is hereby affirmed. 



LAPP et aL v. RITTER. 

(Circuit Court, D. Indiana. June 30, 1808.) 

No. 9,568. 

1. Federal Courts— Following State Decisions— Construction of Stats 
Statutes. 

A decision by the highest court of a state, construing a statute of the 
state, is as binding upon the federal courts as though the construction so 
given had been written in the statute by the legislature itself. 

ft. Replevin— Dismissal of Suit by Plaintiff— Character of Judgment, 

Under the Indiana Code of 1881, when a plaintiff in replevin voluntarily 
dismisses the suit, after obtaining possession of the property, the only 
judgment that can be entered is for costs, and a return of the property 
cannot be directed. This, however, does not leave the defendant without 
a remedy, since the dismissal is a breach of the condition in the replevin 
bond requiring the plaintiff to prosecute his suit to effect, and defendant 
may sue on the bond, and recover the value of the property taken from 
him. Nor in such case is the burden of showing title to the property 
shifted from the plaintiff in replevin to the defendant, since, in an action 
on the bond, the latter would be entitled to judgment on introducing the 
replevin bond and the proceedings in the replevin suit, unless the replevin 
plaintiff then showed by preponderance of proof that he was the owner of 
entitled to possession of the property. 
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This was an action of replevin by Peter Lapp and others against 
John K Bitter. 

C. B. Templer, Gregory, Silverberg & Lotz, and Gavin, Coffin & 
Davis, for plaintiffs. 
Frank B. Burke, for defendant 

BAKER, District Judge (orally). This is a suit brought by the 
plaintiffs against the defendant in this court for the recovery of the 
possession of certain personal property alleged to be wrongfully in 
the possession of the defendant, and of which the plaintiffs allege 
they are the owners and entitled to the possession. The com- 
plaint in this case is verified, so that it becomes an' affidavit, as re- 
quired by the statute of the state as a condition precedent to the 
issuance of the writ of replevin. In order to procure the issuance 
of the writ of replevin, the plaintiffs were required to, and did, file 
an undertaking as provided by the statute, signed by themselves and 
a surety. The undertaking required by law and filed in this case 
contains three conditions or covenants: First, that the plaintiffs 
shall prosecute their action with diligence and to effect; second, 
that they shall return the property, if a return be adjudged by the 
court; and, third, that they will pay all costs and damages that 
may be awarded against them. The complaint has been put at issue 
by the filing of an answer, and on the day preceding the day set for 
trial of the cause the plaintiffs filed in court a written dismissal of 
the same.- The question presented and argued by counsel is as to 
the form of the judgment upon such dismissal. On behalf of the 
complainants the contention is that the dismissal should be followed 
by a judgment simply for the costs. On behalf of the defendant it 
is contended that there should be, in addition to a judgment for 
costs, a judgment awarding the return of the property to the de- 
fendant. 

By section 914 of the Revised Statutes of the United States it is 
provided, in substance, that in all common-law actions in courts of 
the United States the pleadings, procedure, and practice shall be 
conformable, as nearly as may, to the? pleadings, procedure, and prac- 
tice in the courts of the state in which such United States courts are 
held. It results from this statutory provision that the question as 
to the judgment which must follow the plaintiffs' dismissal of their 
cause of action is to be determined by the law of this state. This 
is a dry question of law, and, whether the court may feel that it 
operates with harshness or otherwise, it is without any discretion, 
but is bound to pronounce the law as it finds the law to be. In 
Wiseman v. Lynn, 39 Ind. 250, the supreme court of this state, re- 
viewing the various provisions of the Civil Code of 1852 relating to 
the subject of dismissal of causes of action, and other cognate sec- 
tions, reached the conclusion that, under a proper construction of 
the statutes of this state, when a suit in replevin was dismissed by 
the plaintiff the court was without power to award any further judg- 
ment than one for costs. This decision was grounded, not upon a 
review and consideration of the decisions in other jurisdictions for 
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the purpose of ascertaining what was the true common-law rule in 
auch cases, but was rested exclusively upon the construction of the 
statutes of this state. It is settled by the decisions of the supreme 
court of the United States that the construction placed by the highest 
judicial tribunal of the state upon a statutoiy or constitutional pro- 
vision of the state is as binding and conclusive upon the courts of 
the United States as though the construction so given had been writ- 
ten into the statute by the legislature itself. The statutory provi- 
sions found in the Code of 1852 were changed in 1877, and in view 
of that change a different construction was given by the supreme 
court of this state; holding, under this statute, that a judgment for 
the return of the property on the dismissal of a replevin suit was 
within the power of the court, and was a proper judgment to be 
entered. But in 1881, when the laws of this state were again codi- 
fied, the provisions of the act of 1877 touching this subject were 
dropped out of the statute, and the statutory provisions in regard 
to the right of dismissal were restored by the act of 1881 to the con- 
dition in which they stood under the Code of 1852. In Hulman v. 
Benighof, 125 Ind. 481, 25 N. E. 549, the supreme court of the state, 
in considering the question as to the form of judgment that it was 
lawful for a court of the state to enter on the dismissal of a replevin 
suit, expressly decided that the only judgment that could be award- 
ed on such dismissal was a judgment for costs. 

It is suggested that the court ought not to regard itself bound by 
the construction placed by the supreme court of this state on the 
various statutory provisions relating to the subject of dismissal of 
actions, except in so far as the court might regard such interpreta- 
tion as equitable and just. The court does not so regard its duty, 
or so understand the law. The court understands that it is bound 
to accept any construction whatever placed by the supreme court 
of the state upon the constitution or laws of the state as the true 
construction, whatever may be the private views of the court on 
that subject. But the court does not concede that the disastrous con- 
sequences suggested by the learned counsel for the defendant will 
follow from the action of the court in this case in following the de- 
cisions of the supreme court of the state. . Each of the three condi- 
tions of the bond, as against all the parties to it, — principals and 
surety, — are independent, and not dependent. The first condition of 
the bond is that the plaintiffs shall prosecute their suit with dili- 
gence, and to effect. This covenant is an independent one, and a 
dismissal of the suit is a breach of its condition ; and for such breach 
the defendant, in a suit upon the bond, is entitled to recover the full 
ralue of the property wrongfully taken from him by the writ of 
replevin, together with costs and damages for its unlawful caption 
and detention, unless the plaintiff in replevin proves, in mitigation 
of damages, title to or interest in the property in suit. 

It is further suggested that a dismissal of the suit will give the 
plaintiffs an unconscionable advantage over the defendant, by shift- 
ing the burden of the issue. It is suggested, and correctly, that in 
a suit in replevin the defendant is not required to show title or own- 
ership of the property, but the burden is on the plaintiff to show hi* 
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own title to the property, and, unless he establishes a title in him- 
self, he cannot recover, even though the defendant may have no title 
whatever. If the dismissal of the suit, and driving the defendant to 
bring an action on the replevin bond, shift this burden from the 
plaintiffs to the defendant, a court would hesitate long before per- 
mitting the dismissal of a replevin suit. But such is not the law. 
In a suit upon the replevin bond, brought by the defendant against 
the plaintiffs and the surety after the dismissal of the replevin suit, 
the plaintiff in the suit will establish a right to recover, prima facie, 
the full value of the property taken, by introducing in evidence the 
complaint and undertaking in replevin, and by showing the dismissal 
of the suit, and by introducing the writ of replevin, the sheriff's re- 
turn, and appraisement, showing the seizure of the property, and the 
appraised value of it; and, if no further evidence is introduced on 
either side, it would be the duty of the court to instruct the jury 
peremptorily that the plaintiff was entitled to recover the full ap- 
praised value of the property, with interest upon it, and any dam- 
ages that were shown beyond that, together with costs. The Imrden 
still remains on the replevin plaintiffs in a suit on the bond, where 
they become defendants. In order to defeat a recovery of the full 
value of the property as returned by the sworn appraisers, the bur- 
den is still upon the plaintiffs in a replevin suit (principals and sure- 
ties alike) to establish by a preponderance of the evidence that they 
— or their principals, rather — were the owners of the property, or 
had some interest in it, at the time they instituted their suit of 
replevin;, and, failing to show that, they would be liable for the 
full value of the property, the same as though they had been de- 
feated in the replevin suit for a like failure to show title in them- 
selves. So it results that there is no practical prejudice imposed up- 
on the defendant by the dismissal of the suit, except only the ques- 
tion of delay. The burden of the issue is not shifted in any re- 
spect whatever. The replevin plaintiffs, in order to reduce the 
amount of damages to which the replevin defendant would be enti- 
tled in a suit upon the replevin undertaking, are still required, by a 
preponderance of the proof, to show that they were the owners of 
the property, or were entitled to some interest therein. The only 
judgment that the court is competent to pronounce on the dismissal 
that has been filed is a judgment for costs, and such judgment will 
be awarded. 



Mckenzie t. poorman silver mines op Colorado, Limited. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1S98.) 

No, 1,053. 

1 Code Plbamko— Dbniam of Answer. 

Under the Colorado Code, the plea of the general issue, as known at com- 
mon law, is abolished, and the answer must contain a denial of each ma- 
terial allegation intended to be denied, and every material allegation not 
controverted is taken as true, 
1 Account Stated. 

A mere allegation that, on a certain date, plaintiff "rendered to defend- 
ant a statement of said account" (being the account sued on) r is not equiv- 
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aient to an averment that the account between the parties had been stated, 
showing a specific sum due, so as to make the suit one on an account 
stated. 
& Corporations— Contracts of Agents— Ratification. 

In an action against a corporation on a contract made between plaintiff 
and a third person, who is alleged to have acted in behalf of the corpo- 
ration, it is not necessary to show that the contract was made under 
authority of a resolution of the board of directors; and, if there is evi- 
dence tending to show that it was made in the interest of the corporation, 
which recognized it, accepted Its benefits, and acted on its provisions, 
this is sufficient to warrant the submission of the cause to the jury. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Willard Teller (H. M. Orahood and E. B. Morgan, on the brief), 
for plaintiff in error. 
Hugh Butler, for defendant in error. 

Before SANBORN and THAYEB, Circuit Judges, and SHIRAS> 
District Judge. 

SHIRAS, District Judge. This action was brought by plaintiff for 
the purpose of recovering from the defendant, a corporation created 
under the laws of Great Britain, the sum of $14,005.35, it being 
averred in the petition that the defendant on the 24th day of October, 
1894, was indebted to plaintiff for services by him rendered to de- 
fendant as superintendent of its mines and property in Boulder coun- 
ty, Colo., and for money expended, and goods, wares, and merchan- 
dise furnished, by plaintiff to defendant, in superintending and prose- 
cuting the work and operations of the defendant; that on the day 
above named plaintiff rendered to defendant a statement of the ac- 
count, and defendant thereupon acknowledged said indebtedness, and 
then and there promised plaintiff to pay the same, but has failed and 
neglected to pay the same or any part thereof. To this petition an 
answer was filed, wherein the defendant denied: 

"That on the 24th day of October, 1894, or at any other time, it was Indebted 
to the plaintiff in the sum of $14,005.35, or in any other sum, for services by 
the plaintiff theretofore or at any time rendered to* the defendant, or for 
money expended, or for goods, wares, and merchandise furnished, by plain- 
tiff in superintending and prosecuting the work and operations of the de- 
fendant, or for any other consideration, or at all; and it denied that on said 
24th day of October, 1894, or at any other time, it acknowledged that it was 
indebted to the plaintiff in the sum of $14,005.35, or in any other sum what- 
ever, or that said sum, or any sum whatever, was due* from defendant to 
plaintiff; and it further denied that it promised to pay to the plaintiff the 
said sum, or any sum whatever." 

When the case was called for trial, and after the jury had been 
sworn, the plaintiff moved the court for an instruction to the jury to 
return a verdict in accordance with the prayer of the complaint, on 
the ground "that the denial of the wording of the indebtedness of 
the complaint is not a denial under the authorities decided by the 
supreme court." This motion was overruled by the court, and the 
case proceeded to a hearing upon the evidence, the plaintiff in the 
first instance introducing evidence tending to show that he had been 
in the employ of the defendant company as superintendent of the 
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mines operated by the defendant company, and had expended certain 
sums of money and furnished goods and wares in connection there- 
with, and that on or about the 24th day of October, 1894, he and 
Thomas W. Goad, who, it is claimed, was acting as the general man- 
ager of the defendant company, went over plaintiffs account, and 
agreed upon the sum of 1 14,005.35 as being the amount due, a state- 
ment thereof being made and furnished to Mr. Goad, who said he 
would forward it to the company in Scotland. 

Upon the conclusion of the evidence, the court instructed the jury 
to And for the defendant, and plaintiff now brings the case before 
this court by writ of error, and the first ground assigned as error is 
the action of the trial court in overruling plaintiff's motion for ver- 
dict and judgment on the pleadings. The position taken by plaintiff 
is that the action is on an account stated, and that the answer pre- 
sented no issue, because it did not deny the averment of the petition 
that the plaintiff on the 24th day of October, 1894, rendered to de- 
fendant a statement of said account, and that, in the absence of a 
denial of this averment, all the other denials of the answer are of no 
avail. It is admitted by counsel for plaintiff that the Code of Colo- 
rado has abrogated the plea of the general issue as known in the 
common law, and requires either a general or specific denial of the 
averments of the complaint. At the common law, in an action upon 
an account stated, the plea would be "non assumpsit," the foundation 
of the action being the promise, express or implied, to pay the amount 
shown to be due by the account stated. This denial is found in the 
answer of the defendant in this case, and, in substance, the denials 
of the answer amount to the general issue, which would have been 
available under the common-law system of pleading. But, as the 
code system of pleading obtains in Colorado, the answer is to be 
viewed in the light of the code provisions, which are to the effect 
that the answer must contain a denial of each material allegation 
intended to be denied, and that every material allegation not con- 
troverted by the answer shall be taken as true; and the contention of 
the plaintiff is that, as the answer did not deny the averment in the 
complaint "that plaintiff on said last-named day [October 24, 1894] 
rendered to defendant a statement of said account," this averment 
must be taken to be true, and therefore plaintiff was entitled to 
judgment on the pleadings. 

If the averment in the complaint had been to the effect that on the 
24th of October, 1894, an account between the parties had been 
stated, showing a specific sum to be due plaintiff, it might be that a 
failure to deny such statement would be construed to be an admis- 
sion of the cause of action, but that is not the averment in this case. 
The mere rendition of an account from one party to another does not 
constitute an accaunt stated, upon which an action can be main- 
tained. 

Thus, in Toland v. Sprague, 12 Pet. 300, a case cited by counsel 
for plaintiff, it is said: 

"We agree with the court that the mere rendering an account does not make 
tt a stated one; but that If the other party receives the account, admits the 
88F.-8 
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correctness of the Items, claims the balance, or offers to pay It, as It may be 
for or against him, then it becomes a stated account" 

The admission of the account rendered, so as to make it an account 
stated, may be inferred from retaining the same for a sufficient or 
reasonable length of time without objecting thereto, but such reten- 
tion is merely the evidence from which the admission is inferred; 
and therefore when, as in this case, it is averred in a complaint that 
an account was rendered, and that it was acknowledged by the de- 
fendant, who promised to pay it, the case would not be made out by 
proving that an account had been rendered. It would be necessary, 
in addition, to prove that the defendant had either expressly prom- 
ised to pay the amount, or, by receiving the account and retaining 
it without objection, had impliedly admitted its correctness, from 
which admission the promise to pay would be implied. 

In this case the answer, while admitting that the account had been 
rendered, expressly denied that the defendant had ever acknowledged 
it to be correct, or had ever promised to pay it, and thus an issue of 
fact was created, putting plaintiff to his proof, and the court did not 
err in overruling the motion for judgment on the pleadings. 

The next question for determination is whether the court below 
erred in directing a verdict for the defendant upon the evidence in 
the case. As already stated, the plaintiff is seeking to recover for 
services alleged to have been rendered to defendant as superintendent 
of the mining property, and also for money expended and goods 
and wares furnished to the defendant in carrying on the operations 
of the mine from 1891 to 1894. From the evidence it appears that 
the mine was originally owned by plaintiff; that on the 1st day of 
September, 1891, a written agreement was entered into between the 
plaintiff- and H. A. W. Tabor, which recites that a contract had be- 
fore that date been entered into between the parties with regard to 
the sale of the Poor Man Lode Mining Claim, in Boulder county, 
Colo.; that in pursuance of that contract a corporation had been 
formed under the laws of Great Britain, named the 'Toorman Silver 
Mines of Colorado, Limited," with a capital stock of 130,000 shares, 
of £1 each, of which 103,000 were ordinary, and 27,000 were deferred, 
shares; that 10,000 of the ordinary shares had been sold for $48,500, 
which amount had been paid to plaintiff in part payment of the pur- 
chase price of the property; that 4,000 shares of the deferred stock 
were to be issued to the promoters of the company in payment for 
their services, the remaining 23,000 deferred shares were to be held 
to procure a working capital for the company, and the remaining 
93,000 shares of common stock were to be issued to plaintiff, and, 
upon the delivery of the deed of the mining property to the corpora- 
tion, the 93,000 shares of stock issued to plaintiff were to be deposited 
in the Denver National Bank, Colo., or with its , correspondent, the 
Alliance Bank of London, subject to the order of H. A. W. Tabor, 
who had the right to withdraw the same from time to time, upon 
paying into the bank to the credit of plaintiff 80 per cent, of the 
par value of the stock, and upon the completion of the payment of 
$330,000, the agreed purchase price, to the plaintiff, the remaining 
stock should be delivered to the said Tabor; it being further agreed 
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"that the said party of the first part, until he shall be paid in fall for 
his said property, as abQve herein provided for, shall remain aa 
superintendent, in charge and control of the mine, at a salary of three 
hundred dollars per month, and that T. W. Goad shall be the resident 
and consulting engineer of said company." 

The evidence does not clearly show the relation actually existing 
between Tabor and the defendant corporation, but it would appear, 
from the recitals of this contract, that the corporation was organized 
for the purpose of completing the contract of purchase of the mine 
existing between plaintiff and Tabor, and by its terms this contract 
of September 1, 1891, provided for the purchase of the property by 
the defendant company, and there is evidence tending to show that 
the defendant corporation took the benefit of the contract. The con- 
tract recites that the property has been conveyed to the company by 
good and sufficient deeds, which by the further terms of the contract 
were to be delivered to the Denver National Bank or the Alliance 
Bank of London, to be held until payment of the purchase price had 
been completed. It is true this contract is signed only by plaintiff 
and by Tabor, but, if from the entire evidence it should be found 
that the defendant company accepted its benefits and acted under 
its provisions, there would be ground for holding that the company 
had assumed its obligations, which question would be for the jury 
under the evidence in the case. This contract expressly provides 
that the plaintiff, until full payment for the property has been made, 
should remain in charge and control of the mine, as superintendent, 
at a salary of $300 per month. The trial judge deemed this to be 
an absurd and foolish agreement, and held that, before it could be 
made binding upon the defendant, it ought to be made to appear 
that it was made by resolution of the board of directors, through and 
by the constituted authorities, and that it did not appear that Tabor 
had authority to make such a bargain on behalf of the company. 
The question is not whether this particular provision of the contract 
was or was not a wise or foolish provision. It is part of the con- 
tract, as plainly stated as it is possible to put it, and it forms part of 
the consideration for which the plaintiff agreed to sell the mining 
property to the defendant company. The question to be decided is 
whether the company is bound by the terms of the contract The 
plaintiff testified that this contract of September 1, 1891, was the 
contract under which the defendant bought the mine; and there was 
certainly, therefore, some evidence to show that this written contract 
was made in the interest of the company; and, if the company recog- 
nized it, accepted its benefits, and acted on its provisions, this would 
be evidence showing that it was adopted by the company; and, if in 
fact it was thus recognized and adopted, it became binding upon the 
company, the same as though it had been formally executed in the 
corporate name. 

It must be further remembered that the suit is not only to recover 
'the sum claimed to be due the plaintiff, as salary for the time he re- 
mained in charge of the mine, but also for money expended by plain- 
tiff in paying expenses incurred in running the mine; and there 
is evidence tending to show that T. W. Goad directed plaintiff to 
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operate the mine, after the defendant company had become inter- ' 
esrted therein, and that money was expended in putting in machinery, 
in clearing the mine of water, and in paying the wages of the men em- 
ployed, and that ore of the value of $70,000 was mined and sold: 
and there is evidence tending to show that the defendant company 
received a portion of this money, and to some extent, at least, ac- 
cepted the benefits of the work done and expenditures made by 
plaintiff, but the court refused to submit the issue on this branch 
of the case to the jury. It is not to be denied that upon the ques- 
tions of the relation of H. A. W. Tabor to the defendant company, of 
the connection of the company with the contract of purchase of the 
mining property, of the authority actually possessed and exercised 
on behalf of the defendant company by T. W. Goad, who in some 
form and to some extent represented the corporation, the evidence, 
as presented by this record, is confused and very far from satisfac- 
tory, and yet we are of the opinion that it contains some evidence 
tending to show that the corporation had become bound by the con- 
tract of September 1, 1891; that T. W. Goad did to some extent repre- 
sent and act for the company in managing the affairs of the company 
in connection with the mining property; that, under the joint man- 
agement of the plaintiff and T. W. Goad, the mine was operated, ex- 
penses incurred, and ore mined of the value of $70,000, which to a 
greater or less extent went to the benefit of the defendant company; 
and therefore there was evidence which should have been submitted 
to the jury, in order that it might be determined, as matters of fact, 
whether the company had recognized the contract of September 1, 
1891, and by accepting its benefits had become bound by its obliga- 
tions; whether the acts and contracts of T. W. Goad bound the com- 
pany, either by reason of previous authority granted him, or by ap- 
proval of his acts in its behalf; and whether the company, by accept- 
ing the benefits of the work done and expenditures made by plaintiff 
in operating the mine, had become bound to repay the cost thereof. 

If there was evidence on these matters for the consideration of the 
jury, as we hold there was, the court below erred in directing a ver- 
dict for tlje defendant, and its judgment must be reversed, and the 
case be remanded to the circuit court, with instructions to grant a 
new trial. 



BALTIMORE & O. R. CO. V. HELLENTHAL. 
(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

No. 578. 

L Evidence— Admissibility. 

Testimony of a witness, acquainted with the situation, that a railroad 
track is straight at a certain point, and a crossing In plain view for a cer- 
tain distance, is competent. 

JL Appeal awd Error— Objections to Evidence. 

Objections to the admission of evidence which do not specifically and 
distinctly Indicate the grounds upon which they are made are of no avail 
on appeal. 
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S. CONTRIBUTOBT NEGLIGENCE— RlGHT OF ACTION. 

Contributory negligence of the party Injured will not defeat an action. 
If the defendant might, with reasonable care, have avoided the conse- 
quences of such negligence. 
4 Negligence— Question fob Jubt. 

Where there is conflicting evidence as to the distance at which an en- 
gineer on a locomotive saw a child on the track and as to the distance 
within which the train could be stopped, the question as to whether the 
engineer was negligent in not stopping the train in time is for the jury. 
& Measure of Damages— Instructions. 

When the law in regard to the measure of damages for the killing of 
child is correctly given in the general charge, it is not error to refuse * 
more detailed special instruction covering the same ground. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

This action was brought in the court of common pleas of Franklin county, 
Ohio, against the Baltimore & Ohio Railroad Company, the plaintiff in error, 
to recover damages for the death of William Bauer, caused, as alleged, by 
the negligence of plaintiff in error. The case was, upon petition of the de- 
fendant, removed into the circuit court of the United States for the Eastern 
division of the Southern district of Ohio, and the trial resulted in a verdict 
and judgment in favor of the plaintiff for $1,500, and the case is brought here 
for review on writ of error. Deceased was a child 18 months of age, and had 
escaped from the home of his parents about 9 o'clock a. m., Sunday, April 9, 
1894, and had wandered unobserved upon the railroad track of the defendant 
at a public crossing 50 yards or more from the house, and was sitting with 
his head down at the edge of the boards which made the highway, and just 
at the end of the cattle guard, when struck and killed by the locomotive of 
a passenger train of the defendant going south. This crossing was half a 
mile or more south of Briggsdale station, on the Midland Division of the 
defendant's railway system. The view of this crossing was open and unob- 
structed, and the track straight, from Briggsdale station going south. From 
Briggsdale station to the crossing is slightly up grade. The day was clear 
and the track dry. The engineer on the locomotive says the child, when first 
seen, was thought to be a Plymouth Rock chicken, being dressed, as the proof 
all shows, In light blue clothes. He says that when he first discovered that 
the object was a child he was 300 to 400 feet away, and said to the fireman, 
"My God, Dick, there is a child on the track!" and at once applied the emer- 
gency brake, and used all means to stop the train, reversing, as he thinks, 
the engine. The fireman (Johnson) agrees in the main with the engineer In 
his testimony, and says positively the engine was reversed, but says that 
when the engineer told him there was a child on the track they were two, 
and it may have been three, hundred yards from the child, so far as he can 
remember. Locomotive engineers were examined as experts, and gave opin- 
ions as to the distance required within which to stop a passenger train by 
application of all available appliances under the circumstances attending the 
accident,— such as the rate of speed, length of train, grade and condition of 
track. The necessary distance, as estimated by the different witnesses, varied 
from 350 to 1,000 feet. The court, in the charge to the jury, eliminated from 
the case and withdrew from the jury every question except the simple issue 
of fact whether, after the engineer knew or suspected that the object on the 
track was a child, he used ordinary care and skill to avoid the accident The 
exact language of the court was as follows: "This case presents a very simple 
Issue. The first one is whether the engineer, after he saw the object on the 
track, and after he knew or suspected that that object was a child, used the 
care and skill which an engineer of ordinary care and skill would have used 
to avoid the accident If he did, then the company is not liable; if he did not, 
the company is liable, The only evidence on the subject shows that the child 
was sitting at the edge of the boards which make the highway, with its head 
down over the rail. It was not using the highway for the purpose of passing 
or repassing. It was sitting there in a way in which it had no right to use 
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the highway. Therefore it had not the rights of a traveler upon the highway, 
and the company was not bound, with respect to it, to use care before its 
agents should have discovered that it was a child upon the highway. The 
only issue before you, therefore, is whether, after the engineer or fireman saw 
the object, and either knew or suspected that it was a child, he used the care 
and skill which an average engineer—an engineer of average skill and care- 
would have used to prevent the accident. If he did, the company is not 
liable; if he did not, the company Is." The court denied a motion or request 
to direct a verdict in favor of defendant upon the whole of the evidence, re- 
fused certain special instructions requested by defendant, and error is as- 
signed to the action of the court in denying the motion and special instructions, 
as well as to the ruling in admitting certain evidence over objection by de- 
fendant. 

J. N. Collins, for plaintiff in error. 
Thomas B. Minehan, for defendant in error. 

Before LURTON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

CLARK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In considering the grounds relied on for reversal in this court, 
we shall examine the questions in the order in. which they would 
arise in the progress of the trial, rather than according to impor- 
tance or the order in which they were discussed at the bar. This 
brings us to the question made on the admission of certain evidence 
against exception by the defendant. William Bauer, the father of 
the deceased child, was permitted to testify that the track was 
straight, and the track and crossing in plain view for about two 
miles going south, or going from Columbus. There was objection 
to this at the trial, and also in the assignment of errors, although 
this is apparently not pressed or relied on in the brief, and the 
objection is clearly not well taken. It was obviously competent to 
show by any witness acquainted with the situation that the track 
was straight, and the view of the crossing unobstructed, and for 
what distance. Other witnesses had proved substantially the same 
facts without objection, except the distance was stated as not 
being quite so far in which the view was thus plain and open. 
Other evidence was admitted under exception, which presents a 
more serious question. Experiments had been made by witnesses 
after the accident and before the trial, by placing objects on the 
railroad track at the crossing where the child was, or was supposed 
to have been, and walking back upon the railroad track to ascertain 
by observation hew far these objects could be seen. A black hat at 
one time, and a blue dress on a small bush at another, were the 
objects used for these tests or experiments. The bush was supposed 
to represent the height of the child, and the dress the color of that 
on the child when killed. Not only the full substance of the evi- 
dence to the admission of which the error is alleged is in accordance 
with the rules of this court quoted in the assignment of errors, but 
the same, with the objection, is set out literally as follows: "Q. 
What object did you place there? (To which question the defend 
ant objected. Objection overruled. Exception by defendant.)*" 
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And the answer thereto as follows: "A. We laid a black hat on 
the crossing, and went down below the station, and we could see it, 
and tell what it was." Also the following question asked the wit- 
ness William Bauer, and the answers thereto: "Q. Did you try 
more than one object? You used a black hat. Did you try any- 
thing else? A. We used a dress there one morning,— one of his lit- 
tle blue dresses. Q. Was it the dress the child had on that morn- 
ing? A. Another one just like it. Q. How far could you see that 
dress? A. About three-quarters of a mile. Q. Did you have any 
difficulty in telling what it was? A. We could tell it was a dress, 
and the color of it. (To which evidence with reference to the ex- 
periments the defendant objected. Objection overruled. Excep- 
tion by defendant.)" Also the following question, asked the wit- 
ness Anton Hellenthal: "Q. What did they place on the track to 
look at? (To which question the defendant objected. Objection 
overruled. Exception by defendant.) A It was on the public road 
crossing. Q. What did you place on the track, to go and look at, 
to see how far you could see it?" And the answer thereto, as fol- 
lows: "A We had a dress just like the child had on. Q. How far 
could you see that dress? A. Why, we could see it — let me see — 
over half a mile. (To which question and Answer the defendant 
objected. Objection overruled. Exception by defendant.)" Also the 
following question asked the witness Solomon S. Moore: "Q. Well, 
what did you observe about that?" And the answer thereto, as fol- 
lows: "A. We took a bush, — a small bush, — and put it on the 
crossing, put a little garment on it, and then went back to the curve. 
(To which question and answer the defendant objected. Objection 
overruled. Exception by defendant.)" It will be seen that these ob- 
jections are general, and no specific grounds for the objections are 
stated. The learned circuit judge, in the charge, explained to the 
jury fully and clearly that this evidence was admitted for the sole 
purpose of enabling the jury to weigh the credibility of the en- 
gineer's statement that he did not suspect the presence of the child 
until too near to avoid the accident. The jury was told that, if the 
circumstances of these experiments were not sufficiently similar to 
those of an engineer in the iab above the track, and going at a rate 
of speed of 40 or 45 miles an hour, then they should be disregarded 
as evidence. The contention is that the question whether the condi- 
tions in the experiments were substantially or sufficiently similar 
to those of the engineer was one going to the admissibility, and not 
to the effect, of the evidence, and was, therefore, a preliminary 
question for the court, and not the jury/ We do not find it neces- 
sary, however, to decide this question. We have remarked that the 
objection to the testimony was general. It has been decided again 
and again that an objection to evidence which does not specifically 
and distinctly indicate the grounds upon which it is made is of no 
avail on writ of error. Mitchell v. Marker, 22 U. S. App. 325, 10 
C. 0. A. 306, and 62 Fed. 139; Toplitz v. Hedden, 146 U. 8. 252, 13 
Sup. Ct. 70; U. S. v. Shapleigh, 12 U. S. App. 26, 4 C. C. A. 237, and 
54 Fed. 126. This assignment, for this reason, cannot be sustained. 
Tte question raised by the assignment of error on the court's 
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action in refusing to direct a verdict for defendant niust now be 
examined. The contention is that the deceased child, being a tres- 
passer on the railroad track, and so treated in the court's instruc- 
tions to the jury, it would be necessary for plaintiff, in order to 
recover, to show that the killing was willful or intentional, while 
this element of willful injury is neither alleged nor proved. It 
must be conceded that the case proceeded throughout upon the 
theory of negligence only, and not of willful wrong; and it is un- 
doubtedly the well-established general rule that with respect to 
trespassers upon its track the railroad company owes no duty ex- 
cept to do such trespassers no intentional wrong or injury. As was 
said by this court in Felton v. Aubrey, 43 U. S. App. 291, 20 O. C. 
A. 441, and 74 Fed. 356: 

"The law imposes no duty in respect to trespassers upon its track, except 
that general duty which every one owes to every other person to do him no 
Intentional wrong or Injury. The liability of a railway company to discharge 
this duty can only arise when it becomes aware of the danger in which a 
trespasser stands. Railroad Go. v. Cook, 31 V. S. App. 277, 13 G. C. A. 364, 
and 66 Fed. 115. The overwhelming weight of authority is in accord with 
this rule, and no court has more clearly stated the principle than the supreme 
court of Kentucky. McDermott v. Railroad Co., 93 Ky. 408, 20 S. W. 380; 
Hoskins v. Railroad Co., 30 S. W. 643; Brown's Adm'r v. Railroad Co., 97 Ky. 
228, 30 S. W. 639; Gherkins v. Railroad Co., 30 S. W. 651." 

There is, however, a qualification of this general rule as thus 
stated, as fully established by decisions of the highest authority as 
the rule itself. This qualification is expressed in the proposition 
that, if it be shown that the defendant might, after becoming aware 
of plaintiff's negligence, by the exercise of reasonable care and pru- 
dence have avoided the effect of the plaintiff's negligence or tres- 
pass, the defendant is liable for the injury. The qualification of 
the rule is thus stated in Railway Co. v. Ives, 144 U. S. 429, 12 
Sup. Ct. 687: 

"Although the defendant's negligence may have been the primary cause of 
the injury complained of, yet an action for such injury cannot be maintained 
if the proximate and immediate cause of the injury can be traced to the want 
of ordinary care and caution in the person injured, subject to this qualification, 
which has grown up in recent years (having been first enunciated in Daviet 
v. Mann, 10 Mees. & W. 546): that the contributory negligence of the party 
Injured will not defeat the action if It be shown that the defendant might, by 
the exercise of reasonable care and prudence, have avoided the consequences 
of the injured party's negligence." 

Among numerous decisions, both state and federal, supporting 
this qualification of the general rule, we refer to the following: 
Patton v. Railway Co., 89 Tenn. 370, 15 S. W. 919; Coasting Co. v. 
Tolson, 139 U. S. 551, 11 Sup. Ct 653; Railroad Co. v. Harmon's 
Adm'r, 147 U. S. 582, 13 Sup. Ct. 557; Railway Co. v. Whitcomb, 31 
U. S. App. 380, 14 O. C. A. 183, and 66 Fed. 915; Railroad Co. y. 
Kassen, 49 Ohio St. 230, 31 H. £. 282; Louisville & N. R. Co. v. East 
Tennessee, V. & G. Ry. Co., 22 U. S. App. 102, 9 C. O. A. 314, and 
60 Fed. 993. Indeed, the principle of this qualification is now the 
accepted doctrine in the English courts, including the house of 
lords, and in all the courts of all the states of the Union, so far 
as the cases presenting the question squarely have come under our 
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examination. Bee 7 Am. & Eng. Enc. Law (2d Ed.) p. 387; 1 Shear. 
&R.Neg. (5th Ed.) §99. 

In view of what has been said, it is hardly necessary to add that 
the principle of this qualification is based upon the ground of negli- 
gence only, and the element of intentional or willful wrong is not 
essential to render the principle applicable. That this is true is a 
proposition so clearly Reducible from the cases referred to as to 
admit of no question or discussion. We think this well-established 
qualification of the general rule was applicable to the facts of this 
ease. There was a conflict in the evidence, as we have seen, as to 
the distance in which, a passenger train, under the circumstances 
of the one in question, might be stopped, and there was a similar 
conflict as to the distance at which the engineer first became aware 
that the object ahead was a child. In view of the extreme limits 
of the distance in both respects, which appear in the evidence, we 
are of opinion that the court could not say, as a matter of law, that 
the jury might not justifiably conclude upon the whole of the proof 
that the engineer might, by the exercise of reasonable care and 
skill, have avoided the injury. We think the court properly sub- 
mitted that question to the jury upon the disputed facts of the case, 
and that there was no error in the court's refusal to withdraw the 
ease from the jury. White v. Van Horn, 159 U. S. 3, 15 Sup. Ct. 
1027; Railroad Co. v. Mackey, 157 U. S. 72, 15 Sup. Ct. 491. 

The only remaining assignments of error relied on in argument, 
are based upon the court's refusal to give certain special charges 
in relation to the measure of damages. The court's instruction to 
the jury upon this subject was as follows: 

"Now/ what do I mean by pecuniary loss? I mean that you are to estimate, 
as far as you may, what, had the child lived, would those who sue here, its 
parents and next of kin, receive in money from that child and its earnings. 
Therefore you are to estimate— First, how long it would have been likely to 
live; second, if it had lived, what would have been its earning capacity; third, 
assuming that it would have earned money, how much of that money would 
have come to the relatives. And in that connection you ought to consider the 
fact that for a number of years, until it was 14 years of age, there was no 
probability that it would earn anything, and there was every probabiUty that 
it would be a burden upon the parents." 

In this instruction the jury's attention was correctly called to 
the proper elements of damage, and the purpose of the special in- 
structions seems to have been to have the court apply the principles 
for the injury in a somewhat mathematical way, by stating an ac- 
count between the probable income from service of the child and 
the expense of education and maintenance. The principles under 
which damages were to be assessed were correctly and explicitly 
given, and the details of estimating the damages were within the 
province of the jury. The special instructions were not different 
in substance or effect from the court's charge upon the same sub- 
ject, which was not excepted to, nor subject to legal objection. The 
only difference was in mode of statement and the extent to which 
details were given. The law having been correctly stated in the 
general instruction, the court was not required to repeat the same 
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statement In substance in a special instruction. White v. Van 
Horn, 159 U. S. 3, 15 Sup. Ct. 1027; Coffin v. U. S., 162 U. S. 664, 
16 Sup. Ct 943; Railroad Co. v. Leak, 163 U. S. 280, 16 Sup. Ct 1020. 
Two other objections are made in the assignments of error, but 
these are not discussed in the brief for plaintiff in error, and ap- 
parently not relied on. In view of the record, we think they are 
clearly not well taken, and do not require special consideration. 
Judgment affirmed. 



TUTTLB T. OLAPLIN. 

In re LEE et al. 

(Circuit Court of Appeals, Second Circuit June 24, 1898.) 

No. 119. 

i. Appeal— Record— Motion to Strike Out. 

Where several different proceedings are pending below, arising In the 
same original suit, and an appeal is taken from a decree rendered In one 
of them, matters embodied In the record which relate only to the other 
proceedings will be stricken out on motion. 

2l Same— Parties. 

An appeal cannot be dismissed on the ground that the appellants are 
not parties, where, though they are not parties to the record in technical 
form, they were made parties by an order of the court below, so as to be 
entitled to appeal from the decree. 

8. Same— Appealable Final Decree. 

A decree entered in a proceeding by attorneys to enforce a lien for their 
fees, which adjudges that they are entitled to compensation to a definite 
amount and have a lien therefor on a fund In court, and directs payment 
thereof, is a final appealable decree, although the residue of the fund may 
not have been finally disposed of. 

4. Attorney and Client— Lien for Compensation— Authority to Retain. 
Where an assignee for benefit of creditors, who was engaged in prose- 
cuting a suit for Infringement of a patent belonging to the estate, contract- 
ed with a third person, who was suing the same party for infringement on 
another patent, to unite their interests for their mutual benefit, and author- 
ized such third person to carry on or settle the litigation at his own expense, 
and divide the net amount recovered equally between them, held, that the 
latter had authority to employ a solicitor and counsel, who should be en- 
titled to a Hen for their fees on the fund recovered by their efforts. 86 Fed. 
964, anlrmed. 

6. Attorneys anp Client— Contract for Compensation. 

After entry of a decree In a trial court for merely nominal damages, 
counsel for complainant entered Into a contract with him whereby counsel 
agreed to prosecute an appeal, and use all reasonable efforts to secure a 
reversal, complainant agreeing to pay all necessary disbursements, and to 
give counsel 20 per cent of the gross amount of any recovery which should 
be paid, after deducting the expenses and disbursements. A reversal of 
the decree was thereafter obtained with directions for a substantial 
recovery, and thereupon the opposite party moved the court for a modifi- 
cation of the proposed mandate, which motion was successfully opposed 
by complainant's counsel. Application was then made to the supreme court 
for a writ of certiorari, which motion was also successfully opposed by 
plaintiff's counsel Held, that the contract for compensation covered, not 
merely the services rendered In procuring the reversal, but also the sub- 
sequent services rendered in both courts. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

After the final decree had been entered in the cause of Tattle, Trustee, 
against Claflin, for the payment of $43,557.27 to the complainant, and before 
April 16, 1897, the Union Trust Company of New Haven, Conu., and other 
creditors of the estate of the Elm City Company, brought a bill in equity in 
the circuit court for the Southern district of New York to restrain George H. 
Wooster, who, under three contracts with Tuttle, trustee, was authorized to 
collect the judgment, and Mr. Milllken, his solicitor, from collecting it, upon 
the ground that these contracts were void; and praying, among other things, 
that the fund, when collected, should be transmitted to the probate court in 
New Haven, and, in the alternative, that a master should be appointed by the 
circuit court to ascertain the amount of the sums, which should be immediately 
payable to Wooster, Milllken, and Lee & Lee, who were made defendants. 
A motion for a temporary injunction restraining Wooster and Milllken from 
collecting the judgment was made returnable on April 16, 1897, at which time 
the circuit court preferred that the judgment should be paid into court, and 
deposited in the designated depository, than that it should remain unpaid 
during the pendency of this new litigation, and ordered that the defendants 
place In the depository of the court, on or before April 19, 1897, the amount 
of the judgment, which was done, and it was satisfied of record. The motion 
for preliminary injunction was withdrawn. On June 14, 1887, Benjamin F. 
Lee and W. H. L. Lee, partners as Lee & Lee, brought their petition in the 
matter of this fund, averring the facts in regard to their employment in the 
original suit; their services in the various proceedings and hearings before 
the circuit court, the master, the circuit court of appeals, and the supreme 
court; that they have a lieu upon the deposited fund for the payment of 
their reasonable fees, which the complainant in the original suit was unable 
to pay; and averring the existence of the Union Trust Company litigation, the 
progress of which had become uncertain by the interposition of demurrers, 
and praying for an order directing payment of their fees, and a reference to a 
master to ascertain the amount whirh was due. In the Union Trust Co. Case 
an amended bill was filed on April 26. 1897, and additional parties were made. 
Upon an order upon the parties in Tuttle against Claflin and the parties in 
the Union Trust Company suit to show cause, an order was made, on Septem- 
ber 1, 1S97, referring to a master to report in regard to the compensation of 
Lee & Lee, and W. T. B. Milllken, the solicitor for the complainant in the 
Claflin Case. The report was made, exceptions were filed and were overruled, 
the report was confirmed by the circuit court (86 Fed. 972), and an order, 
dated April 6, 1898, was made directing a payment from said fund of $11,- 
434.90 to Lee & Lee, and $3,500 to W. T. B. Milliken, with interest from Feb- 
ruary 11, 1898, the date of the master's report. The Union Trust Company 
and others, known as the opposing creditors, appealed from this order. 

Edmund Wetmore and John K. Beach, for appellants. 
W. H. L. Lee and H. T. Kingsbury, for Lee & Lee. 
W. T. B. Milliken, pro se. 
Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Two preliminary motions by the ap- 
pellees are to be disposed of prior to a consideration of the merits of 
the appeal. Since the entry of final judgment in the Claflin suit, 
there have been three independent proceedings at the foot of the 
decree: (1) The present proceedings at the suit of Lee & Lee. 
(2) A proceeding upon the petition of George H. Wooster for the 
repayment of his disbursements in the litigation. (3) A motion to 
substitute Charles H. Trowbridge, as trustee of the Elm City Com- 
pany, in the place of Tuttle, as- complainant in the Claflin suit 
This motion was denied. 
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There are in the transcript of record, from printed pages 174 to 
178, inclusive, copies of a stipulation and of two orders of court, and 
the opinion of the court relative to the second and third proceedings 
only. The present motion is to strike from the record that part of 
it which is included in these pages, because they relate to differ- 
ent proceedings from the one in which this appeal is taken. The 
position of the appellees is well founded, the papers are not properly 
a part of the transcript of record, and the motion is granted, except 
as to the order upon the application of George H. Wooster. 

The second motion is to dismiss the appeal because the order was 
not appealable, and because the appellants are not parties to this 
cause or proceeding. The history of the application of the appellees, 
which has been heretofore given, shows that, while they are not 
parties in technical form, they were in fact made parties by the 
order of the circuit court, and are properly appellants. That the 
order of the circuit court of April 6, 1898, was a final decree from 
which an appeal could be taken, was decided in Trustees v. Green- 
ough, 105 U. S. 527. The order, like those in that case, was "a final 
determination of the particular matter arising upon the complain- 
ant's petition for allowance. ,, The motion is denied. 

It appears from the master's report that the patent in the Claflin 
Case was owned by the Elm City Company, an insolvent corporation, 
which made, in 1876, an assignment of its assets to Tuttle, as trustee 
for its creditors. The suit was commenced on August 1, 1878. In 
June, 1883, Tuttle, as trustee, and George H. Rooster, who was the 
owner of patents known as the "Pipo Patents," and upon which he 
had also a suit against H. B. Claflin & Co., agreed that each would 
push, at his own expense, the suits to a final determination, and 
divide the gross proceeds equally. In 1888 another agreement be- 
tween the same parties was made, by which Tuttle, as trustee, made 
Wooster his attorney to prosecute the suits, with full power to settle 
and compromise them and to employ counsel. In the same year 
another agreement was made, by which Wooster agreed to hold Tut- 
tle, as trustee, harmless from all costs and expenses arising out of 
said suits, but Wooster was to be reimbursed out of the gross pro- 
ceeds, and before the division thereof, his expenses and those which 
he might become liable to pay. The poverty of the Elm City Com- 
pany's estate induced Tuttle to make these agreements. In 1890, 
Wooster retained B. P. Lee, Esq., and he had also retained W. T. B. 
Milliken, Esq. Mr. Lee was the active patent lawyer in the case. 
Wooster paid the expenses incidental to the suit, amounting, as he 
says, to (5,438.31. Tuttle paid nothing and took no part in. the liti- 
gation, except to tell Milliken that he had no funds and no collectible 
assets, and that Milliken must look for his compensation alone to 
the funds which might be recovered. 

The appellants insist that the contracts made by Tuttle as trustee 
were improvident and ultra vires, and that the entire fund should be 
sent to the probate court at New Haven, which has charge of the 
settlement of the estate of the Elm City Company, and which should 
make the proper allowances, if any, for services. Inasmuch as 
Wooster was fully clothed with the apparent power to employ counsel, 
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as the trustee took no part in the litigation, paid and proposed to 
pay nothing, and relieved the estate from all liability in case of non« 
success, and as the fund was obtained by the disbursements of Woos- 
ter and the services of those whom he employed, they have an equita- 
ble lien upon it, and the circuit court, which properly has control of 
the fund, should adjust the amount of the liens for these services be- 
fore transmitting it to another jurisdiction. Trustees v. Greenough, 
105 U. S. 627; Railroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct 387. 

The master made a careful report, which considered the value of 
the services of Messrs. Lee & Lee, based upon a quantum meruit, 
and found that they were reasonably worth the sum of $ 13,000, from 
which should be deducted $ 1,850, a sum already paid by Wooster, 
leaving a balance due of $ 11,150, to which should be added (284.90 
for disbursements which they made. The contest before the master 
was between Lee & Lee and the opposing creditors, so called. After 
the payment of (1,850 had been made, and after a decree in the 
Claflin Case for six cents damages and such an apportionment of 
costs that a balance would be in favor of the defendants, and after 
an appeal had been taken, B. F. Lee and Wooster entered into an 
agreement, dated December 29, 1894. The important part of the 
agreement, after a recital of the condition of the suit, is as follows: 
Lee agreed to act as counsel for Wooster in the prosecution of said 
appeal, and to use all reasonable and proper efforts to secure a 
reversal of said final decree. Wooster agreed to pay all disburse- 
ment9 connected with said suit and with said appeal that had already 
been made or incurred, or that might thereafter be incurred, other 
than fees of solicitor and of counsel, and agreed that Lee should re- 
ceive 20 per cent of the gross amount of any recovery which should 
be paid in said suit, after deducting from said total recovery and 
payment all expenses and disbursements of litigating said suit there- 
tofore, or which might thereafter be expended or incurred, apart from 
such 20 per cent. 

The value of the whole services, estimated upon a quantum meruit, 
would probably exceed the 20 per cent, mentioned in this contract. 
The proper construction of the contract is therefore an important 
question. Was it confined in point of time to the date of the opin- 
ion of the first appellate court, or did it include all services before 
that court, and exclude any possible services before the supreme 
court? After the decision of the court of appeals, the defendants 
made a motion to modify the proposed order for a mandate so that 
the case should be sent back to the master for further evidence. This 
motion was based upon affidavits which were intended to show 
that a different state of facts could be proved before the master. 
Another motion was made upon the ground that Tuttle, as trustee, 
had no title to the patent in suit. After the denial of these motions, 
the defendants applied to the supreme court for a writ of certiorari, 
which was opposed by a brief and an oral statement, and was de- 
nied, so that a large amount of work was performed after the opin- 
ion of the court of appeals was filed. 

We think that this contract should not be construed as limited in 
point of time to that date, or to a mandate which might forthwith 
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follow the opinion, but it included whatever contests and arguments 
should take place in the appellate court. It was to be expected 
that some motion would be made by the defendant in case of non- 
success, and the contract looked to a compensation based upon a per* 
manent reversal of the decree of the circuit court, for the new agree- 
ment would have been an inadequate benefit to Wooster if a new 
compensation upon the basis of a quantum meruit was to commence 
after a successful argument in the court of appeals. We think that 
the contract meant to include services necessary to render a reversal 
valuable and remunerative, and to cover those rendered in opposing 
a writ of certiorari. Mr. Lee entered into a contract for services 
for a compensation based upon the successful attempt to reverse the 
decree, which meant to keep it reversed, so as to secure a fund out 
o'f which he could be paid, and a defense against the application for 
a writ of certiorari is one of the not unusual incidents to success 
in the first appellate court. The compensation to Lee & Lee must, 
therefore, be governed by the contract, and should be estimated as 
follows: The amount of interest paid by the depositary, being at 
the rate of 1£ per cent, per annum, is to be added to the amount of 
the judgment, from which should be deducted Wooster's claim of 
(5,438.31, and Lee & Lee's disbursements of $284.90, and the amount 
of 20 per cent, upon the balance, plus $284.90, with interest from Feb- 
ruary 11, 1898, the date of the master's report, upon the amount of 
the fund not heretofore paid to Lee & Lee, should be ordered paid by 
the clerk of the court to them. If a payment has been made from 
the fund to Lee & Lee under the order of April 6, 1898, such amount 
will be regarded as part payment of the sum named in the decree. 
We do not include Milliken's solicitor's fees in the disbursements to be 
deducted from the judgment, because the contract provided that these 
fees were not to be paid by Wooster, and the expenses which were 
to be thereafter deducted were those which he had paid or was there- 
after to pay. 

In regard to Mr. Milliken's fees of $3,500, there was no testimony 
before the master which characterized this sum as an unreasonable 
amount. The master has found it to be reasonable, and, without 
testimony or further knowledge upon the subject, we cannot pro- 
nounce it excessive. The order in regard to his fees is affirmed. 

The order in regard to the amount to be paid Lee & Lee is modi- 
fied as hereinbefore specified, and the cause is remitted to the circuit 
court, with directions to enter a modified decree in accordance with 
the directions contained in this opinion. The appellants and the 
appellees will each pay their own costs in this court The appel- 
lants will pay one-half the cost of printing the record, and Lee & Lee 
and Milliken will each pay one-quarter of said cost 
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SELS v. GREENE et al. 

(Circuit Court, N. D. California. July 5, 1B98.) 

No. 12,224. 

ACTIONS OF TOBT— JOINDBB OF DEFENDANTS— AMEKDMEKT. 

In an action against a certain individual and other parties, Including a 
reclamation district, an allegation that defendants entered upon plaintiff's 
lands against his will, etc, and excavated a ditch, shows that the grava- 
men of the action Is a joint tort; and as an action may be maintained 
against one or all of the joint tort feasors, or as many of them as plaintiff 
chooses, an amendment to the complaint, omitting the reclamation district 
as a defendant, does not change the cause of action. 

This was an action at law to recover damages, and was brought 
by P. J. Van Loben Sels against Lester D. Greene and others, in- 
cluding reclamation district No. 551. The case was heard on mo- 
tion to strike from the files the amended complaint, and also on a 
demurrer to the amended complaint. 

Olney & Olney, for plaintiff. 

W. A. Gett, Jr., and Elwood Bruner, for defendants. 

MORROW, Circuit Judge. This is an action for damages in the 
sum of |50,000, claimed to have been caused by the defendants en- 
tering upon the plaintiff's lands, and excavating and maintaining 
ditches thereon, whereby the plaintiff's lands were flooded. A de- 
murrer was interposed to the original complaint, which was sus- 
tained on the ground that reclamation district No. 551, one of the 
defendants, was not liable to actions for damages, under the laws 
of the state of California; being a "public agency" discharging pub- 
lic functions in the reclamation of swamp and overflowed lands. 
Bee opinion of the court, 81 Fed. 555. The plaintiff has amended his 
complaint by omitting reclamation district No. 551 as a defendant, 
and by omitting, also, Sol Runyqn, one of the original defendants, 
— it appearing that he had died since the institution of the action, 
— and substituting his executors as defendants in his stead and 
place. Some other amendments were made, which are unimportant, 
and need not here be considered. 

A motion is now made by the present defendants to strike the 
amended complaint from the files of the court, and a demurrer has 
also been interposed. It is contended that the plaintiff, in omitting 
the reclamation district from the amended complaint, has introduced 
a new cause of action. The gravamen of the action, from the alle- 
gations both of the original and the amended complaint, is that the 
defendants have committed a tort on the plaintiff's property. It is 
averred in the amended complaint that "in the years 1894 and 1895 
Sol Runyon, now deceased, and the defendants other than Sol Run- 
yon's executors, entered upon the lands of plaintiff, against his will 
and in defiance of his protest, and excavated, and have ever since 
maintained, a large ditch or canal," etc. Other allegations of a 
similar purport follow. From these the deduction is unavoidable 
that the gravamen of the action is a joint tort; that is to say, that 
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there was a community of design and action between the defend- 
ants in entering upon the plaintiff's lands, and excavating and main- 
taining a large ditch or canal, as well as other ditches or canals. 
What part each of the defendants sued took in the trespass, is not 
specifically stated. But, to render parties jointly liable on tort, it 
is not necessary that they should all unite in committing it. How- 
ever, there must be some unity between the tort feasors in the com- 
mission of the tort; and such unity must be actual, and not casual* 
Hulsman v. Todd, 96 Cal. 228, 31 Pac. 39. See, also, Tompkins v. 
Railroad Co., 66 Cal. 164, 4 Pac. 1165; Learned v. Castle, 78 Cal. 
460, 18 Pac. 872, and 21 Pac. 11; Miller v. Ditch Co., 87 Cal. 430, 
25 Pac. 550;.Dawson v. Schloss, 93 Cal. 198, 29 Pac. 31; Cooley, Torts 
(2d Ed.) p. 153, and cases there collated. If it be a joint tort, it is 
well settled that the plaintiff may sue all of the joint tort feasors, 
or some of them, or one or each of them, as he may see fit See 
cases cited supra. Of course, there is the limitation that he can 
obtain but one satisfaction of judgment as against all of the joint 
tort feasors. Therefore the objection urged by the defendants, that 
the plaintiff, by omitting the reclamation district, has, in effect, in- 
troduced a new cause of action, is devoid of merit Particularly is 
this so in view of the fact that the reclamation district was dropped 
from the case, and omitted in the amended complaint, because of 
the decision of this court that it was not liable to an action for dam- 
ages under the laws of this state as they now stand. Furthermore 
the practice of adding or striking out the name of a party by amend- 
ment is permitted by the Code of Civil Procedure of this state. Sec- 
tion 473 of that Code provides that "the court may, in furtherance 
of justice, and on such terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out the 
name of any party." To deny the plaintiff the right of dropping the 
reclamation district from the case would certainly not be in further- 
ance of justice; for, this eOurt having held that the reclamation dis- 
trict could not be sued for damages, unless the plaintiff is permitted, 
by an amended complaint, to omit the reclamation district as a de- 
fendant, and sue the remaining defendants, he would obviously be 
unable to sue the other defendants except by bringing separate ac- 
tions. This he certainly is not required to do. 

Some further technical objections are raised by the defendants' 
counsel, to the effect that the absence from the case of the reclama- 
tion district creates a misjoinder of parties, and that the complaint, 
as amended, indicates that the defendants, if liable at all, are 
responsible for separate torts committed by each, and that, there- 
fore, they should be sued separately. But these objections are cov- 
ered substantially by the view I take of the allegations of the amend- 
ed complaint, viz. that it states the commission of a joint tort. This 
view is fatal to the objections raised of misjoinder, and that the de- 
fendants should be sued separately. It is unnecessary to elaborate 
further on the objections raised. The motion to strike out will be 
denied, and the demurrer overruled. 
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SELS y. GREENE et aL 

(Circuit Court, N. D. California. July 5, 1898.) 

No. 12,226. 

Reclamation Districts— Liability to Suit. 

A district organized under Pol. Code Cal. ft§ 8440-3481, for the reclama- 
tion of swamp and overflowed lands, being a public agency, is not liable 
to be sued at law or in equity for negligence or for a nuisance. Sels v. 
Greene, 81 Fed. 555, followed. It seems, however, that the trustees, un- 
der whose control and supervision the district is, may be enjoined if they 
act without authority, or willfully or maliciously. 

This was a bill in equity by P. J. Van Loben Sels against Lester D. 
Greene and others to abate a nuisance. The cause was heard on de- 
murrer to the amended and supplemental bill. 

Olney & Olney, for complainant. 

W. A. Gett, Jr., and Elwood Bruner, for defendants. 

MOBROW, Circuit Judge. This is a demurrer to the amended and 
supplemental bill. A demurrer to the original bill was sustained by 
this court on June 7, 1897. For opinion, see 81 Fed. 555. The case 
at bar is a companion case to No. 12,225, also a suit in equity, and 
to case No. 12,224, 88 Fed. 127, an action at law. The three cases all 
relate to the same subject in controversy. The two suits in equity 
are brought by the complainant to abate a nuisance alleged to have 
been caused by the defendants, including reclamation district No. 
551, in excavating and maintaining certain ditches on complainant's 
lands, whereby they were flooded and damaged. The action at law 
is brought to recover damages claimed to have been caused by 
the defendants in entering on complainant's lands, and excavating 
and maintaining ditches thereon. The demurrer interposed to the 
amended complaint in the action at law I have considered separately 
in an opinion handed down to-day. 88 Fed. 127. 

The question raised upon the demurrer to the amended and supple- 
mental bill in this and the other suit (No. 12,225) in equity presents 
the same question which was argued on the demurrer to the original 
bills in both cases; and that is whether reclamation district No. 551, 
organized under the provisions of the Political Code of the State of 
California (sections 3440-3491, inclusive) for the purpose of reclaim- 
ing swamp and overflowed lands, can be sued. It was held by me that 
a reclamation district could not be sued, either at law or in equity. 
See opinion, 81 Fed. 555. The arguments ably presented on both 
sides upon the present demurrer do not change the opinion held and 
expressed by me on the demurrer to the original bill. Reclamation 
districts organized under the provisions of the Political. Code of Cali- 
fornia (sections 3440-3491, inclusive), while performing, in a sense, 
public functions, in the reclamation of swamp and overflowed lands, 
are not public municipal corporations. It may even be doubted 
whether they may be termed, with absolute accuracy, "quasi public 
corporations." They appear to be more properly designated as "pub- 
lic agencies" for certain particular purposes, to wit, reclamation of 
88P.-0 
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swamp and overflowed lands. The nature and functions of reclama- 
tion districts organized under the provisions of the Political Code of 
this state have been carefully considered by the supreme court of the 
atate in People v. Reclamation Dist. No. 551, 117 Cal. 114, 48 Pac. 1016 
(the same district proceeded against in the case at bar), and in Hens- 
ley v. Reclamation Dist., 53 Pac 40L In the case last cited it was 
said: 

4t They [reclamation districts] have been called 'quasi public corporations.* 
They are at least 'public agencies/ [Citing People v. Reclamation Dist. No. 
551, 117 Cal. 114, 48 Pac. 1016.] But, if considered corporations, they have 
only such powers and have only such liabilities as are prescribed by the law 
which creates them. They are not corporations organized under the pro- 
visions of the Civil Code. Their characters are determined by the provisions 
of the Political Code, from which they derive whatever legal existence they 
have. The law which creates them does not anywhere provide that they 
may be sued, and they can sue only for one purpose; that is, to collect as- 
sessments. There is no provision for perpetual succession, and there are 
only two or three usual powers of a corporation granted them. If a judg- 
ment against a district could be enforced at all, it could be enforced only as 
against individual owners of land in the district, many of whom are brought 
into the district against their will; for a district may be formed upon peti- 
tion of one-half of the landholders within it. The district has no property out 
of which a judgment could be satisfied. It is, in its essential character, a 
mere agency." 

The point is, however, made, that unless the reclamation district 
can be enjoined, the complainant will be without remedy to abate the 
alleged nuisance. The answer to this is that, while the district itself 
may not be enjoined, the trustees, under whose control and super- 
vision the district is, may be enjoined, provided- that they have acted 
without authority, or willfully and maliciously. No reason occurs to 
me why the trustees cannot be enjoined, if a proper case be made out 
against them. They are the representatives of the district, — the 
public agents, so to speak, under whose authority and supervision 
the work of reclamation is carried on after the district is organized. 
It is significant, in this connection, that section 3490 of the Political 
Code, providing for the bringing of suits against any person who shall 
injure any levee or other work of reclamation in any district, specifies 
that the suit shall be brought in the name of the trustees of the dis- 
trict, or, if there be no trustees, then in the name of any landowner 
in the district. It will be observed that it is not provided that the 
suit should be brought by the district itself. The demurrer to the 
amended and supplemental bill will be sustained, and it is so ordered. 



SANDS v. B. S. GREELEY & GO. 

(Circuit Court of Appeals, Second Circuit June 24, 1898.) 

No. 120. 

Poreigh Receivers— Comity— Rights of Local and Foreign Creditors. 

When a foreign receiver is obliged to invoke the aid of the court of an- 
other state in asserting his title to assets within its jurisdiction, such court 
will not, in the exercise of comity, recognize his title to the prejudice of 
the citizens of its own state, who have fairly acquired title to the assets, 
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either by purchase, attachment, or other legal process, or whose claims 
are entitled to priority as equitable liens. But the court will make no dis- 
tinction between foreign and domestic creditors when their claims are of 
equal validity, and it rests in the court's discretion whether the assets 
within its Jurisdiction shall be distributed under its own direction or shall 
be transmitted to the primary receiver. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

P. G. Dow, for receiver. 

EL B. Twombly, for appellant 

E. C. Perkins, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. E. S. Greeley & Co., a corporation or- 
ganized under the laws of the state of Connecticut, became insolvent, 
and on the 6th day of October, 1896, receivers of all its property and 
assets were appointed by the decree of one of the courts of that state, 
with authority to collect and possess themselves of all the property 
of the corporation and all the usual powers of receivers of insolvent 
corporations. The corporation had a place of business in the city 
of New York, transacted its principal business there, and substan- 
tially all of its assets consisted of property there. Upon a bill filed 
in the circuit court of the Unit.-d States for the Southern district of 
New York, alleging the insolvAicy of the corporation, the existence 
of assets within the jurisdiction of the court, and the appointment of 
receivers by the Connecticut court, and praying that receivers be ap- 
pointed of such assets, ancillary to the Connecticut receivers, the 
circuit court of the United States for the Southern district of New 
York by its decree appointed as ancillary receivers the same persons 
who had been appointed by the Connecticut court, and enjoined all 
persons from interfering with the assets, for the collection of debts 
or otherwise. By an interlocutory order in the cause, the ancillary 
receivers were directed to advertise for claims of the resident cred- 
itors of the corporation, and, after collecting the assets, to dispose 
of them as the court should instruct; and the question of the dis- 
posal of any surplus remaining after payment of all resident creditors 
was reserved by the qourt. Various resident creditors proved claims 
against the corporation for debts contracted by it at the city of 
New York, among them the New York Insulated Wire Company. 
The New York Insulated Wire Company has appealed from an order 
made in the cause, transferring the fund in the hands of the ancillary 
receivers to the Connecticut receivers, and adjudging that such fund 
should not be appropriated to the resident creditors before turning 
over the surplus to the Connecticut receivers. 

The appeal is based upon the contention that the Connecticut re- 
ceivers have no title or power to collect the assets of the corporation 
outside of that state, and that in the state of New York the assets, 
are primarily subject to the claims of its citizens, and will not be 
surrendered until they are satisfied. There are expressions in the 
text-books which sanction this contention. Thus, it is stated in 
Beach on Receivers (section 254) that "a foreign receiver will not be 
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permitted, as against the claims of creditors resident in another state, 
to remove from that state the assets of the debtor, it being the policy 
of every sovereignty to retain in its own hands the property of the 
debtor until the claims of its citizens have been satisfied. 9 ' 

Similar expressions may be found in some of the opinions of the 
courts, but an examination of the adjudications will show that the 
broad proposition has never been ruled, and what has been actually 
decided is that, when a foreign receiver is obliged to invoke the aid 
of the court of another state in asserting his title to assets within 
its jurisdiction, such court will not,- in the exercise of comity, rec- 
ognize his title to the prejudice of the citizens of its own state, who 
have fairly acquired title to the assets, either by purchase, attach- 
ment, or other legal process, or whose claims are entitled to priority 
as equitable liens. Patterson v. Lynde, 112 111. 207; Hoyt v. Thomp- 
son's Ex'r, 19 N. Y. 207; Willitts v. Waite, 25 N. Y. 577; In re 
Waite, 99 N. Y. 433, 12 N. E. 440; Kidder v. Tufts, 48 N. H. 121; 
Paine v. Xester, 44 Conn. 196; Fawcett v. Supreme Council, 29 Atl. 
614; Eddy v. Winchester, 60 N. H. 63; Askew v. Bank, 83 Mo. 366; 
Pinckney v. Lanaham, 62 Md. 447; Insurance Co. v. Wright, 55 Vt 
526; Baldwin v. Hosmer (Mich.) 59 N. W. 432; Hunt v. Insurance 
Co., 55 Me. 290; Taylor v. Insurance Co., 96 Mass. 353; Bagby v. Rail- 
road, 86 Pa. St 291. 

A receiver appointed in one stat% for an insolvent corporation 
has no title as such to property located in another state, and not 
actually in his possession. Whart Confl. Laws, § 390. This is be- 
cause he is appointed by a court which derives its jurisdiction from 
state laws which have ex proprio vigore no extraterritorial force, and 
the effect of which in other states depends wholly on the comity of 
the state in which their application is invoked. But by the comity 
extended by the several states of the Union to one another, not only 
from motives of respect but from considerations of mutual conven- 
ience, the right of a receiver to possess himself of assets located in 
a state other than that of his appointment is everywhere recognized 
and enforced, subject to the qualification mentioned. When prop- 
erty in another state has actually been reduced to his possession, he 
can stand upon his possessory title, and defend his rights against 
all others who cannot prove a better title. It is only when he is 
compelled to resort to the courts to obtain possession of assets that 
he must rely upon that principle of comity upon which alone his title 
rests. 

When the administration extends over assets located in several ju- 
risdictions, it is often convenient to apply, in advance, for the as- 
sistance of the different courts; hence the practice has become com- 
mon of applying for auxiliary or ancillary appointments. When such 
an application is made, the court to which it is addressed exercises 
its own original jurisdiction. The decree in the court of the dom- 
icile of the corporation is evidence in every other state that the cor- 
poration is insolvent, and that a proper case exists in that state for 
the appointment of a receiver, and it is to be respected accordingly, 
in obedience to the constitutional provision whereby full faith and 
credit is to be given in each state to the records and judicial pro- 
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ceedings of every other state of the Union. But it Is for the court 
to which the application is made to decide what remedy it should 
extend in the particular case, and whether the proper administra- 
tion of the assets requires the appointment of a receiver. Ordinarily, 
in comity to the proceeding of another court of co-ordinate jurisdic- 
tion, it will appoint an ancillary receiver, and assume administration 
in aid of the primary receiver. Trust Co. v. Miller, 33 N. J. Eq. 155. 
When it appoints a receiver, the officer becomes its officer, and is 
completely amenable to its control, and it matters not whether he 
is called an ancillary receiver or merely a receiver. His title to the 
assets within the jurisdiction is derived from its decree, and does 
not depend upon comity. The assets are in its custody, and are to 
be disposed of as equity and the orderly administration of justice 
require. Its judgments and decrees in respect to these assets must be 
accepted as conclusive by all other courts. "Where a receiver, ad- 
ministrator, or other custodian of an estate is appointed by the courts 
of one state, the courts of that state reserve to themselves full and 
exclusive jurisdiction over the assets of the estate, within the lim- 
its of the state." Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 
773. It rests in the discretion of the court appointing the receiver 
whether the assets within its jurisdiction shall be distributed under 
its own direction or shall be transmitted to the primary receiver. 
U. S. v. Coxe, 18 How. 105. It is eminently proper that claimants 
residing within its jurisdiction should be relieved from the expense 
and inconvenience of proving their claims in other jurisdictions, and 
that provision should be made for securing to them equality of dis- 
tribution in respect to the whole assets of the corporation; but there 
is no hard and fast rule to control the discretion of the court in mak- 
ing such distribution of the assets as shall be just to all creditors, 
and ultimately effect a ratable distribution of all the property of 
the corporation. Buswell v. Supreme Sitting (Mass.) 36 N. E. 1065; 
Baldwin v. Hosmer (Mich.) 59 N. W. 432. 

Courts of justice make no distinction between foreign and domestic 
creditors when their claims are of equal validity. After the appoint- 
ment of the ancillary receivers, all the creditors of the insolvent cor- 
poration who had not acquired some priority of lien upon its assets 
were upon an equal footing. None had previously acquired any, and, 
under the remedies given by the laws of the state, the domestic cred- 
itors could not have secured priority upon the assets in that state 
over the foreign creditors. Bank v. Lacombe, 84 N. Y. 367. 

The orders which have been appealed from were a proper exercise 
of judicial discretion; If they had directed the appropriation of the 
fund to satisfy the debts of resident creditors, excluding foreign cred- 
itors except as to the surplus, the rule that equality among creditors 
is equity would have been ignored. 

The orders are affirmed. 
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VIRGINIA, T. ft C. STEEL ft IRON CO. v. BRISTOL LAND OC*. 

(Circuit Court, W. D. Virginia. January 7, 1898.) 

1. Receivers— Protection op Property— Procedure. 

Proceedings by a receiver to obtain an injunction for the protection of 
property in his custody may be instituted by petition in the receivership 
suit 
2l Same— Taxation. 

Property constructively in the custody of the court through Its receiver 
is not subject to sale for delinquent taxes. 
8. Same— Federal Jurisdiction— State as Party. 

A sale of property in the custody of a receiver for taxes is void, and, 
even though the state buys the property in at such sale, it acquires no 
title; hence a proceeding to enjoin interference with the property by per- 
sons who have attempted to redeem it from the state is not open to the 
objection of being a suit against the state, 

J. B. Richmond, for petitioner. 

Fulkerson, Page & Hurt and H. W. Sutherland, for respond- 
ent. 

PAUL, District Judge. In this cause the receiver, John C. 
Haskell, appointed by a decree entered on the day of Au- 
gust, 1892, filed a petition praying for an injunction against J. L. 
C. Smith, late treasurer of the city of Bristol, Va., John D. Thomas, 
H. E. Graves, and Charles Burson. The petition, after reciting 
the appointment of a receiver, states that the bulk of the assets 
coming into the hands of the receiver consists of a number of town 
lots situate in the city of Bristol, and of a number of purchase- 
money notes secured by vendor's liens on other town lots in the 
city of Bristol, which had theretofore been sold by said Bristol Land 
Company to various persons for part cash and part on credit; that 
there were no funds belonging to said company when the receiver 
was appointed, nor have any come into his hands, out of which to 
pay current expenses of the property, taxes on the same, and other 
charges of the receivership. It further states: 

"That a number of the aforesaid town or city lots, some of which are 
owned by said company and some on which there are Hens as aforesaid, 
have been returned delinquent for unpaid taxes, and your petitioner has not 
paid these taxes, partly because he is advised that there is a question about 
the regularity of their assessment, but principally because he has had no 
funds with which to meet them. Tour petitioner further represents that 
various individuals, particularly John D. Thomas, H. E. Graves, Charles 
Burson, and others, claiming to proceed under certain statute laws of the 
state of Virginia, are attempting to defeat the possession, title, and ownership 
of your receiver In and to said lots by filing applications with the clerk of 
the corporation court of the city of Bristol, asking to be allowed to redeem 
said lots from the taxes aforesaid, and seeking thereby to acquire title and 
possession to said lots. The proceedings under which said parties are now 
making these attempts are the delinquent tax returns made by one J. L. G. 
Smith, former treasurer of said city, and certain attempted sales made by 
him to the auditor of the state of Virginia. Your petitioner Is informed, 
believes, and charges that the said parties have taken said proceedings and 
have done the acts aforesaid with full knowledge of the said receivership. 
Your petitioner avers that if these parties are allowed to defeat his title to 
said lots that the assets of the Bristol Land Company will be practically de- 
stroyed. Your petitioner la advised that any lien of the state of Virginia 
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will be amply protected by this court and provided for In the final distribu- 
tion of the assets, but that during the receivership your petitioner's title and 
possession will be protected." 

The prayer of the petition is that said John D. Thomas, H. E. 
Graves, Charles Burson, and J. L. C. Smith, former treasurer, and 
all other persons, "be inhibited and enjoined from doing any such 
acts as are referred to in this petition, or in any manner interfer- 
ing with any of the property or assets of the receiver of the Bristol 
Land Company; and that a rule be issued against said parties" 
requiring them "to show cause, if any they can, why all their afore- 
said acts and proceedings relative to the sale or purchase of any 
of the lands of the Bristol Land Company for alleged taxes shall 
not be annulled, why they shall not be permanently enjoined from 
any further acts therein, and why the said John D. Thomas', H. E. 
Graves, and Charles Burson shall not be dealt with for their con- 
tempt of this court." 

A temporary injunction was awarded against the defendants, 
and a rule requiring them to show cause why the injunction should 
not be made perpetual, and why they should not be fined and at- 
tached for interfering with property in the hands of the receiver. 

The defendant J. D. Thomas files a demurrer to the petition. 
The substance of the grounds assigned in the demurrer is: 

"(1) That the plaintiff is not entitled to proceed by petition upon the mat- 
ters set forth, and is not entitled to bring the defendant into the said cause 
in which said petition is filed for the purpose of litigating the matters set 
forth in said petition, but that the plaintiff's proceedings, if he is entitle* 
to proceed as to the matters set forth In said petition, is by a bill in equity. 
(2) That the commonwealth of Virginia is the owner of the lands mentioned 
in the petition, and therefore Interested in the subject, and, inasmuch as it 
cannot be made a party defendant in such cause without its consent, this 
court Is without Jurisdiction." 

To the rule awarded on the petition the defendants Smith, Thom- 
as, and Graves file their separate answers. 
The defendant J. L. C. Smith in his answer says: 

"This respondent was the treasurer of the city of Bristol, but his term of 
office as such terminated on the 30th day of June, 1896, and since that time 
this respondent has not acted as treasurer; that all acts done by him in the 
.premises were done officially as such treasurer; that he has no interest what- 
ever in the subject-matter of said rule, or in the petition upon which said 
rule was issued. (2) That during the time respondent was treasurer of the 
said city of Bristol he, under and pursuant to the statutes in such cases 
made and provided, made sale of certain lots of land standing in the name 

of the Bristol Land Company, on the day of December, 1893, and on 

the day of December, 1894. Such sales were made under and pursu- 
ant to the laws of the state of Virginia providing for the sale of lands re- 
turned as delinquent for the nonpayment of taxes, and the sales made by 
respondent were made after such advertisement as is required by the stat- 
ute, and otherwise in conformity to the statutes relating to the sale of de- 
linquent lands. (3) That the lands of the said Bristol Land Company so 
sold by respondent were purchased in the name of the auditor of public ac- 
counts, for the benefit of the commonwealth of Virginia and the city of Bris- 
tol, and report of said sales made as required by law." 

The separate answers filed by the other defendants are substan- 
tially the same, and that of John D. Thomas will serve to show the 
defenses set op by all. The answer of Thomas is as follows: 
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• 

"(1) Respondent admits that John G. Haskell was appointed receiver In 
■aid cause, and that he duly qualified as such, and respondent presumes that 
he took charge of all the property and assets of the Bristol Land Company, 
but, not knowing, the fact, respondent neither admits nor denies said state- 
ment Respondent admits that said petitioner has continued to act as re- 
ceiver of said company. (2) Respondent presumes it to be true that the 
bulk of the assets coming into the hands of the petitioner as receiver con- 
sisted of a number of town lots and a number of purchase-money notes se- 
cured by vendor's liens on other town lots, but respondent does not know the 
fact, and therefore can neither adnfit nor deny said statement (3) Re- 
spondent does not know the condition of the Bristol Land Company at the 
time of the appointment of the petitioner as receiver, and can therefore 
neither admit nor deny the statement that at the time of said appointment 
there were no funds belonging to said company out of which any demands 
could be paid, and that no funds have come into the hands of the peti- 
tioner since his appointment with which to pay the current expenses of the 
property, taxes upon the same, and other charges of the receivership. (4) 
It is admitted that a number of the said town or city lots, some owned by 
said company and some on which said company had liens, have been re* 
turned delinquent for unpaid taxes, and it Is also admitted that said peti- 
tioner has not paid these taxes, but, not knowing the reasons for said failure, 
respondent cannot admit but on the contrary denies, that said failure to pay 
said taxes was 'partly because he Is advised that there is a question about 
the regularity of the assessment'; and, while It may be true that said 
failure was principally because he has had no funds with which to meet 
them, yet respondent can neither admit nor deny that such Is the fact (5) 
Respondent denies that he, claiming to proceed under certain statute laws 
of the state of Virginia, is attempting to defeat the possession, title, and 
ownership of said receiver in and to said lots by filing applications with 
the clerk of the corporation court of Bristol asking to be allowed to redeem 
said lots for the taxes aforesaid, and seeking thereby to acquire title and 
possession to said lots. Respondent denies that there is any title or owner- 
ship of said lots In the said petitioner, and denies that he is in any man- 
ner interfering with the possession of said lots by said receiver. The truth 
is that respondent, acting under the provisions of the statute laws of Vir- 
ginia, has filed applications to purchase forty-five or forty-six lots situate in 
the city of Bristol, which lots were then owned by the commonwealth of Vir- 
ginia, under and by virtue of a purchase made by the auditor at a sale for 
delinquent taxes made by J. L. C. Smith, treasurer of the city of Bristol, 
on the 5th day of December, 1894, which purchase was made by said auditor 
more than two years before the filing of respondent's said applications. The 
statute under which respondent filed said applications is to be found in the 
Acts of the General Assembly (Sess. 1895-06) pp. 219, 220. Respondent 
herewith files a list of said lots from the records of the corporation court of 
the city of Bristol. Whilst respondent admits that by said applications he 
was endeavoring to obtain the legal title to said lots, yet respondent de- 
nies that he has made or is making any effort or attempt to Interfere with 
the possession of said lots by said receiver. Respondent further states that 
he complied with the statute referred to in making said applications, and 
that notices of said several applications were duly served as required by said 
statute. (6) Respondent admits that his proceedings in regard to said ap- 
plications were made and taken after he had been informed that said re- 
ceiver had been appointed. (7) And, stating new matter, respondent says 
that the time, thirty days, after the giving of said notices of said applica- 
tions, has expired, and that said lots have not been redeemed by the payment 
of the taxes thereon." 

The first objection raised by the demurrer to the petition is that 
the proceedings by the receiver to obtain an injunction cannot be 
taken by petition. This objection cannot be sustained. Where, 
in a pending suit, the court has in its custody property which it 
has by its orders placed in possession of a receiver, and an injuno- 
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tion becomes necessary to the protection of such possession, the 
proper course is for the receiver to file a petition in the same suit, 
invoking the power of the court to protect his possession and con- 
trol of the property. He is not required to bring a separate suit 
in equity. Such a proceeding is entirely unnecessary, for "the 
receiver is the ministerial .officer of the court which appoints him, 
and his possession is exclusively the possession of the court, the 
property being regarded as in the custody of the law." 20 Am. 
& Eng. Enc. Law, 137. Such proceeding is necessary as will call 
the attention of the court to the fact that its jurisdiction is being 
invaded. ThiB is an interlocutory application, which is a request 
not incorporated in a bill, but is made to the court for its inter- 
ference in a matter arising in a cause, either before or after a de- 
cree. An interlocutory application iB made by motion on petition. 
Post Fed. Prac. (2d Ed.) § 193. "Petition and rule for attachment 
is a proper method to pursue in a proceeding for contempt in dis- 
obeying an order of court, although not the only remedy." Ameri- 
can Const. Co. v. Jacksonville, T. & K. W. Ry. Co., 52 Fed. 937. 
The receiver in this case has pursued the same course, that by peti- 
tion and rule, as was taken in Ex parte Chamberlain, 55 Fed. 704. 
The case In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, involved the va- 
lidity of the proceedings in Ex parte Chamberlain, supra. The 
court said: 

"The property In question was in the custody of the circuit court in a case 
within Its jurisdiction and protected by injunction. The power exercised was 
the power to protect the property in the custody of the court from invasion, 
and, in order to sustain the receiver's application, the ordinary grounds of 
equity interposition were not required to be set forth." 

Further citation of authorities on this question is unnecessary. 

As to the second ground of demurrer, namely, "that the com- 
monwealth of Virginia is the owner of the lands mentioned in the 
petition, and therefore interested in the subject, and, inasmuch as 
it cannot be made a party defendant in such case without its con- 
sent, this court is without jurisdiction." The same question was 
raised before the supreme court in Re Tyler, supra, and the same 
argument urged as in this case to convince the court that to re- 
strain an officer of a state to prevent his seizure of property in the 
custody of the court was a suit against the state itself. But the 
court said: 

"The stress of the argument, however, on behalf of the petitioner, is placed 
upon the proposition that this proceeding is void because it is in fact a suit 
against the state, and forbidden by the eleventh amendment. But this begs 
the question under consideration. The petitioner was either in contempt 
or he was not This property was in the custody of the circuit court under 
possession taken In a cause confessedly within its Jurisdiction, and, if such 
possession could not be lawfully interfered with, the petitioner was in con- 
tempt And, apart from the question of the validity of such legislation, we 
know of no statute of South Carolina that attempts to empower its officers 
to seize property in the possession of the judicial department of the state, 
much less In that of the United States. The object of this petition was, we 
repeat to protect the property, but even if it were regarded as a plenary 
biU in equity properly brought for the purpose of testing the legality of the 
tax, we ought to add that, in our judgment it would not be obnoxious to 
the objection of being a suit against the state." 
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This case is decisive of this question, and settles adversely to 
the defendants their contention that this is a proceeding against 
the state. Besides, the defendants Thomas, Graves, and Burson 
are in no sense officers of the state of Virginia. They are merely 
private citizens, acting in their individual capacity in their efforts, 
under the provisions of the Virginia statute, to acquire title to 
property in the custody of this court which by its orders it has 
placed in the possession of its receiver. The defense they seek 
to make in* this proceeding against them for contempt, that it is 
a proceeding against the state of Virginia, is not entitled to serious 
consideration. 

There is no evidence of any irregularity in the assessment of the 
taxes on these lots, and the question will not be considered. 

The defendants in their answers claim that all the proceedings 
that have been taken by them with regard to any of the lots in 
the possession of the receiver were taken pursuant to the provi- 
sions of the tax laws of the state of Virginia relative to the sale 
of lands returned delinquent for the nonpayment of taxes. The 
defendant Smith says in his answer that, as treasurer of the city of 
Bristol, he sold in the month of December, 1893, and in the month 
of December, 1894, certain lots in the city of Bristol standing in 
the name of the Bristol Land Company, and that the same were 
purchased in the name of the auditor of public accounts. These 
sales, he claims, were made in pursuance of section 662 of the 
Code of Virginia, of 1887, which provides: "When any real estate 
is offered for sale as provided in section six hundred and thirty- 
eight and no person bids the amount chargeable thereon, the treas- 
urer shall purchase the same in the name of the auditor of public 
accounts for the benefit of the state and county, city, or town, re- 
spectively, # # V The answers of the other defendants show 
that they were proceeding to obtain title to a number of these lots 
so sold to the auditor of public accounts in accordance with the 
provisions of an act of the general assembly of Virginia. Acts 
1895-96, p. 219. This act provides: "When real estate so pur- 
chased in the name of the auditor is not redeemed by the previous 
owner, his heirs or assigns, or some person having the right to 
charge the same with a debt, within two years from the date of 
such purchase, any person desiring to purchase it shall file an ap- 
plication with the clerk of the county or corporation court wherein 
such real estate is situated for the purchase of such real estate 
for the amount for which the sale to the commonwealth was made;" 
and the statute provides what further steps shall be taken in order 
that the person desiring to purchase such real estate may acquire 
title to the same. It is not necessary, for the purposes of this 
case, to recite these further provisions. 

The questions to be decided in this case fall clearly within the 
doctrine laid down in Re Tyler, supra; the chief difference in the 
two cases being that in Re Tyler the seizure by the tax collector 
was of personal property, while in this case the property sought to 
be taken from the custody of the court and sold for taxes is real 
estate. No reason has been assigned, nor can the court conceive 
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of any, why the principle which protects personal property in the 
custody of the court from seizure and sale for taxes is not equally 
applicable to the protection of real estate in the custody of the 
court from seizure and sale for the payment of taxes. The rea- 
son of the law is applicable to both species of property. The ju- 
risdiction of the court cannot be invaded as to either. 
In He Tyler, supra, the court says: 

**No rule is better settled than that, when a court has appointed a receiver, 
his possession is the possession of the court, for the benefit of the parties to 
the suit and all concerned, and cannot be disturbed without leave of the 
court; and, if any person without leave intentionally interfere with such 
possession, he necessarily commits a contempt of court, and is liable there- 
for/'— citing Wiswall v. Sampson, 14 How. 52; Taylor v. Carryl, 20 How. 
683; Davis v. Gray, 16 Wall. 203; and a number of other authorities. 

It further says: 

"The general doctrine that property in the possession of a receiver ap- 
pointed by a court is in custodia legis, and that unauthorized interference 
with such possession is punishable as a contempt, is conceded; but it is con- 
tended that this salutary rule has no application to the collection of taxes. 
Undoubtedly property so situated is not thereby rendered exempt from the im- 
position of taxes by the government within whose Jurisdiction the property 
is, and the lien for taxes is superior to all other liens whatsoever, except ju- 
dicial costs, when the property Is rightfully in the custody of the law, but 
this does not justify a physical invasion of such custody and a wanton disre- 
gard of the orders of the court in respect of it. The maintenance of the 
system of checks and balances characteristic of republican institutions re- 
quires the co-ordinate departments of government, whether federal or state, 
to refrain from any infringement of the independence of each other, and the 
possession of property by the judicial department cannot be arbitrarily en- 
croached upon, save in violation of this fundamental principle. The levy of 
a tax warrant, like the levy of an ordinary fieri facias, sequestrates the prop- 
erty to answer the exigency of the writ; but property in the possession of 
the receiver is already in sequestration, already held in equitable execution, 
and, while the lien for taxes must be recognized and enforced, the orderly 
administration of justice requires this to be done by and under the sanction 
of the court It is the duty of the court to see to it that this is done; and a 
seizure of the property against its will can only be predicated upon the as- 
sumption that the court will fail in the discharge of its duty,— an assumption 
carrying a contempt upon its face." 

The chief defense relied on by the defendants in their answers 
is that Smith, the treasurer of the. city of Bristol, having, under 
the provisions of the Virginia tax law, sold the lots in question 
to the auditor of public accounts of the state of Virginia for the 
benefit of the commonwealth and the city of Bristol, that that was 
a valid sale, and that the other defendants, in pursuance of the 
provisions of another section of the tax law touching delinquent 
lands, are simply endeavoring to acquire the title which vested in 
the auditor for the benefit of the commonwealth and the city of 
Bristol. If the treasurer, Smith, had no right to invade the juris- 
diction of this court, and take control of and dispose of property 
in the hands of its receiver; if in doing this he was in contempt 
of this court, — then the court is at a loss to see on what principle 
he could make a valid sale of this property to the auditor for the 
benefit of the commonwealth and the city of Bristol any more than 
he could make a valid sale to a private person. His authority as 
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a tax collector to dispose of these lands as delinquent for the non- 
payment of taxes ceased when the proceedings were instituted 
for the sequestration of all the property of the Bristol Land Com- 
pany. After that no person or officer, whether state or federal, 
not even the receiver himself, could sell any of the property except 
by an order of the court. A sale made in any other way or by 
any other person is null and void. It follows that the proceedings 
taken by the other defendants, Thomas, Graves, and Burson, based 
on the void sale dfade by .Smith, as treasurer, to the auditor of pub- 
lic accounts, for the benefit of the commonwealth and the city of 
Bristol, are likewise null and void. The acts of all the defendants 
have been in contempt of the authority of this court, and are pun- 
ishable as such. This being the first proceeding in this district in 
which the questions passed upon have arisen, and it appearing to 
the court from the answers of the defendants that they have not 
committed any willful wrong, the court will forego any action in 
the matter of contempt it might otherwise take. The temporary 
injunction will be made absolute. A decree will be entered at the 
present term directing a sale of all of the property of the Bristol 
Land Company, and providing for the payment, as first liens, of all 
taxes due the commonwealth of Virginia, the city of Bristol, and 
any of the counties in which the lands of said company are situated. 



UNITED STATES TBTTST CO. v. MERCANTILE TRUST CO. et aL 

(Circuit Court of Appeals, Ninth Circuit May 2, 1886.) 

No. 379. 

1. Equity— Conclusiveness of Master's Findings. 

Where, by stipulation and order of court based thereon, the cause to 
referred to a special master to take the proofs "and report the same to the 
court, with his findings of fact and conclusions of law thereon,** the mas- 
ter's findings of fact are conclusive upon the court, so far as they are based 
on conflicting evidence, or the veracity of witnesses, or so far as there Is 
evidence consistent with the finding. But this rule is confined strictly to 
findings of fact and does not include the interpretation and legal effect of 
documents, nor is it applicable when, by subsequent stipulation, additional 
evidence Is Introduced before the* court 

i. Railroads— Contract of 8am and Leas*. 

One railroad company, by written contract, agreed to sell to another, and 
the latter agreed to buy, part of its road at a fixed price, but the contract 
recited that, owing to mortgages on the property, the vendor could not then 
make a clear title; and it was therefore further agreed that in the mean- 
time it should lease the road to the purchaser at a fixed rental per mile. 
The provisions in relation to the sale and to the lease were kept distinct 
throughout the instrument, and a right was reserved to the lessor to re- 
enter for nonpayment of rent, etc. Held, that, prior to the time when title 
could be transferred, the relations of the parties were those of lessor and 
lessee, and that, even if the contract of sale was ultra vires the lease was 
valid. 

I 8am h— Liability of Lessee fob Taxes. 

A railroad company leased part of its road to another company, the les- 
see agreeing to pay all taxes assessed against the leased property. Under 
the local laws taxes on the leased line were assessed to the lessor, as owner, 
In the same manner as the taxes upon the part of Its road not leased; and 
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in the coarse of business the lessor paid all the taxes and then rendered 
bills to the lessee for the proportion due from the leased line. The assess- 
ment of all the property of the lessor, including the leased line, having 
been raised, it contested the same, and after long litigation the assessment 
was sustained. In the meantime receivers had been appointed for the 
lessee company, and they had remained in possession of the leased road, 
and had raised money to pay other taxes thereon by issuing receivers' cer- 
tificates. JTdcf, that their action was an adoption of the lease, and they 
were liable, according to its terms, to repay to the lessor their proper pro- 
portion of the judgment for the contested taxes. 

4 Railroad Receivers— Adoption of Lease— Priority of Claims— Taxes. 
Where one of the conditions on which receivers are appointed In railroad 
foreclosure proceedings is that they shall pay all claims for taxes, and 
the receivers adopt the provisions of a lease by continuing in the possession 
and operation of the leased line, a claim for taxes which the lessor com- 
pany has been compelled to pay, and which, by the terms of the lease, the 
lessee is bound to refund, becomes entitled to priority over the mortgage 
debt 

fi. Judgment— Collateral Attack— Evidence. 

In a suit by a lessor railroad company to recover, under the provisions 
of the lease, taxes on the leased property which the lessor has been com- 
pelled to pay by the Judgment of a court of competent Jurisdiction, evi- 
dence as to the assessable value of the leased line is inadmissible as being, 
in effect, a collateral attack upon the assessment and upon the Judgment In 
favor of the state for the amount of the taxes. 

I Railroad- Lease— Contest of Taxes bt Lessor— Attorney's Fees and 
Costs. 

Where a lessee railroad company is bound by the provisions of the lease 
to repay to the lessor taxes paid by it on the leased property, and, upon 
the subsequent increase of the assessment of the leased line, together with 
other. roads of the lessor, the lessee, through its counsel, assents to a con- 
test thereof by the lessor, which contest results in favor of the state, the 
lessee company, and its receiver subsequently appointed, are liable for 
their due proportion of the attorney's fees, costs, and Interest incurred in 
the contest 
80 Fed. 18, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

This case comes up oh an appeal by the United States Trust Com- 
pany, one of the defendants in the court below, from an order of 
the circuit court for the Southern district of California, made and 
entered April 7, 1897, upon the petition in intervention of the South- 
ern Pacific Railroad Company. The order appealed from directed 
the receiver of the Atlantic & Pacific Railroad Company, one of the 
defendants to the bill brought by the Mercantile Trust Company for 
the foreclosure of the latter^ mortgage upon the properties of the 
Atlantic & Pacific Railroad Company, to pay to the intervener, the 
Southern Pacific Railroad Company, the sum of 148,683.74, the same 
being the aggregate amount of the proportion of taxes claimed to 
be due from the Atlantic & Pacific Railroad Company to the Southern 
Pacific Railroad Company for the fiscal year 1887-1888, together with 
a certain proportion for attorney's fees, costs of suit, interest, etc... 
incurred by the Southern Pacific Railroad Company in contesting 
and litigating the taxes for the fiscal year 1887-1888. The suit in 
which the intervention was filed was brought by the Mercantile 
Treat Company, one of the appellees on this appeal, against the 
Atlantic & Pacific Railroad Company, to foreclose its mortgage 
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against the properties of that company, executed on September 1, 
1887, and known as the second mortgage. Subsequently, on June 
14, 1895, an amended and supplemental bill was filed by the com- 
plainant, making the United States Trust Company, toe present ap- 
pellant, holder of the first mortgage against the Atlantic & Pacific 
Railroad Company, a party defendant. Thereafter, on October 7, 
1896, the Southern Pacific Railroad Company filed its petition in 
intervention, asking that the receiver appointed by the court below 
be directed, by the order of the court, to pay to the petitioner the 
gross sum of $48,683.74, claimed to be due for taxes and a portion 
of the expenses incurred by the intervener in litigating the taxes 
for the fiscal year 1887-1888, under an agreement existing between 
the two companies, and dated August 20, 1884. It appears that the 
receiver himself had previously, on August 25, 1896, filed a petition, 
stating that the Southern Pacific Railroad Company had made such 
a demand upon him, and asking for the advice and order of the court 
as to whether or not he should pay the same. Answers to these 
petitions were filed by both the United States Trust Company, the 
present appellant, and the Mercantile Trust Company, one of the 
appellees. The matter was referred, by the agreement of the par- 
ties, to a special master, "to take the proofs of the respective parties, 
and report the same to the court, with his findings of fact and con- 
clusions of law thereon." On December 11, 1896, the special master 
duly made his report with his findings of fact and conclusions of law 
thereon, the effect of which was that he denied and rejected the claim 
for taxes, etc. Exceptions to some of these findings of fact and to 
all of the conclusions of law were thereupon filed by the intervener, 
the Southern Pacific Railroad Company. These came on for hearing 
before the court below, which sustained all of the exceptions, and 
made and entered on April 7, 1897, its order and decree, directing 
the payment of the claim in the full amount of $48,683.74 and costs. 
See opinion of the court below, 80 Fed. 18. It is from this order 
and decree that the present appeal is prosecuted by the United States 
Trust Company, holder of the first mortgage upon the Atlantic & 
Pacific Railroad Company. The facts of the case bearing more or 
less directly on the only question at issue, viz. whether or not the 
claim for taxes, etc., should be paid by the receiver as against the 
prior mortgage liens, may best be stated in the clear and concise 
statement of them contained in the opinion of the court below, as 
follows: 

On the 20th day of August, 1884, a contract was made and entered into in 
writing by and between the Southern Pacific Railroad Company, a corporation 
organized under and in pursuance of the laws of the state of California, as 
party of the first part, the Atlantic fi. Pacific Railroad Company, a corporation 
created and organized under the acts of the congress of the United States, as 
party of the second part, the St. Louis & San Francisco Railway Company, a 
corporation organized under the laws of the state of Missouri, as party of the 
third part, and the Atchison, Topeka & Santa F6 Railroad Company, a corpo- 
ration organized pursuant to the laws of the territory and state of Kansas, 
as party of the fourth part, which recited that whereas, the party of the first 
part to the contract was then the owner of a certain line of railway in the 
state of California, particularly described therein; and whereas, it had then 
been agreed by and between the parties to the contract that such line of 
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railway should be sold by the party of the first part thereto, and purchased 
by the party of the second part, upon the terms and conditions therein stated; 
and whereas, in consequence of the lien then existing upon such line of rail- 
way under the mortgage made and executed by the party of the first part, 
bearing date April 1, 1875, the party of the first part could not then make 
clear title to such line of railway, it had then been agreed that until clear title 
thereto could be made, such line of railway should be leased by the party of 
the first part to the party of the second part upon certain terms and conditions 
therein stated; and whereas, the parties of the third and fourth parts were 
then largely interested pecuniarily in the acquisition of such line of railway 
by the party of the second part "by lease and purchase as aforesaid,"— the 
respective parties did thereupon, In consideration of the premises and the 
mutual undertakings and agreements In the contract stated, and for other good 
and valuable considerations therein acknowledged, covenant and agree to 
and with each other as follows: 

First. The party of the first part agreed to sell to the party of the second 
part, and the party of the second part agreed to purchase from the party of 
the first part, the said line of railway, described as extending from the west 
end of the bridge over the Colorado river at or near The Needles, in the 
state of California, 242.37 miles, or thereabouts, to the easterly margin of 
the grounds or yards of the party of the first part used in connection with the 
Mojave Junction station, or with the main line of railroad of the party of the 
first part between Goshen and Yuma, together with the right of way therefor 
200 feet in width, and the switches, sidings, turnouts, station buildings, sec- 
tion houses, turntables, and other appurtenances, together with the right to 
connect at Mojave Junction with the tracks of the party of the first part, but 
excluding the equipment of the road, and any interference with the right of 
way and depot grounds of the party of the first part at the junction mentioned, 
at and for the price of thirty thousand dollars a mile (that is to say, seven 
million two hundred and seventy-one thousand one hundred dollars), of which 
purchase price one-sixth part (that is to say, one million two hundred and 
eleven thousand eight hundred and fifty dollars) to be paid in cash, and the 
remaining six million and fifty-nine thousand two hundred and fifty dollars 
to be paid by the party of the second part to the party of the first part either 
in cash or in first mortgage six per cent, bonds of the party of the second part 
issued under and secured by its first mortgage, bearing date July 1, 1880, the 
prompt payment of the principal and interest of which to be legally guaran- 
tied by the parties of the third and fourth parts to the contract, respectively; 
it being expressly agreed that the sale should be consummated and the pur- 
chase price of the line of railway paid whenever the party of the first part 
should be able to make clear title thereto, discharged from the lien of Its 
first mortgage bearing date April 1, 1875, and from all other liens existing 
thereon at the time of the contract, or which may be imposed thereon by the 
party of the first part at any time thereafter. 

Second. The contract declared that in the meantime, and until the con- 
summation of such sale and payment of the purchase price of the property, the 
party of the first part agreed to and did lease and demise to the party of the 
second part, and the party of the second part agreed to and did hire from the 
party of the first part, from the 1st day of October, 1884, the said line of rail- 
way, together with the appurtenances, in the contract agreed to be sold at 
and for the annual rental of eighteen hundred dollars per mile,— that is to. 
say, four hundred and thirty-six thousand two hundred and sixty-six dollars, 
payable semiannually during the continuance of such lease; and the party 
of the second part covenanted and agreed to and with the party of the first 
part, for itself and its successors and assigns, to pay to the party of the 
first part, its successors and assigns, as rental for the line of railway and 
appurtenances mentioned, until the consummation of the sale and the pay- 
ment of the purchase price, as provided for, the sum of two hundred and 
eighteen thousand one hundred and thirty- three dollars on the 1st days of 
April and October in each and every year; and further, for itself and on behalf 
of its successors and assigns, to further promptly pay and discharge all taxes 
and assessments which should thereafter become due upon said property, or 
any part of it, or which might become in any wise due or owing in respect 
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to the same, and would maintain, repair, and replace such property so that 
the same should at all times be and remain In substantially as good plight 
and condition as it then was, the nature and character of the property being 
considered. 

Third. The contract further provided that in case default should be made in 
the payment of any installment of such rental at the time stipulated for its 
payment, and such default should continue for thirty days, the party of the 
first part, its successors and assigns, might thereupon and without demand 
or other formality enter upon and take possession of the said line of railway, 
with its said appurtenances, and should be thereafter entitled to hold, retain, 
and enjoy the same as of its original estate therein; but, notwithstanding 
such entry, the party of the second part, its successors and assigns, for any 
and all damage in any wise resulting from the nonfulfillment of the contract, 
or any wrongful acts or omissions of the party of the second part, its suc- 
cessors or assigns, in respect to the said property, or any part thereof. The 
contract contained the further provision that, in case of the happening of any 
such default in respect to the payment of the rental provided for, and the 
continuance of such default for thirty days, then, and in that event, at the 
election of the party of the first part, its successors or assigns, the right of 
the party of the second part to purchase the premises under the provisions of 
the contract should cease and determine. 

Fourth. The party of the third part and the party of the fourth part to the 
contract, for themselves and their respective successors and assigns, In 
consideration of their pecuniary interest in the stock and securities of the 
party of the second part, and their interest in the opening and maintenance of 
a through line of freight and passenger traffic over their respective lines of 
railway and over the line of railway then belonging to the party of the first 
part (the subject of the contract), and for other good and valuable considera- 
tions in the contract acknowledged, guarantied to the party of the first part, 
its successors and assigns, the prompt payment to the party of the first part, ' 
its successors and assigns, of the several installments of rental, and of the 
purchase price therein agreed to be paid by the party of the second part to 
the party of the first part, and that, In case default should be made by the 
party of the second part in the payment of such installments or rent, or of 
any, or of any part, thereof, or In the payment of such purchase price at 
the time or times stipulated for the payment thereof, the parties of the third 
and fourth parts; for themselves and their respective successors and assigns, 
would promptly pay to the party of the first part, upon demand, any and all 
amounts in respect of which the party of the second part should make such 
default, which amounts so paid by the party of the third or fourth part should 
be justly chargeable by the party paying the same against all amounts then 
due or which might become due from it to the party of the second part for 
traffic over such leased lines, or any line of the party of the second part, and 
should be otherwise enforceable as a debt of the party of the second part to 
the party of the third or fourth part who should have paid the same; it being 
understood and agreed, however, that the parties of the third and fourth 
parts should not be liable in solldo for such amounts, but that each of such 
parties should be liable only for the one-half part of the several Installments 
of rent and the purchase price thus guarantied by it 

The contract in question contained other provisions, not Important to be 
specially mentioned. Under and by virtue of this contract the Atlantic & 
Pacific Railroad Company, on the 1st day of October, 1884, took actual pos- 
session of the line of railroad therein described, and Its appurtenances, ex- 
cepting only the equipment thereof, and continued in the actual and exclusive 
possession, use, and control thereof until the appointment by this court of 
receivers of the property, since which time the receivers have, respectively, 
been in such actual and exclusive possession, use, and control. While the At- 
lantic & Pacific Railroad Company was in possession, use, and control of the 
line of railroad and Its appurtenances extending from The Needles to Mojave, 
under and by virtue of the aforesaid contract of August 20, 1884, to wit, on 
the 1st day of September, 1887, it executed a mortgage covering, among other 
property, Its right, title, and Interest thereto and therein, to the Mercantile 
Trust Company of New York, to secure the payment of certain bonds. The 
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Atlantic & Pacific Railroad Company had previously, to wit, on the 1st day of 
July, 1880, executed to the Union Trust Company of New York a mortgage 
to secure the payment of certain other bonds, which mortgage was broad 
enough to cover, and whose terms did cover, the after-acquired interest of 
the mortgagor in the line of railroad and its appurtenances constituting the 
subject-matter of the contract here in question. By virtue of Its mortgage, 
and because the Atlantic & Pacific Railroad Company had made such default 
in its terms and conditions as entitled it to do so, the Mercantile Trust Com- 
pany, on the 8th day of January, 1884, commenced suit In this court for the 
foreclosure of its mortgage and to obtain the appointment of a receiver or 
receivers of all of the property covered thereby during its pendency. That 
mortgage covering the entire line of road of the Atlantic & Pacific Company, 
the principal portion of which is situated In the territories of New Mexico 
and Arizona, the mortgagee had previously commenced similar suits in the 
United States courts for those territories, in each of which suits three receiv- 
ers of the property of the mortgagor there situated were appointed. Of the 
portion of the mortgaged property situated within this judicial district, this 
court, In the suit here brought by the Mercantile Trust Company, appointed 
the same receivers who had been appointed by the court of primary Juris- 
diction. Those receivers at once qualified, and took possession of such of 
the line of road as extended from The Needles to Mojave, with its appurte- 
nances. Subsequently, to wit, on June 14, 1895, the Mercantile Trust Company 
filed an amended and supplemental bill In its suit in this court, in which the 
United States Trust Company of New York was made a party defendant, as 
the holder of the first mortgage on the said line of road extending from 
The Needles to Mojave, with its appurtenances. To that amended and sup- 
plemental bill the United States Trust Company appeared by counsel. Later 
in the proceedings in the suit, one of the original receivers having deceased, 
and the remaining two having tendered their resignation, this court, fol- 
lowing the similar action of the court of primary Jurisdiction, accepted their 
resignations, to take effect upon the appointment and qualification of a 
successor or successors. Thereupon this court, still following the similar 
action of the court of primary Jurisdiction, appointed C. W. Smith receiver 
of the property situated within this Judicial district, who qualified as such 
and received from the former receivers herein the possession of said property, 
since which time he has been, and now Is, in its actual and exclusive posses- 
sion, use,, and control. On the 25th day of August, 1896, the receiver, Mr. 
Smith, filed in and presented to this court his petition, setting forth the con- 
tract of August 20, 1884, made and entered into between the Southern Pacific 
Railroad Company, the Atlantic & Pacific Railroad Company, the St. Louis & 
San Francisco Railway Company, and the Atchison, Topeka & Santa F6 
Railroad Company, and the continuous and exclusive possession, under that 
contract, of the line of road extending from The Needles to Mojave, with 
Its appurtenances, by the Atlantic & Pacific Railroad Company and the re- 
ceivers of its property ever since; and further alleging that the receivers so 
appointed have not disavowed that contract, but, on the contrary, during the 
receivership, have expressly acknowledged and admitted its terms and condi- 
tions, so far as the receivership is concerned. The petition of the receiver 
further states: That the receivers have at all times promptly paid to the 
Southern Pacific Railroad Company all taxes paid by it, or claimed to have 
been paid by it, upon the line of railroad described in the contract of August 
20, 1884, including not only taxes assessed and levied for the years in which 
the receivers have been in possession of that line of road, but also for taxes 
which were levied and reassessed against the Southern Pacific Railroad Com- 
pany for the years 1885, 1886, and 1887. That the state board of equaliza- 
tion of the state of California, in August, 1887, for the purposes of state and 
county taxation for the fiscal year ending June 80, 1888, assessed the South- 
ern Pacific Railroad Company, as the owner and operator of a line of railroad 
running in more than one county in said state, consisting of 1,022.33 miles 
in the state of California, together with the franchises, roadway, roadbed, 
•rails, and rolling stock, at the sum of $16,500 per mile, and that Included in 
that assessment and valuation was the line of railroad described In said 
contract of August 20, 1884. That thereafter, and in due time, the state board 
88F.-10 
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of equalization of California apportioned of said total assessment of the 
franchises, roadway, roadbed, rails, and rolling stock of the defendant to the 
county of Kern the amount of $2,476,945 of said total assessment of the 
railroad therein of 153.47 miles, and to the county of San Bernardino the 
sum of $4,220,022 for the railroad therein of 261.47 miles. That at that time, 
of the line of road described In said contract of August 20, 1881, there was 
situated 35.64 miles In Kern county, California, and 206.87 miles in the county 
of San Bernardino, which constituted a part of the said 1,022.33 miles. That 
from the time of the execution of the said contract of August 20, 1884, to the 
present time the line of road described in that contract, because of the revenue 
laws of the state of California, has been assessed by the state board of equal- 
ization of the state of California to the Southern Pacific Railroad Company, 
which has, whenever It saw fit to do so, paid the taxes due upon the line of 
road described in said contract of August 20, 1884, and made bills therefor 
against the Atlantic & Pacific Railroad Company and the receivers thereof. 
That neither the receivers nor the Atlantic & Pacific Railroad Company have 
ever attempted to pay the taxes thereon, but have always waited until the 
Southern Pacific Railroad Company should pay the same, for the reason that 
in each county there were additional taxes against the balance of the lines 
of railroad belonging to the Southern Pacific Railroad Company, and therefore 
there was no way of paying the amount due upon the portion of road extend- 
ing from Mojave to The Needles without paying the entire amount due from 
the Southern Pacific Railroad Company in each county. That when the taxes 
became due which were levied and assessed upon said lines of railroad of the 
Southern Pacific Railroad Company for the year 1888 [1887], the Southern 
Pacific Railroad Company failed to pay the same, and that said taxes became 
delinquent on the last Monday of December, 1887, at six o'clock p. m. That 
the total amount of taxes levied for the fiscal year ending June 30, 1888, 
against the Southern Pacific Railroad Company for its railroad In the county 
of Kern was $34,479.07, and that upon the failure to pay the same there was 
added to It by the comptroller of the state the sum of $1,723.95 as penalty. 
That there was levied for the same year, in the county of San Bernardino, 
upon said assessment upon the total lines of railroad belonging to the South- 
ern Pacific Railroad Company the sum of $30,468.56, and that there was added 
to said amount as a penalty, upon its becoming delinquent, the sum of 
$1,523.42. That on the 2d day of January, 1891, the state of California 
caused an action to be brought In the superior court of the state of California 
In and for the city and county of San Francisco against the Southern Pacific 
Railroad Company to recover the entire amount of taxes which had been 
levied in the various counties upon the lines of railway owned and operated 
by it, including the line of railroad mentioned and described in the written 
contract of August 20, 1884, and seeking to recover the total sum of $251,134.26, 
with 5 per cent, penalty thereon, which included the sums so levied in Kern 
and San Bernardino counties, as aforesaid; and that afterwards, to wit, 
February 3, 1893, a judgment was duly rendered in the action for the total 
sum of $251,134.26, together with Interest thereon from the 27th day of De- 
cember, 1887, at the rate of 7 per cent per annum, amounting to $89,654.91, 
together with 5 per cent penalty upon said principal sum, amounting to 
$12,556.66, and the further sum of $18,835.06 for attorneys' fees, and $42.16 
costs against the Southern Pacific Railroad Company. That thereafter an 
appeal was duly taken from that judgment to the supreme court of California, 
which court affirmed the judgment (38 Pac. 912) except as to the amount 
allowed for interest, namely, the sum of $89,654.91, and as to the sum of 
£6,278.31 allowed as attorney's fees to one A. R. Cotton. That afterwards the 
Southern Pacific Railroad Company appealed from that judgment to the su- 
preme court of the United States, pending which appeal the operation of the 
judgment was stayed. That pending the appeal to the supreme court of the 
United States, and in 1894; the state board of equalization, under an act of 
the legislature of the state of California approved March 23, 1893, made a 
reassessment of the taxes due from the Southern Pacific Railroad Company 
on Its system of railroads for the year ending June 30, 1888, and taxes having 
Deen duly levied thereon upon that reassessment the Southern Pacific Railroad* 
Company, in the fall of 1894, paid the first half of the taxes upon such reas- 
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sessment, and made a bill to the receivers of the Atlantic & Pacific Railroad 
Company for their proportion, amounting to the sum of $14,002.86, which 
bill the receivers paid in due time. That thereafter, and in the spring of 
1896, the supreme court of the United States affirmed the Judgment so appealed 
from (16 Sup. Ct. 704), after which the Southern Pacific Railroad Company 
paid the amount thereof, and on the 8th day of June, 1896, made and presented 
to the present petitioner, as receiver, a bill for the proportion of the taxes 
which it claimed to be due from the receiver under the contract entered into 
between the Southern Pacific Railroad Company, the Atlantic & Pacific Rail- 
road Company, the St. Louis & San Francisco Railway Company, and the 
Atchison, Topeka & Sante Fe* Railroad Company. That Included in the bill 
so made is the sum of $5,981.87, as the portion of attorneys' fees collected by 
the state of California, which the Southern Pacific Railroad Company claims 
that the receiver should pay, and that there is also added to said bill the 
sum of $12,580.86 as and for interest on the Judgment from the date of its 
rendition to the date of its payment,, at seven per cent per annum, and 
being the proportion which the Southern Pacific Railroad Company, claims 
that the receiver should pay. The petition of the receiver further alleges that 
the action of the Southern Pacific Railroad Company in permitting a penalty 
to be added to the said tax and in permitting attorneys' fees, costs, and 
interest to accrue thereon, was without the knowledge or consent of the At- 
lantic & Pacific Railroad Company or its receivers, in that neither the Atlan- 
tic & Pacific Railroad Company nor its receivers had any voice in the matter, 
Dor was that company or its receivers ever consulted about the same. The 
petition of the receiver further states that the United States Trust Company 
objects to the payment by the receiver of any part of the bill so presented by 
the Southern Pacific Railroad Company, and he therefore asks the advice 
and order of this court as to what he shall do in the premises. The bill pre- 
sented by the Southern Pacific Railroad Company, concerning which the con- 
troversy arises, Is as follows: 

"San Francisco, Cal., June 8, 1896. 
"Atlantic and Pacific R. R. Co. to Southern Pacific Company, Pacific System. 

"Amended Bill. 
"Charged In 
Month of 
1896. 
June 8. For state and county taxes as paid by Southern Pacific Company un- 
der Judgment of U. S. supreme court, March, 1896, for the year end- 
ing June 30, 1888, on the franchise, roadbed, rails, rolling stock, 
etc., of the line from Mojave to The Needles. 

Valuation returned by the So. Pac. R. R. Co. in 1887 $ 9,570,200 

Roadbed, etc $8,182,900 

Rolling stock 1,387,300, or 14.50 pr. c. 

Original assessment of So. Pac. R. R. Co. in 1887: 

Amount of tax, $25,134.26 $16,139 60 per mile. 

Less 14.50 per cent... 2,340 24 



$13,799 36 
Kern Co., 35.64 miles R. R. at $13,799.36 per mile, $491,809.19, 

at $2.00 per $100 $ 9,836 18 

San Bernardino Co., 206.87 miles R. R. at $13,799.36 per mile, 

$2354,673.60, at $1.83 per $100 37,967 15 



$47,803 33 
Proportion of $47,803.33 to total tax ($251,134.26), 19.03 per cent 

Add penalty $12,556 66 

Add attorney fees 18,877 22 

$31,433 88 

19 per cent of $81,433.88 5,981 87 

$53,785 20 
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Amount brought forward $53,785 20 

Interest from date of judgment, Feb. 5/93, to June 8/06, 8 years, 
4 mos., 3 days, at 7 per cent per annum 12,580 86 

$66,365 56 

Less payments by company: 
Bill rendered and paid, 1st Inst, of reassessment, 

Nov. 22, 1894 $14,902 86 

Interest Nov. 22/04, to June 8/96, 1 year, 6 mos., 16 

days, at 7 per cent 1,611 16 

Interest on tender of 2d Inst, of reassessment, Apr. 

25/05, to June 8/96, 1 year, 1 mo., 13 days, at 7 

per cent 1,167 80 

17,681 82 



$48,683 74 

"I certify the above to be correct. E. B. Ryan. 

"Examined. George T. Klink. 

"Approved. B. C. W. 

"Payment should be made to the treasurer S. P. Co., San Francisco, CaL 
If any Item Is questioned, or explanation Is required, address General Auditor, 
San Francisco, Cal." 

The Mercantile Trust Company and the United States Trust Company each 
filed an answer to the petition of* the receiver. By its answer the former 
objected to the payment of any portion of the penalty or attorney's fees in- 
cluded in the bill in question, and the latter protested against the payment 
of any portion of the bill on the ground that the tax in question became 
delinquent and the penalty accrued prior to the appointment of either of the 
receivers, and that, while the claim may be valid against the Atlantic & Pacific 
Railroad Company, It is invalid as against its mortgage, and consequently 
not a proper charge against the receiver. Thereafter the Southern Pacific 
Railroad Company filed an intervening petition, asking the court to direct the 
payment of the bill rendered by it, to which the receiver and the United 
States Trust Company filed answers. The matters at issue were thereupon 
referred to a special master to take the proofs of the respective parties, and 
report the same, together with his findings of fact and conclusions of law, 
to the court The report of the master was filed December 11, 1896, and to 
the report the Southern Pacific Railroad Company filed exceptions January 
4, 1897. Thereafter the report and the exceptions thereto came on regularly 
for hearing, at which time the receiver, by leave of the court, amended his 
petition by so changing the clause therein in relation to the acknowledgment 
and ratification by the receivers of the contract of August 20, 1884, as to 
make it read as follows: "And that the receivers have not disavowed said 
contract; neither have said receivers affirmed said contract in any manner 
whatever, unless their acts with reference thereto shall In law be deemed to 
amount to an affirmance thereof." 

The first and third findings of the special master are to the effect that the 
Southern Pacific Railroad Company leased the line of railroad extending from 
The Needles to Mojave, with its appurtenances, to the Atlantic & Pacific Rail- 
road Company, which company entered into possession thereof under such 
lease, and continued in such possession until the appointment of the receiv- 
ers. To these findings the Southern Pacific Railroad Company excepted, on 
the ground that they are contrary to the terms and legal effect of the written 
contract of August 20, 1884. 

The sixteenth finding is as follows: "The value of the leased property for 
the purposes of taxation for the year 1887, considered separately from any 
franchises or rolling stock (and taking into consideration the fact, which I 
find to be true, that the cost of operating the leased property has for many 
years prior and subsequent to the appointment of the receivers herein exceeded 
its earnings), was $4,000 per mile, or a total of $969,480, which is 5.39 per cent 
of the entire valuation of the franchises, roadway, roadbed, rails, and rolling 
stock of the Southern Pacific Railroad Company in California, as fixed by the 
state board of equalization for that year/ 9 To this finding the Southern 
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Pacific Railroad Company excepted on the ground that all of the testimony 
upon which It Is based was erroneously admitted, and was objected and 
excepted to by the Intervener at the time, and upon the ground that the finding 
Is unsupported by the evidence as given, and Is not a finding of the value of 
the property for the purpose of taxation for the year 1887, considered sepa- 
rately from any franchises or rolling stock, and, further, Is In entire disregard 
of the contract of August 20, 1884. 

The nineteenth finding is as follows: "I find that 5.39 per cent of $251.- 
154.26, the amount of the original tax for 1887, without Interest or penalties, 
amounts to the sum of $13,536.13." To this finding the intervener excepted, 
upon the ground that it is not within the Issues presented by the pleadings. 

The twenty-second finding is as follows: "I find that the action of the 
intervener, the Southern Pacific Railroad Company, in refusing to pay the 
said taxes levied and assessed for the fiscal year of 1887, ending June 30, 
1888, and In defending the said suit of the state of California therefor, was 
wholly voluntary upon Its part, and was in no manner induced or caused 
by any requests-consent, or advice upon the part of the defendant the Atlantic 
& Pacific Railroad Company, represented by W. C. Hazeldine, Its general 
attorney, or other attorney, officer, or agent having authority in the premises, 
or upon the part of the present or former receivers herein, or of any attorney 
or representative of such receivers. M To this finding the intervener excepted, 
upon the ground that It Is not only unsupported by, but Is directly contrary to, 
the evidence in the case. 

The twenty-third finding Is as follows: "I find that while the original re- 
ceivers and the present receiver have continued to operate and use the leased 
line of road since their respective appointments, the contract of lease dated 
August 20, 1884, has not been expressly or Impliedly affirmed or adopted by 
them in such manner as to require the present receiver to pay the account of 
the Intervener In question." To this finding the intervener excepted, on the 
ground that it is in conflict with the petition of the receiver, and with the 
answer filed thereto by the United States Trust Company of New York, and 
with the orders theretofore made by the court in the cause, and with the 
evidence In the case. 

Exceptions were also taken by the Southern Pacific Railroad Company to all 
of the conclusions of law reported by the special master, the first of which is 
to the effect that the evidence offered and Introduced before him, showing 
the respective amounts of taxes levied and assessed for the years 1883, 1884, 
1885, and 1886, and subsequently reassessed and paid by the intervener, was 
irrelevant and immaterial, and should, together with the findings of fact 
based thereon, be disregarded. The second is to the effect that, although the 
amounts shown by the bill rendered by the intervening petitioner to the 
receiver were not paid until June 6, 1886,- yet, inasmuch as such payments were 
made exclusively on account of taxes due for the fiscal year 1887, ending 
June 30, 1888, upon the assessment made by the state board of equalization 
for that year on all of the property of the Southern Pacific Railroad Com- 
pany, including the Mojave Division, such payments do not, under the orders 
appointing the receivers, and under the facts shown by the evidence and 
found, constitute such an equitable claim, charge, or lien, as against the 
United States Trust Company, upon the property, or the earnings thereof in 
the hands of the receiver, as to require or justify the payment of the account, 
or any part thereof by the receiver. The third cpnclusion of law is to the 
effect that the evidence introduced by the respective parties before the master 
in reference to the justice and fairness of the total taxes levied for the year 
1887 and other years upon the property of the intervener, which was charged 
by that company against the Atlantic & Pacific Railroad Company under the 
contract of August 20, 1884, was irrelevant and Immaterial, and should, to- 
gether with the findings of fact thereon, be disregarded. The fourth and 
last conclusion of law is to the effect that an order should be made and entered 
directing the receiver not to pay any part of the bill rendered by the inter- 
vening petitioner, the Southern Pacific Railroad Company, and that Its petition 
in that behalf be dismissed. 

The findings of the special master to which no exceptions were taken show, 
among other things, that the receivers originally appointed In this suit took 
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possession of the property described In the contract of August 20, 1884, and 
continued to operate it as a part of the Atlantic & Pacific Railroad until the 
appointment and qualification of the present receiver, who thereupon took 
possession of the property, and has ever since continued to operate It as a 
part of the Atlantic & Pacific Railroad; that the Southern Pacific Railroad 
Company returned its franchises, roadway, roadbed, rails, and rolling stock 
situated in the state of California, and subject to taxation by the^ state board 
of equalization, at the following valuation for the following years: 

(A) For the franchise, roadway, roadbed, and rails, for the 

year 1885 , $ 8,991,850 

Por the rolling stock 1,383,050 

Total $10,374,400 

(B) For the year 1886, for the franchises, roadway, roadbed, 

and rails $ 9,991,300 

For the rolling stock 1,387,300 

Total $11,378,600 

(C) For the year 1887, for the franchises, roadway, roadbed, 

and rails $ 8,992.592 

For the rolling stock 1,427,350 

Total $10,419,942 

That the state board of equalization of the state of California Increased 
the valuation as returned by the Southern Pacific Railroad Company for the 
years 1885, 1886, and 1887, as follows: "For the year 1885, the value of the 
franchises, roadway, roadbed, rails, and rolling stock was fixed by the state 
board of 'equalization at $17,000,000. For the year 1886 the value of the 
same property was fixed by the same board at $17,000,000. For the year 
1887 the value of the same property was fixed by the same board at $16,500,- 
000." That the valuations so fixed by the state board of equalization of the 
state of California were so fixed for each year, respectively, as an entirety, 
and that the state board of equalization did not attempt to* assess separately 
the value of either the franchises, the roadbed, roadway, or rails, or of the 
rolling stock, and that the evidence fails to show upon what, if any, par- 
ticular class of property returned by the Southern Pacific Railroad Company 
for taxation for these years the Increase in valuation was made. That the 
Southern Pacific Railroad Company successfully resisted In the courts the 
collection of the taxes assessed against it for the years 1885 and 1886 by the 
state board of equalization of the state of California. That in pursuance of 
legislation authorizing such action the state board of equalization of the state 
of California reassessed the property of the Southern Pacific Railroad Com- 
pany in California for the years 1885 and 1886, and attempted to reassess the 
same property for the year 1887. That as a result of such reassessment the 
valuation of the said property as fixed by the state board of equalization for 
the years 1885 and 1886 was reduced as follows: "For the year 1885. to 
$9,570,200; for the year 1886, to $9,570,200." That the Southern Pacific Rail- 
road Company paid the taxes so reassessed for the years 1885 and 1886, and 
the former receivers of the Atlantic & Pacific Railroad Company, appointed by 
this court January 8, 1894, paid to the Southern Pacific Railroad Company 
such proportion of said taxes as was demanded by the Southern Pacific 
Railroad Company, and at the time here stated; that is to say: 

March 21, 1894 $15,074 10 

June 4, 1894 15,074 10 

January 11, 1895 14,870 60 

May 13, 1895 14,870 60 

Total $59,889 40 

That of the taxes of the Southern Pacific Railroad Company for the year 1885 
the amount apportioned to the Atlantic & Pacific Railroad Company as the 
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taxes of the Mojave Division, by the representatives of the Southern Pacific 
Railroad Company, on the basis of the original assessment would have been 
$52,517, and that interest on that sum at seven per cent per annum to the data 
of actual payment would amount to $29,409; making a total amount of $81,296. 
That the apportionment for the year 1886 on the same basis would have been, 
for taxes, $52,517, and for interest $29,400, making a total of $81,296, or a 
total for the two years of $162,592,— while, under the reassessment, the total 
amount paid by the Atlantic & Pacific Railroad Company for the years 1885 
and 1886 was $59,889.40. That at the time the taxes for the years 1885 and 
1886 were originally assessed, and for many years thereafter the Atlantic & 
Pacific Railroad Company was a solvent and going concern, while at the 
time of the reassessment in the years 1893 and 1894 it was insolvent, and in 
the hands of the receivers. The findings also show that of the amount of 
taxes, attorneys fees, interest, and penalties originally adjudged to be paid 
by the superior court of the city and county of San Francisco there was a 
deduction of interest amounting to $89,654.91, and of counsel fees amounting 
to $6,278.31, upon a review of that judgment by the supreme court of Call 
fornia, which was affirmed by the supreme court of the United States. That 
the total value of the franchises, roadway, roadbed, rails, and rolling stoclr 
of the Southern Pacific Railroad Company In California for the year 1887, &u 
fixed by the state board of equalization, was $16,500,000. That of the taxes 
assessed against the Southern Pacific Railroad Company In California for th<* 
year 1887 the former receivers paid to the Southern Pacific Railroad Company, 
on the 11th day of January, 1895, the sum of $14,902.86, which sum was paid 
within a reasonable time after demand made therefor, and that no subsequent 
demand for payment of any portion of the remainder of the taxes for 1887, 
as claimed by 'the Southern Pacific Railroad Company, was ever made until 
the presentation of the bill here in question. The special master further 
found that on the 23d day of May, 1892, the Southern Pacific Railroad Com- 
pany refunded to the Atlantic & Pacific Railroad Company the sum ol 
$25,924.39 upon a demand by the Atlantic & Pacific Railroad Company, anrt 
upon a voucher made by the representatives of the latter company, for ex- 
cessive taxes theretofpre paid by the Atlantic & Pacific Company to t h « 
Southern Pacific Railroad Company, as follows: 

For the year ending June 30, 1885 $ 1,926 66 

For the year ending June 30, 1889 6.871 29 

For the year ending June 30, 1890 9,181 17 

For the year ending June 30, 1891 7,945 27 

Making a total of $25,924 39 

Upon the hearing of the exceptions it was stipulated and agreed by and 
"oetween counsel for the respective parties that all papers referred to or men- 
tioned in the exceptions should be considered to the same extent and with 
the same force and effect as if offered upon the hearing before the master, 
and that, in addition to the papers mentioned in those exceptions, the petition 
of the United States Trust Company of New York, filed in this court, praying 
leave of the court to Institute suit against the receivers appointed In this 
cause, with the bill of complaint attached to that petition, and the order of the 
court made thereon, should be considered with the same effect as if offered in 
evidence before the master, and that the petition of the receivers of the 
Atchison, Topeka & Santa F6 Railroad Company to the court originally ap- 
pointing them, and the order of that court based thereon, asking leave to 
disaffirm the contract of lease attached to the petition of the receiver herein, 
and also the petition of the receivers of the St. Louis & San Francisco Railway 
Company to the court originally appointing them, and the order of that court 
based thereon, for like leave to disaffirm the said contract, and also the an- 
swer and objections of the United States Trust Company of New York to the 
application of the receivers for leave to borrow money, which answer and 
objections were filed in this court on the 14th day of May, 1895, should be 
considered with the same effect as if offered in evidence before the master. It 
was further stipulated that none of the parties to the present record were 
parties to the proceedings in which the attempted disaffirmance took pl<v»e 
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nor had any notice thereof; the stipulation, however, reserving any and all 
objections to the materiality, relevancy, and admissibility of any of such 
papers and evidence. 80 Fed. 18-81. 

Ab previously stated, the court below sustained all of the excep- 
tions taken by the Southern Pacific Railroad Company to the find- 
ings of fact and the conclusions of law of the special master, and 
directed the payment of the amount claimed by the intervener as 
taxes, from which order and decree the present appeal is prosecuted 
by the United States Trust Company. There are 14 assignments of 
error. 

C. N. Sterry end Neill B. Field, for appellant. ' f 

Harvey S. Brown and J. E. Foulds (J. S. Chapman, of counsel), 
for intervener and appellee Southern Pac. R. Co. 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

MORROW, Circuit Judge, after stating the case as above, deliv- 
ered the following opinion: 

The ultimate questioi* presented for determination on this appeal 
is whether or not the claim of the intervener and appellee, the 
Southern Pacific Railroad Company, against the Atlantic & Pacific 
Railroad Company, an insolvent corporation, for a just proportion 
of the taxes paid by the Southern Pacific Railroad Company for the 
fiscal year 1887-1888, under its agreement of August 20, 1884, with 
the Atlantic & Pacific Railroad Company, should be paid by the 
receiver of the Atlantic & Pacific Railroad Company in preference 
to the mortgage lien of the United States Trust Company, the ap- 
pellant. The determination of this question depends upon the con- 
sideration of three leading propositions, to wit: (1) Is the Atlantic 
& Pacific Railroad Company liable to the Southern Pacific Railroad 
Company, under the conditions of the agreement of August 20, 1884, 
for its just proportion of taxes for the fiscal year 1887-1888? (2) 
If so liable, does such a claim for taxes constitute a preferential 
claim to that of the mortgage lien? (3) If it does, in what amount 
should such taxes be allowed, and should a just proportion of the 
sum paid by the Southern Pacific Railroad Company for attorney's 
fees, costs of suit, interest, etc., incurred in litigating and contest- 
ing the taxes for the fiscal year 1887-1888, be also allowed and re- 
imbursed to the latter company by the receiver of the Atlantic & 
Pacific Railroad Company? Before entering into a consideration of 
these propositions, there is a preliminary question to be disposed 
of, and that is as to the effect to be given to the findings of fad of 
the special master. It is contended, at the outset, by the counsel 
for the appellant, that this court and the court below are bound by 
the findings of f Act made by the special master. It will be observed 
that the reference, by the court below, to the special master, of the 
claim for taxes made by the intervener, the Southern Pacific Rail- 
road Company, was not that of an ordinary reference to take and 
report testimony, but it was stipulated and agreed between counsel 
representing all the parties that the special master should "take the 
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proofs of the respective parties, and report the same to the court, 
,with his findings of fact and conclusions of law thereon." The 
effect of this stipulation was undoubtedly to constitute, to a certain 
extent, the special master as the judge of the facts presented to 
him. The scope and effect of such a stipulation is tersely stated by 
Mr. Justice Brown, delivering the opinion of the United States 
supreme court in Davis v. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct 
237, 239, in the following language: 

"As the case was referred by the court to a master to report, not the evi- 
dence merely, bnt the facts of the case, and his conclusions of law thereon, 
we think that his findings, so far as it Involves questions of fact, is attended 
by a presumption of correctness similar to that in the case of a finding by a 
referee, the special verdict of a Jury, the findings of a circuit court in a case 
tried by the court under Rev. St. § 649, or in an admiralty cause appealed to 
this court In neither of these cases is the finding absolutely conclusive, as 
if there be no testimony tending to support it; but, so far as it depends upon 
conflicting testimony, or upon the credibility of witnesses, or so far as there 
is any testimony consistent with the finding, it must be treated as unassail- 
able,"— citing Wiscart v. D'Auchy, 3 Dall. 321; Bond v. Brown, 12 How. 254; 
Graham v. Bayne, 18 How. 60, 62; Norris v. Jackson, Wall. 125; Insurance 
Co. v. Folsom, 18 Wall. 237, 249; The Abbotsford, 98 U. S. 440. 

See, further, Kimberly v. Arms, 129 XL S. 512, 9 Sup. Ct. 355; 
Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759; Furrer v. Fer- 
ris, 145 U. S. 132, 12 Sup. Ct. 821. 

So far, therefore, as the findings of fact by the special master, 
under the stipulation referred to, are based upon conflicting evi- 
dence, or upon the veracity of witnesses, or so far as there is evi- 
dence consistent with the finding, they are conclusive and binding 
upon the court. But, in so far as other and additional evidence is 
introduced before the court, the rule is inapplicable. In this case it 
appears that after the special master had reported, and filed his 
findings of fact and conclusions of law, it became necessary to in- 
troduce further evidence. To obviate a re-reference, the parties en- 
tered into a stipulation consenting to the introduction of certain 
documentary evidence, referred to above in the statement of the 
case, and stipulated further that none of the parties in. this case 
were parties to the proceedings in which the attempted disaffirm- 
ance took place, nor had any notice thereof. The effect of this 
stipulation and of the introduction of the documentary evidence re- 
ferred to was to render the rule inapplicable so far as the evidence 
may be deemed material and relevant to any of the findings of fact 
by the special master. Furthermore, the rule is confined strictly to 
questions of fact. It does not include questions of law, nor, gen- 
erally speaking, the interpretation and construction of the legal ef- 
fect of documents. In the case at bar the special master inter- 
preted the agreement of August 20, 1884, to be a lease, and made 
findings of fact to that effect. Upon exceptions taken to these find- 
ings, the court below interpreted the agreement as a contract of 
sale, thereby overruling the special master. It is plain that the 
findings of fact of the special master as to the legal effect of the 
instrument in question were no more binding upon the court below 
than is the interpretation placed by the court below on the same 
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instrument conclusive on this court upon the present appeal. In 
this view it follows that findings of fact (Nos. 1 and 3) of the special 
master, in which he found that the agreement of August 20, 1884, 
was a lease, were not binding on the court below, and that that 
court was correct in exercising its own independent judgment as 
to the interpretation to be given the agreement. In so doing the 
learned judge held that the agreement was a contract of sale, and 
that the lease features of the agreement were merely incidental; but 
in arriving at this conclusion we think he did not give the lease 
features of the agreement the importance and prominence they de- 
serve, and which the parties intended. The agreement of August 
20, 1884, was of a dual character. It was a contract to sell and a 
lease. That it was intended to be, and was, an executory contract 
of sale, is plainly deduced from the language employed, as appears 
from the terms set forth in the statement of the case. The South- 
ern Pacific Railroad Company agreed to sell to the Atlantic & Pa- 
cific Railroad Company, and the latter agreed to buy from the 
former, the line of railway extending from the west end of the bridge 
over the Colorado river, at or near The Needles, to the easterly 
margin of the grounds or yards of the Southern Pacific Railroad 
Company used in connection with the Mojave Junction station, or 
with the main line of road of the Southern Pacific Railroad Com- 
pany between Goshen and Yuma, in the state of California, some 
242.32 miles in length. But it affirmatively appears from the agree- 
ment itself that the Southern Pacific Railroad Company could not, 
at that time, owing to the existence of a certain mortgage covering 
the property in question, transfer a clear title to the road. Nor 
does the agreement state, in this particular, when it could or would 
be able to convey a clear title. It therefore simply contracted to 
transfer a good title when it was able to do so. This part of the 
agreement is what constitutes it an executory agreement or con- 
tract of sale. Then the agreement further specifically provides that 
meanwhile, and until the consummation of the sale, and payment 
of the purchase price of the property, the Southern Pacific Railroad 
Company would lease and demise to the Atlantic & Pacific Railroad 
Company, from the 1st day of October, 1884, the said line of railway, 
together with the appurtenances, in the contract agreed to be sold, 
at and for the annual rental of $1,800 per mile, — that is to say, 
$436,266, — payable semiannually during the continuance of the 
lease. For the purposes of the lease, the Atlantic & Pacific Rail- 
road Company was put in full possession of the line of railway. It 
was further distinctly provided that, in the event of any default 
by the Atlantic & Pacific Railroad Company in its payment of the 
rental for the lease as agreed, the Southern Pacific Railroad Com- 
pany should retake possession. All through the agreement it will 
be found that there is a clear, distinct and unequivocal intent that 
the railway should be leased until the consummation of the sale, 
and full provision is made as to the rights and liabilities of the re- 
spective parties with reference to the sale of the property and as 
to its lease. The distinction between the sale and lease features of 
the agreement is maintained throughout* The eighth clause, in 
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particular, exemplifies this, for it provides that "the said party of 
the first part covenants and agrees to and with the party of the 
second part that upon the arrival of the time for the consummation 
of the sale hereinbefore agreed upon it will convey the property 
sold to the parly of the second part by good and sufficient deed with 
usual covenants of warranty; and that during the term of said 
lease, the rent reserved being paid and all other terms of said lease 
being fulfilled, it will warrant and defend the peaceful occupation 
and enjoyment of the demised premises, and of every part thereof, 
to the party of the second part against the lawful claims of all per- 
sons." But it is unnecessary to elaborate further on the double 
nature and purpose of the agreement. A careful reading of it will 
demonstrate without doubt that, until the consummation of the sale, 
the line of railway was to be leased. The distinction between these 
two features of the agreement is too plain to justify us in holding 
with the learned judge of the court below that the lease was a 
mere incident of the contract. There is no good reason why, if 
parties choose so to contract, they may not agree to lease a prop- 
erty, and, upon the happening of a future act or contingency, ma- 
ture the lease into a sale. We conclude, therefore, that the agree- 
ment of August 20, 1884, was of the dual character referred to, and 
had a twofold purpose; or, in other words, it operated as an execu- 
tory contract of sale, but until the consummation of the sale it was 
agreed that there should be a lease of the property. This view dis- 
poses of the contention of counsel for appellant, earnestly pressed 
on the court, that, if the agreement be regarded as a contract of 
sale, it is void, because under the laws of California, as is contended, 
railroad companies have no power to sell their roads, or any part 
thereof. But, whatever may be the law of California on that ques- 
tion, and assuming, for the purposes of the case, although not de- 
ciding, that such is the law, this would not affect and invalidate the 
agreement of August 20, 1884, in so far as it operates as a lease. 
That a contract may be void in part and valid in part is elementary 
law. We have seen how studiously the two features of the agree- 
ment, viz. that of sale and of lease, were kept separate and distinct. 
Assuming, therefore, that the agreement is void as a contract of 
sale, still it would be valid as a lease. Chicago, St. L. & N. O. R. 
Co. v. Pullman South. Car Co., 139 U. S. 79, 91, 11 Sup. Ct. 490; 
Erie Ry. Co. v. Union Locomotive & Express Co., 35 N. J. Law, 240, 
246; Treadwell v. Davis, 34 Cal. 601; Lumber Co. v. Hayes, 76 Cal. 
387, 393, 18 Pac. 391. That railroad companies have the power to 
lease their roads, or any part thereof, is expressly provided for by 
the act of 1880. St. Cal. 1880, p. 21. Under section 17 of its char- 
ter, the Atlantic & Pacific Railroad Company had the "power" to 
lease. Act July 27, 1866 (14 Stat. 292). One of the provisions of 
the agreement, in so far as it was a lease, was that the Atlantic & 
Pacific Railroad Company should "promptly pay and discharge all 
taxes and assessments which should thereafter become due upon 
said property, or any part of it, or which might become in any wise 
due or owing in respect to the same." This provision was binding 
on the lessee so long as the lease endured. When the receivers were 
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appointed, they did not disaffirm the lease. On the contrary, it was 
affirmed by their continued use and occupation of the line of rail- 
way. Such being the fact, the Atlantic & Pacific Railroad Company 
was bound to perform its agreements under the lease, and, among 
others, to pay its just proportion of taxes. In fact, one of the con- 
ditions of the receiverships was that all taxes then due should be 
paid. This disposes of the first question, viz. whether the Atlantic 
& Pacific Railroad Company was liable to the Southern Pacific Rail- 
road Company, under the conditions of the agreement of August 
20, 1884, for its just proportion of taxes for the fiscal year 1887- 
1888, and brings us to the second and third propositions involved on 
this appeal, which will, for the sake of convenience, be considered 
together. The second proposition is whether or not such claim for 
taxes constitutes a preferential claim to that of the mortgage liens; 
and the third is, if it does constitute a preferential claim, in what 
amount should it be allowed? 

With reference to the second proposition, we think there is no 
room for doubt that this claim for taxes constitutes a preferential 
claim to that of the mortgage liens. In the first place, it was made 
a condition of the receivership. In the order appointing the original 
receivers, the court below directed them, among other things, to 
pay "all amounts now due from the defendant (the Atlantic & Pacific 
Railroad Company) on its roads or properties constituting part of its 
system for taxes and assessments upon the property, or any part 
thereof." The subsequent order, appointing the present receiver, 
contained similar directions. In the second place, the agreement 
of August 20, 1884, under which the taxes were due, never having 
been disaffirmed by the receivers, it follows that it still continued in 
force, and the Atlantic & Pacific Railroad Company was subject to 
all the obligations thereunder just as much as it was entitled to all 
the advantages and benefits thereunder. The language of the learned 
judge of the court below, in this connection, is pertinent. He said: 

"The evidence in the case, as well as those findings of the special master 
not excepted to, show that the receivers not only paid, from time to time, 
every installment of rental that has become due under the contract of August 
20, 1884, but also all of the taxes that have become due on the property therein 
described, except the portion of the taxes for the year 1887 here in controversy. 
And the evidence also shows that several of these Installments of rental were 
paid with money borrowed by the receivers upon receivers' certificates author- 
ized to be issued for that purpose by this court, upon representations made 
by the receivers, not only showing the necessity of borrowing because of a 
lack of funds, but also showing that the line of road forming the subject of 
the contract of August 20, 1884, is an essential part of the Atlantic & Pacific 
Company's railroad system, and constitutes the only western outlet and Inlet 
by rail for traffic moved over that system, and has been in the continuous 
and exclusive possession, use, and control of that company, and the receivers 
of its property, from the time that company first took possession of the 
property under the contract in question. Those representations by the receiv- 
ers are, in effect, admitted to be true by the various pleadings filed in the 
cause by the Mercantile Trust Company and the United States Trust Com- 
pany, respectively. If, therefore, it be conceded that the contract of August 
20, 1884, ever admitted of disaffirmance by the receivers, it has been affirmed 
over and over again by them, and it is now too late for either of the parties 
to the present suit to here set up any right of election in respect thereto." 
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It further appears that on January 11, 1895, the former receivers 
of the Atlantic & Pacific Company paid the sum of f 14,902.86 on 
account of the very taxes now in question. The present claim is, 
therefore, merely for the balance claimed to be due. We think, on 
the whole, that the taxes for the fiscal year 1887-1888 were due, al- 
though the precise amount thereof may not have been ascertained 
until the decision of the United States supreme court (162 U. S. 167, 
16 Sup. Ct 794) in the case involving the liability of the Southern 
Pacific Bailroad Company for the taxes was rendered, and that the 
orders appointing the receivers were broad enough to include the 
proportion of taxes due by the Atlantic & Pacific Bailroad Company 
to the Southern Pacific Railroad Company for that year, and that 
such proportion of taxes is entitled to preference over the mortgage 
lien. 

We next inquire as to the proportion of the taxes for 1887-1888 
which the Atlantic & Pacific Bailroad Company was called upon to 
reimburse to the Southern Pacific Bailroad Company under its agree- 
ment of August 20, 1884. Undoubtedly, the laws of the state of 
California, under which the taxes were assessed and collected, entered 
into and became part of the agreement with respect to the payment, 
by the Atlantic & Pacific Bailroad Company, of the taxes assessed 
upon the leased line of railway. By the law of the state the taxes 
are assessed against the owner. The taxes for the fiscal year 1887- 
1888 were, therefore, assessed against the Southern Pacific Bailroad 
Company, the lessor of the line of railway involved in the present 
controversy, and not against the Atlantic & Pacific Bailroad Com- 
pany, the lessee. The valuation returned by the Southern Pacific 
Bailroad Company on its franchise, roadbed, rails, rolling stock, etc., 
within the state of California, including the line of railway from 
The Needles to Mojave, was $9,570,200. This valuation was raised 
by the state board of equalization to f 16,500,000. The Southern Pa- 
cific Bailroad Company contested this increase, but the tax was upheld 
by the courts. 38 Pac 912; 162 U. S. 167, 16 Sup. Ct. 794. No 
question, therefore, of the validity or legality of the tax can now be 
indulged in, nor can the amount thereof be inquired into. The only 
question with which the court below was concerned, and which is in- 
volved on this appeal, is as to the proportionate amount which the 
Atlantic & Pacific Bailroad Company is to repay to the Southern 
Pacific Bailroad Company. The amount of tax imposed on the valua- 
tion of 116,500,000 for 1,022.33 miles of railway was $251,134.26, or at 
the rate of f 16,139.60 per mile, which of course, included rolling stock, 
etc. The number of miles of railway leased by the Atlantic & Pa- 
cific Bailroad Company from the Southern Pacific Bailroad Company 
was some 242.37 miles, of which 35.64 miles were in Kern county and 
206.87 miles wers in San Bernardino county. As the Atlantic & 
Pacific Bailroad Company did not lease the rolling stock of the South- 
ern Pacific Bailroad Company, but only its line of railway in the 
two counties referred to, a certain percentage was allowed by the 
Southern Pacific Bailroad Company in computing the amount due 
from the Atlantic & Pacific Bailroad Company for the proportion of 
taxes due from the latter company to the former under their agree 
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ment of August 20, 1884, This percentage for the year 1887-1888 
was fixed by the Southern Pacific Railroad Company at 14.50 per 
cent, which amount has not been questioned in this controversy, and 
must, therefore, be taken as correct Allowing for this percentage 
for rolling stock, would make the tax per mile the sum of 113,799.36, 
and the amount due from the Atlantic & Pacific Railroad Company to 
the Southern Pacific Railroad Company would be as follows: 

Kern county, 35.04 miles railway at $13,799.36 per mile, $491,809.19 
at $2 per $100 $ 9,838 18 

San Bernardino county, 20657 miles railway at $13,799.36 per mile, 
$2^54,673.60, at $1.33 per $100 37,967 15 

$47,803 33 

This total of $47,803.33, according to the rate of taxation fixed by 
the law of the state of California, through its assessing officers, and 
confirmed by the tribunals of the state and of the United States su- 
preme court, fixes the amount due from the Atlantic & Pacific Rail- 
road Company as its just proportion of taxes due to the Southern 
Pacific Railroad Company, and this was the amount paid by the 
latter company to the state. The special master, in this connection, 
found (finding No. 16) that: 

"The value of the leased property, for the purposes of taxation for the year 

1887, considered separately from any franchises or rolling stock (and taking 
into consideration the fact, which I find to be true, that the cost of operating 
the leased property has for many years prior and subsequent to the appoint- 
ment of the receivers herein exceeded its earnings), was $4,000 per mile, or 
a total of $969,480, which is 5.39 per cent of the entire valuation of the fran- 
chises, roadway, roadbed, rails, and rolling stock of the Southern Pacific 
Railroad Company In California, as fixed by the state board of equalization for 
that year." 

Upon exceptions, this finding was overruled by the court below. 
In this, we think, the court was entirely correct. The evidence ob- 
jected to and admitted, tending to show what the earnings of the 
Atlantic & Pacific Bailroad Company were for the year 1887 and 
prior thereto, was erroneously admitted, and was irrelevant, and in- 
competent to fix the tax due by the Atlantic & Pacific Eailroad Com- 
pany to the Southern Pacific Railroad Company for the year 1887- 

1888. The taxes which were comprehended and contemplated by 
the agreement of August 20, 1884, were those fixed by law. The 
taxes in the present instance are based upon the assessment and 
apportionment made by the state board of equalization, under the 
provisions of the constitution and laws of the state of California, 
and that assessment and apportionment were held to be valid by 
the superior court of the city and county of San Francisco, by the 
supreme court of the state of California, and finally by the supreme 
court of the United States. The admission of the evidence tending 
to show any other basis or rate of taxation was, in effect, a collateral 
attack upon the assessment and apportionment of the state board 
of equalization, and also upon the judgment and decision of the 
courts, which sustained the validity of the assessment UnsupDort- 
ed by the evidence which, we hold, has been erroneously admitted, 
the findings eannot stand. The nineteenth finding of the special 
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master was to the same effect, was overruled by the court below, 
and, we think, properly so. 

Several other objections are presented by counsel for appellant as 
to the validity of the tax, but, as we consider them untenable, it is 
not necessary, in our opinion, to protract this already lengthy opin- 
ion, by a detailed consideration of them. It follows, from the views 
stated, that the taxes for which the Atlantic & Pacific Railroad 
Company was liable to repay and reimburse the Southern Pacific 
Railroad Company under its agreement of August 20, 1884, and the 
laws of the state of California with reference to the taxation of the 
line of railway in question, as sustained by the decisions of the 
courts previously referred to, was the sum of { 47,803.33, less any sum 
which the Atlantic & Pacific Railroad Company may have previously 
paid on account of these taxes. It appears that it had paid to the 
Southern Pacific Railroad Company the sum of f 14,902.86 on a re- 
assessment for the fiscal year 1887-1888. This amount, with cer- 
tain items of interest credited by the Southern Pacific Railroad Com- 
pany, would amount to the sum of {17,681.82, which should be 
deducted from the amount of taxes as stated above, leaving a 
balance as follows: f 47,803.33, amount of taxes for fiscal year 
1887-1888; f 17,681.82, amount credited; {30,121.51, balance due for 
taxes. 

The next and final question is whether the Atlantic & Pacific 
Railroad Company should reimburse the Southern Pacific Railroad 
Company for a just proportion of the attorney's fees, costs of suit, 
interest, etc., incurred by the latter company in contesting and 
litigating the taxes for the fiscal year 1887-1888. When the taxes for 
the year 1887-1888 were assessed by the state board of equalization 
at the increased valuation of f 16,500,000, the Southern Pacific Rail- 
road Company contested the same. It was, however, unsuccessful 
in the litigation, and, in addition to having to pay the full amount 
of the tax imposed, amounting, as stated, to {251,134.26, incurred 
certain additional expenditures, such as accrued penalties, costs of 
suit, attorney's fees, interest, etc. In the bill presented by it to the 
Atlantic & Pacific Railroad Company, it sought to charge that com- 
pany with a certain proportion of these additional costs. The pro- 
portion charged was fixed at 19.03 per cent, that being the per- 
centage which the sum of {47,803.33, the amount of taxes charged to 
the Atlantic & Pacific Railroad Company, bore to the total tax of 
{251,143.26, charged as taxes against the Southern Pacific Railroad 
Company. The special master found that the Atlantic & Pacific 
Railroad Company was not called upon to reimburse the Southern 
Pacific Railroad Company for its expenses incurred in that behalf, 
as he found the fact to be that the "action of the intervener, the 
Southern Pacific Railroad Company, in refusing to pay said taxes 
levied and assessed for the fiscal year of 1887, ending June 30, 1888, 
and in defending the said suit of the state of California therefor, 
was wholly voluntary upon its part, and was in no manner induced 
or caused by any request, consent, or advice upon the part of the 
defendant the Atlantic & Pacific Railroad Company, represented by 
W. C. Hazeldine, its general attorney, or other attorney, officer, or 
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agent haviqg .authority in the premises, or upon the part of- the 
presept or former receivers herein, or of any attorney or represen- 
tative of such receivers." The court below, in passing upon the 
exception taken to this finding, sustained the exception, and held 
that the Atlantic & Pacific Railroad Company was liable for a pro- 
portionate share of the penalty, costs, attorney's fees, interest, etc, 
incident to the litigation, and fixed such proportion at 19.03 per 
cent, as charged in the bill presented by the Southern Pacific Bail- 
road Company to the Atlantic & Pacific Railroad Company. The 
learned judge based this determination on the ground that the evi- 
dence tended to show that Mr. Hazeldine, as solicitor for the At- 
lantic & Pacific Railroad Company, had authority to act as such 
solicitor for the company in respect to the matter of these taxes, 
and that he, as such solicitor, consulted with the legal representatives 
of the Southern Pacific Railroad Company in connection with the 
very taxes in question, and acquiesced in and consented to the 
contest made by the Southern Pacific Railroad Company against the 
taxes in question. In this, we think, the learned judge was correct 
Had the Atlantic & Pacific Railroad Company desired to avoid the 
additional penalty, attorney's fees, interest, and costs incurred by 
a failure to pay the taxes when due and when contested, it could 
have offered its part of the taxes, and thereby absolved itself from 
any liability in that direction. From the foregoing opinion it fol- 
lows that the claim of the Southern Pacific Railroad Company for 
taxes for the fiscal year 1887-1888 should be allowed and paid by the 
receiver, amounting, after crediting certain sums previously stated, 
to the balance of $30,121.51, and that that part of the claim which 
relates to the proportion claimed for interest, costs of suit, attorney's 
fees, etc., be allowed as charged in the bill. The judgment and de- 
cree of the circuit court will be affirmed. 
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v. SAME. AMERICAN FIRE INS. CO. et aL v. SAME. SPRINGFIELD 
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Nos. 12,557, 12,563, 12,564, 12,566, and 12,567. 

L Equity Jurisdiction —Multiplicity of Suits— Parties— Multifariousness. 
A court of equity will, in a single suit, take cognizance of a controversy, 
determine the rights of all the parties, and grant the relief requisite to 
meet the ends of justice, in order to prevent a multiplicity of suits, where 
a number of parties have separate and individual claims and rights of 
action against the same party, but all arise from some common cause, 
are governed by the same legal rule, and involve similar facts, and the 
whole matter may be settled in one action brought by all these uniting 
co-complainants. 

1 Same— Inequitable Conduct of Complaint. 

The inequity which deprives a suitor of a right to Justice in a court of 
equity is not general iniquitous conduct, unconnected with the act of the 
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defendant which the complaining party states as his ground of action, 
but it must be evil practice or wrong conduct in the particular matter or 
transaction in respect of which judicial protection or redress is sought 

8. Save— Illegal Combinations. 

The fact that a number of foreign Insurance companies doing business in 
a state are members of an alleged illegal combination to suppress com- 
petition, etc., will not prevent them from maintaining a suit to enjoin the 
state insurance commissioner from illegally revoking their certificates 
of authority to do business in the state, and canceling their bonds. 

4. Federal Courts— Following State Decisions. 

The federal courts are bound by the decision of the supreme court of 
California that a statute of that state is void, because, in disregard of an 
express constitutional limitation on the power of the legislature, it at- 
tempts to Impose a tax for municipal purposes. 

& Foreign Insurance Companies— Powers of State Insurance Commissioner. 
The power of the insurance commissioner of California to revoke the 
certificate of authority under which a foreign company is doing business 
in the state arises only (1) when such a company removes an action to a 
federal court, and (2) when it becomes insolvent Pol. Code, SI 595, 600. 
He can cancel its bond only when defective in form or substance, or when 
the sureties are financially insufficient; and he has no power or discretion 
to do either merely on the ground that such company Is a member of an 
illegal combination to raise insurance rates, or because it refuses to pay 
a tax which it claims is illegal. 

I Same— Construction of Statute. 

Pol. Code Cal. § 595, after enumerating certain duties of an Insurance 
commissioner, further requires him to "perform all other duties imposed 
upon him by the laws regulating the business of insurance in this state, 
and enforce the execution of such laws." HeW, that this does not enlarge 
his jurisdiction, or confer on him any authority to perform a duty not 
specified or to execute a purpose not sanctioned by the law. 

T. C. Coogan (Wilson & Wilson, W. S. Goodfellow, and John Gar- 
ber, of counsel), for complainants. 

Bridgford & Clunie and Andrew J. Glnnie in pro. per. (George 
D. Collins and Eugene F. Bert, of counsel), for defendant. 

MOBROW, Circuit Judge. Five bills in equity have been filed 
by 62 fire insurance companies, doing business in the state of Cali- 
fornia, against Andrew J. Clunie, insurance commissioner of the 
state of California, to restrain him from doing certain acts which, 
it is alleged, will cause the complainants irreparable injury. In 
bill No. 12,557 the complainants are 34 foreign corporations, viz. 
21 incorporated under the laws of Great Britain and Ireland, 2 
under the laws of the dominion of Canada, 7 under the laws of the 
empire of Germany, 2 under the laws of the republic of Switzerland, 
1 under the laws of the colony of New Zealand, and 1 under the 
laws of the kingdom of Sweden. In bill No. 12,563 the complain- 
ants are 6 corporations incorporated under the laws of the state 
of Connecticut. In bill No. 12,564 the complainants are 10 com- 
panies incorporated under the laws of the state of New York. In 
bill No. 12,566 the complainants are 5 companies incorporated under 
the laws of the state of Pennsylvania. In bill No. 12,567 the com- 
plainants are 7 companies incorporated under the laws of the states 
of Massachusetts, New Jersey, Missouri, Minnesota, Wisconsin, 
Rhode Island, and Louisiana. The questions presented for deter- 
88 F.— 11 



Digitized by 



Google 



162 88 FEDERAL REPORTER. 

urination in these several bills are substantially the same, and will 
therefore be considered together. 

The bills allege that the complainants ave corporations formed 
for the purpose of insuring against loss or damage by fire, and are 
engaged in carrying on the business of fire insurance in the state 
of California; that, before commencing the business, each of them, 
in accordance with the law of the state, procured from the insur- 
ance commissioner of the state, then in office, a certificate of author- 
ity, authorizing it to transact insurance business in the state, and 
paid to the commissioner therefor the sum of |20 for each certif- 
icate as required by law; that these certificates are still in force, 
and have not been canceled, revoked, surrendered, or in any wise 
impaired; that each of the complainants, at all the times men- 
tioned in the complaint, was, and has continued to be, and is, fully 
solvent; that they have not at any time transferred or caused to 
be transferred to the United States circuit court any action com- 
menced against them, or any of them, in a court of the state of 
California; and that they have at all times complied with the laws 
of the state. The bills allege, further, that in the year 1885 the 
legislature of the state of California passed an act entitled "An act 
to require the payment of certain premiums to counties, and cities 
and counties, by fire insurance companies not organized under the 
laws of the state of California, but doing business therein, and pro- 
viding for the disposition of such premiums"; that, by its terms, 
t^is act purported to require the agents of corporations not incor- 
porated under the laws of this state, but carrying on the business 
of fire insurance therein, to pay to the county treasurer of every 
county, or city and county in this state, for the use and benefit of 
the firemen's fund of said county, or city and county, on the first 
Monday in December of each year, a sum equal to 1 per cent, upon 
the amounts of all premiums which, during the year or part of a 
year ending on the last preceding Monday of September, should 
have been received by such agent or person, or any other person 
or agent, acting during such period for such corporation so engaged 
in such business, or should have been agreed to be paid to such 
corporation or its agents, for any insurance effected or agreed to 
be effected by such corporation within the limits of such county, 
or city and county; that this act is in violation of the constitution 
of the state of California, and is null and void, and has been so ad- 
judged by the supreme court of- the state of California; that, not- 
withstanding the invalidity of such act, the defendant, as insurance 
commissioner, claims and asserts that the act of the legislature is 
valid, and that all foreign corporations carrying on the business 
of fire insurance in this state are under obligations to pay said taxes, 
and claims and asserts that, in case of failure so to do, such foreign 
corporations may and should be prevented from carrying on the 
business of fire insurance in this state; that the defendant, as in- 
surance commissioner, further claims and asserts that he has power 
and authority conferred upon him by the laws of the state, as such 
insurance commissioner, to enforce the payment by said foreign 
corporations of such taxes, or, failing in such payment, to exclude 
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such corporations from carrying on the business of fire insurance 
in this state; that none of the complainants have paid any taxes 
or percentages required to be paid by the act of the legislature 
since the year 1885; that the amount of such taxes and percentages 
remaining unpaid, and which would be due and payable by the com: 
plainants if the said act of the legislature were valid, is the sum of 
|278,000 and upward; that the defendant, as insurance commis- 
sioner, demanded from each of the complainants, in respect to the 
business respectively transacted by them, the payment of said taxes 
accrued since the year 1885, and demanded that such payment be 
made, or that each of the complainants cease the transaction of 
insurance business in this state on or before the 1st day of Feb- 
ruary, 1898; that the defendant threatens and intends, in case said 
taxes be not paid as demanded, to revoke the certificates of au- 
thority held by the complainants, and forbid them from transacting 
the business of fire insurance in this state, and threatens and in- 
tends, after revoking said certificates of authority, to give notice to 
the public, by advertisements in newspapers, that said certificates 
have been revoked, and that complainants are forbidden to trans- 
act the business of fire insurance in this state, and that all policies 
of insurance and contracts made by them thereafter will be null 
and void; that complainants have been transacting the business 
of fire insurance in this state for a number of years; that each of 
them has established agencies throughout the state of California 
at divers places, and that each of them has expended large sums of 
money in establishing said agencies, and in advertising their busi- 
ness, and in providing supplies therefor; that each of the complain- 
ants has a large and valuable business in the state of California, 
of the value of f 20,000 and upward; that if the defendant be permit- 
ted to carry his threats into execution, and revoke said certificates 
of authority, complainants, and each of them, will be obstructed in 
the conduct of their business, their customers and the public will 
be deterred from accepting their policies of insurance, and will 
insure their property with other insurance companies, and that the 
business of each of the complainants, at present large and valuable, 
will be utterly ruined and destroyed; that if the defendant be not 
restrained by injunction, and be permitted to carry his threats into 
execution, multiplicity of suits will result, in that each of the com- 
plainants will be compelled to commence an action for damages 
against the defendant, and in that the defendant will commence 
actions to recover penalties against the agents of each of the com- 
plainants continuing to transact business, pursuant to the provi- 
sions of section 596 of the Political Code of the state of California; 
that the complainants are without adequate remedy at law in the 
premises; that the injury threatened to them is irreparable; and 
that the damages which will be sustained by them are difficult or 
impossible of exact ascertainment. The prayer of the bill in case 
No. 12,557 is that it be adjudged by the decree of the court that the 
act of the legislature of 1885 is null and void, and that the com- 
plainants are not under any obligation to pay the taxes or percent- 
ages therein mentioned, either as a tax or as a condition of their 
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doing the business of fire insurance in this state; that the defend- 
ant be enjoined and restrained from revoking the certificates of au- 
thority, or any of them, issued to the complainants, or from in any 
manner obstructing or interfering with the complainants, or any of 
them, or their agents, in the transaction of fire insurance business 
in the state of California, and for a writ of injunction pendente lite, 
restraining the defendant from doing any of the acts mentioned in 
the bill of complaint. 

The bill of complaint in case No. 12,557 was filed January 27, 
1898, and on the same day an order was issued requiring the defend- 
ant to show cause, on February 7, 1898, why an injunction should 
not issue as prayed for in the bill of complaint, and in the meantime 
the defendant was restrained from doing any of the acts or things 
mentioned in the bill of complaint, and threatened by him, and 
from revoking any of the certificates of authority theretofore issued 
by the insurance commissioner of the state of California to the com- 
plainants, or any of them, and from interfering with or obstructing 
the complainants, or any of them, or their agents, in the transaction 
of fire insurance business in the state of California. After the filing 
of the bill, and after the order to show cause had been issued and 
served, to wit, on the 28th day of January, 1898, the defendant ap- 
peared before the judge of this court in chambers, and asked for and 
obtained a modification of the restraining order, striking therefrom 
the provision restraining the defendant from interfering with or ob- 
structing the complainants, or any of them, or their agents, in the 
transaction of fire insurance business in the state of California. 

On February 7, 1898, the complainants appeared, and filed a sup- 
plemental bill of complaint, in which it is alleged that the modifica- 
tion of the restraining order was obtained at about the hour of 3 
o'clock p. m. on Friday, the 28th day of January, 1898, and that at 
the hour of 12:30 o'clock p. m. on Saturday, the 29th day of Jdnuary, 
1898, the defendant made and filed in his office an official order or 
document, wherein he recited that it appeared to him that the bonds 
theretofore given by the complainants, and each of them, were insuffi- 
cient and invalid, and that he, as insurance commissioner, by virtue 
of the powers vested in him by the laws of the state, did thereby 
adjudge and determine each and every of said bonds to be invalid and 
insufficient, and, accordingly, that each and every of the complain- 
ants and their agents were therefore required to forthwith renew 
said bonds by substituting valid and sufficient bonds duly approved 
by him in place thereof; that said order contained no other matter 
or informatiqp than as herein stated, save the names of the companies 
whose bonds were declared to be invalid, their agents,' and the dates 
of filing the same, and that it in no wise indicated wherein or for 
what reasons the said bonds were found or determined to be invalid 
or insufficient; that, upon the complainants being notified by the 
defendant that he claimed that their bonds were invalid and insuffi- 
cient, their attorneys called upon the defendant, and inquired in what 
respect their bonds were invalid and insufficient; that the defend- 
ant refused to give any reply other than to refer to the order which 
he had made; that inquiry was made as to whether it was claimed 
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by him that any of the sureties upon any of the bonds were insolvent 
or insufficient in point of financial capacity, to which inquiries the 
defendant refused to make answer save to refer to the order he had 
made; that the defendant was requested to furnish a form of a bond 
or specify the terms of a bond which would be satisfactory to him) 
with which request the defendant refused to comply. It is further 
alleged that on the 30th day of January, 1898, the defendant made 
the following statement, well knowing and intending that it would 
be published in the newspaper, and thus give widespread circulation 
throughout the state: 

M I have made my order, and my future action depends upon what the In- 
surance companies may have to say. Do I think they will furnish new 
bonds? I think they will, but whether I will approve them is another ques- 
tion. If the bond is not acceptable, I hare the right to reject it, and deny to 
the company a certificate to do business in the state. I shall certainly refuse 
the bond of any company which is in arrears for the tax provided by the law 
of 1885. They claim, of course, that this has been declared unconstitutional 
by the supreme court. Well, I don't dispute that. I am aware that the 
supreme court decided against the law on the ground that it was an attempt 
on the part of the legislature to levy a municipal tax. Of course, under that 
ruling it would be absurd to undertake the collection of the tax by process of 
law; but, if the companies don't desire to comply with what the law intends, 
there Is no reason why they should not be barred from doing business here." 

It is alleged that the bonds were in strict accordance with* the 
laws of the state, and in all respects valid and sufficient, and each 
for the sum of f 2,000; that prior to making the order of January 29, 
1898, the defendant did not make investigation of the facts concern- 
ing the alleged invalidity or insufficiency of such bonds, and did not, 
in fact, exercise any judgment or discretion in relation thereto; and 
that no fact or circumstance showing, or tending to show, the in- 
validity or insufficiency of aaid bonds, or any of them, was ascertained 
by or brought to the knowledge of the defendant, or existed in fact. 
The bill contains further .allegations denying the good' faith of the 
defendant in his statements and actions respecting the validity and 
sufficiency of the bonds, his refusal to approve new bonds, and his 
expressed intention to refuse to approve any of the new bonds pre 
pared and executed by the complainants unless they shall first pay 
the taxes attempted to be imposed by the act of 1885. The prayer 
of the supplemental bill is that the defendant be enjoined and re- 
strained from further declaring or asserting to be invalid or insuf- 
ficient the complainants' bonds, or any of them, and from instituting 
or causing to be instituted, or from inciting others to institute, any 
suits, actions, or proceedings against complainants, their agents or 
brokers, or any of them, and from in any way obstructing or interfer- 
ing with complainants, or any of them, or their agents, in the transac- 
tion of fire insurance business, and for a writ of injunction pendente 
lite restraining the defendant from doing any of the acts mentioned 
in the supplemental bill. A second order was thereupon issued, re- 
quiring the defendant to show cause, on February 14, 1898, why a 
writ of injunction should not issue as prayed for in the supplemental 
bill; and, pending the hearing, the defendant was restrained from 
further declaring or asserting the invalidity or insufficiency of com- 
plainants' bonds, and from in any manner obstructing or interfering 
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with the complainants, or any of them, or their agents, in the transac- 
tion of fire insurance business. 

It is insisted on behalf of the defendant that the act of the legis- 
lature of 1885 is not null and void, and is not in violation of the 
constitution of the state of California, or of the constitution of the 
United States, but that it is a valid and subsisting condition precedent 
to the transaction of business in said state by the corporations which 
it affects. The defendant has, however, in response to the order to 
show cause, filed a voluminous affidavit, in which he alleges, among 
other things, that, as insurance commissioner, he does not claim or 
assert, and never has claimed or asserted, that he has power and 
authority conferred upon him, by the laws of the state of California, 
to enforce the payment by foreign corporations of the taxes provided 
for by the said act of the legislature, or, failing in such payment, 
to exclude such corporations from carrying on the business of fire 
insurance in the state; that, as insurance commissioner, he does not 
threaten or intend, and has never threatened or intended, in case said 
taxes be not paid on or before the 1st day of February, 1898, to re- 
voke the certificates of authority held by the complainants, or to for- 
bid them from transacting the business of fire insurance in the state; 
that he will not carry any of the threats referred to in the bill into 
execution, nor will he revoke any of the certificates of any of said 
complainants, nor will he give public notice that he will carry such 
threats into execution or revoke such certificates, or any of them, nor 
warn all or any persons that policies of insurance or other contracts 
made by them thereafter will be null and void. With respect to the 
matters set forth in the supplemental bill of complaint, defendant 
alleges that no one of the complainants gave a bond pursuant to the 
provisions of section 623 of the Political Code of California; that de- 
fendant, in rejecting the bonds offered and tendered by the complain- 
ants, and in holding them to be insufficient and invalid, did so after 
due examination and investigation into the matter, and in the 
exercise of discretion conferred upon him by law. This allegation 
is repeated in other forms, but, in substance, the claim of the de- 
fendant is that, in declaring the bonds of the complainants to be 
invalid and insufficient, he made full and complete investigation of 
the facts concerning their invalidity and insufficiency, and did, in 
fact, exercise his official judgment and discretion in relation thereto, 
and did ascertain facts and circumstances showing, and tending to 
show, the invalidity and insufficiency of each and all of said bonds, 
and that he is ready and willing to approve of valid and sufficient 
bonds when furnished by insurance companies authorized to do busi- 
ness under the laws of the state. The defendant further alleges that 
the complainants should not be heard nor permitted to prosecute 
or maintain these actions against the defendant, for the reason that 
the complainants are now, and have been for many years, transacting 
insurance business in the state of California as members of a certain 
illegal combination and compact known and designated by the name 
of the "Board of Fire Underwriters of the Pacific"; that the main 
purpose of this organization is to prevent and suppress competition 
in the insurance business, to control the fixing of, and to fix, the 
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rates of premiums to be charged on insurance, to regulate and pre- 
vent rebates, to fix the compensation for insurance business, to regu* 
late premium collections, and to appoint agencies; that seven-eighths 
of the insurance companies authorized to transact business in this 
state are members of this combination. The defendant sets forth 
in full the constitution of the Board of Underwriters of the Pacific, 
and claims that it necessarily results therefrom that the complain- 
ants are engaged in carrying on business in an unlawful manner, and 
that the action of the complainants against the defendant is in fur- 
therance of such unlawful interference; and, as evidence of the truth- 
fulness of this charge, he refers to a circular dated February 24, 
1898, addressed to the local fire insurance agents in this state by the 
Board of Fire Underwriters of the Pacific, concerning the action of the 
insurance commissioner in declaring the bonds of the complainants 
invalid, the proceedings in this court, and the fact that the compa- 
nies are conducting business as usual. 

A preliminary objection has been made by the defendant that the 
bills are multifarious, on the grounds that, while it appears that 
the complainants are all interested in the question involved in the 
controversy, their interests are otherwise severable, distinct, and 
independent, and that they are therefore not entitled to unite in these 
several actions. As this objection is directed to matters appearing 
on the face of the bills, it should properly be raised by demurrer. 
It is, however, urged as a parol exception to the legal sufficiency of 
the bills under rule 67 of this court The exception cannot be sus- 
tained. A court of equity will, in a single suit, take cognizance of 
a controversy, determine the rights of all the parties, and grant the 
relief requisite to meet the ends of justice in order to prevent a mul- 
tiplicity of suits, where a number of persons have separate and indi- 
vidual claims and rights of action against the same party, but all 
arise from some common cause, are governed by the same legal rule, 
and involve similar facts, and the whole matter may be settled in one 
action brought by all these persons uniting as co-plaintiffs. Pom. 
Eq. Jur. §§ 243, 245, 255, 269; Libby v. Norris, 142 Mass. 246, 7 N. E. 
919; Osborne v. Railroad Co., 43 Fed. 824; Railroad Co. v. Gibson, 
85 Ga. 1, 11 S. E. 442; Sang Lung v. Jackson, 85 Fed. 502, 504; 
Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418. 

The case of Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, cited 
by the defendant as sustaining his objection, is, in my opinion, not 
opposed to this doctrine. It appears in that case that James Donald, 
a citizen of the United States and of the state of South Carolina, in 
his own behalf and on behalf of all other persons in the state of South 
Carolina as importers for their own use and consumers of wines, ales, 
and spirituous liquors, the products of other states and foreign coun- 
tries, filed a bill in equity against J. M. Scott et al., claiming to act 
as constables of the state of South Carolina, and all other persons 
whomsoever claiming to act as constables, or as county sheriffs, 
municipal policemen, or executive officers or county sheriffs, or in 
any capacity whatsoever under or by virtue of a certain act of the 
legislature of the state of South Carolina. The action was to re- 
strain the defendants from forcibly entering or attempting to search 
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the dwelling house of the plaintiff for liquors of the character men- 
tioned, and from hindering and preventing the plaintiff or any other 
person from importing, holding possession, and using the said liquors 
so imported. A preliminary injunction was issued as prayed for 
in the bill of complaint, and afterwards, upon the pleadings- and 
agreed statement of the facts, the injunction was made perpetual 
In the supreme court of the United States, upon a writ of error, the 
decree was affirmed, but restricted to the parties named as plaintiffs 
and defendants in the bill. The objection to the decree as to par- 
ties not named as plaintiffs was that as to them the complainant as- 
sumed to act in a representative capacity for a class of numerous 
persons situated like himself with respect to the matter in contro- 
versy. The court held that such a state of facts was too conjectural 
to furnish a safe basis upon which a court of equity ought to grant 
an injunction, meaning, of course, an injunction in favor of plain- 
tiffs, and binding upon defendants not named in the bill; for the 
court expressly held that the complainant was entitled to an injunc- 
tion against those defendants who had despoiled him of his property, 
and who were threatening to continue to do so, and upheld the decree 
of the circuit court to that extent. In the present case the plain- 
tiffs do not act in a representative capacity, but all are parties to the 
several bills, by a classification under which the plaintiffs in each 
suit have the same corporate rights and are under the same corporate 
obligations with respect to the business in which they are engaged. 

In Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct 418, the supreme court 
had before it three cases involving the constitutionality of an act 
of the legislature of the state of Nebraska, regulating railroads, 
classifying freights, fixing reasonable maximum rates, etc. There, 
as here, all the plaintiffs were interested in the subject-matter of 
the controversy, but were classified in three suits with respect to 
their rights under certain corporate franchises. The opinion of 
the court with respect to the question as to what community of 
interests will entitle plaintiffs to unite in one action to avoid a mul- 
tiplicity of suits is peculiarly applicable to the facts in the cases 
at bar, and' appears to determine the question beyond controversy. 
The court says: 

"In these cases, the plaintiffs, stockholders In the corporations named, ask 
a decree enjoining the enforcement of certain rates for transportation, upon 
the ground that the statute prescribing them Is repugnant to the constitution 
of the United States. Under the principles which In the federal system 
distinguish cases In law from those In equity, the circuit court of the United 
States, sitting in equity, can make a comprehensive decree covering the 
whole ground of controversy, and thus avoid the multiplicity of suits that 
would inevitably arise under the statute. The carrier Is made liable not only 
to Individual persons for every act, matter, or thing required to be done, but 
to a fine of from $1,000 to $5,000 for the first offense, from $5,000 to $10,000 
for the second offense, from $10,000 to $20,000 for the third offense, and $25,- 
000 for every subsequent offense. The transactions along the line of any one 
of these railroads, out of which causes of action might arise under the stat- 
ute, are so numerous and varied that the interference of equity could well 
be justified upon the ground that a general decree, according to the prayer of 
the bills, would avoid a multiplicity of suits, and give a remedy more certain 
and efficacious than could be given in any proceeding instituted against the 
company In a court of law; for a court of law could only deal with each sep- 
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arate transaction involving the rates to be charged for transportation. The 
transactions of a single week would expose any company questioning the 
validity of the statute to a vast number of suits by shippers, to say nothing 
of the heavy penalties named In the statute. Only a court of equity Is com- 
petent to meet such an emergency, and determine once for all, and without 
a multiplicity of suits, matters that affect not simply individuals, but the in- 
terests of the entire community as involved in the use of a public highway, 
and in the administration of the affairs of the quasi public corporation by 
which such highway is maintained." 

It is further objected by the defendant that the complainants 
should not be allowed to come into a court of equity for relief; and 
in support of this objection he invokes the maxim that he who comes 
into a court of equity must do so with clean hands. The inequita- 
ble conduct charged against the complainants is that they are mem- 
bers of an illegal combination and compact known and designated 
by the name of the "Board of Fire Underwriters of the Pacific"; 
that the main purpose of this association is to prevent and suppress 
competition in the insurance business in this state, to control the 
fixing of premium rates to be charged on insurance, to regulate and 
prevent rebates, to fix compensation for insurance, to regulate 
premium collections, and to appoint agencies; that seven-eighths 
of the insurance companies authorized to transact business in the 
state are members of this confederation. In opposition to this 
charge, the affidavit of Rolla V. Watt, who is the general manager 
of the Royal Insurance Company and the Queen Insurance Company, 
and also a member of the executive committee of the Board of Fire 
Underwriters of the Pacific, alleges that the last-named association 
is not an incorporation or association formed for business pur- 
poses, and is not conducting any independent business on its own 
behalf; that it is merely the agent of the several insurance com- 
panies carrying on business in this state which are members there- 
of for the more convenient transaction of business between them- 
selves; that it has not nor does it attempt to exert any influence 
or control over persons or corporations who are not members there- 
of; that its purpose is not to stifle competition, nor to restrict the 
amount of insurance business done, but, by co-operation, to induce 
owners of property to take greater precautions to avoid loss and 
damage by fire, and to adopt inventions and other means to that 
end, such inducement being effected by reducing rates of premium; 
also to prevail upon the several municipalities of the state to main- 
tain fire departments, and adopt means and inventions of preventing 
and suppressing loss by fire, to assist the public authorities to 
prosecute and condemn persons guilty of arson, and by divers other 
means and ways to decrease the amount of loss by fire, and to re- 
duce the hazards of the fire insurance business, and also to estab- 
lish rates of premium which are reasonable and uniform and only 
fairly remunerative, based upon the combined experience of all the 
members thereof; that a large number of insurance companies do- 
ing business in this state are not members of said Board of Fire 
Underwriters; that said insurance companies so doing business in 
this state, and which are not members of said association, have 
in fact the capacity to transact all the insurance business in this 
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state if the same were intrusted to them, and might do so with 
safety to themselves, by reinsuring with other insurance companies 
in the^ United States, in which there are, in number, 175 or there- 
about. It will not be necessary to enter into a discussion of the 
facts thus presented for the purpose of determining the legality of 
the Board of Underwriters in this action, or to ascertain how far 
its acts are open to just criticism. It is manifest that, if such a 
controversy is disclosed, it is foreign to the one now before the 
court. The maxim that he who comes into equity must come with 
clean hands has its limitations. It does not apply to every uncon- 
scientious act or inequitable conduct on the part of the complain- 
ants. The inequity which deprives a suitor of a right to justice 
in a court of equity is not general iniquitous conduct unconnected 
with the act of the defendant which the complaining party states 
as his ground or cause of action, but it must be evil practice or 
wrong conduct in the particular matter or transaction in respect to 
which judicial protection or redress is sought. Woodward v. Wood- 
ward, 41 N. J. Eq. 224, 4 Atl. 424; 1 Pom. Eq. Jur. 399. 

The declarations of the defendant, in his affidavit, disclaiming all 
power and authority as insurance commissioner to enforce the pay- 
ment of the taxes provided for by the act of the legislature of 1885, 
and the power to exclude foreign insurance corporations from the 
state who fail to pay such taxes, and his further disclaimer of any in- 
tention to revoke their certificates of authority to transact fire in- 
surance business in the state, would dispose of that feature of the 
controversy, but for the fact that the defendant insists that the act 
of 1885 is constitutional, and a valid and subsisting condition pre- 
cedent to the transaction of business by the corporations to which it 
relates, and the fact that prior to the commencement of these suits 
he had so notified the 34 foreign insurance companies constituting 
the complainants in case No. 12,557, officially in writing, and had 
demanded that they should forthwith comply with the terms of the 
law, and make the payments therein required, or that they should 
cease the transaction of fire insurance business in this state. This 
notice called the attention of the insurance companies to section 595 
of the Political Code of the state, providing that "the insurance com- 
missioner * * * must issue a certificate of authority to transact 
insurance business in this state to any persons in a solvent condition, 
who have fully complied with the laws of this state, and are in no 
wise in arrears to the state, or to any county or city of the state, 
for fees, licenses, taxes, or penalties accrued upon business previously 
transacted in the state." The notice also called attention to the 
fact that in the same section it was made the duty of the insurance 
commissioner to perform "all other duties imposed upon him by the 
laws regulating the business of insurance in this state, and enforce 
the execution of such laws," and that in section 596 of the same 
Code, it was provided that "no person or company must transact in- 
surance business in this state without first procuring from the in- 
surance commissioner a certificate of authority, as in this chapter 
provided." This notice was issued from the office of the commissioner 
on December 31, 1897, and does not appear to have been recalled or 
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suspended except in so far as it may be deemed to be inconsistent 
with the declarations contained in the defendant's affidavit on the 
present hearing. Moreover, the defendant, in declaring the bonds of 
all the complainants insufficient and invalid, on the 29th day of Janu- 
ary, 1898, without previous notice, undertook to deprive the complain- 
ants of their authority to transact business in this state, and to 
compel them to furnish new bonds and to procure new certificates. 
No reason was given in the order for this action, and the charge that 
it was an arbitrary proceeding is supported by the fact that the bonds 
which the defendant declared insufficient and invalid were made out 
on forms prescribed by the insurance commissioner of the state, and 
two of them had been previously accepted and approved by the defend- 
ant himself. It appears, further, that, on the 30th day of January, 
1898, the defendant made this declaration: 

"I have made my order, and my future action depends upon what the in- 
surance companies may have to say. Do I think they will furnish new bonds? 
I think they will, but whether I will approve them is another question. If 
the bond is not acceptable, I have the right to reject it, and deny to the 
company a certificate to do business in the state. .1 shall certainly refuse 
the bond of any company which is in arrears for the tax provided by the law 
of 1885. They claim, of course, that this has been declared unconstitutional , 
by the supreme court Well, I don't dispute that. I am aware that the su- 
preme court decided against the law on the ground that it was an attempt 
on the part of the legislature to levy a municipal tax. Of course, under that 
ruling it would be absurd to undertake the collection of the tax by process 
of law. But, if the companies don't desire to comply with what the law 
Intends, there is no reason why they should not be barred from doing busi- 
ness here." 

It is manifest from this statement that the original purpose of the 
defendant was to compel the insurance companies not incorporated 
by or under the laws of this state to pay the taxes provided for in 
the act of March 3, 1885; and, notwithstanding the positive assertions 
of the defendant in his affidavit to the contrary, it is not clear that he 
has entirely abandoned that purpose. There is, indeed, some ground 
for believing that he is endeavoring to accomplish indirectly what he 
is not able to accomplish directly, and it therefore becomes important 
to determine preliminarily the validity of the act of March 3, 1885. 

The constitution of the state of California, adopted in 1879, pro- 
vides, in article 11, § 12, that: 

"The legislature shall have no power to Impose taxes upon counties, cities, 
towns, or other public or municipal corporations, or upon the inhabitants or 
property thereof, for county, city, town, or other municipal purposes, but may, 
by general laws, vest in the corporate authorities thereof the power to assess 
and collect taxes for such purposes." 

Pursuant to this provision of the constitution, the legislature es- 
tablished a uniform system of county and township governments by 
the act approved March 14, 1883 (St. 1883, p. 299), and provided for 
the organization, incorporation, and government of municipal corpo- 
rations by the act approved March 13, 1883 (St. 1883, p. 93). By 
these acts, the legislature, as required by the constitution, vested 
in the county and municipal corporations of the state full power 
and authority to assess and collect taxes for county and municipal 
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purposes. Notwithstanding this distribution of the power of taxation 
for local purposes, the legislature, by the act of March 3, 1885, under- 
took to exercise that power for the purpose of raising a revenue from 
foreign insurance companies to establish a firemen's relief fund, to be 
disbursed locally. The first section of the act provided that every 
agent of every fire insurance corporation or company not incorporated 
under the laws of the state should pay into the hands of the treasurer 
of the county, or city and county, in the state, a sum equal to 1 per 
centum upon the amount of all premiums which, during the year, 
or part of a year, ending on the last preceding first Monday of Sep- 
tember, shall have been received by such agent or person, or any other 
person or agent acting during such period for said corporation or 
company so engaged, in said business, or which shall have been agreed 
to be paid such corporation or company, or his or their agents, for 
any insurance effected, or agreed to be effected, by such corporation 
or company, against loss or injury by fire upon property situate within 
the limits of said county, or city and county. The second section re- 
quired that the tax provided for by the act, when paid or collected 
by the person or officer entitled thereto, should constitute a fund, 
to be known and designated as the "Firemen's Relief Fund," of the 
county, or city and county, in which the property insured, or agreed 
to be insured, is situated. The third section provided that such fund 
should be under the exclusive control of the fire commissioners, or 
other governing body of the fire department or fire departments of 
such county, or city and county, under such regulations as the board 
of supervisors thereof might prescribe. The other sections of the 
act provided for the disposition of the fund thus raised, authorizing 
them to be disbursed by officers and to members of the fire depart- 
ment of the city, or the city and county, to whose treasurer they were 
required to be paid. St Cal. 1885, p. 13. 

In 1886 the city and county of San Francisco brought suit in the 
superior court of the city and county of San Francisco to recover 
from the Liverpool & London & Globe Insurance Company the sum 
of $441.36, alleged to be due under the provisions of this act The 
defendant demurred to the complaint, on the ground that the act was 
unconstitutional and void. The demurrer was overruled, and a judg- 
ment entered in favor of the plaintiff. On appeal to the supreme 
court of the state, the judgment was reversed, the court; holding that 
the act attempted to impose a charge for the purpose of revenue, and 
was a tax imposed by the legislature of the state for municipal pur- 
poses, and therefore unconstitutional and void, and that, as a con- 
dition upon which foreign corporations might be permitted to do 
business in the state, it was void, for the reason that the legislature 
could not exercise a power clearly denied to it by the constitution 
Vf the state. San Francisco v. Liverpool & L. & O. Ins. Co., 74 Cal. 
113, 15 Pac. 380. This decision certainly disposes of the contention 
that the terms of the act may be enforced as a condition, if not as a 
tax; and, as it is a construction placed by the highest court of the 
state upon its own constitution and statute, it is binding upon this 
court, and must be followed. Forsyth v. Hammond, 166 U. S. 506, 
518, 17 Sup. Ot 665, 
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In Norton v. Shelby Co., 118 U. S. 426, 6 Sup. Ot. 1121, certain per- 
sons who undertook to act as county commissioners were adjpdged 
to be usurpers as against others who were lawful officers; and it 
was held by the supreme court that, as the act of the legislature 
which created the board of commissioners was unconstitutional, there 
were no de facto officers, and therefore no do jure officers; and, an- 
swering the argument that a legislative act, though unconstitutional, 
might in terms create an office, and that nothing further than its 
apparent existence was necessary to give validity to the acts of the 
assumed incumbent, Mr. Justice Field, speaking for the court, said: 

"An unconstitutional act is not a law. It confers no rights. It Imposes no 
duties. It affords no protection. It creates no office. It is, in legal contem- 
plation, as Inoperative as though it had never been passed." 

But, as the defendant does not now claim that he can enforce this 
law against the complainants, this feature of the case may be dis- 
missed without further comment, except to say that the defendant's 
action, on January 29, 1898, in declaring that the complainants' bonds 
were insufficient and invalid, cannot be justified for the reasons given 
by him in his statement of January 30, 1898. He then declared that 
he would certainly refuse the bond of any company that was in ar- 
rears for the tax provided by the act of 1885. This declaration was, 
in effect, a notice that the bonds of the 83 insurance companies, which 
he had adjudged insufficient and invalid on the 29th day of January, 
1898, had been so adjudged by reason of such arrearage. 

We come now to the consideration of the defendant's action in 
declaring the bonds in question insufficient and invalid, aside from 
the reasons given by him for such action on January 30, 1898. It is 
contended, on behalf of the defendant, that the complainants were not 
entitled to know his reasons; that he was exercising quasi judicial 
powers in passing upon the sufficiency and validity of their bonds; 
and that his action in that respect cannot be reviewed by the court 
in this proceeding. 

Section 595 of the Political Code of California provides that: 

"The insurance commissioner must receive all bonds and securities of per- 
sons engaged in the transaction of insurance business in this state, and file 
and safely keep the same in his office, or deposit them as provided In this 
article. He must examine and inspect the financial condition of all persons 
engaged, or who desire to engage, in the business of insurance; issue a 
certificate of authority to transact insurance business in this state to any 
persons in a solvent condition, who have fully complied with the laws of this 
state, and are in no wise in arrears to the state, or to any county or city of 
the state, for fees, licenses, taxes, or penalties accrued upon business previ- 
ously transacted in the state; determine the sufficiency and validity of all 
bonds and other securities required to be given by persons engaged, or to be 
engaged, in insurance business, and cause the same to be renewed in case 
of the insufficiency or invalidity thereof. * * *" 

Section 623 of the same Code provides that: 

"The commissioner must require every company, association, or individual, 
not incorporated under the laws of this state, and proposing to transact in- 
surance business by agent or agents in this state, before commencing such 
business to file in his office a bond, to be signed by the person or firm, officer 
or agent, as principal, with two sureties, to be approved by the commissioner, 
in the penal sum of two thousand dollars for each insurance company, asso- 
ciation,, firm, or individual for whose account it is proposed to collect premi- 
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urns of Insurance In this state, the conditions of such bonds to be as follows: 
(1) That the person or firm, agent or officer, named therein, acting on behalf 
of the company, association, firm or individual named therein, will pay to the 
treasurer of the county, or city and county, In which the principal office of 
the agency Is located, such sum per quarter, quarterly In advance, for a 
license to transact an insurance business, or such other license as may be 
imposed by law, so long as the agency remains in the hands of the person or 
firm, officer or agent, named as principal In the bond. (2) That the person 
or firm, officer or agent, will pay to the state all stamps or other duties on 
the gross amounts Insured by them, in the manner and at the time prescribed 
by law, inclusive of renewals on existing policies. (3) That the person, firm, 
agent, or corporation named therein will conform to all the provisions of the 
revenue and other laws made to govern them." 

It is alleged in the bill of complaint that the bonds of the com- 
plainants, which the defendant adjudged to be insufficient and in- 
valid, were each of them given pursuant to the provisions of this 
section of the Political Code; that no previous notice was given 
to the complainants of the alleged insufficiency or invalidity of 
said bonds, or any of them, nor was any opportunity given to the 
complainants, or any of them, to renew said bonds, or any of them; 
that the bonds were in fact according to the form which had been 
provided for many years last past by successive insurance commis- 
sioners of this state, and were in form and substance such as had 
been accepted and approved by the defendant himself since he had 
been insurance commissioner. A copy of the form of the bond 
furnished by each of the complainants is attached to the bills of 
complaint, from which it appears that the terms and conditions of 
the bonds are strictly in accordance with the requirements of the 
statute. It appears, further, that the defendant was appointed 
insurance commissioner March 3, 1897, and again on May 18, 1897. 
He qualified on May 19, 1897, % under the last appointment; and from 
the last date, if not before, he discharged the duties of insurance 
commissioner. From May 19, 1897, to January 29, 1898, without 
any objection whatever, he treated complainants' bonds as valid and 
subsisting obligations, securing the state against any default on 
account of taxes, and entitling the complainants to transact insur- 
ance business in this state. But, assuming that after investiga- 
tion the defendant did discover that the securities of these bonds 
were not sufficient, or that the conditions of the bonds were not in 
accordance with the statute, was it not his duty, as an officer of 
the state, charged with the administration of the laws regulating 
the business of insurance, to notify the complainants of the defect, 
and require that the law should be observed? He was authorized 
to cause a renewal of insufficient and invalid bonds; but how could 
the complainants furnish sufficient and valid bonds by renewal un- 
less they were advised in what particular they were defective? 
The practical difficulties arising out of a refusal to give such a no- 
tice is well illustrated by the proceedings which took place before 
the commissioner after he made his order of January 29, 1898, de- 
claring the bonds insufficient and invalid. He was asked by the 
complainants in what respect the bonds were insufficient and in- 
valid, and he refused to reply other than to refer to the order he 
had made. He was asked if the bonds were defective in form; or 
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whether he claimed the sureties were insolvent or insufficient in 
point of financial ability. He was also asked to furnish the form 
of a bond, or specify the terms of a bond that would be satisfac- 
tory, but to all these inquiries he gave no further information than 
to refer to the terms of his order. It appears, however, that the 
defendant did, as insurance commissioner, on the 1st day of Feb- 
ruary, 1898, accept from the Continental Insurance Company of 
New York a bond in the identical form of the bonds adjudged to 
be insufficient and invalid on January 29, 1898; and on the 2d day 
of February, 1898, he accepted the American Surety Company of 
New York as a surety on the bond of the United States Fidelity & 
Guarantee Company of Baltimore. The complainants, acting upon 
the supposition that bonds in the form and with the surety of the 
bonds which the commissioner had accepted would also be accepted 
from them, prepared renewal bonds in such form and with such 
surety, and on February 3, 1898, deposited them with the defendant, 
as insurance commissioner. On the 7th day of February, 1898, the 
defendant made an order adjudging and determining that each and 
every one of these renewal bonds was invalid and insufficient, and 
declined to approve or file the same. The order is preceded with 
a written opinion, in which the commissioner states his objections 
to these renewal bonds. These objections are, in substance, as fol- 
lows: 

(1) It is objected that each of the companies executing the bonds 
is a member of the organization or association known as the "Board 
of Underwriters of the Pacific"; that the purpose and effect of this 
association is to create a monopoly of the fire insurance business 
in this state, which, in the opinion of the commissioner, is unlaw- 
ful, and against public policy and the interests of the state; and 
that no foreign corporation can come into the state, and enter into 
such an agreement, become a member of such association, and law- 
fully continue to transact business in this state. 

(2) It is objected, against the bonds of the 34 foreign insurance 
companies, that the whole of the capital stock of such companies 
had not been paid up. 

Section 15 of article 12 of the constitution of this state provides 
that: 

"No corporation organized outside the limits of this Btate shall be allowed 
to transact business within this state on more favorable conditions than are 
prescribed by law to similar corporations organized under the laws of this 
state." 

And section 424 of the Civil Code of the state provides that: 

•The entire capital stock of every fire or marine insurance corporation must 
be paid up in cash within twelve months from the filing of the articles of 
incorporation, and no policy of insurance must be issued or risk taken until 
twenty-five per cent, of the whole capital stock is paid up." 

The commissioner holds, under these constitutional and statu- 
tory provisions, that no foreign corporation organized for more thav 
one year is entitled to transact business in this state unless its en 
tire subscribed capital stock has been paid up. 

(3) It is objected that the consent of the stockholders of the for* 
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eign corporations had not been obtained for their individual and 
personal liability for the debts and liabilities of the corporations, 
as provided in section 322 of the Civil Code of the state. That sec- 
tion provides: 

"Each stockholder of a corporation is individually and personally liable (or 
such proportion of its debts and liabilities as the amount of stock or shares 
owned by him bears to the whole of the subscribed capital stock or shares of 
the corporation, and for a like proportion only of each debt or claim against 
the corporation. * * * The liability of each stockholder of a corporation 
formed under the laws of any other state or territory of the United States, 
or of any foreign country, and doing business within tnls state, shall be ttfe 
same as the liability of a stockholder of a corporation created under the con- 
stitution and laws of this state." 

(4) It is objected that complainants do not maintain an office or 
place in this state for the transaction of their business, where trans- 
fers of stock can be made, and in which shall be kept (for inspec- 
tion by every person having an interest therein, and legislative com- 
mittees), books in which shall be recorded the amount of capital 
stock subscribed, and by whom, the names of the owners of, the 
stock, and the amounts owned by them respectively, the amounts of 
stock paid in, and by whom, the transfers of stock, the amount of 
their assets and liabilities, and the names and places of their offi- 
cers, as provided in section 14, art 12, of the constitution of the 
state. That section provides: 

"Every corporation other than religious, educational, or benevolent, organ- 
ized or doing business in this state, shall have and maintain an office or place 
in this state for the transaction of its business, where transfers of stock shall 
be made, and in which shall be kept, for inspection by every person having an 
interest therein, and legislative committees, books in which shall be recorded 
the amount of capital stock subscribed, and by whom; the names of the 
owners of its stock, and the amounts owned by them respectively; the amount 
of stock paid in, and by whom; the transfers of stock; the amount of its 
assets and liabilities, and the names and place of residence of its officers." 

(5) It is alleged: That in certain states of the Union the certif- 
icates of authority or license to transact insurance business in such 
states are of annual duration. That section 622 of the Political 
Code of California provides that: 

"When by the laws of any other state or country, any taxes, fines, penalties, 
licenses, fees, deposits of money, or of securities, or other obligations, or pro- 
hibitions, are imposed on Insurance companies of this state, doing business 
in such other state or country, or upon their agents therein, in excess of such 
taxes, fines, penalties, licenses, fees, deposits of securities, or other obligations 
or prohibitions, imposed upon Insurance companies of such other state or coun- 
try, so long as such laws continue in force, the same obligations and prohibi- 
tions of whatsoever kind must be imposed upon insurance companies of such 
other state or country doing business in this state. ♦ * •" 

— That the effect of this retaliatory law upon the insurance com- 
panies, from such states as provide for an annual certificate, is to 
limit the certificate of authority issued to them under the law of 
the state to one year. It is accordingly objected that all such com- 
panies who have not procured renewed certificates within one yeai 
are transacting business in this state contrary to law. 
The commissioner concludes his opinion with the statement that: 
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"There are many other objections, founded npon the laws of this state, 
which I believe to be sufficient to justify me In withholding approval from 
these bonds, and in denying the applications to file same. I have carefully 
examined the said bonds, and the manner of their execution, and, with the 
exception of those furnished by the Home of New York and Phoenix of Hart- 
ford, I believe them to be insufficient in form and substance; and as to the 
two excepted, while not open to all the objections to which the others are sub- 
ject, I am not satisfied as to their execution." 

The commissioner thereupon adjudged and determined that each 
and every of said bonds was "invalid and insufficient." 

We have in these objections the opinion of the commissioner con- 
cerning the renewal bonds, but he says nothing whatever about the 
original bonds, the sufficiency and validity of which are the essential 
questions involved in this controversy. It was assumed, however, 
upon the argument, that the objections of the commissioner to the 
renewal bonds were also applicable to the original bonds, and they 
will be so considered. 

With respect to the first objection, it is sufficient to repeat what 
has been said before, — that the question raised is immaterial. It is 
a fact, however, that the question whether the Board of Fire Under- 
writers of Hie Pacific is an unlawful association or its purpose ille- 
gal was before this court in Continental Ins. Co. v. Board of Fire 
Underwriters of the Pacific, 67 Fed. 310. The subject was there 
discussed by Judge McKenna (now Mr. Justice McKenna of the 
supreme court) with great care, and the authorities relating to un- 
lawful combinations elaborately reviewed. The learned judge ar- 
rived at the conclusion that the association was lawful and its pur- 
pose legal. 

With respect to the other objections,. it will not be necessary in 
these proceedings to ascertain to what extent the complainants in 
the transaction of insurance business in this state are subject to the 
constitutional and statutory provisions upon which the objections are 
based. The scope of the commissioner's power to declare bonds in- 
sufficient and invalid must be determined on other grounds. 

It will be observed that no objection is made by the defendant to 
the sufficiency of the sureties on any of these bonds, and, with the 
exception of the general objection that the commissioner believes the 
bonds "to be insufficient in form and substance," no objection is made 
to their form. He points out no defect in the terms of any of the 
bonds, and does not claim that any of the conditions required by the 
statute have been omitted therefrom. The objections he has made, 
and which appear to have been prepared with some degree of care, 
are directed to matters that in no way affected the sufficiency or 
validity of the bonds under which the complainants were transacting 
insurance business in this state on the 29th day of January, 1898. 
The claim made on behalf of the defendant, that the statute clothes 
the insurance commissioner with a discretionary power in deter- 
mining the sufficiency and validity of the bonds furnished by insur- 
ance companies, and that, in the exercise of this discretion, his acts 
cannot be reviewed by the courts, is not controverted by the com- 
plainants. They admit that if the solvency of the sureties to these 
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bonds was disputed, and the commissioner should in good faith insti- 
tute an inquiry to determine that fact, and, upon the evidence, should 
adjudge that the bonds were not sufficient in point of financial abil- 
ity to secure the state in the full principal sum of the bond, the 
judgment of the commissioner would be final, and not subject to 
review by the courts. It may be admitted, further, that, if the con- 
ditions of these bonds were such that they did not conform to the 
requirements of the statute, the judgment of the commissioner acting 
in good faith upon the question of their validity would be final, and 
not subject to review by the courts. But here we have the question 
whether the commissioner has the power to adjudge that the bonds 
of the insurance companies are insufficient and invalid for other and 
different reasons, and because, in his opinion, the companies have 
associated themselves together in an unlawful combination, or have 
not complied with some law of the state. These bonds contain the 
condition that the insurance company will "conform to all the pro- 
visions of the revenue and other laws made to govern them." Is 
it possible that upon the breach of this condition, and for that reason, 
the commissioner has the power to declare these bonds invalid? 
Manifestly not. The validity of the bond is the security which the 
state has for the enforcement of the law. But it may be said that the 
action of the commissioner had reference to the future, and not to the 
past; that, having discovered that the insurance companies were not 
complying with the law, he proposed to terminate their disobedience by 
canceling their bonds, and, by refusing to approve and file renewal 
bonds, compel them to leave the state. This is, in effect, exercising the 
power of revoking their certificates of authority to transact business in 
this state. If the commissioner has this power under such conditions, 
it must be found in the law in plain and explicit terms. It ought 
not to be matter of inference or the subject of mere conjecture. It 
should be positive and distinct, and in accordance with the manifest 
intent and purpose of the legislature. The commissioner has the 
power to revoke certificates of authority under which insurance com- 
panies are entitled to transact business in this state. This power is 
clearly and distinctly given in the statute, but the conditions under 
which it may be exercised are also clearly stated. By section 595 of 
the Political Code of California it is provided that the commissioner 
may revoke the certificate of any foreign corporation or company 
authorizing it to do business in this state whenever "such corporation 
or company shall transfer or cause to be transferred an action to the 
United States circuit court." By section 600 of the same Code it is 
provided that, "whenever the commissioner ascertains that any per- 
son engaged in the insurance business is insolvent within the mean- 
ing of this chapter, he must revoke the certificate granted, and Bend 
by mail to such person, addressed to him at his principal place of 
business, or deliver to him personally, notice of such revocation," etc. 
These are the only conditions under which the commissioner is au- 
thorized by the laws of the state to revoke a certificate, and, by a 
well-known rule of interpretation, the authority cannot be extended 
to other conditions or circumstances not mentioned in the statute. 
Suth. St. Const. Law, § 392. 
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We find, then, that, while the power of the commissioner in deal- 
ing with the bonds of the insurance companies and with the certifi- 
cate of authority granted them to transact business in the state is 
clearly defined, it is, nevertheless, limited in its scope, and does not 
include the authority to declare complainants' bonds insufficient 
and invalid for any of the reasons disclosed in the defendant's affida- 
vit. How, then, can it be said that he was acting within his juris- 
diction in the exercise of a legal discretion? It is true that in section 
595 of the Political Code, after enumerating certain duties of the com- 
missioner, he is required to "perform all other duties imposed upon 
him by the laws regulating the business of insurance in this state, 
and enforce the execution of such laws." But this provision certainly 
does not enlarge his jurisdiction, or confer upon him any power or 
authority to perform a duty not specified, or to execute a purpose 
not sanctioned by the law. U. S. v. Doherty, 27 Fed. 730, 733; U. 
S. v. Kirby, 7 Wall. 482, 486. "Notwithstanding the words of the 
commission give authority to the commissioners to do according to 
their discretion, yet their proceedings ought to be limited and bound 
with the rule of reason and law." Rooke's Case, 5 Coke, 99. 

The duty the commissioner is required to perform in enforcing the 
execution of the laws against domestic insurance companies is clearly 
pointed out in section 601 of the Political Code, where it is provided: 

"In case any person, upon the requisition of the comnllssioner, fails to make 
up the deficiency of the capital In accordance with the requirements of this 
chapter, or to comply In all respects with the laws of this state, the pom- 
missioner must communicate the fact to the attorney-general, who must, 
within twenty days after receiving such communication, commence an action 
In the name of the people of this state in the superior court of the county 
where the person in question is located or has his principal office, against such 
person, and apply for an order requiring cause to be shown why the business 
should not be closed," etc. 

If the only purpose of this section is to close up the business of the 
delinquent corporation, and not to distribute its effects to the stock- 
holders and creditors, as determined in State Inv. & Ins. Co. v. Su- 
perior Court of City and County of San Francisco* 101 Cal 135, 146, 
35 Pac 549, it is not perceived why the section is not appliqable to 
all insurance companies alike, whether foreign or domestic. If a 
foreign corporation fails to comply with the laws of the state, is there 
any reason why that fact should not be determined by the court upon 
the suit of the attorney general, as in the case of a domestic corpora- 
tion, when the remedy for the delinquency is to compel the corpora- 
tion to cease doing business in the state? There is certainly no 
reason in the general administration of the law, and none has been 
disclosed in any of the facts of the present case. 

The conclusion to be drawn from these various provisions of the 
statute is that the duties of the insurance commissioner have been 
carefully prescribed and regulated. If a foreign insurance corpora- 
tion removes an action from the state court to the United States court, 
or becomes insolvent, the commissioner is required to revoke its 
certificate of authority to transact business in the state. If the 
bond of such a corporation is discovered to be invalid by reason of 
the conditions being defective in form or substance, or if it be found 
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that the sureties are insufficient, in a financial point of view, to 
secure to the state the penal sum of. the bond, then it is the duty of 
the commissioner to cause the bond to be renewed. If the commis- 
sioner discovers that such a corporation had failed to comply with 
the laws of the state in any respect, and no specific method of pro- 
cedure has been prescribed by the statute, then the commissioner is 
required to communicate the fact to the attorney general of the 
state, who may proceed on the bond, or take such other action as 
may be appropriate under the circumstances. What can be more 
clear than the fact that it is not necessary to enlarge the commis- 
sioner's powers in one direction to secure an enforcement of the law 
in another? 

In Com. v. City of Philadelphia (Pa. Sup.) 35 Atl. 195, a contract 
had been made by the board of education of the city of Philadelphia 
for a matter within their department, and they had issued a warrant 
for payment of the claim thereunder, and an alternative writ of man- 
damus had issued to compel the city comptroller to sign a warrant • 
for the payment of the claim. The comptroller answered that it did 
not appear that the contract was made in accordance with an act 
governing such contracts; that the binding of the books, which were 
the subject of the contract, was so unsuitable as to render them un- 
serviceable for public use; and that the relator was allowing a very 
large commission to the agent who secured the contract. The judg- 
ment of the court of common pleas of Philadelphia was in favor of 
the ^defendants. The supreme court, in passing upon the sufficiency 
of this answer on appeal, said: 

"The answer appears to be based on a very exaggerated and erroneous Idea 
of the controller's powers and authority, and the claim that he Is 'not sub- 
ject to the order or direction of the court' is not to be tolerated. The duties 
of the controller, as was held in Com. v. George, 148 Pa. St. 463> 24 Atl. 59, 
61, are partly ministerial and partly discretionary; and, while the courts wUl 
not review his discretion, exercised in a proper case, yet he Is not above the 
law, and his discretion is not arbitraryi but legal. When, therefore, he is 
called upon by the courts, the facts must be made to appear sufficiently to 
show that they bring the case within hts discretion, and that it was exercised 
in obedience to law. On this subject the courts are the final authority, and 
their jurisdiction cannot be ousted by simply putting forth the assertion of 
discretionary power, without showing that the matter was properly within 
such discretion. * * * The only contest comes from the controller, and 
his grounds of objection, Bet out at length in his answer, show that none of 
them were founded on matters within his discretion. Had any of them been 
valid, the court would not review his decision In regard to the facts; but 
when, admitting all the facts, none of the reasons are sufficient, the courts, 
and not the official, must determine the rights of the parties. This Is the rule 
even in cases of discretion vested in strictly Judicial tribunals (In re John- 
son's License, 156 Pa. St. 322, 20 Atl. 1066; Gross* License, 161 Pa. St. 344, 
29 Atl. 25; GemaB' License, 169 Pa. St. 43, 32 Atl. 88); and a fortiori must it 
be the rule where the discretion, though ample and exclusive, is reposed in a 
tribunal or an official who is only quasi judicial within prescribed limits/* 

The judgment of the lower court was accordingly reversed, and 
mandamus directed to be issued. 

Applying the doctrine of this case to the case at bar, and it appears 
to dispose of all the objections which the defendant has raised to the 
present proceedings. The duty of the commissioner is partly minis- 
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terial and partly discretionary. With respect to the performance 
of those duties in which he exercises his discretion in good faith, the 
courts will not review his judgment or restrain his action; but the 
discretion he may thus exercise must be a legal discretion, and within 
the limitations of his authority. He cannot act arbitrarily or capri- 
ciously, or in disregard of the established rules of law; and, when 
he is called upon by the court to answer the charge that his conduct 
is illegal, oppressive, and injurious, he should be able to present such 
facts as will clearly show that he is acting under authority and 
within the jurisdiction of his office. It is true, the defendant alleges 
in his affidavit that in rejecting the bonds offered and tendered by 
the complainants, and in holding them to be insufficient and invalid, 
he did so after an examination and investigation into the matter, 
and in .the exercise of the discretion conferred upon him by law; but, 
from other facts alleged by the complainants, and not denied by the 
defendant, this allegation appears to be in the nature of an opinion 
which the defendant himself formed as to the character of his own 
acts in the premises. That there have been evils in the administra- 
tion of the insurance law may be admitted; that the defendant be- 
lieves it to be his duty to make the office of commissioner efficient 
and of substantial benefit to the public may also be conceded; but 
it does not follow that he may adopt any course or pursue any method 
that will accomplish the purpose he has in view. The law furnishes 
the guide and regulates the performance of official conduct,* and will 
be construed as conferring those powers only which are expressly 
imposed or necessarily implied. Mechem, Pub. Oft. § 511. A tempo- 
rary injunction will issue, in accordance with this opinion. 



MOSS v. DOWMAN. 

(Circuit Court of Appeals, Eighth Circuit June 27, 1888.) 

No. 1,041. 

1. Public Lands— Homesteads— Relinquishment-- Bora Fide Settlers. 

When, on the relinquishment of a homestead entry, the land is, and for 
some time past has been, in the possession of another, who Is a bona 
fide settler, his rights as such immediately attach to the exclusion of a 
third person, who procures the relinquishment to be made, and who 
simultaneously with the relinquishment tenders an application for entry 
of the lands, and immediately enters thereon and makes improvements. 

t. Same— -Rulings op Land Department— Equity Jurisdiction. 

It is only when it is made plain that the officers of the land department 
have, by a mistake of law, deprived a party of land to which he Is right- 
fully entitled, that a court of equity is Justified in setting aside the action 
of the department 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

The bill In this case was filed in the circuit court for the district of Minne- 
sota, for the purpose of determining the ownership of 160 acres of land situ- 
ated in that state, as between the complainant and defendant, It appearing 
that the legal title of the land is vested in the defendant, Richard Dowman, 
under a patent of the United States duly issued to him under date of March 
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17, 1897. A demurrer to the bill was filed, and, after argument, was sustained 
by the circuit court, the bill being dismissed for want of equity, and the 
complainant now seeks to obtain a reversal of the decree dismissing the bill. 
From the facts recited in the bill and the exhibits attached thereto, it appears 
that on. May 7, 1890, one Robert H. Doran had made a homestead entry of 
the land In the United States land office at Duluth, Minn., which he subse- 
quently relinquished, and thereupon the complainant filed this relinquishment 
in the land office, and made application to be allowed to enter the same In 
her own behalf. On November 18, 1890, Richard Dowman, the defendant, 
filed In the land office an application for the entry of the land as a home- 
stead, accompanied with an affidavit stating that he had made an actual 
settlement on the land on the 19th of September, 1890, having built a house 
thereon, and that he was In exclusive possession of the premises when Doran's 
entry was relinquished, on the 24th of October, 1890. For the purpose of 
determining the rights of the parties, hearings were had before the receiver 
and register of the local land office, who did not agree in their conclusions, 
and the case then went before the commissioner, who decided in favor of the 
complainant, Moss, and thereupon an appeal was taken to the secretary of 
the interior, before whom the matter was fully heard, and by whom the facts 
were determined, and stated as follows: "The land involved in this contro- 
versy lies in the First school district of Cook county, state of Minnesota, 
This county is a very large one, being fifty miles long east and west, and 
eighteen miles wide north and south at the east end, and fifty miles wide 
north and south at the west end. The northern line of the county Is the 
southern line of Canada. The land in controversy lies in the northern central 
part of Cook county, near the Canadian line. To use a description made by 
Miss Moss, the defendant, 'the land was situated in the wildest and most 
unbroken wilderness, without roads, or even foot trails, through Minnesota 
for the settlements, distant by rail from Duluth over nine hundred miles. 
The nearest post office Is fifty miles away, and telegraph nearly one hundred 
miles distant.' Richard Dowman, the settler and contestant in the case, had 
lived for a number of years in Grand Marais, the county town of Cook county, 
distant fifty miles southeast of the land, and in the same school district. 
He wasa member of the First district school board, a county commissioner, 
was unmarried, and his occupation, besides the two county offices, appears 
to have been that of an explorer and guide for parties going through that 
part of the country. The evidence does not show that he had any other visible 
means of support or possessed much money. Although numerous persons 
have made homestead entry of this land, none appear to have done so In 
good faith, for none appear to have made any settlement during the period 
of five years It was entered and relinquished every six months. Dowman, 
according to his own testimony, knowing the land had been thus entered and 
relinquished a number of times without any of the entrymen attempting to 
make settlement thereon, went on the land September 19, 1890, and began the 
construction of a house, which he finished October 10th following. From 
that time he made the land his home, actually living there continuously 
until November, 1890, with the one exception of a trip to the county town for 
provisions, which he made October 19, 1890, returning October 24, 1890, the 
day Doran's relinquishment was filed. From November 1, 1890, to the date 
of the hearing, he has been temporarily absent for days at a time in Grand 
Marais, the county town of Cook county, a village of one hundred and twenty 
inhabitants, but which, although fifty miles distant, lies in the same school 
district as does the land in controversy. ThiB absenteeism appears owing 
largely to the fact that Dowman was a member of the school board and a 
county commissioner, two distinct offices, and to fulfill the duties of which 
he was compelled to go to the county town. The county town was also the 
nearest point at which provisions could be obtained. Owing to the distance, 
the absence of transportation, and the difficulties of the route, It required two 
days to make the trip, and Dowman appears to have on occasions been ab- 
sent quite a number of days at a time from his claim. But this does not neces- 
sarily show bad faith, and the department always presumes temporary ab- 
sences to be for good reasons, and, before a contrary reason will be accept- 
ed, facts must be disclosed which prove it. In this case no such facts 
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have been produced, and nothing to show Dowman had any other home than 
that on the land in controversy, beyond a room, over the store of a friend, 
wuich he occupied in the county town on these visits. Moss was a school 
teacher in Grand Rapids, Mich., and had taught school in cities for a period 
of twenty years. She was unmarried, about forty years of age, and had 
$4,000 in cash, and a farm in Dakota yielding an income of from $100 
to $250 per annum, while her salary was $(50 per month. She bought the re- 
linquishment of the land solely on the representations of her Dakota agent, 
from Doran, who, as previously shown, had been erroneously allowed to make 
entry of the land. Without knowing anything of the land except from her 
agent, and without ever having been nearer than one hundred and sixty miles 
on an air line, and nine hundred miles by rail, she paid $1,000 for the re- 
linquishment. The evidence shows that at that time Dowman was a settler 
living upon the land. Returning to Grand Rapids, Mich., over one thousand 
miles from the land by the nearest route, although she had sworn she made 
entry on the land with the purpose of making settlement thereon, Moss con- 
tinued to teach school until the latter part of March, five months after her 
entry, and after she bad been served with a notice of Dowman's contest. The 
following month she made the trip to the land, arriving there two days before 
the expiration of the first six months after her entry. Pitching a tent within 
sight of Dowman's house, in which he was living, she began the erection of 
improvements so near to Dowman's cabin that the clearings Joined, erecting a 
residence that cost $700, and all the furniture and conveniences that money 
could buy to make it comfortable for a woman to reside' in. All this expendi- 
ture and improvement were made in the face and with a knowledge of 
Dowman's claim and prior settlement, and therefore made at Moss' own risk, 
and it would appear, for the purpose of defeating his claim, if possible, by 
means of superior improvements, in spite of the long-established and well- 
known ruling of this department in such cases. The character or value of 
Moss* Improvements gives her no advantage. Because she had more money 
than Dowman to expend on improvements does not detract from his rights. 
In view of these facts, and that no evidence has been introduced which shows 
that Dowman's settlement was not made In good faith, under the established 
ruling of this department, the settler Dowman's right attaches instantly on 
the filing of Doran's relinquishment, and is therefore superior to Moss' entry." 
Based upon this decision, the land department Issued a patent of the land 
to Richard Dowman, and thereupon the present bill was filed, In which it is 
prayed that complainant be adjudged to be the owner of the land, and that 
the defendant holds the legal title as trustee for complainant. 

James K. Redington (Warren N. Draper, on brief), for appellant. 
L. C. Harris, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In the brief filed by counsel for appellant, it is admitted that it is 
well settled that "all questions of fact presented and decided in a 
controverted proceeding, where both parties are heard, are concluded 
by the department decision, and are binding on the court. But where 
the officers of the land department have, by a mistake of law, given 
to one man the land which, upon the facts found, belongs to another, 
equity will grant relief by putting the title where of right it ought 
to be." In this case it appears that a controverted proceeding was 
had between the parties before the secretary of the interior, in which 
it has been decided that at the time, to wit, October 24, 1890, when 
complainant made application to enter the land, Dowman was then 
a settler thereon in good faith, and, this being true as a matter of 
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fact, the only question of law arising thereon is whether the complain- 
ant could make a homestead entry thereof which would be effectual 
against the pre-existing actual occupancy of Dowman. On behalf 
of appellant it is argued that Dowman cannot be permitted to take 
advantage of the entry and occupation by him initiated September 
19, 1890, because the land was not then open to homestead entry by 
reason of the then pending application of Doran; that, the land be- 
ing thus segregated from the public lands open to entry, the at- 
tempt of Dowman to obtain a settlement was illegal, and, the at- 
tempted entry being illegal, no rights can grow out thereof, on the 
principle that no person should be permitted to obtain an advan- 
tage by reason of his own wrong or illegal acts. The action of Dow- 
man in going upon the land, for the purpose of making a homestead 
thereon, was not illegal or wrongful, within the meaning of the rule 
invoked. When Dowman's entry was made no one was upon the 
land, and there was nothing to show that any one claimed it, except 
the entry of Doran's application on the records of the land office at 
Duluth, some hundreds of miles distant. If Doran's application had 
ripened into a title, Dowman's actual entry on and settlement of the 
land would have been ineffectual to defeat it, but it would be ef- 
fectual and legal against all parties whose rights were acquired sub- 
sequent to the entry thus made. By the relinquishment of Doran's 
claim, the land became again subject to entry, and Dowman's actual 
possession and occupancy at once became effectual in his favor. 
His action in taking possession in September, and continuing the 
same thereafter, might have been ineffectual as against Doran, but 
such action was not illegal and wrongful in such sense that he can- 
not claim the benefit thereof as against the appellant, whose entry 
was not made until the 24th day of October, 1890. The facts show 
that Doran's entry was relinquished on that day, and the land was 
then restored to the unappropriated public domain. When this re&- 
toration of the land took place, Dowman was a settler thereon in 
good faith, living on the land, and his rights attached as soon as the 
land became subject to entry. The facts, as found by the secretary 
of the interior, show that Dowman was in possession of the land, 
in good faith, for homestead purposes, during the whole of the 24th 
day of October, 1890; and, as a matter of fact, it is impossible for 
the appellant to show that, when she filed her application in the land 
office on that day, the land was not then in the possession of Dow- 
man, and she is of necessity driven to claim, as matter of law, that 
Dowman's entry was illegal and wrongful, and that, as her appli- 
cation was filed in the land office at the same time she filed the 
Doran relinquishment, she becomes entitled to the benefit of the 
Doran entry, as against the effect of the existing possession by Dow- 
man. The evidence shows that appellant paid Doran $1,000 to re- 
linquish his entry, but by this payment she did not become the as- 
signee of Doran's rights or entry. The payment was made in con- 
sideration of Doran relinquishing his entry, in order that thereby the 
land might be restored to the unappropriated public domain, and thus 
become open to other entries. It is not open to appellant to insist 
that she is, in any sense, the successor to, or assignee of, the Doran 
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entry. The payment to Doran of the gam named created no equity 
or right in favor of appellant as against Dowman, and the only legal 
effect that can be given to the relinquishment executed by Doran is 
that thereby the land became again open to appropriation under the 
homestead act, and, being thus released from the effect of the Doran 
entry, the appellant made application at the land office to enter the 
land, which application is in law effectual from its date; but the 
fact, as found by the secretary of the interior, is that, when this 
application was made, the land was then occupied by a bona fide 
settler, and there is no legal or equitable ground for holding that 
the right conferred by such prior possession and occupancy must be 
postponed to the right created by the application filed in the land 
office. 

Counsel for appellant claim that their position is sustained by the 
ruling of the supreme court in Wood v. Beach, 156 XJ. S. 548, 15 Sup. 
Ct 410. In that case it appeared that Wood, in 1870, had occupied 
certain lands in Kansas, seeking to make a homestead thereof, which 
were within the indemnity limits of a railroad grant then existing, 
and under which the land had been withdrawn from sale or entry 
by proper orders of the land department, entered in 1867. The final 
selection of the land under the railroad grant was made in 1872, and 
the deed from the state to which the title passed under the act of 
congress was made, in 1873, to the defendant Beach. The supreme 
court held that the withdrawal orders in 1867 were sufficient to de- 
feat a settlement for homestead purposes taking effect while «the or- 
ders were in force, because thereby the land was in fact withdrawn 
from sale or entry, and, as the railway company subsequently per- 
fected its right to the land and made selection thereof, its rights 
could not be defeated by any supposed equities existing in favor oi 
Wood, who made his homestead entry with full knowledge of- the 
facts. This case would be an authority in point, if the present con- 
test was between Doran, claiming under his entry in the land office, 
and Dowman, claiming under an actual settlement made after the 
Doran entry had been filed; but it is not applicable to the question 
at issue between the present litigants. In the brief submitted for 
appellant, counsel have cited many decisions of the land department 
for the purpose of showing that from 1859 to 1885 it was uniformly 
held "that no right upon cancellation of an entry inured by reason 
of a settlement made during its existence; that to hold otherwise 
would be to enable a trespasser to benefit by his own wrong;" and 
it is therefore claimed, under the rule of stare decisis, that the sec- 
retary made a mistake of law in not following the doctrine claimed 
to be established by the decisions cited; but counsel further show 
in their brief that, since 1885, modifications of the previous ruling 
have been made, and recognition has been given to settlements made 
under circumstances similar to those existing in the present case, 
and that since August 20, 1890, the rulings of the department are 
*o the effect that a settlement made in good faith and prior in time 
will be held good as against a filing or application tendered simulta- 
neously with the relinquishment or cancellation of a pre-existing en- 
try. It thus appears that if the secretary in this case had held that 
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Bowman's entry and settlement, though made in good faith* were 
not available to him upon the relinquishment of Doran's entry, such 
ruling would have been contrary to that established by the later 
decisions of the department; and certainly it cannot be said that, 
in following the later rulings, the secretary violated any recognized 
rule of law; and it is only when it is made plain that the officers of 
the land department have, by a mistake of law, deprived a party of 
land to which he is rightfully entitled that a court of equity is jus- 
tified in setting aside the action of the department. Moore v. Rob- 
bins, 96 XL S. 530; Marquez v. Frisbie, 101 U. S. 473; Quinby v. 
Conlan, 104 U. S. 420. 

Being of the opinion that the facts set forth in the bill herein filed 
do not make a case for the intervention of a court of equity, with- 
in the rule laid down in the cases cited, it follows that the trial 
court did not err in dismissing the bill on the merits, and the decree 
to that effect is affirmed 



INTERSTATE COMMERCE COMMISSION v. WESTERN & A. R. CO. et al. 

(Circuit Court, N. D. Georgia. June 15, 1898.) 
No. 524. 

L The Fourth Section op the Act to Regulate Commerce. 

If a greater charge be made for a shorter than for a longer distance over 
the same line, etc., and the circumstances and conditions at the longer 
distance point are substantially similar to those at the shorter distance 
points, it is a violation of the fourth section; but if the circumstances and 
conditions at the longer distance point are substantially dissimilar, within 
the meaning of the act, to those at the shorter distance point, the fourth 
section is not violated. 

8. Same. 

If the circumstances and conditions at the longer distance point are sub- 
stantially dissimilar from those at the shorter distance point, then the 
fourth section of the act is inapplicable. Cases cited and followed: In 
re Louisville & N. R. Co., 1 Interst. Commerce Com. R. 57; 1 Interst 
Commerce Com. R. 278; Interstate Commerce Commission v. Atchi- 
son, T. & S. F. R. Co., 50 Fed. 300; Behlmer v. Railroad Co., 71 Fed. 
839; Interstate Commerce Commission v. Alabama M. Ry. Co., 18 Sup. 
Ct 45, 168 U. S. 144. Case cited and disapproved: Interstate Commerce 
Commission v. East Tennessee, V. & G. Ry. Co., 85 Fed. 107. 

ft. Same— Similarity op Circumstances and Conditions— Competition. 

Competition Is one of the most obvious and effective circumstances that 
make the conditions under which a long and short haul is performed dis- 
similar, and as such must have been in the contemplation of congress in 
the passage of the act to regulate commerce. Case cited: Interstate Com- 
merce Commission v. Alabama M. Ry. Co., 18 Sup. Ct. 45, 168 U. S. 144. 

4 Same— Competition between Railways. 

Railway competition may create such dissimilar circumstances and con- 
ditions as exempt the carrier from an observance of the long and short 
haul provision. The fourth section declares that the carrier shall not make 
the higher charge to the nearer point under substantially similar circum- 
stances and conditions. If the circumstances and conditions are not sub- 
stantially similar, then the section does not apply, and the carrier is not 
bound to regard it in the making of its tariffs. If raUway competition 
does actually control the rate at the more distant point, that rate is not 
made under the same circumstances and conditions as is the rate at the 
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Intermediate point, and the higher rate la not prohibited by the fourth sec- 
tion. Cases cited: Savannah Bureau of Freight & Transportation ▼. 
Charleston & S. Ry. Co., 7 Interst. Commerce Com. R. 479; 11 Ann. Rep. 
Interst Commerce Com. pp. 37-43. 

& Same— Powbb of Courts and Commission in Regard to Rates. 

Where the circumstances and conditions at the longer distance point are 
substantially dissimilar, the carrier may judge of this for itself, in the 
first instance, and fix the rates for the longer distance point without vio- 
lating the fourth section of the act; but this does not preclude the courts 
or the commission from inquiring as to whether the rates to the shorter 
distance points are unjust or unreasonable, or whether they constitute 
undue preference for, or unjust prejudice against, any locality. Case cited: 
Interstate Commerce Commission v. Alabama M. Ry. Co., 21 C. C. A. 51, 
74 Fed. 723; Id., 18 Sup. Ct. 45, 168 U. S. 173. 

& Samb. 

In order to constitute dissimilarity under the fourth section of the act, 
the competition must be real, and not imaginary or trifling. 

7. The Third Section of the Act to Regulate Commerce— Undue Prefer- 

ence. 

Railway companies are only bound to give the same terms to all persons 
alike under the same conditions and . circumstances, and any fact which 
produces an inequality of condition and a change of circumstances justi- 
fies an inequality of charge. Case cited: Interstate Commerce Commis- 
sion v. Baltimore & O. R. Co., 12 Sup. Ct. 844, 145 U. S. 283. 

8. Same—Competition. 

If the lesser charge to the longer distance polnjt results from dissimilar 
circumstances and conditions brought about by competition, it cannot be 
said to be a preference which is undue or unreasonable. 

9. Samb. 

All the evidence shows is that the rate to Atlanta, the longer distance 
point in this case, is forced on the railroad officials by competition. There 
is no evidence of any improper desire on the part of these officials to give 
Atlanta a lower rate or the local shorter distance points a higher rate. The 
matter is controlled by existing competitive conditions. Unless the rates 
complained of, as compared with each other, violate the fourth section of 
the act, there seems to be very little ground for claiming that they violate 
the undue-preference provision of the third section. Case cited: Inter- 
state Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 50 Fed. 
947, 048. 

10. Same. 

Government should not undertake the impossible, but Injurious, task of 
making the commercial advantages of one place equal to those of another. 
It might as well attempt to equalize the intellectual powers of its people. 
There should be no attempt to deprive a community of its natural ad- 
vantages, or those legitimate rewards which flow from large investments, 
business industries, and competing systems of transportation to facilitate 
and Increase commerce. The act to regulate commerce has no such pur- 
pose. Case cited: Brewer v. Railway Co., 84 Fed. 258. 

11. The Fibst Section op the Act to Regulate Commerce— Reasonable- 
ness of Rates in and op Themselves. 

The first section provides that all charges for the transportation of prop* 
erty, etc., shall be reasonable and just. There is no evidence to justify 
a finding that the rates charged to the shorter distance points in this case 
are unjust and unreasonable in and of themselves. The mere fact that 
lower rates which are charged to a longer distance competitive point pay 
something above the cost of the service of carriage does not show that the 
shorter distance rates are unreasonable. 
18l Same— Combination Rates. 

The rates to the shorter distance points In this case are made up of a 
highly competitive rate from point of shipment to Chattanooga, added 
to a local rate to destination fixed by the Georgia Railroad Commission. 
The rates in question, when separately considered, are not unreasonable or 
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unjust On the contrary, the testimony Is that each is reasonable of 
Itself. Case cited: Interstate Commerce Commission v. Alabama M. By. 
Co., 21 0. a A. 51, 74 Fed. 723. 
18. The Second Section of the. Act to Regulate Commerce. 

The second section deals with preferences as between shippers, and not 
as between localities, and it is conceded to be wholly inapplicable to this 
case. 

Geo. L. Bell, Asst U. S. Atty. (L. A. Shaver, of counsel), for com- 
plainant. 
Ed. Baxter and Payne & Tje } for defendants. 

NEWMAN, District Judge. On the 16th day of October, 1891, L. 
N. Trammell, Allen Port, and Virgil Powers, constituting the railroad 
commission of Georgia, filed with the interstate commerce commission 
a petition setting up a violation on the part of the above-named de- 
fendants of section 4 of the act of congress, entitled "An act to regulate 
commerce" (24 Stat. 379). The petition, after setting out that the 
defendants are common carriers engaged in transporting goods from 
Cincinnati, Ohio, to points in Georgia, and therefore subject to the 
act to regulate commerce, complains that the rates charged on freight 
from Cincinnati and other Ohio river points to Calhoun, Adairsville, 
Kingston, Cartersville?, Acworth, and Marietta, local stations on the 
line of the Western & Atlantic Railroad in Georgia, are greater than 
the rates charged to Atlanta, the eastern terminus of the Western & 
Atlantic Bailroad, and a longer distance point. It was alleged that the 
transportation to Atlanta and to the local stations named was under 
substantially similar circumstances and conditions. The petition fur- 
ther stated that Marietta is 20 miles west of Atlanta and 118 miles east 
of Chattanooga, that Acworth is 35 miles west of Atlanta and 103 
miles east of Chattanooga, that Cartersville is 48 miles west of Atlanta 
and 90 miles east of Chattanooga, that Kingston is 59 miles west of 
Atlanta and 79 miles east of Chattanooga, that Adairsville is 69 miles 
west of Atlanta and 69 miles east of Chattanooga, and that Calhoun 
is 78 miles west of Atlanta and 60 miles east of Chattanooga; 
that the rates of freight charged, collected, and received by the de- 
fendants for freight transportation by continuous carriage from the 
city of Cincinnati and other Ohio river points to the towns and stations 
above named were more and greater on each class than the amount 
charged and received for freight to the city of Atlanta, which is a 
greater distance from the city of Cincinnati; that, therefore, the rates 
were unreasonable and discriminating in their nature; that they have 
called the attention of the officials of the Western & Atlantic Bailroad 
Company to the fact, and that they have refused and declined to 
change the same. The prayer of the petition is as follows: 

"Whereupon petitioners, as the railroad commission of the state of Georgia, 
come and present the facts as aforesaid, and appeal to the interstate commerce 
commission for relief, and aver and charge that the aforesaid through rate of 
freight into the state of Georgia and to the different towns and stations on 
the Western & Atlantic Railroad, so made, charged, and collected by the 
carriers as aforesaid, is unreasonable and discriminating in its nature, and 
is in direct violation of section 4 of the act of congress entitled 'An act to 
regulate commerce.' " 
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Answers were filed by the defendants, in which substantially they 
denied that the transportation to Atlanta and the other points named 
was under substantially similar circumstances and conditions, or that 
the rates were unjust and discriminating. After hearing the parties, 
the interstate commerce commission, on November 11, 1892, filed its 
report and opinion, and made an order in which it required the railroad 
companies to desist from the acts complained of in the petition of the 
Georgia railroad commission. On the 27th day of May, 1893, the 
interstate commerce commission filed its bill in this court, alleging 
that the defendant railroad companies had refused, and still refuse, to 
comply with the order so made by it, asking that said order be enforced, 
and that the defendant railroad companies be enjoined in accordance 
with its decision and order* The particular act, therefore, which it is 
claimed constitutes a violation of section 4 of the act to regulate com- 
merce, is the charging and receiving greater compensation in the ag- 
gregate for the transportation of a like kind of property from Cin- 
cinnati and other points, called and known as "Ohio river points,'* 
for a shorter distance to Calhoun, Adairsville, Kingston, Cartersville, 
Acworth, and Marietta, in the state of Georgia, than for a longer dis- 
tance over the same line in the same direction to Atlanta, also in the 
state of Georgia; the shorter being included within the longer distance. 
The claim, of course, is, and the conclusion of .the commission was, 
that freight carried from Cincinnati, etc., to Atlanta, is carried under 
substantially similar circumstances and conditions as freight carried to 
the shorter distance points named. And this violation of section 4 has 
been the only question raised prior to this hearing, as shown by the rec- 
ord. If the circumstances and conditions at Atlanta are substantially 
similar to those at Marietta and the other shorter distance points named, 
it is conceded to be a violation of section 4 of the act to regulate com- 
merce; if the circumstances and conditions at Atlanta are substantially 
dissimilar, within the meaning of the act, to those at the shorter distance 
points, then it is conceded that the fourth section is not violated. As 
bearing upon this question, and, indeed, as determining it, the question 
discussed in this case, as in several other cases, has been whether 
or not competition with other carriers subject to the act to regulate 
commerce at longer distance points is sufficient to make the carriage 
to such points under dissimilar circumstances and conditions. The 
record in this case shows that the rates on first-class goods per 100 
pounds, in 1892, and at present, are as follows: From Cincinnati to 
Chattanooga^ 76 cents; to Calhoun, $1.09; to Adairsville, $1.12; to 
Kingston, $1.15; to Cartersville, $1.18; to Acworth, $1.24; to Marietta, 
$1.27; and to Atlanta, $1.07. The rate to the six local points named 
is made up of the through competitive rate to Chattanooga, Tenn., 
with the local rate authorized by the Georgia railroad commission from 
Chattanooga to the points named added. The plan of rate-making 
in Georgia to local noncompetitive stations is to add to the through 
competitive rate the local rate authorized by the Georgia railroad com- 
mission; and when made in this way the above rates are the result. 

After the case was at issue in this court, evidence was taken both 
for the commission and the railway companies. The evidence for 
the commission was that of merchants at the local stations on the 
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Western & Atlantic Railroad, Their evidence tended to show that they 
were put at a disadvantage at their respective places of business by 
reason of the lower rate to Atlanta, and that injury had resulted to 
business at these points by reason of the Atlanta rata The evidence 
for the railway companies was taken for the purpose of showing, and 
tends to show, that the rate to Atlanta is the result of active compe- 
tition ; also that the rate to the local stations named on the Western & 
Atlantic Railroad were just and reasonable rates in and of themselves; 
also that a lower rate to the local stations would not materially affect 
the amount of goods carried to those stations, or the volume of business 
transacted. The testimony is of considerable length, and no attempt 
will be made to quote from the evidence ior either side except from 
the testimony of one witness out of a number, as to competition, exist- 
ing at Atlanta. Mr. J. M. Gulp, the general traffic manager of the 
Southern Railway, was a witness for the defendants, and the following 
extract is taken from his testimony, by questions and answers: 

"Q. State whether the rates of freight from Ohio river points to Atlanta 
are cod trolled by any, and, if so, to what, extent, by competition. A. They 
are entirely controlled by competition. They are controlled by competition 
between the railroads themselves,* the railroads leading from the Ohio river 
themselves, and controlled by competition from the Eastern seaboard. The 
adjustment of rates on* certain of the classes is based upon the same rates 
from Cincinnati to Atlanta as from Baltimore to Atlanta. This is not true 
of all classes, but it is true of a number of classes. Q. State whether there 
is any such competition at Calhoun, Adairsville, Kingston, CartersvUle, Ac- 
worth, and Marietta as exists at Atlanta, Georgia. A. There is not the 
same competition. There is competition existing up to Chattanooga,— strong 
competition; and the rates fixed by that competition are used in making rates 
to these local stations. As I have before testified, to these competitive rates 
up to Chattanooga are added the rates which are the same for the same dis- 
tance as the rates of the Georgia commission." 

While the testimony varies somewhat, the above is in line with the 
testimony of all the witnesses for the defendants who testified on the 
subject. The present case was heard and decided by the interstate 
commerce commission in 1892. At that time there had been no au- 
thoritative determination of the question as to whether or not compe- 
tition at a longer distance point would render the carriage of freight 
to such point under substantially dissimilar circumstances and condi- 
tions from those existing at a shorter distance point within the mean- 
ing of the fourth section of the act to regulate commerce. Since that 
time several cases have been before the supreme court, and the ques- 
tion thoroughly discussed. It appears to be now finally settled by 
the decision of the supreme court in the case of Interstate Commerce 
Commission v. Alabama M. Ry. Co., 168 U. S. 144, 18 Sup. Ct. 45. 
In that case the substance of the decision by the supreme court may 
be gathered from a headnote as follows: 

"Competition is one of the most obvious and effective circumstances that 
make the conditions under which a long and short haul is performed sub- 
stantially dissimilar, and as such must have been in the contemplation of 
congress in the passage of the act to regulate commerce. This is no longer 
an open question in this court." 

In the case of Savannah Bureau of Freight & Transportation ▼. 
Charleston & S. Ry. Co., 7 Interst. Commerce Com. R. 479, the in- 
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terstate commerce commission, speaking of this decision in the 
Alabama M. Ry. Co. Case, used the following language: 

"The commission has uniformly held, up to the present time, that this 
species of competition does not create the necessary dissimilarity of circum- 
stances and conditions under that section, and such would have been its 
decision in this case upon the law as it was supposed to be when the findings 
of fact were prepared. Since then, however, the supreme court of the 
United States, by its decision in the case of Interstate Commerce Commission 
v. Alabama M. Ry. Co. (decided Nov. 8, 1897) 168 U. S. 144, 18 Sup. Ct. 45, has 
determined that this view of the law is erroneous, and that raUway compe- 
tition may create such dissimilar circumstances and conditions as exempt 
the carrier from an observance of the long and short haul provision. Under 
this interpretation of the law as applied to the facts found in this case, we 
are of the opinion that the charging of the higher rate to the intermediate 
points as set forth is not obnoxious to the fourth section. The section 
declares that the carrier shall not make the higher charge to the nearer 
point under 'substantially similar circumstances and conditions/ If the 
conditions and circumstances are not substantially similar, then the section 
does not apply, and the carrier is not bound to regard it in the making of its 
tariffs. The court has decided that railway competition, if It exists, must 
be considered. If, therefore, such competition does actually control the 
rate at the more distant point, that rate is not made under the same circum- 
stances and conditions as is the rate at the Intermediate point, and the higher 
rate is not prohibited by the fourth section." 

In the Eleventh Annual Report of the Interstate Commerce Commis- 
sion (page 37) the commission discussed the Alabama M. Ry. Co. 
Case, decided by the supreme court, as follows: 

"It is stated In the foregoing pages thatthere was pending before the su- 
preme court of the United States a case arising under the fourth section. Since 
the above was written, that case has been decided adversely to the contention 
of the commission. It is proper, therefore, to further state the nature and bear- 
ing of that decision. The case is entitled 'Interstate Commerce Commission v. 
Alabama Midland Railway Company and Others, 9 and was decided November 
8, 1897. The original complaint was brought by the Board of Trade of Troy, 
Ala., against the Alabama Midland Railway Company and the Georgia Cen- 
tral Railroad Company and their connections. The facts, In brief, are these: 
Troy, Ala., is situated upon the Alabama Midland Railway, 52 miles east 
of Montgomery. Rates from all points In the East and Northeast are 
higher to Troy than to Montgomery via the Alabama Midland, although the 
traffic over that line passes through Troy on its way to Montgomery. Rates 
on cotton from Troy to Eastern seaports, like Savannah, are higher than rates 
on cotton from Montgomery, although the Montgomery cotton passes through 
Troy upon its way to Savannah. There were other questions in the case, 
but these sufficiently illustrate what was decided in reference to the fourth 
section. Troy is reached by two railroads, the Alabama Midland and Geor- 
gia Central, and both these lines actually compete at that point for all kinds 
of traffic. Montgomery is the converging point for several lines of railway, 
which also compete for all kinds of traffic. The defendants claimed that 
the lower rate at Montgomery was Justified and made necessary by this 
competition between the different lines centering there, which did not affect 
the rate to Troy. The fourth section provides that more shall not be charged 
for the short than for the long haul when the transportation is under 'sub- 
stantially similar circumstances and conditions. 9 The defendants insisted that 
the fact of railway competition at Montgomery made the circumstances and 
conditions at Troy and at Montgomery dissimilar, and that, therefore, the 
inhibition of the fourth section did not apply. The commission had held 
in many previous cases, and held in this case, that railway competition be- 
tween carriers subject to the provisions of the act should not of itself create 
necessary dissimilarity in circumstances and conditions. This contention is 
not sustained by the supreme court, which holds that such competition does 
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create that dissimilarity, and that the higher rate to Troy Is not prohibited 
by the fourth section." 

Then, after discussing at some length the origin of this section, 
the views of the commission, its purposes, etc, it states (page 43): 

"This language Is intelligible as to the third section, but we are at a loss 
to understand how it can be applied to the fourth. That section enacts that 
the carrier shall not charge more for the short than for the long haul under 
substantially similar circumstances and conditions. If the circumstances and 
conditions are similar, the greater charge cannot be made. If the circum- 
stances and conditions are not similar, the section does not. apply. The court 
holds that railway competition of controlling force makes the circumstances 
dissimilar. If, therefore, we find in a particular case that competition of con- 
trolling force actually exists, that ends the matter. We have no power to say 
whether, nor to what extent, such competition justifies the higher rate to the 
intermediate point. The third section is still left, and under that section we 
may Inquire whether, under all the circumstances, the rates as adjusted give 
an undue preference to the competitive point, but the fourth section is by this 
decision eliminated from the act." 

In view of the foregoing statements made by the interstate com- 
merce commission in its report, and in the decision of the Savannah 
Bureau of Freight & Transportation Case, it may reasonably be 
assumed that the commission itself would not now, upon the record 
and facts, decide, in the case under consideration, that the fourth 
section of the act was violated. 

Examining the question of the existence of such competition at 
Atlanta as is necessary to justify the lower rate, we find that the 
interstate commerce commission has expressed itself in this case. 
In its report and opinion in the present case the commission stated: 

"The present adjustment of rates to Atlanta Is the outcome of severe com- 
petition between lines leading from competing markets, like St Louis, Balti- 
more, Cincinnati, etc., and with some modifications, occurring from time to 
time, has been in effect for a considerable period." 

If competition generally with other lines renders the circumstances 
and conditions of the haul dissimilar, severe competition would 
seem to make it beyond question. As a matter of general pnblio 
knowledge, Atlanta is many times as large as either of the points 
on the Western & Atlantic Railroad as to which complaint is made. 
It is also well known, and it is disclosed by the evidence, that at At- 
lanta several different lines of railroad compete actively for business; 
and not only is competition active between carriers, but also be- 
tween markets competing for the Atlanta business. Goods may be 
brought by water from New York, Philadelphia, Baltimore, and 
other Eastern points by steamer to Charleston, Brunswick, and Sa- 
vannah, and thence by competing lines of railway to Atlanta. From 
similar points in the North and East there are also competing lines 
of rail. From points in middle North and the great Northwest, 
there is competition by rail and partly by water routes. Eight 
lines of railroads enter Atlanta. Its commercial and manufacturing 
interests are large and varied. At the local points on the Western 
& Atlantic Railroad mentioned there is very little, if any, competi- 
tion. It must be apparent at a glance that the conditions nnder 
which transportation is effected to Atlanta and at any of the local 
stations are entirely different. Assuming, therefore, what is now 
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clearly decided, that competition may distinguish the circumstances, 
and should be considered in determining whether a given rate is 
obnoxious to the fourth section of the act to regulate commerce, it 
seems clear that the rates complained of in this case are not viola- 
tive of that section. 

In the case of Brewer v. Railway Co., 84 Fed. 258, recently de- 
cided by Judge Speer, of the Southern district of Georgia, it is held 
that the competition existing at Macon, Ga., is such as to distinguish 
the circumstances and conditions of transportation to that city from 
those existing at Griffin; and a construction is given the fourth 
section of the act in accordance with what has been hereinbefore ex- 
pressed. Judge Speer, in concluding his opinion, aptly says : 

"Shall government undertake the impossible, but injurious, task of mak- 
ing the commercial advantages, of one place equal to those of another? It 
might as well attempt to equalize the intellectual powers of its people. There 
should be no attempt to deprive a community of its natural advantages, 01 
those legitimate rewards which flow from large investments, business Indus- 
tries, and competing systems of transportation to facilitate and increase 
commerce. The act to regulate Interstate commerce has no such purpose, and 
vet this appears to be the inevitable result of the relief the complainants seek 
in this case, without any adequate corresponding advantage either to them- 
selves or to the community in which they live." 

It is said, however, that, even if the rates in question here are not 
objectionable under the fourth section of the act, the charges made 
to Calhoun, Kingston, Adairsville, Cartersville, Acworth, and Ma- 
rietta are, in and of themselves, unjust and unreasonable, and as 
such come within the prohibition of the first section of the act re- 
ferred to. That section provides that "all charges made for any 
service rendered or to be rendered in the transportation of passen- 
gers or property as aforesaid, or in connection therewith, or for re- 
ceiving, delivering, storage or handling of such property shall be 
reasonable and just; and every unreasonable and unjust charge for 
such service is prohibited and declared to be unlawful." It has been 
stated already that the charge originally made in this case, and 
the one to which evidence was directed, hearings had, and orders 
made, up to the present time, was the violation of the fourth sec- 
tion of the act, and that the charges made to the local stations on 
the Western & Atlantic Railroad relatively to the charge -made at 
Atlanta were in violation of that section. But there is no evidence 
whatever to justify a finding that the rates charged to Calhoun, 
Kingston, Adairsville, Cartersville, Acworth, and Marietta are un- 
just and unreasonable in and of themselves. It is argued that the 
fact that the rate to Atlanta is said to be a reasonable and just 
rate by the witnesses for the defendant, that the rates to the other 
points, being higher, must be unreasonable. The witnesses speak of 
the rate to Atlanta as a part of a general system of rates, and a 
fair construction of their evidence is that they are spoken of as 
reasonable in connection with this general system of rate-making. 
These witnesses testify in response to questions of counsel for com- 
plainant that the rate to Atlanta pays something above the cost of 
the service of carriage. It is doubtful as to what this expression 
means, and as to what it includes, — whether it relates simply to the 
88 F.— 13 
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cost connected immediately with the transportation of the goods, or 
whether it embraces all of the cost to the railroad company, includ- 
ing its fixed charges, etc. But, either way, the fact that the rate 
to Atlanta is reasonable does not show that the other rates are un- 
reasonable. 

It is said, also, that the fact that a Dart of the rate to Calhoun, 
Kingston, Adairsville, Cartersville, Acworth, and Marietta is the 
local rate fixed by the Georgia railroad commission for local hauls 
shows that it is unreasonable. The rates to these points are made up 
of a highly competitive rate to Chattanooga with the local rate 
added. The testimony is that each is reasonable of itself. In the 
Alabama M. Ey. Co. Case in the circuit court of appeals (21 C. C. A. 
51, 74 Fed. 723), in reply to a question of this sort, raised in that 
case, it is said "the rates in question, when separately considered, 
are not unreasonable or unjust." The facts here being similar, the 
conclusion should be the same. 

It is further urged that this bill should be sustained upon the 
ground that the rates complained of violate the third section of the 
act, in that there is an undue preference and advantage in favor of 
the longer distance point, and an unreasonable prejudice or disad- 
vantage against the shorter distance point. It was said by this 
court in the case of Interstate Commerce Commission v. Cincinnati, 
N. O. & T. P. Ey. Co., 56 Fed. 925, as follows: 

"As to the question of undue preference, under section 3 of the act to regu- 
late commerce, it may be stated that, unless the traffic Involved here Is ob- 
noxious to the fourth clause of the act, it can hardly be said to be an undue 
preference in favor of Augusta, or an undue prejudice or disadvantage 
against Social Circle. In the party rate case (Interstate Commerce Com- 
mission v. Baltimore & O. R. Co., 145 17. S. 263, 12 Sup. Ct. 844) the supreme 
court say: 'But so far as relates to the question of undue preference, It 
may be presumed that congress, in adopting the language of the English act. 
had in mind the constructions given to these words by the English courts, and 
Intended to Incorporate them into the statute. * * * In short, the sub- 
stance of all these decisions is that railway companies are only bound to give 
the same terms to all persons alike, under the same conditions and circum- 
stances, and that any fact which produces an inequality of condition, and a 
change of circumstances. Justifies an inequality of charge.' So that, unless 
the rates complained of, as compared with each other, violate the fourth sec- 
tion of the act, there seems to be very little ground for claiming that they 
violate the undue preference provision of the third section." 

There might be, of course, a case of undue preference on the one 
hand and undue prejudice on the other in connection with a charge 
of a greater rate for the shorter than for the longer haul. But the 
evidence here fails to show that there is any undue preference in 
favor of the longer distance point. The evidence shows that 
the rate to Atlanta is forced on the railroad officials by competi- 
tion. There is no evidence whatever of any improper desire on the 
part of these officials to give Atlanta a lower rate or the local 
points a higher rate. The matter is controlled by existing competi- 
tive conditions. 

Counsel for the commission, in his able brief, invites the attention 
of the court to the fact that "violations of the long and short haul 
rale of section 4 are only a species of undue preference in rates be- 
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tween localities, and that such violations fall within the pnrview 
of the provisions of section S forbidding undue preference between 
localities, and would have been unlawful under that section, al- 
though not specifically denounced in section 4. Congress, there- 
fore, in making the greater charge for the shorter than the longer haul 
the subject of specific denunciation in a distinct section of the law, 
only intended to emphasize its disapprobation of that particular 
species of undue preference in rates between localities, and to point 
it out as one of the principal evils which called for remedial legisla- 
tion, and which the commerce law was especially designed to rem- 
edy." But congress, by the fourth section, intended to establish 
a test as to the lawfulness or unlawfulness of charges in connection 
with the long and short haul. Where, under the terms of the sec- 
tion distinctly and specifically dealing with the long and short haul 
question, certain rates are legal, we cannot turn to another broader 
and more comprehensive part of the law, and determine them to 
be illegal. If the lesser charge to the longer distance point results 
from dissimilar circumstances and conditions brought about by com- 
petition, it cannot be said to be a preference which is undue or un- 
reasonable. 

Attention has been called by counsel for the commission to a re- 
cent decision by Judge Severens in the circuit court for the Eastern 
district of Tennessee, at Chattanooga, in the case of Interstate Com- 
merce Commission v. East Tennessee, V. & G. R. Co., 86 Fed. 107, and 
special stress is laid on a part of the opinion by Judge Severens, as 
follows: 

"Now, I do not understand that such a conclusion follows from that decision 
[decision of the supreme court in the Alabama Midland Case]. On the contrary, 
I suppose that when a violation of the long and short haul provision is charged, 
competition is one of the elements which enter into the determination whether 
the conditions ase similar; and, if dissimilarity is found, then the further 
question arises whether the dissimilarity is so great as to justify the discrim- 
ination which is complained of. The language of the act ought not to be 
tied up by such liberal construction. If it were, then if it should be found that 
the dissimilarity of conditions is really in favor of the locality discriminated 
against, the provision would not apply,— a result contrary to the manifest 
intent In other words, my opinion is that the restraint of section 4 is to 
be applied upon the scale of comparison between dissimilarity of conditions 
and the disparity of rates, and that it is competent under that section to 
restrain the exaction of the greater charge for the shorter haul, although 
there may be a substantial dissimilarity of conditions, provided the dissim- 
ilarity is not so great as to justify the discrimination made." 

This view of the law suggested by Judge Severens, it is submitted 
with the utmost deference, is not the view adopted by the courts, or, 
indeed, by the interstate commerce commission itself. The view gen- 
erally entertained is that, if the circumstances and conditions at the 
longer distance point are substantially dissimilar from those at the 
shorter distance point, then the fourth section of the act is inap- 
plicable. 

In the case of In re Louisville & N. R Co., 1 Inters! Commerce Com. 
It 57, speaking through Judge Cooley, with reference to the phrase 
"under substantially similar circumstances and conditions/' in the 
fourth section of the act, the commission says: 
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"If tbe circumstances and conditions of the two hauls are dissimilar, the 
statute is not violated." 

In the Eleventh Annual Report, embraced in tbe language hereto- 
fore quoted, is this expression by the commission: 

"If, therefore, we find in a particular case that competition of controlling 
force actually exists, that ends the matter. We have no power to say 
whether, nor to what extent, such competition justifies the higher rate to the 
intermediate point" 

The language of the commission in the Louisville & N. R. Co. Case 
has been quoted with approval by Judge Ross in Interstate Commerce 
Commission v. Atchison, T. & S. F. R. Co., 50 Fed. 300, and by Judge 
Simonton in Behlmer v. Railroad Cq., 71 Fed. 839. Alabama M. Ry. 
Co. Case, supra. 

In the opinion of the circuit court of appeals for the Fifth circuit 
(21 C. C. A. 59, 74 Fed. 723) in the Alabama M. Ry. Co. Case, by Cir- 
cuit Judge McCormick, this occurs: 

"Within the limits of the exercise of intelligent good faith in the conduct 
of their business, and subject to the two leading prohibitions that their 
charges shall not be unreasonable or unjust, and that they shall not unjustly 
discriminate so as to give undue preference or disadvantage to persons or 
traffic similarly circumstanced, the act to regulate commerce leaves common 
carriers as they were at the common law, free to make special rates looking 
to the increase of their business, to classify their traflic, to adjust and appor- 
tion their rates so as to meet the necessities of commerce and of their own 
situation and relation to it, and, generally, to manage their important inter- 
ests upon the same principles which are regarded as sound and adopted In 
other trades and pursuits. The carriers are better qualified to adjust such 
matters than any court or board of public administration; and, within the 
limitations suggested, it is safe and wise to leave to their traflic managers 
the adjusting of dissimilar circumstances and conditions to their business." 

In the same case in the supreme court this language of the circuit 
court of appeals is drawn in question, and in the opinion by Justice 
Shiras for the supreme court (168 U. S. 173, 18 Sup. Ct. 51) it is said: 

'"The last sentence in this extract is objected to by the commission's coun- 
sel, as declaring that the determination of the extent to which discrimina- 
tion is justified by circumstances and conditions should be left to the car- 
riers. If so read, we should not be ready to adopt or approve such a posi- 
tion. But we understand the statement, read in the connection in which it 
occurs, to mean only that, when once a substantial dissimilarity of circum- 
stances and conditions has been made to appear, the carriers are, from the 
nature of the question, better fitted to adjust their rates to suit such dissim- 
ilarity of circumstances and conditions than courts or commissions; and 
when we consider the difficulty— the practical Impossibility— of a court or 
a commission taking into view the various and continually changing facts 
that bear upon the question, and intelligently regulating rates and charges 
accordingly, the observation objected to is manifestly just But it does not 
mean that the action of the carriers in fixing and adjusting rates in such In- 
stances is not subject to revision by the commission and the courts, when It 
is charged that such action has resulted in rates unjust or unreasonable, 
or in unjust discrimination and preferences.* 9 

The meaning of this must be that, where the circumstances and 
conditions at the longer distance point are substantially dissimilar, 
the carrier may judge of this for itself, in the first instance, and fix 
the rates for the longer distance point without violating the fourth 
section of the act; but this does not preclude the courts or the corn- 
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mission from inquiring as to whether the rates to the shorter distance 
points are unjust or unreasonable, or whether they constitute undue 
preference for, or unjust prejudice against, any locality. 

It may be said finally that, in order to constitute dissimilarity 
under the fourth section of the act, the competition must be real, and 
not imaginary or trifling, and to this effect are all the decisions on the 
subject. It is conceded that the second section of the act is wholly 
inapplicable here, in that it deals with preferences as between ship- 
pers, and not as between localities. 

The conclusions reached in this case are: 

1. It is shown by the evidence and by the record that competition 
at Atlanta is active and effective, and controls in the making of the 
rates in controversy to. Atlanta, and that there is little or no competi- 
tion at any of the local points as to which complaint is made by the 
George commission. Consequently, the haul to Atlanta is not under 
circumstances and conditions substantially similar to those at the 
other localities, and therefore the fourth section of the act is not 
violated. 

2. There is nothing whatever in the evidence or in the record from 
which it can be justly concluded that the rates to any of the local 
points named are, in and of themselves, unjust and unreasonable, in 
violation of the first section of the act. 

3. The evidence fails to show that the rates complained of violate 
the third section of the act. The only complaint made, and all that 
the evidence shows, is that the rate to Atlanta, the longer distance 
point, is less than the rate to these shorter distance points; and as 
the rate to Atlanta is shown to have been brought about by, and to be 
the result of, active competition at that point, it cannot be held to be 
a preference which is undue or unreasonable in favor of Atlanta, or 
to subject the local points named to any undue or unreasonable prej- 
udice or disadvantage. 

Entertaining the foregoing opinion of the case, the court must deny 
the injunction prayed for to restrain the continuance of the rates in 
question. 



BARROW S. S. CO., Limited, v. KANE. 

(Circuit Court of Appeals, Second Circuit June 24, 1808.) 

No. 66. 

Carriers— Injury to Passenger— Independent Contractors. 

A carrier's obligation to transport his passengers safely cannot be 
shifted from himself by delegation to an independent contractor, and it 
extends to all the agencies employed, and includes the duty of protecting 
the passenger from an injury caused by the act of any subordinate or third 
person engaged in any part of the service required by the contract of trans- 
portation. 

Sams. 

The agents of a steamship company were charged with the duty of trans- 
ferring its passengers by tugs or tenders from the port of embarkation, 
and putting them on board its ships. For this they received a commission, 
paying the expenses themselves. They employed a steam tender and 
two persons In charge thereof, and these persons, while plaintiff was 
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being transferred, assaulted him, and confined him in a room of the tender, 
apart from the other passengers. Held* that the steamship company was 
liable in damages for their acta. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Esek Cowen, for plaintiff in error. 

F. K. Pendleton, for defendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The questions presented by the de- 
fense of want of jurisdiction of the court below having been certified 
to the supreme court, and answered adversely to the contention of 
the plaintiff in error, the questions upon the merits remain to be 
considered. 18 Sup. Ct. 526. 

Error is assigned that the trial judge instructed the jury, in sub- 
stance, that the defendant was responsible for the acts of Hamilton 
and Sweeney, one or both. The evidence upon the trial authorized 
the jury to find that the plaintiff, while being transported from Lon- 
donderry to New York as a passenger, pursuant to a contract made 
by him with the defendant, a common carrier of passengers, was as- 
saulted and maltreated by Hamilton and Sweeney. These persons 
were in the employ of Henderson Bros., agents for the defendant; 
Hamilton being a manager for that firm, and Sweeney a porter. 
Among the duties of Henderson Bros, was that of carrying the pas- 
sengers of the defendant and their baggage from the city of London- 
derry, by tugs or tenders, and putting them on board the defend- 
ant's steamships at the mouth of the river. For this purpose they 
employed the steam tender Osprey. They received a commission, and 
paid the expenses of the service themselves, and they employed and 
paid Hamilton and Sweeney. According to the evidence for the 
plaintiff, while he was on the Osprey, being carried to the defend- 
ant's steamship Devonia, he was, without cause, forcibly removed 
from the part of the vessel occupied by the other passengers, as- 
saulted, dragged into a room, and kept there by Hamilton and 
Sweeney until the tender reached the Devonia. It was insisted upon 
the trial that Henderson Bros, were independent contractors for per- 
forming that part of the transportation which consisted in transfer- 
ring passengers from the city to the steamship, and that, because 
Hamilton and Sweeney were the employes of Henderson Bros., the 
relation of master and servant did not exist between the defendant 
and those by whose misconduct the plaintiff was injured. 

The rule respondeat superior rests on the power which the respon- 
sible party has a right to exercise over the acts of his subordinates, 
and which, for the prevention of injuries to third persons, he is bound 
to exercise, and applies only to cases in which such power exists. In 
those undertakings in which this power, in whole or in part, may 
properly be devolved upon others, and has been so devolved by a 
contract which substitutes another in the place of the original prin- 
cipal, and delegates to him exclusively the control of the subordinate 
agents whom he may find it expedient to employ, the subordinate 
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agents are his servants, and not the servants of the original princi- 
pal; and the latter is not responsible for their negligent or wrongful 
acts. But the undertaking of a common carrier to a passenger is 
not of that character. His obligation to transport the passenger 
safely cannot be shifted from himself by delegation to an independent 
contractor; and it extends to all the agencies employed, and includes 
the duty of protecting the passenger from any injury caused by th? 
act of any subordinate or third person engaged in any part of th<* 
service required by the contract of transportation. 

The present case is quite analogous to those in which it has beer 
held that a railroad company is responsible for the neglect or mis 
conduct of the servants of a sleeping-car company, whereby a pas 
senger sustains loss or injury while being transported under the con 
tract with the railroad company. Pennsvlvania Co. v. Roy, 102 U. 
S. 451; Dwindle v. Railroad Co., 120 N. Y. 117, 24 N. E. 319; Rail- 
road Co. v. Walrath, 38 Ohio St. 461; Kinsley v. Railroad Co., 125 
Mass. 54. In Dwinelle v. Railroad Co. it was held that the porter 
of a sleeping car was, while assisting the railroad company in carry- 
ing out its contract of transportation with the passenger, the servant 
of the company, although it did not own the sleeping car, or hire 
or pay the porter; and that, whatever might be the motive which 
incited him to assault a passenger during the existence of the rela- 
tions between passenger and carrier, the company was liable. The 
evidence upon the trial indicated beyond a doubt that the acts of 
Hamilton and Sweeney were committed under color of the authority 
which they had been intrusted to exercise over the passengers of 
the defendant in the usual course of transportation. The defendant 
was responsible for their acts, notwithstanding they were servants 
of Henderson Bros. We find no error in the rulings complained of, 
and the judgment is accordingly affirmed. 



CLARK et al. v. HOWARD. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1898.) 

No. 1023. 

Negligence— Defective Railway Platform. 

One traversing a railway platform merely to deliver an article sold by 
him to persons on a train is entitled to no higher degree of care on the part 
of the railroad company with respect to keeping its platform in good con- 
dition than Is due from a municipality to the public in respect to its 
streets, and hence it is not liable for injury resulting from mere slipperlness 
due to sleet and snow recently fallen. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action at law by William H. Howard against S. H. H. 
Clark, Oliver W. Mink, E. Ellery Anderson, J. W. Doane, and P. R 
Coudert, as receivers of the Union Pacific Railway Company, to re- 
cover damages for personal injuries. In the circuit court a verdict 
was returned for plaintiff, and judgment entered accordingly, and the 
defendants sued out this writ of error. 
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A. L. Williams (N. H. Loomis and R. W. Blair, on brief), for plain- 
tiffs in error. 

Thomas P. Fenlon, Jr. (Thomas P. Fenlon, Sr., on brief), for defend- 
ant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

THAYER, Circuit Judge. This case grows out of an injury which 
William H. Howard, the plaintiff below, the defendant in error here, 
sustained by slipping and falling on the platform of a railroad station 
at Tonganoxie, Kan., which belonged to the Union Pacific Railway 
Company. The sole question for consideration is whether the de- 
fendants below, who are the plaintiffs in error here, were entitled, at 
the close of the evidence, to a peremptory instruction directing a ver- 
dict in their favor. This question must be decided in the light of the 
following facts, which are practically undisputed: The station house 
where the accident occurred fronts about east, and was provided with 
a wooden platform on the east side and at the north end thereof, which 
was constructed in the usual manner, of planks laid crosswise, and at 
the time of the accident was in a good state of repair. The platform 
on the east side of the station house ran parallel with the railroad 
tracks, and was the one used by passengers when entering or leaving 
a train. The platform at the north end of the station ran at right 
angles to the railroad track, and was about 8 feet wide and altogether 
about 38 feet in length. The ground on the west or rear side of the 
station was somewhat higher than the railroad tracks, and for that 
reason the north platform, for a distance of about 15 feet from the 
point of junction with the east or front platform, was laid on an in- 
cline, the descent being not over If inches to the foot Persons who 
desired to go upon the front platform from the west or rear side of 
the station were in the habit of walking along the platform at the 
north end of the station, or through the station house, by means of a 
door on the west side thereof, as happened to be most convenient 
The injury complained of was sustained in mid-winter, on January 
23, 1896. During the afternoon and evening of the preceding day 
rain and sleet had fallen. Later in the night it had turned cold and 
frozen, and some snow had also fallen, the result being that on the 
morning of January 23d the platform of the station, and the side- 
walks and streets of the town where the station was located, were cov- 
ered with a coating of ice, which was overlaid in most places with 
a few inches of wet snow that had fallen thereon and frozen. The 
plaintiff, who was a butcher by trade, was well aware of the slippery 
condition of the streets and sidewalks at and before the hour when 
the accident occurred. He testified, in substance, that in the morn- 
ing of that day he had put on rubbers "because it was snowy and 
slippery ," and that he wore them during the forenoon whenever he 
found it necessary to go out of his shop upon the streets. Between 
12 and 1 o'clock p. m. he had occasion to go to the depot to deliver 
33 pounds of meat to a theatrical troupe, who occupied a car that 
was standing on a side track in front of the station. His route from 
his shop to this car led him down the street, and along the platform 
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at the north end of the depot building, and thence across the main 
track to the Bide track, but he might as well have gone through the sta- 
tion, or obliquely across the right of way, a little to the north of the 
north 'platform. While walking down the slope on the north plat- 
form he slipped and fell, and broke his right leg, which is the injury 
complained of. 

There was some conflict of evidence at the trial respecting the ques- 
tion whether any of the snow which had fallen on the north plat- 
form during the previous night had been removed before the accident 
happened, but, according to the view that we have felt ourselves com- 
pelled to take of the case, that issue is now immaterial. The plain- 
tiff was well aware that ice had formed on the surface of the platform 
and sidewalks during the previous night, and that it had been covered 
with a mantle of snow, and that the sidewalks of the town were slip- 
pery, and that care must be exercised in walking over any plank or 
stone sidewalk, to which the ice had presumptively adhered. More- 
over, the condition in which the platform at the north end of the 
station was in when the plaintiff attempted to walk over it was ob- 
vious to the most casual observer, and he could not have been igno- 
rant, and confessedly was not ignorant, of its condition. It was mani- 
fest to him, as it must have been to every one who saw it, that it was 
covered to some extent with snow or sleet, and that, in view of the 
character of the weather, the presence of snow or sleet would render 
the platform slippery. 

Inasmuch as the plaintiff went to the depot, on the occasion of the 
accident, not as a passenger intending to board one of the defendants' 
trains, nor for the purpose of transacting any business with the de- 
fendants, but for his individual benefit and advantage, he was using 
the north platform of the station on that occasion as an ordinary 
public sidewalk, and for that reason we are of opinion that the de- 
fendants owed him no higher duty with respect to keeping it in order 
than a municipality owes to its citizens and to the public generally 
with respect to the care of its sidewalks. We know of no reason why 
the defendants on the occasion in question should be charged with a 
greater obligation to the plaintiff, or be held to the exercise of a 
higher degree of care, than the town of Tonganoxie was required to 
exercise in keeping its sidewalks in a proper condition for travel It 
may be conceded, for present purposes, that it was the duty of said 
town to exercise ordinary care in seeing that its sidewalks were main- 
tained in an ordinarily safe condition for use by pedestrians, and that 
a similar obligation rested on the defendants with respect to the north 
platform of their depot; but wherever, by the local law, a duty such as 
is last mentioned is imposed on municipalities, it is generally held 
that mere slipperiness, occasioned by snow or ice, which is due alto- 
gether to the action of the elements, is not such a defect in a sidewalk 
or street as will render the municipality liable therefor. Neither 
is proof that on a certain occasion a sidewalk was thus made slippery 
by the action of the elements any evidence of negligence or of a want 
of ordinary care. 

A different rule obtains when the surface of a street is allowed to 
become rough and uneven by the formation of ridges of ice or snow, 
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or by the formation of gullies therein, which are of such a nature as 
to obstruct travel or render it unsafe and dangerous. A municipality 
which is charged with the duty of keeping its streets in a passable 
condition may well be required to see to it that the risks incident to 
passing over a slippery street or sidewalk are not increased by such 
obstructions as ruts or ridges, but it cannot be expected to remove all 
snow and ice from its sidewalks, or to guard against mere slipperi- 
ness which is due altogether to the action of the elements. Smyth v. 
Bangor, 72 Me. 249; Stanton v. City of Springfield, 12 Allen, 566; 
Nason v. City of Boston, 14 Allen, 508; Luther v. City of Worces- 
ter, 97 Mass. 268, 271; Gilbert v. City of Roxbury, 100 Mass. 185; 
Cook v. City of Milwaukee, 24 Wis. 270, 274; City of Chicago v. Mc- 
Given, 78 111. 347, 352; Todd v. City of Troy, 61 N. Y. 507; Pomfrey 
v. Village of Saratoga Springs, 104 N. Y. 459, 11 N. E. 43; Blakeley v. 
City of Troy, 18 Hun, 167; Darling v. Mayor, etc., Id. 340; Caswell v. 
Road Co., 28 U. C. Q. B. 247; Shear. & R. Neg. § 363. 

In the case at bar the evidence shows no other defect In the plat- 
form where the injury was sustained than that it had been rendered 
slippery by sleet which had fallen and frozen only a few hours before 
the accident occurred. The platform does not appear to have been 
rough, but a coating of ice or sleet had formed quite evenly over its 
surface. The ice or sleet may have been covered with \a few inches 
of loose snow, but, if such was the case, the plaintiff was well aware 
of the fact, and ventured upon the platform when he was incumbered 
with a heavy burden. If he had slipped and fallen on one of the 
public sidewalks of the town of Tonganoxie under such circumstances, 
we think that the case would not have disclosed any evidence of culpa- 
ble negligence on the part of the municipality, and for like reasons 
we are of opinion that it fails to disclose any evidence of negligence on 
the part of the defendants which would warrant a recovery. 

In conclusion, it should be observed that, at the plaintiff's instance 
and request, the trial court gave the following instruction: 

"But if the plaintiff was aware of the slippery and dangerous condition of 
the platform, and chose to go across it instead of going around it, he took the 
risk on himself, and cannot recover, although the defendants were guilty of 
negligence in falling to properly clean it or put it in a safe condition." 

Assuming this to be a correct declaration of law applicable to the 
facts of the case, of which the plaintiff cannot complain, we think that 
the trial court should have directed a verdict for the defendants, 
since it appears from the plaintiff's own admissions that he was aware 
of the slippery condition of the platform, and chose to walk across it 
or along it with a burden which incumbered his movements, and ren- 
dered him more liable to slip and fall, when, without any apparent 
inconvenience, he might have avoided the platform altogether, either 
by going through the station or across the right of way to the north 
of the platform. For error in refusing to direct a verdict for the de- 
fendants, the judgment of the circuit court is reversed, and the cause 
is remanded for a new trial. 
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GREENE v. SIGUA IRON CO.* 
(Circuit Court of Appeals, Second Circuit October 21, 1896.) 

1 Corporation— Contract to Become Stockholder— Transfer of Stock. 
An agreement to purchase from a syndicate a certain number of shares 
of stock in a corporation, which had been subscribed for by the syndicate, 
but had not yet been issued, "or a proportionate part In case of oversub- 
scription," is not a contract of purchase, which renders the purchaser a 
stockholder in the corporation on a subsequent transfer of the stock to 
him without his knowledge, but is merely an executory engagement to 
purchase, which renders him liable for damages for its breach on his 
failure to perform. 

2. Contracts — Consideration — Unilateral Undertaking. 

A writing by which the subscribers promise to purchase from the owners 
certain shares of stock in a corporation, but which contains no agreement 
on the part of the owners to sell Is not a valid contract for want of con- 
sideration, but is merely a unilateral undertaking, which may be retracted 
by a subscriber at any time before it has been acted upon by the owners 
by a transfer of the stock. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Sigua Iron Company against Benjamin D. Greene; 
Judgment for plaintiff, and defendant appeals. 

Kellogg, Rose & Smith, for plaintiff in error. 

Wm. B. Hornblower and Howard A. Taylor, for defendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff en- 
tered npon a verdict of a jury. The action was brought to recover 
of the defendant, as a stockholder of the corporation plaintiff, the 
amount of certain calls for installments due and unpaid upon 400 
shares of stock. The assignments of error raise the question whether 
there was sufficient evidence in the case to support the ruling of the 
trial judge refusing to direct a verdict for the defendant, and leaving 
it to the jury to determine as an issue of fact whether the defendant 
ever became a stockholder of the plaintiff. It was not alleged that 
the defendant was liable for the calls as a stockholder of the corpo- 
ration by original subscription, but the theory of the action was 
that he became a purchaser of 1,000 shares, and a stockholder by the 
transfer of those shares to him upon the books of the corporation. 
It appeared in evidence that certain individuals known as the "Sigua 
Syndicate," the promoters of the enterprise which the corporation 
was organized to carry on, were, by an agreement with the corpora- 
tion, entitled to 29,995 shares of its capital stock, of the par value 
of f 100 per share, subject to calls and assessments to the extent of 

i This case was originally reported in 76 Fed. 947, but Is now re-reported 
In order to supply certain sentences which were Inadvertently omitted fceom 
the original copy of the opinion. 
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35 per cent In May, 1890, the plaintiff and certain other persons 
severally signed an instrument which read as follows: 

"We, the undersigned, hereby agree with the Slgua Syndicate to purchase 
from them, at $35 per share, the number of shares (of the par value of $100 
each) set opposite our names, respectively, the same being 65 per cent, paid, 
and liable to further calls and assessments to the extent of 35 per cent.; said 
35 per cent being payable one-tenth, or ten per cent thereof, on call, and the 
remainder as required, probably at the rate of one-tenth, or ten per cent, of 
said 35 per cent every two months, or a proportionate part in case of over- 
subscription." 

The defendant subscribed for 1,000 shares. The instrument was 
delivered to one Smith as trustee for the syndicate. July 8, 1890, 
the corporation duly issued a certificate to Smith, as trustee for the 
syndicate, for the 29,995 shares. July 9, 1890, Smith, as trustee, 
executed an assignment of 1,000 of these shares to the defendant, and 
the corporation, upon Smith's request, transferred upon its stock 
ledger the 1,000 shares to the defendant, and issued two certificates 
therefor in the name of the defendant, one for 600 and the other for 
400 shares. The defendant had previously declined to take the 400 
shares, insisting that the subscription was made upon the condition 
that he should not be required to pay for any of the shares which 
he might not be able to place with or sell to other persons, and that 
he had been unable to dispose of 400 shares. He afterwards accepted 
the certificate for 600 shares, but did not take the one for 400 shares, 
and it was not delivered to him, but thereafter always remained in 
the possession of the corporation. Calls for payment of installments 
were duly made by the board of directors from time to time, but no 
notice of a call was ever sent to the defendant The amount due on 
unpaid installments of 400 shares at the time of the trial was f 14,000 
principal and $ 5,790.96 interest; in all, f 19,790.96. For this amount 
the jury rendered a verdict for the plaintiff, The trial judge seems 
to have assumed that the subscription by the defendant evidenced a 
purchase of the shares, and instructed the jury that it was of itself a 
sufficient authorization to the corporation to make the transfer upon 
its books to defendant. 

It is entirely clear that a person cannot be constituted a sharehold- 
er in a corporation by a transfer of shares without his consent. The 
transfer of shares on the books to a person who refuses to accept 
them or recognize the act in any way does not change his. position in 
regard to the corporation. That a purchase of shares from an exist- 
ing stockholder, which is sufficient, as between the parties, to devest 
the title of the vendor, and vest it in the vendee, and is intended to 
do so, is of itself an implied delegation of authority to the vendor, 
consequently to the corporation, to cause the requisite transfer to be 
made upon the books of the corporation, we do not doubt. The 
vendor is entitled, as against the vendee, to be relieved from further 
liability as a stockholder, and the vendee is entitled, as against the 
vendor, to all the rights of a stockholder; and the intention of the 
parties cannot be fully effectuated without the transfer upon the 
books. The very essence of such a contract is that the seller shall 
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relinquish and be relieved from, and the purchaser assume, all future 
benefits and liabilities in respect of the shares. Grissell v. Bristowe, 
LR.3 0. P. 112. Because the vendor is entitled to be relieved from 
these liabilities, it has been held that, where he has been obliged to 
pay the debts of the corporation in consequence of the failure of the 
vendee to cause the transfer to be made upon the books, he may re- 
cover the amount so paid in an appropriate action. Johnson v. 
Underhill, 52 N. Y. 203; Castellan v. Hobson, L. R. 10 Eq. 47; Walk- 
er v. Bartlett, 18 C. B. 845; Wynne v. Price, 3 De Gex & S. 310. In 
Webster v. Upton, 91 XL S. 65, the court declared that it was the duty 
of the vendor of shares to make the transfer to the purchaser on 
the books of the company, and that the purchase was of itself an 
authority to the vendor to cause such a transfer to be made. The 
court said: "It is clear that the vendor may himself request the 
transfer to be made, and that when it is made at his request the buy- 
er becomes responsible for subsequent calls." See, also, Wheeler v. 
Millar, 90 N. Y. 353. It was held in Glenn v. Garth, 133 N. Y> 18, 30 
N. E. 649, and 31 N. E. 344, that a broker who had purchased shares 
from another broker without giving the latter express authority to 
cause the transfer to be made upon the books of the corporation did 
not become a stockholder notwithstanding the selling broker had 
caused the transfer to be made. This doctrine would result either in 
compelling a vendor whose shares have been purchased to continue 
to be a stockholder, and subject to all the liabilities of that relation, 
or in relieving both vendor and vendee from the obligations of that 
relation to the corporation and its creditors. But it is unnecessary 
to consider the question upon principle, as the adjudication in Web- 
ster v. Upton is controlling upon this court. If by agreement be- 
tween the defendant and the Sigua Syndicate the defendant had 
acquired the title to the 1,000 shares, the doctrine stated would be 
applicable. But the subscription did not vest in him any particular 
shares or number of shares, and was not intended to do so. When 
it was signed, the syndicate did not have legal title to the shares, be- 
cause they had not at that time been transferred to the syndicate 
upon the books of the company. It was uncertain how many of the 
shares were eventually to be taken by the defendant. He promised 
to purchase a thousand shares, "or a proportionate part in case of 
oversubscription." It was merely an executory engagement for the 
purchase of shares, which, if it had been valid, would have rendered 
the defendant liable in damages for a breach upon his refusal to per- 
form. But it was not a valid contract because of want of considera- 
tion. Bish. Cont. § 77. 

The subscription was a purely unilateral undertaking, without any 
concurrent undertaking on the part of the syndicate. If the syn- 
dicate had refused to transfer the shares to the defendant, and hi' 
had sought redress for his -damages, it would have been a compiefct 
answer to his action that there was no promise on the part of tln< 
syndicate to transfer to him any shares. 

Whether a consideration is necessary to support the promise of a 
stockholder by subscription, and how the consideration is consid- 
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tuted, are questions which have been much discussed; and, as is 
said by a recent commentator, "the courts, in their search for the 
consideration of such a contract, have indulged in a variety of specula- 
tions more curious than useful." Thomp. Corp. § 1200. The most 
approved reasoning seems to be that upon the acceptance by the 
corporation of the subscription the subscriber is immediately invest- 
ed with the privileges of a stockholder, and the rights thus acquired 
are a sufficient consideration for his promise. But, as is pointed out 
by Mr. Morawetz (Priv. Corp. § 134): 

"This reasoning has no application in case of a contract to purchase shares, 
or to become a shareholder in a corporation at a future time. A contract of 
this description is an ordinary common-law contract, and Is subject to all the 
technical rules governing common-law contracts. The promise to pay for 
shares, and the corresponding promise to deliver them, or to receive the 
purchaser as a shareholder, are concurrent, and each constitutes the con- 
sideration for the other. Without a consideration neither promise would be 
binding." 

There are unilateral contracts, which are, in effect, a request or 
proposal to the promisee, in which it is not necessary that the con- 
sideration should exist at the time of making the promise, and where, 
if the promisee acts upon the promise, it becomes obligatory; but 
in this class of contracts the promisor may always retract before 
performance by the promisee, and in the intermediate time the prom- 
ise is inert. That a unilateral promise to sell cannot be enforced 
by a party who has not agreed to buy, but subsequently notifies his 
acceptance of the offer to sell, was decided as long ago as the case of 
Cooke v. Oxley, 3 Term R 653. Inasmuch as the defendant retract- 
ed his promise before the shares were transferred to him, it is un- 
necessary to consider whether his subscription can be regarded as 
belonging to the class of unilateral contracts which have been re- 
ferred to. The case is one where the defendant never became a stock- 
holder of the corporation, and because the trial judge declined to di- 
rect a verdict for the defendant upon this ground we conclude that 
the judgment should be reversed. 

Application for Reargument. 
(December 8, 1896.) 

WALLACE, Circuit Judge. The application which has been made 
for a reargument of this cause is based largely upon the ground 
that the points upon which the decision of the court proceeds were 
not discussed in argument or upon the briefs. The fundamental 
proposition which it was incumbent upon the plaintiff to establish 
was that the defendant became a stockholder of the corporation as to 
the shares in controversy by reason of a transfer of those shares to 
him upon the books of the corporation ; and it was of course essential 
that the plaintiff demonstrate that the transfer was duly authorized 
by the defendant. No authority from him was shown, or was claimed 
to exist, except such as could be implied from the contract with the 
Sigua Syndicate. The plaintiff insisted that this contract evidenced 
a purchase of the shares, and consequently imported authority to 
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the vendor and to the corporation to transfer the shares upon Its 
books and treat the defendant as a stockholder. We held the con- 
trary, being of opinion that the contract was merely an executory 
agreement to purchase^ and not a present contract of purchase. If 
this point was not discussed, we can only say that it was the basic 
point in the case, and a decision could not have been properly reached 
by the court without considering it and deciding it. As we enter- 
tain no doubt of the correctness of the judgment upon this point, 
and as all the other grounds of the application for a reargument 
relate to subsidiary questions not affecting the primary one which lies 
at the very threshold of the controversy, we do not think a reargu- 
ment would be profitable, and the application is therefore denied. 



BIGUA IRON CO. v. GREENE. 

(Circuit Court of Appeals, Second Circuit June 13, 1898.) 

1. Trial — Motion fob Direction op Verdict — Waiver of Right to go to 
Jury. 

A party, by moving for the direction of a verdict, does not thereby 
waive any right he may have to go to the jury on questions of fact, and 
where both parties at the close of the evidence moved for the direction 
of a verdict, and both motions were denied, but the court, over the excep- 
tion of one party, submitted a single issue of fact to the jury, such party 
is not estopped by his motion from assigning as error the failure of the 
court to submit the case generally. 

8. Sake— Direction of Verdict— Questions for Jury. 

The testimony of a party on a material issue, though uncontradicted, 
should be submitted to the jury If his adversary so requests. 

8. Corporations— Stockholders— Creation of Relationship. 

The relation between a corporation and a stockholder is a contractual one, 
and, although an express contract between them is not necessary to Its 
creation, there must be an assent by both parties, either express or Im- 
plied. 

4, 8ame— Suit against Stockholder— Proof of Relationship. 

In an action by a corporation to recover an assessment, entries of de- 
fendant's name in plaintiffs books as a stockholder are not prima facie 
evidence that he Is such stockholder. 

5. Same— Acquiescence in Allotment of Stock. 

A person who approves, ratines, or acquiesces in the transfer to him of 
shares of stock in a corporation is liable as a stockholder, though the 
transfer was originally made without his knowledge or consent 

6. Same— Trial— Withdrawal of Question from Jury. 

In an action to recover from defendant assessments on certain shares 
of stock which had stood in his name for some years on the books of the 
corporation, where it was a material question whether defendant knew 
such fact, and acquiesced in it, and he testified that he did not, but it was 
shown that during a portion of the time defendant, who owned other stock, 
was a director of the corporation, the plaintiff was entitled to have such 
question submitted to the jury. 

7, Evidence— Contradicting Written Contract— When Rule Applies. 

The rule that parol evidence cannot be received to contradict or vary a 
written contract does not apply as against either party in fin action be- 
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tween a party to the contract and a third person, as the estoppel on which 
the rule rests must be mutual, and the third person is not bound by the 
contract 

This cause comes here on a writ of error brought by plaintiff below 
to review a judgment of the circuit court, Southern district of New 
York, in favor of defendant below, said judgment being entered upon 
a verdict directed by the court. 

The action was brought by plaintiff, a West Virginia corporation, to recover 
a balance unpaid on some stock in said company, which it claimed to have 
been owned by defendant. The following outline of the facts and history of 
the case sufficiently indicates the points discussed in the opinion, infra: In 
the early part of the year 1890 a number of persons known as the "Sigua 
Syndicate" had obtained and held an option on certain mining property,— the 
legal title seems to have been in one E. D. Smith, as trustee,— and for the pur- 
pose of taking over and operating such property the plaintiff corporation was 
formed in April, 1890. Its authorized capital stock was $5,000,000. Of this 
$1,000,000 was treasury stock. $1,000,000 was issued full paid, and $3,000,000 
was issued 65 per cent. paid. By an agreement known as the "Sigua Syndi- 
cate Agreement" all of the stock of this company was underwritten. The 
several signers agreed to transfer the option and leasehold to the company for 
said $5,000,000 capital stock, to return $1,000,000 of the full-paid stock to the 
company to be held as treasury stock for company purposes, and to take the 
number of shares set opposite their names, both of full paid and of 65 per 
cent stock. All rights to any stock secured to the subscribers under this 
agreement were divided into 30 equal (syndicate) shares, and defendant sub- 
scribed, through E. D. Smith, his agent, duly authorized to make such sub- 
scription, for one-half share. In due course the shares of stock coming to 
defendant under this agreement were issued to him. All assessments thereon 
have been duly paid in money or services, and no claim by reason of his 
holding such shares has been made against him. Some of the subscribers 
to the Sigua Syndicate agreement, being of the opinion that they were taking 
more of the stock than they cared to hold, formed a pool to dispose. of such 
surplus of 65 per cent paid stock. Of course, no one wished to part with the 
full-paid stock. The object was presumably to get rid of possible liability 
for future calls. B. D. Smith was one of this pool. He contributed 1,250 
shares, the whole number of shares in the pool being 10,000, which was one- 
third of the total number of 65 per cent paid shares to be issued by the 
company. These 10,000 shares were put in Smith's hands by the members of 
the pool, to be disposed of. It turned out that considerably less than half 
of this pool of 10,000 shares was thus disposed of. The balance, of course, 
remained the property of the original subscribers, and was subsequently placed, 
or ought to have been placed, in their names on the books of the company. 
The fundamental question in dispute here is whether 400 of these 10,000 
shares was disposed of to the defendant, or whether its original holder is still 
the owner, and liable for any unpaid balances thereon. The agreement by 
virtue of which it is contended that defendant engaged to take said 400 shares, 
and touching them, to become a stockholder in the company, is aa follows: 

"Agreement of purchase of Sigua Iron Company Stock. Capital stock, $5,000,- 
000. Par value, $100 per share. $1,000,000 of capital stock to be left in 
the treasury of the company. 

"We, the undersigned, hereby agree with the Sigua Syndicate to purchase 
from them, at $35 per share, the number of shares (of the par value of $100 
each), set opposite our names, respectively, the same being 65 per cent paid, 
and liable to further calls and assessments to the extent of 35 per cent, said 
85 per cent being payable Vio, or 10 per cent, thereof, on call, and the 
remainder as required, probably at the rate of Vio, or 10 per cent of said 
35 per cent* every two months, or a proportionate part in case of over-sub- 
scription: 
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"Name. 


Address. 


of Shares, to he Paid 


B. D. Greene. 


60 Broadway. 


1,000 


86,000 


L I* Plerson. 


Care Adolph Bolssevain & Oo., 








Amsterdam. 


600 


17,500 


Robert Fleming, 


Care Maitland, Phelps & Co., 






Per B. D. S. 


New York. 


600 


17,500 


W. M. Chauvenet 


St. Louis, 709 Pine St 


100 


8,500 


Samuel Bell, Jr. 


208 So. 4th St. 


100 


8,500 


H. M. Sill. 


Schwl Lave, Gtn. 


100 


3,500 


W. W. McKee. 


Catasauqua. 


200 


7,000 


J. W. FnUer. 


•• 






Chas. H. Audon. 




100 


3,500 


A. P. Berlin, 








Per B. D. S. 


Slatington, Pa* 


• 100 


8,500 


F. F. Vandervoort 


Phg., Pa. 


100 


3,600 


M. B. Olmstead, 








Per E. D. S. 


Harrisburg. 


200 


7,000 


Paul Thompson. 


206 So. 4th St 


60 


1,760 



B. J. Collins. Bullitt Building. 100 3,500" 

The Sigua Syndicate did not sign this agreement, nor, so far as appears. 
was it or any agreement to sell ever signed by any of the members of such 
Bubsyndicate or pool. All of these transactions occurred before any certificate 
of stock had been made out by the company. On July 8, 1890, three certifi- 
cates were made out to B. D. Smith, trustee,— two each for 10,000 shares full 
paid, and one for 29,995 shares 66 per cent paid, and were issued to him on 
that day. Thereupon, and on the same day, he delivered back two of these 
(one of the 10,000 share certificates and the 29,995 share certificate), indorsed 
with a statement to whom the shares should be transferred. Transfers were 
thereupon made upon the books of the company, and stock certificates pre- 
pared In conformity to such list Two certificates were made out in the name 
of defendant covering his half share under the original syndicate agreement, 
and, in addition, one for 600 and one for 400 shares. 

It will be observed that defendant's name is subscribed to the agreement of 
purchase for 1,000 shares. He accepted 600 of these, took stock certificate 
therefor, and, so far as appears, has responded to any calls thereon. It is 
as to the balance only— 400 shares— that dispute has arisen. The defendant 
admits his signature to this document; his contention, briefly stated, being 
that he signed upon an express understanding with the representative of the 
sellers that he was to take only such part of the 1,000 shares as he could find 
outside purchasers for; that he notified Smith, the representative of the seller, 
and also notified the president of the company, that he had been able to place 
only 600 shares, and would take only that quantity, and that his .contention 
as to the number of shares of stock which should be thus allotted to him 
was, so far as he knew, always acquiesced in by the company. He insists 
that he did not know these 400 shares had ever been transferred to him on 
the books, and that he never authorized or acquiesced In such transfer. 

Upon the first trial of the action the case went to the jury, and plaintiff re- 
covered verdict for the full amount Upon appeal to this court judgment was 
reversed. The opinion is reported, but not in full, as Greene v. Iron Co., in 
22 C. C. A. 636, 76 Fed. 947.1 Upon the new trial two specific questions were 
put to the jury and upon their answers being received verdict was directed for 
defendant 

Howard A. Taylor, for plaintiff in error. 
L. Laflin Kellogg, for defendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

t See, for a full report of this case, 88 Fed. 208. 
88F.-14 
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LACOMBE, Circuit Judge (after stating the facts). Before dis- 
cussing the merits of this appeal, it will be well to dispose of a point 
of practice which was presented upon the argument. Plaintiff in 
error insists not only that upon the whole case it was entitled to a 
direction, but also that, if that be not so, there were disputed ques- 
tions of fact which the court improperly took from the jury, and itself 
decided. Defendant in error insists that plaintiff in error is in no 
position to raise this objection. The point is thus stated in de- 
fendant's brief: 

"Where, at the close of the evidence on a trial, both parties ask the court to 
direct a verdict in their favor, and the court directs a verdict for one side, to 
which the other excepts, but makes no request to go to the Jury, it will bt 
held that the parties have thus treated the case as presenting questions of la* 
only, and, there being evidence to support the ruling, the judgment should not 
be assailed by showing that there were questions of fact arising on the evi- 
dence." 

In support of this proposition are cited Provost v. McEncroe, 102 
N. Y. 650, 5 N. E. 795; Sutter v. Vanderveer, 122 N. Y. 652, 25 N. E. 
907; Daly v. Wise, 132 N. Y. 306, 30 N. E. 837; Board v. Beal, 113 
U. S. 227, 5 Sup. Ot. 433; Bobertson v. Edelhoflf, 132 U. S. 614, 10 
Sup. Ct. 186. The circumstance that a party, at the close of the 
case, moves the court to direct a verdict in his favor, does not, of 
course, operate to waive any right he may have to go to the jury. Such 
motion may be made, and most often is made, upon the theory that 
some controlling proposition. of law would require a decision in the 
party's favor, although some or all of the disputed questions of fact 
were decided in his adversary's favor. But, if the court be not con- 
vinced as to the soundness of his proposition of law, he is none the 
less entitled to have his hearing before the triers of the facts upon any 
disputed material issues of fact in the case, unless in some way or 
other he waives his right, or leads the court to suppose that he con- 
cedes there is no material fact in dispute. In the supposititious case 
stated above, where both sides move for a direction, and one motion 
is granted and the other denied, and the defeated party takes an 
exception only, without any suggestion that there is some material 
fact in dispute that should go to the jury, the court is entitled to 
assume that he concedes there is nothing material for the jury to 
pass upon. But the case at bar is a very different one from that to 
which the authorities are cited. The proofs being closed, both sides 
moved for the direction of a verdict, but the court denied both mo- 
tions. Two dispositions of the case, and two only, were then possi- 
ble: A juror might have been drawn, or the case given to the jury. 
When cases are given to juries, it is the usual practice to require 
them to give a general verdict upon all the evidence. Until they 
were in some way notified that a special verdict would be required, 
both sides, their motions being denied, were entitled to assume that 
the verdict was to be a general one on the whole case. Thereupon 
the court announced that it was going to leave one question only to 
the jury, namely, "to find whether there was an agreement between 
the defendant and Smith, as trustee for the syndicate, by which 
Greene was to become an out and out purchaser of 1,000 shares, or 
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whether it was, in substance, as the defendant claims, that he was 
only to take such shares as he could dispose of." "Then," added 
the court, "when that finding is in the case, I will direct a verdict 
either one way or the other." To this plaintiff duly excepted. When 
the court announced its decision to send only one question to the 
jury, it necessarily announced its decision to withdraw all other dis- 
puted material questions of fact from the consideration of the jury, 
and under the exception to such a disposition of the case plaintiff in 
error would be entitled to contend, as to any material question of 
fact, that it was improperly withdrawn from the jury. We find no 
force, therefore, in this preliminary objection. 

Upon the first trial, the court left it to the jury to say upon all 
the evidence in the case whether defendant ever became a stockholder 
of plaintiff, directing their attention particularly to later transactions 
between defendant aud the officers of the company subsequent to 
July 1, 1890. As to the agreement of purchase, — the second agree- 
ment, supra, — however, it gave the jury distinctly to understand that 
under its terms Greene succeeded to the rights and obligations of 
those from whom the 1,000 shares were to come, and that to relieve 
himself therefrom he would have to show in some way that he had 
been released and discharged. The jury were told that among the 
"undisputed facts in the case" were "Greene's purchase of one thou- 
sand shares," and "his liability to pay therefor unless he was some- 
how released." This court, upon appeal, reached a different conclu- 
sion as to this second agreement. We held that when it was signed 
"the syndicate did not have legal title to the shares, because they had 
not at the time been transferred to the syndicate upon the books 
of the company." We might have added — certainly upon the evi- 
dence now before us it stands uncontradicted — that the opening dec- 
laration of the agreement is a misstatement "The undersigned" 
did not by that paper, nor by any other paper, nor orally, nor in any 
way, "agree with the Sigua Syndicate to purchase from them" the 
shares referred to. It is true that E. D. Smith, who was the trustee 
of the Sigua Syndicate, solicited subscriptions to the paper; but 
he hin*elf says — and he was plaintiffs witness — that the shares he 
was trying to dispose of were the shares, not of the syndicate, but of 
individual members, who had formed a pool to get rid of their 
stock. Why the paper was so phrased as to delude the unwary sub- 
scriber into the belief that he was dealing with the Sigua Syndicate, 
and not with the individuals who were seeking to unload before a 
call, does not appear, but may be surmised. This court further held 
hat it was merely an executory engagement for the purchase of 
shares, which, if it had been valid, would have rendered defendant 
liable in damages upon his failure to perform; but not a present con- 
tract of purchase. Moreover, we held that it was not a valid contract 
for want of consideration; that, if the syndicate had refused to trans- 
fer the shares to defendant, and he had sought redress for his dam- 
ages, it would have been a complete answer to his action that there 
was no promise on the part of the syndicate to transfer to him any 
shares. A like answer might have been made even by the individual 
members of the pool; while, as appears by the record now before 
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the court, the Sigua Syndicate might truthfully defend upon the suf- 
ficient ground that it never had anything to do with the record agree* 
ment in any way, shape, or manner, its name being used merely as a 
figurehead by a man who showed no authority to act. Finally, we 
suggested that the agreement might perhaps be construed as a "uni- 
lateral contract * * *, in effect a request or proposal to the 
promisee, in which it is not necessary that the consideration should 
exist at the time of making the promise, and when, if the promisee 
acts upon the promise, it becomes obligatory; but in this class of 
contracts the promisor may always retract before performance by the 
promisee, and in the intermediate time the promise is inert." Wheth- 
er the agreement in this case was to be thus construed we did not con- 
sider, "inasmuch as the defendant retracted his promise before the 
shares were transferred to him." For these reasons we reversed the 
former judgment, stating that it was error for the trial judge not to 
direct a verdict for the defendant. The views heretofore expressed 
in this court as to the nature and effect of the agreement called for 
reversal, but we were probably in error in holding that the trial judge 
should have directed a verdict for defendant The evidence that 
"defendant retracted his promise before the shares were transferred 
to him" was that of Greene himself, and the testimony of a party on 
a material issue should always be submitted to the jury, even though 
uncontradicted, if his adversary so request. 

In some important respects the case made upon the second trial is 
different from that under the evidence as admitted upon the first 
trial, and examined on the first appeal. Plaintiff's own evidence 
shows that the written document, known as the "agreement of pur- 
chase," and whose construction occupied the attention of the court 
on the former appeal, incorrectly expresses the result of the negotia- 
tions which it undertakes to record; that the Sigua Syndicate was not 
a party to such agreement, nor to any of the negotiations that led 
up to it; that it never agreed to sell its shares to the subscribers to 
such agreement, and never agreed with them that they should pur- 
chase, but that under the guise of the Sigua Syndicate a few of its 
members did undertake to relieve themselves from liability b> selling 
some of their shares; and that signatures to such agreement were 
obtained to accomplish this object. Defendant put in stronger evi- 
dence, which induced the jury to answer the questions put to them, 
supra, the first in the negative, the second in the affirmative. The 
questions, therefore, presented on this writ of error differ materially 
from those considered when the first trial was under review. Before 
discussing them, it may be well to restate the fundamental proposi- 
tion set forth in our former opinion that "a person cannot be consti- 
tuted a shareholder in a corporation by a transfer of shares without 
his consent." The same proposition was enunciated by this court in 
Carey v. Williams, 25 C. C. A. 227, 79 Fed. 906, in these terms: "The 
relation of corporation and stockholder is a contractual one, and can 
only be created with the consent, express or implied, of both parties." 
This statement by no means necessarily implies that the relationship 
can be created only by express contract between the corporation and 
the stockholder. Plaintiff in error is quite correct in the suggestion 
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that this occurs bot rarely; substantially the only instance being in 
the case of an issue of treasury stock. In the case of a transfer of 
stock there is either a contract between transferror and transferee, 
whereby the latter acquires the rights of the former, or there is a 
gift, defined by some authorities as an executed contract, which is 
founded on mutual consent, for the minds of the parties must meet 
alike in the case of a gift and of a contract founded on consideration. 
When the purchaser, donee, or transferee has thus, by his own act, 
succeeded to the rights of the former holder of the shares, he has vol- 
untarily assumed a relationship to the corporation which makes it 
the duty of the corporation to accept him as a stockholder, and to 
perfect his title by a transfer on the books, and makes it his duty 
to accept such transfer on the books and become a stockholder of 
record whenever the corporation or the former holder so requires. It 
seems hardly necessary to discuss whether this shall be defined as an 
implied contract or a quasi contract The important fact is that 
assent by the newcomer is an essential prerequisite. We do not 
understand that there is any contention here that a man may be 
made a stockholder by the mere unauthorized entry of his name upon 
the books without his knowledge or consent, or that he may, with- 
out such knowledge or consent, be made a stockholder, even by act 
of the legislature. It is contended, however, that when a person's 
name appears on the books as a stockholder, no matter how it got 
there, such entry is prima facie proof that he is a stockholder, and 
the burden is on him to disprove it. This proposition was discussed 
and decided contrary to the contention of the plaintiff in error by this 
court in Carey v. Williams, 25 C. C. A. 227, 79 Fed. 906. The cor- 
rectness of such ruling is, of course, questioned in the case at bar, and 
it is suggested in the brief that "the courts of the different states 
in this country are handing down decisions every few months directly 
to the contrary of Carey v. Williams." We find, however, on refer- 
ring to the three authorities cited to this proposition, that in none 
of them is Carey v. Williams referred to, and that two of them were 
decided before the opinion in that case was itself handed down. 
Whatever may be held elsewhere, this court abides by its decision in 
Carey v. Williams, being unwilling to substitute a rule as to the 
probative force of such entries in -the books, which, in some of the 
cases approving it, is called "a rule of convenience," when we are 
entirely satisfied that it would in many cases prove to be a "rule 
of injustice," — unless constrained to do so by controlling authority. 
In Carey v. Williams it was fully explained why this court did not 
find such controlling authority in Turnbull v. Payson, 95 U. S. 418. 
Plaintiff in error refers to a later decision of the supreme court, — Finn 
v. Brown, 142 U. a 56, 12 Sup. Ct. 136. In that case the language 
of Mr. Justice Clifford in Turnbull v. Payson is cited with approval, 
but no such proposition was necessary to the decision. A verdict 
had been directed against defendant as a stockholder. He contended 
that he had a right to go to the jury upon his own evidence that he 
knew nothing of the transfer to himself, and had not authorized it. 
The uncontroverted facts showed that 50 shares in a national bank 
were transferred to his name on October 29th, and a certificate made 
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out He had not theretofore owned any stock in the bank. On Oc- - 
tober 30th he was appointed a director and vice president. Section 
5146, Kev. St. U. S., provides that every director must own in his own 
right, during his whole term of service, at least 10 shares of stock; 
and that, if he does not own such 10 shares, he cannot become or 
continue a director. Section 5147 requires each director, when ap- 
pointed or elected, to take an oath declaring, inter alia, that he is 
the owner in good faith and in his own right of the requisite number 
of shares. In the absence of proof to the contrary, the supreme 
court held that it must be presumed defendant took such oath before 
he acted as director. On November 21st, at a directors' meeting at 
which defendant was present and voting, the resignation of the cash- 
ier was accepted, and defendant, as vice president, was authorized to 
act as cashier until a new cashier should be regularly appointed. 
Thereafter, and until the bank's failure in January ensuing, he acted 
under such authorization as cashier. Section 5210 provides that "the 
president and cashier of every national banking association shall 
cause to be kept at all times a full and correct list of the names and 
residences of all the shareholders * * * and the number of 
shares held by each." In view of these facts, it is not surprising that 
the supreme court held that defendant "must be presumed conclu- 
sively" to have had knowledge of what the books showed as to his 
holding of stock, and to have assented thereto. 

The next question for consideration is whether, as the case is 
presented here, taking the contract between Smith and Greene as 
the jury found it, there was any authority for the transfer of the 
400 shares to him on the books of the company. The entries in the 
books were made under Smith's direction. To what extent was that 
direction authorized? As to 166$ shares of full paid and 500 shares 
of 05 per cent, paid stock (being a one-half share in the syndicate), 
he had Greene's express written agreement to accept the same from 
the Sigua Iron Company. As to the 1,000 shares, he had the express 
written agreement of one or more of the other members of the Sigua 
Syndicate to accept the same from the Sigua Iron Company, and, 
in the absence of anything more, he should have directed transfer 
to them. As to a part of those 1,000 shares, however, he had, as 
agent for the persons who had originally agreed to take them, ef- 
fected a sale to Greene, and such of them as were so sold he might 
properly have transferred to Greene's name, because by buying them 
Greene assented to such transfer. But as to any shares not so sold, 
Smith had no authority to make such transfer, and the only shares 
included in the sale were those which Greene might be able to dis- 
pose of to others. The evidence warrants the finding that 600 shares 
were thus disposed of, but upon the theory of defendant in regard 
to the second contract, which the jury found to be correct, we do not 
find in the record, as to the 400 shares, any contract of the defendant 
whereby he assented to their transfer to him, or any authorization 
by him to Smith of a transfer to him. We must conclude, therefore, 
that the mere entry of his name in the books and on the certificate 
for these 400 shares did not make him a shareholder as to them. 
It does not follow, however, as matter of law, that he was not a 
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shareholder when this action was commenced. Although the mere 
transfer of stock on the books of the corporation to the name of an 
individual without his knowledge or consent imposes no liability, 
nevertheless, "if, after the transfer, he in any way approved, ratified, 
or acquiesced in such transfer," he will be held "liable to be treated 
as a shareholder." Keyser v. Hitz, 133 U. S. 149, 10 Sup. Ct. 290. 
Whether Greene knew that these 400 shares had been transferred 
to him, and stood in his name on the books, and whether, knowing 
that to be so, he took any steps to have them retransf erred to the 
persons to whom, under the original syndicate agreement, they prop- 
erly belonged, or "approved," "ratified," or "acquiesced in" the trans- 
fer to himself, were all questions of fact, and, if there was conflicting 
evidence theredn, it was for the jury to determine them. On the 
one side, defendant testified that he never saw the certificate for 
the 400 shares, or knew about its being in his name on the books. 
It appeared otherwise than by his testimony that on July 8th he 
wrote to the treasurer, inclosing check for an assessment on 600 
shares (additional to his original 666), and stating that the other 
400 shares subscribed by him had been taken by friends whom he 
might not see before going away (he left for Europe in July, and 
returned in August), but that as soon as he returned he would see 
them, and send in their names; that upon his return he informed 
the president of the company that these friends would not take the 
400 shares, and that he could not place it; that thereafter he was 
never called on for any assessment (and there were several of them) 
on these 400 shares; that in subsequent treasurer's reports and at 
directors' meetings they were listed as "unplaced stock"; and that, 
when a request for payment was ordered by the directors to be made 
on "delinquent subscribers," his name was not included on the list, 
and no such request was made as to these 400 shares. On the 
other hand, it appears that from the date of organization (May 20, 
1890) until April 11, 1892, he was himself a director. We do not 
hold that, as matter of law, it is therefore to be conclusively pre- 
sumed that he knew his name stood in the stock certificate book as 
the holder of the 400 shares named in the unissued certificate. The 
case at bar differs materially from Finn v. Brown, supra. But it 
certainly was a circumstance proper to be considered by the jury 
when weighing his own testimony as to his ignorance of the fact. 
It also appeared that at the very directors' meeting at which the 
400 shares were reported as part of the 2,120 "unplaced stock" it was 
identified as "B. D. Greene, 400 shares." Without expressing any 
opinion as to the weight of the evidence pro and con touching knowl- 
edge and acquiescence, we are satisfied that there was sufficient con- 
flict upon the question to call for its submission to the jury; and 
in withdrawing it from their consideration, by submitting to them 
the single question as to the making of the contract over plaintiff's 
exception, we are of the opinion that there was error requiring a 
reversal and a new trial. A similar question was submitted to the 
jury on the first trial, but under instructions that the evidence 
showed that defendant had actually purchased the 400 shares, and 
was to be held liable thereon unless he showed that he had been 
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released. Why this was error has been already pointed out. On 
the facts as they stand on this record, with the answer of the jury to 
the questions put to them, the burden would not be upon defendant 
to show that he had been released, but on plaintiff to show that de- 
fendant knew he was entered as a shareholder, and acquiesced there- 
in by permitting the entry to stand with no effort to alter it. 

Plaintiff in error insists that there is no distinction between the 
case at bar and Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, where 
a verdict was directed in favor of the trustee of the corporation 
against- the stockholder. In the case at bar, however, there is no 
pretense that defendant was an original subscriber as to the shares 
in controversy. He obtained them, if at all, from a prior owner; 
and only to the extent to which he contracted to take such shares 
did he give his assignor authority to have them transferred to him. 
In Hawkins v. Glenn, however, the defendant contracted directly 
with the company. He was an original subscriber in his own name 
for 250 shares. It was undisputed that he knew the shares stood in 
his name, for the certificates, made out in his name only, were sent 
to and received by him, and never returned. 

It is desirable that the other assignments of error which have been 
argued here should be disposed of, so as to eliminate as many ques- 
tions as possible from the next trial of the action. It is contended 
that there was error in admitting evidence to vary the terms of the 
written instrument referred to above as the "agreement of purchase." 
Some question is raised as to whether plaintiff's counsel had not 
waived the right to object by himself introducing evidence thereon. 
It is not by any means clear on the record that he did so. The evi- 
dence he produced was put in at the close of the examination of a 
witness who was about to leave town, and counsel expressly stated 
that it was out of order, and in rebuttal, should defendant himself 
give evidence tending to vary the terms of the written instrument. 
Moreover, the evidence thus offered by plaintiff did not tend to vary 
the terms of the written instrument, but the reverse. However, 
it is not necessary to pass upon this point. Assuming, for the sake 
of the argument, that the plaintiff's exception was timely, and that it 
had not been waived by his previous conduct of the case, it was, in 
our opinion, unsound. The true rule is aptly expressed by the court 
of appeals of thto state in Lee v. Adsit, 37 N. Y. 78, as follows: 

"The rule that parol extrinsic evidence shall not be received to contradict 
or vary a contract which is in writing applies only In controversies between 
the parties, promisor and promisee in such contract. * • * The writing Is 
not conclusive as between one of the contracting parties and a third person. 
This doctrine is asserted in a multitude of authorities, but in many instances 
it is accompanied by remarks from which it might be contended that the privi- 
lege of explaining the written document was not accorded to him, who was 
a party to it, but only to his adversary. 1 Greenl. Ev. § 270; New Berlin v. 
Norwich, 10 Johns. 230; Evans v. Wells, 22 Wend. 345. But it Is not so con- 
fined. According to Co. Lift. 352a, 'every estoppel ought to be reciprocal 
that is to bind both parties, and this is the reason that regularly a stranger 
shall neither take advantage of or be bound by an estoppel.' To this effect, 
see JeweU v. Harrington, 10 Wend. 472; Sparrow v. Kingman, 1 N. Y. 240. 
* * • In Reynolds v. Magness, 24 N. G. 30, after stating the general rule, 
and that it applies only as between the parties, and not to strangers, Judge 
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Gaston says: 'They [the strangers] are at liberty to show that the written 
Instrument does not disclose the full or true character of the transaction. 
And, if they be thufc at liberty, when contending with a party to the transac- 
tion, he must be equally free when contending with them. Both must be bound 
by this [conventional law] or neither/ " 

And the same court Has since reiterated the same rule. 

"Third persons are not precluded from proving the truth, however contra- 
dictory to the written statements of others. Strangers to the instrument, not 
having come into this agreement, are not bound by it, and may show that it 
does not disclose the very truth of the matter. And as, in a contention between 
a party to an instrument and a stranger to it, the stranger may give testimony 
by parol differing from the contents of the Instrument, so the party to it is 
not to be at a disadvantage with his opponent, and he, too, in such case, may 
give the same kind of testimony." McMaster v. Insurance Co., 55 N. T. 222. 
And to the same effect, Dempsey v. Kipp, 61 N. Y. 462; Lowell Mfg. Go. v. 
Safeguard Fire Ins. Co., 88 N. Y. 591. 

Exception was reserved as to evidence tending to show notification 
to the company subsequent to July 9th that defendant had not placed 
the shares, and would not take them. If the case stood as it did on 
the first trial, the agreement, being an executory one, — an offer to 
purchase 1,000 shares, — which would have become binding upon the 
promisor if the promisee acted before the offer was retracted, this 
date would be of much importance, since it was on July 9th that the 
promisee transferred the stock. Subsequent retraction by the defend- 
ant would have availed nothing, and evidence thereof would have 
been immaterial and irrelevant. But in the shape the case took upon 
the second trial the evidence was admissible upon the question wheth- 
er or not defendant knew that he was entered on the books as a stock- 
holder, and acquiesced in such entry. And on the same theory the 
reports of the treasurer and the minutes of directors' meetings were 
competent evidence. The judgment of the circuit court is reversed, 
and cause remanded for a new trial. 
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HAZELTON TRIPOD-BOILER CO. et aL v. McDOUGALL. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

Nos. 537, 588. 

I. Corporations— Authority op President— Estoppel. 

A corporation, which by resolution has empowered its president to 
pledge a contract, under which money Is due it, as collateral security for 
money borrowed, cannot claim that the terms of the pledge made by the 
president are in excess of the authority conferred on him, when at the time 
of the pledge it was cognizant of all the particulars thereof, and received 
the money borrowed, and gave no sign of repudiating the transaction. 

1 Save. 

A pledgor cannot object that a sale of the thing pledged by one acting 
as agent of the pledgee was unauthorized by the latter, when it appears 
that such agent acted upon an assumption of authority, and that the 
pledgee was aware of the sale, and never made any objection to It 

t, Pledge— Bale bt Pledgee — Notice. 

A pledgee, authorized by the terms of the pledge to sell the securities 
without notice to the pledgor, Is not bourd to notify the pledgor of the 
ground* on which he exercises the power of sale. 
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4 Bills and Notes— Maturity— Demand. 

When a note is made payable five days after demand, an express de- 
mand In explicit terms Is not in all cases and for all purposes necessary. 
If the payee signifies to the maker his desire for payment In such manner 
as to he the equivalent of a request, this is sufficient. 

5. Same— Effect of Sale. 

A sale of collateral by the pledgee pursuant to the terms of the pledge 
conveys the entire Interest, so that the pledgor is not entitled, as against 
the purchaser, to a surplus realized by him beyond the amount for which 
the pledge was made. 

6. Same— Expenses of Realizing on Pledged Security. 

A corporation, claiming money under a contract, after instituting suit 
thereon, pledged the contract with a third person as collateral, but con- 
tinued to prosecute the suit in its own name, with a view of realizing for 
Itself a surplus above the amount of the debt secured by the pledge. After 
It obtained decree, one who had purchased the contract from the pledgee 
under his power of sale intervened, and claimed the proceeds of the 
decree. Held, that the pledgor was not entitled to be repaid out of the 
fund the expenses incurred In prosecuting the suit 

7. Attorney and Client— Lien for Services. 

The rule giving attorneys and solicitors a lien upon the recovery for com- 
pensation for their services extends also to expenses incurred in rendering 
the services. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the Western District of Tennessee. 

The original bill in this cause was filed on January 21, 1892, by the Hazelton 
Tripod-Boiler Company against the Citizens' Street-Railroad Company for ttue 
purpose of obtaining a decree, and enforcing a mechanic's lien upon a lot in 
Memphis on which were the steam power and machinery by which the rail- 
road company operated Its railway system. The amount for which a decree 
and the enforcement of the lien were prayed was the sum of $17,000, and 
some interest; the principal sum being the purchase price for three steam 
boilers furnished by the boiler company, a corporation located at Chicago, to 
the railroad company, a corporation doing business at Memphis, for the pur- 
pose of supplying the latter with power. The contract between the compa- 
' nies, under which the boilers were supplied, had been made in April, 1891, 
and the boilers were set up during that year; but the purchase price, though 
In terms due some time previous to the filing of the bill, had not been paid,— 
the railroad company having refused payment upon the ground that the boil- 
ers were defective, and not in conformity with the contract Upon the filing 
of the bill the railroad company appeared and answered; setting up the faulty 
execution of the contract on the part of the boiler company in defense, and 
further alleging that the contract Itself, in respect to the purchase, was modi- 
fied by a further stipulation that it should not exceed the cost of construc- 
tion. On June 6, 1892,— a few months after filing the bill,— the boiler company, 
being In need of funds, borrowed $10,000 from George Linyard, of New York, 
and gave him its promissory note therefor, with Interest; therein also pledging 
the boiler company's interest in the contract with the railroad company above 
set forth. This instrument was in the language following; 

"$10,000. Chicago, Illinois, June 6th, 1892. 

"Five days after demand, for value received, we promise to pay to the order 
of ourselves the sum of ten thousand dollars, at our office, 1410 Manhattan 
Building, with interest at the rate of six per cent per annum after date; hav- 
ing deposited with said legal holder of same, as collateral security, our con- 
tract with Citizens' Street-Railroad Company of Shelby County, Tennessee, 
Memphis, Tennessee, dated April 15, 1891, and accepted May 2, 1891, which 
we hereby give the said legal holder of Said note, his agent or assignee, au- 
thority to sell, or any part thereof, on the maturity of this note, or at any time 
thereafter, or before, in the event of said securities depreciating in value In 
the opinion of said legal holder of said note, at public or private sale, at the 
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discretion of said legal holder of said note, his assignee, without advertising 
the same or demanding payment, or giving us any notice, and to apply so 
much of the proceeds thereof to the payment of this note as may be neces- 
sary to the same, with all interest due thereon, and also to the payment of all 
expenses attending the sale of the said collateral, Including attorney's fees; 
and in case the proceeds of the sale of the said collateral shall not cover the 
principal, interest, and expenses, we promise to pay the deficiency forthwith, 
after such sale. Hazel ton Tripod-Boiler Co., 

"By 0. B. Holmes, President." 

In October, 1892, as Linyard alleges, he sent this instrument to L. H. Bls- 
bee, one of the solicitors for the boiler company in the then pending suit, with 
instructions to collect it, and, after paying Linyard what was due him, to 
pay the balance to the boiler company. In December following, the boiler 
company, having become insolvent, made an assignment for the benefit of its 
creditors to G. W. Grlfiln, as trustee; and he subsequently became a party 
to the suit, as co-complainant The taking of proof, and other preliminary 
matters, prolonged the suit for several years. In November, 1894, Linyard 
tendered, and by leave of the court filed, a supplemental bill, so called, alleging 
his acquisition of the note and pledge above mentioned, that he had sent the 
instrument to Bisbee, as above stated; that Bisbee had not collected the note, 
and had refused to return it to Linyard on the latter's request; that he had 
therefore revoked Bisbee's authority; and he prayed that the proceeds of the 
suit should first be applied in satisfaction of the note. To this bill the boiler 
company and Grlfiln, assignee, were made defendants, and they answered, ad- 
mitting the substantial allegations of the bill. During the progress of the 
suit, and after considerable proof had been taken, the case was brought on for 
hearing; and the court, apparently being in doubt whether the contract for 
the boilers was modified to the extent that the price should not exceed their 
actual cost, ordered a reference to the master to ascertain and report what 
that cost was. This duty was performed by the master, but, as it was finally 
held by the court that the decree should be for the contract price, further ref- 
erence to that report is unnecessary. 

On January 6, 1896, Linyard, after having made, as he claims, repeated but 
ineffectual efforts to realize his debt by demand upon the assignee, and en- 
deavor to sell his collateral, finally sold the contract to William McDougall 
for the sum of $11,000. On the 17th of the same month, Judge Hammond, 
who had heard the case, filed an opinion ordering a decree in favor of the 
boiler company for the amount specified by the contract, with interest 72 
Fed. 317. A few days thereafter, McDougall made application to the court 
for leave to file a supplemental bill setting up the transfer to him of the sub- 
ject-matter of the suit and praying that the decree might be entered in his 
favor. Leave to file this bill was postponed until after the decree should be 
entered. On January 31st the final decree In the primary controversy for 
$18,473.37 was entered in favor of the boiler company against the railroad 
company, and, this being done, McDougall's bill was permitted to be filed. 
Id. 325. The railroad company paid the amount decreed against it into court, 
and this was turned Into the registry to await the determination of the claims 
upon it set up by various parties. The boiler company, upon grounds stated 
in the opinion, claimed that the pledge of the collateral in the note was un- 
authorized, and, further, that the sale by Linyard to McDougall was inopera- 
tive to convey more than so much of the 'interest in the contract as would 
suffice to pay the $10,000 borrowed from Linyard, with interest, and there- 
fore it was entitled to the whole of the decree, or at aU events to the surplus 
of the decree after that debt was satisfied. Bisbee and Metcalf & Walker, 
the counsel who had conducted the suit for the complainant, asserted a lien 
upon the fund for their services, the value of which, upon reference, was 
fixed at $3,000; and $131.70 were allowed them for personal expenses which 
they also claimed. Grlfiln made claim for his personal expenses incurred in 
the progress of the litigation, which by like reference were found to amount 
to $548.62. All these claims were denied by McDougall, who insisted that 
the whole amount of the decree should be paid to him. Upon final hearing, 
Judge Clark, who heard the case upon these controversies, held that the claim 
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of the boiler company to the whole decree or to the surplus was not maintaina- 
ble; that Bisbee and Metcalf & Walker were entitled to the lien claimed by 
them for counsel fees and expenses, in the amounts above stated; and that 
Griffin was not entitled to be reimbursed for his personal expenses Incurred 
in the suit. A decree for distribution of the fund was entered accordingly. 
Some minor details of fact are noted m the opinion following. The boiler* 
company and Griffin appeal from so much of the decree as denies their respec- 
tive claims, and McDougall appeals from the allowance of the claims of Bis* 
bee and Metcalf & Walker for counsel fees and expenses. 

J. H. Watkins, for McDougall. 

S. P. Walker, for Hazelton Tripod-Boiler Co. 

Before TAFT and LUBTON, Circuit Judges, and SEVEBENS, Dis- 
trict Judge. 

SEVEBENS, District Judge, having stated the case as above, de- 
livered the opinion of the court 

The boiler company, upon its appeal, contests the right of Mc- 
Dougall to take the whole of the decree against the railroad company, 
subject to the lien of counsel, on various grounds: 

1. It is urged that the pledge of the collateral to the note was void 
because in excess of the authority conferred upon Holmes, the presi- 
dent of the company, who transacted the business, by the board of 
directors. The resolution authorizing him in terms empowered him 
to assign the contract to the holder of the note, as security therefor, 
and to authorize such holder to collect the amount due on the con- 
tract, to satisfy himself for the sum due on the note, with interest, 
together with all expenses of collection, and thereupon to require 
him to account to the boiler company for the surplus. The note waB 
negotiable, and it is manifest that it was anticipated that the note, 
with the collateral, might pass into other hands by transfer from 
the original holder. The collateral was an incident, and would pass by 
the transfer of the debt to the new holder, and he would be authorized 
to take all appropriate measures for the collection of the money due 
on the contract pledged. Construing the resolution of the board 
strictly, it might be doubted whether, if Linyard had known its terms, 
he could have enforced the payment of the note by a sale of the con- 
tract pledged. Possibly it might still have been competent for him to 
have urged that under the resolution itself he was entitled to the 
ordinary rights of a pledgee, which would have included the power 
of sale, as well as the right to enforce collection of it by suit. But 
it is not necessary to determine this question. We are satisfied that 
the boiler company knew of the particulars of the transaction as it 
occurred. Moreover, it received the money borrowed, and gave no 
sign of repudiating the means by which it had been obtained. It 
knew, and Griffin, the assignee, knew, that Linyard was for a consid- 
erable period endeavoring to sell the pledge, and no objection to his 
want of authority to make such sale was interposed. In these circum- 
stances, it is evident that it cannot now be heard to disavow the 
terms of the contract by which it borrowed the money. Wilson v. 
Pauly, 18 C. C. A. 475, 72 Fed. 129, and 37 U. S. App. 642. It is further 
argued in support of this denial of authority that the power to sell 
without notice, if such power was given, did not include the power 
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to sell without demand; but as we reach the conclusion, stated in 
discussing another branch of the case, that a sufficient demand was 
made, in the circumstances, we need not follow the subject further 
in this connection. 

2. It is insisted by the boiler company that Woodbridge, who made 
the sale to McDougall,for Linyard, is not proved to have had author- 
ity from Linyard to make it. But, while it is true that there is 
no direct proof of his appointment as agent, it appears that he had 
for some time previous to the sale been acting professedly for Linyard 
in tryipg to realize the debt from the sale of the collateral, and fur- 
ther that, in making the disposition of it to McDougall, he acted upon 
an assumption of authority from Linyard, in whose name he made 
the sale. The latter came into 'the suit in 1894, and has continued 
to be a party since, although only nominally such since the sale to 
McDougall in 1896. The circumstances are such that it must be as- 
sumed that he was aware of the sale of the boiler company's contract 
to McDougall, and from his acquiescence in it, and his failure to raise 
any objection to the decree of the court disposing of the proceeds to 
McDougall, either before or after the decree was entered, — undoubt- 
edly with his full knowledge, — we think it may be fairly inferred that 
he recognized the sale as one made for him, and that he must be re- 
garded as having ratified it. Clearly, he would be bound bv the or- 
ders and decree of the court in the suit to which he has been a party; 
and one of those orders was that permitting McDougall to file the sup- 
plemental bill, which was based upon the acquisition of Linyard's 
rights. "We therefore think there was no error in holding the transfer 
to have been duly fnade, so far as the question of the authority to 
make it is concerned. 

3. The next ground taken by the boiler company is that the sale 
of the pledge by Linyard was prematurely made. It is contended that 
it nowhere appears that the sale was made before demand for pay- 
ment upon the ground that the pledgee regarded the security as de- 
preciating in value. We know of no rule requiring the pledgee to 
make a formal announcement of the reason on which he exercises his 
power, if notice thereof has not been stipulated for in the contract 
by which the pledge is made. In this case notice of the sale was ex- 
pressly waived by the pledgor, and it would not be unreasonable to 
hold that such a waiver was broad enough to include notice of the 
reason for making it There is abundance of evidence to show that 
the pledgee might reasonably have regarded his security as depreciat- 
ing. It was the subject of a litigation which had already been pro- 
tracted for several years. It was being persistently defended, and 
costs and fees were accumulating. He had for some time been trying, 
without success, to dispose of his collateral, and had offered it for 
considerably less than the amount due him on his note, and the 
boiler company had become insolvent. We are disposed to believe 
that Linyard, in these circumstances, regarded his security as de- 
preciating, and we think he would have been justified in selling the 
pledge on that ground. But we are also of opinion that sufficient had 
transpired to effect the maturity of the note. 

It is insisted for the boiler company that no formal demand for 
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payment of the note is shown, and that, as it was made payable five 
days after demand, it had not matured. It is no doubt quite ele- 
mentary that the general rule applicable to an instrument thus drawn 
is, as contended, that demand of payment must be made, in order 
to fix its maturity. But an express demand, in explicit terms, is not 
in all cases necessary. If the payee signifies to the maker, and 
clearly makes known to him, his desire for payment, in such manner 
as to be the equivalent of a request, that is sufficient. A note in this 
form is held to be overdue after the lapse of a short period, varying, 
as held by the reported cases, from one to a few months, the presump- 
tion being that demand has been made, and payment refused; and 
upon this presumption the instrument is treated as dishonored. Here 
the note had been outstanding for more than three years. The 
boiler company had nothing with which to make payment, all its 
property having been assigned to Griffin; and Woodbridge, who had 
charge of the claim for Linyard, was for several months in commu- 
nication with Griffin, seeking to make collection. He offered to take 
|11,000 for the collateral. Griffin entertained the proposition, and 
tried to raise the money. In 1894 Linyard had intervened in the suit, 
to which both the boiler company and Griffin were already parties; 
alleging nonpayment of the note, and praying to have the proceeds of 
the suit on the collateral applied in satisfaction of his claim. The 
boiler company and Griffin answered, admitting the substance of 
Linyard's bill, and stating that when the sum due from the railroad 
company was realized the claim of Linyard should be paid. The note 
itself had been sent to the boiler company as early as October, 1892, 
for the purpose of getting payment out of the contract pledged, and 
that company put the papers in the hands of Bisbee for the collection 
of the amount due Linyard. A formal demand upon the boiler com- 
pany would have been wholly futile. We cannot doubt that there was 
in all these circumstances the equivalent of a demand, and that the 
note must be regarded as having been long past due when Linyard 
Bold his pledge in 1896. 

4. Another contention made for the boiler company is founded 
upon these facts: There is evidence tending to prove that McDou- 
galFs purchase was in the interest of one Billings, who was at the 
time of the purchase the owner of the large majority of the stock 
of the railroad company, and had also had a controlling interest 
" in that company from its formation, — covering, of course, the date 
of the contract with the boiler company; that Billings had promised 
the railroad company to provide sufficient funds to meet its liabili- 
ties, among which was that of the boiler contract; that instead of 
doing this he caused to be set up what is alleged to have been a fic- 
titious defense to the boiler company's suit; that by being kept out 
of the money due on the contract the boiler company became embar- 
rassed, and, being unable to pay its debts, was obliged to make an 
assignment for the benefit of its creditors; and that this was the 
reason why it could not pay its debt to Linyard, and occasioned the 
sale of the collateral to McDougall as agent for himself. It is upon 
.this proof alleged that Billings by false and fraudulent practices 
brought about the conditions which compelled the sale, and having 
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effected it, and taken the benefit to himself, he became a trustee ex 
maleficio. But it is hardly conceivable that Billings could have been 
inspired by any such motive at the time when the contract for the 
boilers was made. There were no circumstances then which indi- 
cated that any such scheme was possible. The defense which the 
railroad company interposed was one which, if well founded, it was 
proper and competent for that company to make; and it appears 
that, upon full proof of the facts, the court was so much in doubt 
that a reference was ordered to lay the foundation for a decree that 
the contract was in fact such as the railroad company alleged it to 
have been. And, on looking into the evidence in the record, we 
are unable to say that it is at all clear that there was no fair ground 
for the defense, and that it was falsely interposed. Certainly there 
is no such preponderance of evidence leading to that conclusion as 
is required of one who charges another with a fraudulent motive. 
The charge in this instance seems mainly to rest upon the fact that 
the defense was not sustained by the court, for we find not much else 
to support it. Further, there is no proof that Billings made any 
promise to the boiler company that he would pay for the boilers. 
Indeed, it is clear from the record that the only promise, if it was 
such, which Billings made of the kind alleged, was a promise made 
to the railroad company. Confirmation of this is found in the fact 
that the bbiler company has never attempted to hold Billings upon 
any obligation directly to itself. If, therefore, Billings failed to fulfill 
such an obligation, as the evidence possibly indicates, it was a mat- 
ter in which the railroad company alone was concerned. And be- 
sides it is not proved that the defense was undertaken because of a 
lack of funds to pay the railroad company's debt. Up to about the 
date of McDougall's purchase there is nothing of consequence to 
show that Billings had conceived the purpose of making it. Our 
opinion of the probability is that Billings, being quite sure that there 
would, in any event, be a decree for a larger amount than Linyard's 
debt, thought it a good speculation for him to buy the collateral, and 
planned to do so. And we can find no reason for saying that he had 
not the same privilege to buy it as any other person had. He was 
in no trust relation to the boiler company, and a sale to him would 
not put that company in any worse position than a sale to any other 
person. It may be (though it is a question which we are not required 
to decide) that the railroad company, by virtue of his relation to it, 
could claim that the purchase should be held to have been made in 
its interest, and thereupon hold him as trustee. But that is an- 
other matter. It is clear that he stood in no such relation to the 
boiler company. In the case of Angle v. Railway Co., 151 U. S. 1, 
14 Sup. Ct. 240, which is much relied upon by the appellant, two very 
essential facts existed, which, as has been shown, did not exist here. 
The first and most important one is that in that case there was an 
unlawful conspiracy between an intervening stranger and the man- 
aging officials of the debtor company to defeat the plaintiff's con- 
tract; and, in the second place, it involved the abstraction of all 
the debtor's assets out of which his claim could be collected. Strip- 
ped of these features, the case has little resemblance to this. For 
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these reasons we think the boiler company's claim most fail. The 
sale by Linyard conveyed the whole of the company's interest in the 
contract Trust Co. v. Young, 4 0. C. A. 561, 54 Fed. 759, and 6 U. 
S. App. 469; Atlantic Trust Co. v. Woodbridge Canal & Irrigation 
Co., 86 Fed. 975, 982; Wade v. Railroad Co., 149 U. S. 327, 13 Sup. 
Ct. 892. Its insolvency was the cause of its loss of the pledge, and 
there is nothing shown in the conduct of the other parties which is 
sufficiently proximate to its misfortune to make them responsible 
for it upon any recognized doctrine of law or equity. 

The appeal in respect to the claim of Griffin stands upon these 
facts: Griffin was the assignee of the boiler company. In the 
progress of the suit in which he intervened after the assignment, he 
incurred certain traveling and other expenses in giving his attention 
thereto. For the amount of these he makes claim upon the fund. 
He has already been reimbursed from the assets of the boiler com- 
pany. The circuit court held that he was not entitled to maintain 
this claim, and we are of opinion that this conclusion was right. 
Under the general rule of law, the expenses incurred in enforcing 
the pledge must be borne by the pledgor (Gregory v. Pike, 15 C. C. 
A. 33, 67 Fed. 837); and, if the pledgee is compelled to pay them in 
the first instance, he has his remedy over against the pledgor. But 
here the pledgor had already instituted the suit in its own behalf at 
the time of the pledge, and it thereafter continued to prosecute it 
by its own counsel. After the assignment to Griffin he came in, 
and the suit was prosecuted by them jointly. It was thus prosecuted 
in their own interest; the purpose being to reduce the claim to judg- 
ment and thereupon to obtain the proceeds after paying the sum 
for which it was pledged. They retained the control of the suit 
and the only object of lanyard's intervention in 1894 was to obtain 
standing ground in the court, upon which he could be recognized 
when the fund should be brought in. This was the whole conse- 
quence of his intervention. It was an episode which formed no 
part of the main proceeding in the case. We can discover no ground 
upon which lanyard's pledge could be burdened with the expenses of 
the boiler company, or later of the assignee, in reducing the claim to 
judgment by a suit brought and controlled by itself for its own pur- 
poses. If such a claim could be supported, it is obvious that the 
costs might absorb the pledge, and leave to the pledgor the surplus 
intact. 

McDougall appeals from that provision of the decree which allowed 
to Bisbee and Metcalf & Walker their claim for professional services 
in the case, fixed at $3,000, and their expenses in rendering such serv- 
ices, amounting to f 131.70. The allowance of this claim is resisted 
on two grounds: First, because, as is urged, the lien of the solicitors 
had not become fixed on the 6th day of January, when the sale to 
McDougall took place; and, second, because they have denied and 
resisted the demand of the true owner of the claim. In respect to 
the first ground, it appears that the solicitors above named filed the 
original bill in behalf of the boiler company. When Griffin, the 
assignee, joined, they continued to represent the parties complainant; 
and this was their position in the case at the time of, and subsequent 
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to, the filing of the intervening petition of Linyard. He took no step 
to displace them, but in effect allowed them to continue the prosecu- 
tion of the suit; his intervention being, as already indicated, simply 
to obtain a foothold in the case, and be in position to demand the rec- 
ognition of his rights when the proceeds of the decree should be paid 
in. At the date of the entry of the decree they were still the solicit- 
ors for the complainants. McDougall's purchase was made on the 
6th of January. The opinion of the court, announcing the final de- 
termination of the merits of the case, was handed down on the 17th. 
McDougall filed his application for leave to intervene on the 25th. 
The court denied the application for the time being, and on the 31st 
of the same month entered the final decree, in accordance with its 
opinion filed on the 17th, in favor of the original parties complainant, 
and against the railroad company. McDougall was thereupon al- 
lowed to intervene. Whether the court was influenced in some 
measure in delaying the allowance of McDougalFs intervention by the 
purpose to preserve the lien of the solicitors upon the fund, does not 
appear. But, if it was, we think it was not improper. These solicit- 
ors had carried on the contest from the beginning, and had brought 
it to an altogether successful result. The professional labor in the 
case was substantially ended, and the fruits of their service were al- 
ready in sight The litigation was ended, and nothing remained but 
the formal entry of the conclusion already declared by the court. If 
there were anything in the circumstance that the decree had not been 
entered when McDougall presented his supplemental bill, and applied 
for leave to intervene in the suit, even if the court had then allowed it 
to be done, — a point we do not decide, — it was a bare technicality; 
and McDougall has no equity to complain that the court did not allow 
him at the nick of time to stand in and prevent the formal act which 
would fix the lien: By the law of Tennessee, attorneys and solicit- 
ors have a lien upon the recovery, whether by judgment or decree, 
for their services in the <&se. Hunt v. McClanahan, 1 Heisk. 503 ; 
Perkins v. Perkins, 9 Heisk. 95; Damron v. Robertson, 12 Lea, 372; 
Roberts v. Mitchell, 94 Tenn. 277, 29 S. W. 5; Brown v. Bigley, 3 Tenn. 
Ch. 618. The assignee of a judgment takes it subject to the lien. 
Cunningham v. McGrady, 2 Baxt. 141. And although it does not ap- 
pear that the question has ever been considered by the supreme court 
of that state whether the same rule would apply to the expenses in- 
curred in rendering such services, we can see no reason for a distinc- 
tion. The labor and the money expended are equally the property of 
the lawyer, and alike necessary to the prosecution of the suit. In 
substance, they are intrinsically connected, — the service, and the ex- 
penses incurred in rendering it The other reason assigned for the 
rejection of this claim is that the solicitors have denied, and continue 
to deny, the right of the true owner of the decree. The basis of this 
allegation consists in the fact that as solicitors for the complainants 
they have adhered to their clients, and have presented and urged the 
claims of those clients to the decree, or some part of it There was 
no departure from duty in this. It was hardly to be expected that 
upon such an issue they would go over to the opposite party. The 
88 F.— 15 
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rule relied upon, that the lien is lost by hostile action towards the 
owner, rests upon the assumption of a repudiation of his duty by the 
attorney, and has no application to the present case. The solicitors 
did not have their lien by virtue of any relation to Linyard or Mc- 
Dougall, but upon the ground that they had prosecuted the suit for 
the recovery of this fund to a final decree for parties entitled to main- 
tain it There was no error in sustaining this claim. 

None of the assignments of error being sustained, the decree ap- 
pealed from is affirmed. McDougall will recover his costs on this 
appeal and in the court below against the boiler company and Griffin, 
as between those parties, and Bisbee and Metcalf & Walker will re- 
cover their costs against McDougall in this court and in the court be- 
low. 



CITY OP DENVER et al. v. SHERBET. 

(Circuit Court of Appeals, Eighth Circuit June 27, 1898.) 

No. 1,061. 

I. Citizenship— Change op Domicile. 

Plaintiff, who had always resided In Kansas, as a member of her father's 
family, went to Denver, Colo., where she took an examination for the po- 
sition of teacher In the schools, Intending, if successful, to remain there, 
but, If not, to return to Kansas. Before the result of her examination was 
known, she was seriously injured, and, when sufficiently recovered, re- 
turned to her father's home, In Kansas, where she remained. Held* that 
she did not cease to be a citizen of Kansas. 

ft. Municipal Corporations— Elbcthic Light Poles in Stbeets— Liability 
fob Defects. • 

A city, by authorizing the erection by an electric light company of poles 
and wires in the streets, does not become chargeable with the duty of In- 
specting such structures, and maintaining them In a safe condition for 
the protection of persons using the streets for travel, to the same extent 
as though It had itself erected them; but its duty extends only to a general 
supervision over the light company, and it is liable for Injuries caused by 
defects only when It has been negligent, after actual or constructive notice 
of such defects. Thayer, Circuit Judge, dissenting. 

ft. Parties— Joinder of Defendants— Motion to Require Election. 

Where an action was brought against a city and an electric light company 
as jointly liable for an injury to plaintiff, and no objection to the joinder 
was taken by motion or demurrer, but defendants both answered, a motion 
made when the cause came on for trial to require plaintiff to elect which de- 
fendant she would proceed against was, in effect, a motion for separate 
trials; and, being addressed to the discretion of the court, its ruling there* 
on is not reviewable. 

4 Electric Light Company— Liability for Defective Pole— Instructions. 
An instruction that it is the duty of an electric light company having 
poles In the streets to make such inspection of them, "from time to time, 
as will determine and ascertain whether decay has taken place to such an 
extent as to render the timber unfit for use," is misleading, where the de- 
fect shown by the evidence was not visible from the outside, as apparently 
requiring that the inspection must be effectual and going beyond the ordi- 
nary requirement of reasonable and ordinary care. 

6. Same— Notice of Defect— Knowledge of Employe. 

The discovery of a defect in an electric light pole by an employft of the 
company whUe In the line of his employment, and whose duty It Is to re- 
port it to his superiors, is notice of such defect to the company. 
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1 Same— Personal Injury— Contributory Negligence. 

The fact that plaintiff was walking diagonally across the street when 
struck by a falling electric light pole and wires does not tend to establish 
contributory negligence, in the absence of any facts which would charge 
her with notice that there was greater danger in so crossing. 

7. Damages for Personal Injuries— Future Earnings. 

An instruction that, if the jury found that plaintiff's injuries would Im- 
pair her ability to carry on her occupation as school teacher in the future, 
she was entitled to recover as damages therefor the amount of salary she 
would have earned during the time she would be so disabled from pur- 
suing her occupation, is erroneous; the true rule being that, upon all the 
evidence, the jury should award such fair sum as would, in their judg- 
ment, compensate for the lessened or destroyed ability to earn money, 
making due allowance for the contingencies and uncertainties that inhere 
in such matters. Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

T. J. O'Donnell (Milton Smith, on brief), for plaintiffs in error. 
D. V. Burns, for defendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge. This action was brought in the circuit 
court for the district of Colorado by the defendant in error against 
the city of Denver and the Denver Consolidated Electric Company 
to recover damages for personal injuries caused her by the falling of 
an electric light pole to which were attached the wires which sup- 
ported the lamp used in lighting the city streets. In her petition, 
the plaintiff, as ground of jurisdiction, averred that she was a citizen 
of the state of Kansas, and that the defendants tvere corporations 
created under the laws of the state of Colorado. In the answers 
filed, the defendants took issue on the averment of the citizenship of 
the plaintiff, claiming that she had become a* citizen of the state of 
Colorado. The issue thus made was heard and determined before 
entering upon the merits of the case, and, upon the conclusion of the 
evidence adduced on that issue, the court instructed the jury to find 
thereon in favor of the plaintiff, and this ruling is now assigned as 
error. The point at issue was: Of what state was the plaintiff a 
citizen when this action was brought, on the 29th day of October, 
1897? The evidence showed without dispute that the plaintiff had 
been born in Hiawatha, Kan., and had lived there all her life, as a 
member of her father's family, being engaged as a teacher in the pub- 
lic schools of that place, until, in May, 1897, she went to the city of 
Denver, for the purpose of endeavoring to secure a position in the 
schools of that city; and she and her father both testified that, if she 
failed in securing such position, it was her intent to return to Kansas, 
and continue her occupation as a teacher in Hiawatha. On the 21st 
and 22d days of June, she underwent the requisite examination be- 
fore the school board of Denver; but, before the result was known, 
she was injured as stated, and, when sufficiently recovered, she re- 
turned to her father's house, in Hiawatha; and since that time she 
had continued to live at Hiawatha as an inmate of his family. The 
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utmost that could be fairly claimed under the evidence in this case 
is that it was the purpose of plaintiff to change her place of resi- 
dence from Hiawatha to Denver in case she was Successful in ob- 
taining a position as teacher in the schools of the latter city; but 
this position was not obtained, and the plaintiff still continues to be 
a member of her father's family, at Hiawatha. Clearly, therefore, 
there was not any evidence in the case which would have sustained a 
finding that on the 29th day of October, 1897, the plaintiff was a citi- 
zen of the state of Colorado, and had ceased to be a citizen of Kansas; 
and, this being true, the court did not err in directing a verdict on this 
issue in favor of plaintiff, thus sustaining the jurisdiction of the 
court. 

Upon the merits of the case, it appeared from the evidence that the 
Denver Consolidated Electric Company, under an ordinance of the 
city of Denver, had obtained the authority to place in the city streets 
the poles and wires necessary to enable it to furnish electricity for 
lighting purposes; that, in pursuance of this authority, it had main- 
tained at the intersection of Seventeenth and Stout streets a pole 
and wires, and also a lamp attached to wires, for the purpose of 
lighting the street; that on the 22d day of June, 1897, this pole fell 
down, carrying with it the wires attached thereto, which struck the 
plaintiff, who was then crossing the street, and severely injured her. 
The plaintiff further introduced evidence tending to show that 
the pole had been erected for a number of years; that it had become 
rotten in the part subjected to the dampness of the earth, which con- 
dition could have been readily discovered by proper examination of 
the pole; and it was claimed on behalf of plaintiff that both defend- 
ants had been guilty of negligence in thus allowing the pole to remain 
in the street afrtr it had become rotten. Both the city and the 
electric company are joined as defendants to the action, but it will 
probably aid in a clear understanding of the questions involved if 
the case is viewed — First, as an action against the city alone, and, 
second, as one against the electric company. 

In defining the legal duty imposed upon the city, the court charged 
the jury that: 

"The city of Denver, as a municipal corporation, is charged with the duty 
of keeping the streets in a safe condition. If It does anything directly to 
render them unsafe, it Is liable in damages for the act. If it permits another 
to do anything which renders the streets unsafe, it is liable, and the person 
doing it will be liable In the same degree. If the city had erected this pole 
which fell, and the falling of which, it is alleged, caused the Injury, and had 
allowed It to get into a condition which caused it to fall, It would be liable for 
any injury resulting from such fall; and permitting another, the Consolidated 
Electric Company, to maintain the pole. In no manner changes the position 
of the city In the matter." 

Exceptions were duly taken to the cited portions of the charge of 
the court, and we have thus presented the question whether the 
charge correctly states the duty imposed by the law upon the city 
with respect to the poles placed in the streets of the city by the elec- 
tric company. The court instructed the jury that, as the city was 
charged with the duty of keeping the streets in a safe condition, it 
was charged with the duty of inspecting the poles from time to time, 
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In order to ascertain their condition; and, in effect, the court laid 
down the rule that the city was bound to do all that would have 
been required of it had the city itself been the owner of the electric 
plant, including the poles used in connection therewith. If this lia- 
bility exists with respect to the poles erected in the streets, it must 
also exist with respect to the wires and lamps attached thereto, for 
it will be remembered that it is not claimed that the mere erection of 
the pole which fell created an unlawful obstruction of the streets; 
but the theory of the trial court was that, as the city permitted the 
electric company to erect the pole as part of its lighting system, the 
city was charged with the duty of inspection, by reason of the duty 
of the city to keep the streets in a safe condition, and therefore, as the 
city permitted the electric company to string its wires along the 
streets, and hang its lamps over the same, the same duty of inspection 
must exist with respect to the wires and lamps as exists with respect 
to the poles. It is well known that, in the development of urban life, 
city streets are now used, under legislative sanction, for many pur- 
poses other than for the passage of persons, animals, and vehicles 
along the same. Underneath the streets may be placed conduits for 
the conveyance of water and gas, while above ground are found tele- 
graph and telephone wires, electric light and power wires, and electric 
street-car wires, all suspended along and over the streets, and ex- 
perience has demonstrated that the presence of these wires creates 
a new danger in the use of the public highways. If what is called 
"a live wire" becomes broken and falls into the street, it may cause 
the death of all persons or animals coming into contact therewith. 
So, also, it has been demonstrated that, in the running of cable cars 
through the streets of a city, a danger is created to the public, in that 
occasionally the machinery forming the grip does not properly act, 
and the car cannot be stopped, but may be dashed into other vehicles, 
causing injury to persons and property, or the cable itself may be- 
come defective, and thus cause an obstruction to the free use of the 
street If the ruling of the trial court in this case is sustained, to 
the effect that, because the city permitted the electric company to 
erect the pole in the street as part of its electric system, the city 
became charged with the duty of inspecting the pole, the same as 
though it was owned and operated by the city, then it must follow 
that, because a city permits the use of its streets for telegraph, tele- 
phone, electric light, and power systems, as well as for the use of 
cable and electric street-car systems, the city is charged with the duty 
of inspecting all the poles, wires, lamps, cables, and cars used in con- 
nection with these systems in the public streets, in order to prevent 
obstructions being caused to the safe use of the street, through de- 
fects in the appliances used for these several purposes. 

The trial court charged the jury that, if the city was liable in this 
case, it was by reason of its omission in the matter of inspection. 
But it is apparent that inspection is merely a means to an end, and, if 
the city was under obligation to inspect, it is because the city was un- 
der obligation to maintain the pole in a safe condition; and that this 
was the meaning of the court in its charge is clear from the statement 
that: 
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"If the city had erected this pole which fell, and the falling of which, It Is 
alleged, caused the Injury, and had allowed It to get Into a condition which 
caused It to fall, It would be liable for any Injury resulting from such fall; 
and permitting another, the Consolidated Electric Company, to maintain the 
pole, in no manner changes the position of the city In the matter." 

Thus, the jury were instructed that they must view the case just 
as they would be required to do if it appeared that the city had 
itself erected the pole as part of a lighting system erected, owned, 
and operated by the city. Any corporation, municipal or otherwise, 
or any person that may be the owner of an electric light and power 
plant, is under obligation to use ordinary care in the maintenance 
and operation thereof, in order to prevent injury to third parties; 
but it cannot be true that, simply because a municipal corporation 
permits another to erect and operate such a plant in the city streets, 
it becomes charged with the duty of maintaining the poles, wires, 
and lamps connected therewith in a safe condition. The charge 
given to the jury was to the effect that the obligation resting upon 
the city was just the same as though the city had erected and owned 
the pole; that, therefore, it was under obligation to inspect the pole 
from time to time, to the end that it should be kept in a safe con- 
dition; and that if, through the failure to properly inspect the same, 
it was allowed to become rotten and fall, the city would be liable for 
the results thereof. If this is a correct statement of the law, it 
follows that with respect to all the appliances in the shape of poles, 
wires, lamps, cables, and the like placed in the city streets, by tele- 
graph, telephone, electric light, electric power, electric and cable 
street-car companies, there rests a primary duty and obligation upon 
the city to keep them in safe condition, and to make the inspections 
necessary to detect defects in order that the same may be promptly 
repaired. If this duty rests upon the city, then it will be compelled 
to keep in its employ men who possess the knowledge and skill need- 
ed to detect defects, and, when detected, to repair and keep in proper 
condition the electric wires and the cables and other appliances used 
In the streets; and it is apparent that this would, of necessity, lead 
to a conflict, in many instances, between the city and the companies 
owning and operating the electric and cable plants. In support of 
the charge of the court upon this point, counsel for the defendants 
in error cite a number of cases decided by the supreme court of the 
United States and the supreme court of Colorado, in which the duty 
of inspecting the streets is recognized; but they are all cases based 
upon defects in bridges, sidewalks, or carriageways, wherein the 
primary duty of erecting and maintaining the same, as part of the 
highway, was upon the city, and wherein the duty of inspection ex- 
ists, because the duty of keeping in repair rests primarily upon the 
city; but none of these cases involved the point now under consid- 
eration. In this case, the trial court held, and the contrary is not 
contended for by counsel for defendant in error, that the original 
erection of the pole was lawful, and did not constitute an obstruc- 
tion in the street; and therefore the question is narrowed down to 
the point whether the city is bound to inspect from time to time 
«11 poles, wires, lamps, and cables that may be lawfully placed in 
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the streets, for defects therein, and to repair snch defects in order 
to prevent them becoming an obstruction to the safe use of the 
streets, or whether the rights of the public are not sufficiently pro- 
tected by imposing the d\ity of keeping watch over these appliances 
upon the corporation or person owning and operating the same, and 
holding the city liable only in cases wherein, after actual or con- 
structive notice of the existence of danger to the public in the use 
of the street, growing out of or caused by some defect in the poles, 
wires, or other appliances, the city does not use diligence in ob- 
viating the danger thus created. Believing this to be the extent of 
liability incurred by the city under such circumstances, it follows 
that the trial court erred in holding that the same rule must obtain 
as would be applicable if the city had itself erected the pole for its 
own purposes. 

Coming now to a consideration of the errors relied on as grounds 
for reversing the judgment against the electric company, the first 
one presented is that the trial court erred in overruling the motion 
made by the defendants when the case was called for trial, that the 
plaintiff be required to elect whether she would proceed against the 
city of Denver alone, or against the electric company alone, on the 
ground that the defendants were not joint tort feasors, and were not 
jointly liable to plaintiff. In form, the complaint charges the de- 
fendants with a joint liability. The defendants did not, by motion 
or demurrer, present the question whether they were properly joined 
in the action, and in the answers filed no issue or question of this 
nature was presented. The case coming on for trial, the defendants 
then moved that plaintiff be required to elect whether she would 
proceed against the city or the electric company, which was, in ef- 
fect, asking the court to order separate trials. As the record then 
was, this was but an appeal to the court to exercise its discretion in 
determining whether there should be separate trials of the issues pre- 
sented by the answers. If the motion had been granted, and plain- 
tiff had elected to proceed against the city, the case would still be 
left pending against the electric company, as the motion did not ask 
a dismissal of the case as against either defendant. Motions of this 
character, being but appeals to the discretion of the trial court in 
regulating the order of trial, do not usually present questions upon 
which an appeal lies, and this case is not an exception to the gen- 
eral rule. 

The principal grounds relied on for a reversal of the judgment 
against the electric company are found in the charge of the court, 
touching the duty of the company with respect to the pole erected 
by it, it being claimed on behalf of plaintiff in error that the court, 
in effect, made it the duty of the company to exercise such a super- 
vision of the poles forming part of its system that it would certainly 
detect defects therein rendering the poles unsafe. It will be remem- 
bered that negligence against the company was charged in two par- 
ticulars: First, that the company failed to properly inspect the pole 
from time to time, and thus it was allowed to become rotten and 
unsafe; and, second, that, some days before the pole fell, actual no- 
tice of the unsafe condition of the pole was brought home to the 
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company, and, with this notice, the company neglected to make it 
safe. The portions of the charge to which exceptions were taken 
are as follows: 

"The pole in question was unquestionably a good one when It was erected. It 
was large enough, and apparently strong enough. If it had broken down imme- 
diately, no negligence could be Imputed either to the city or to the company on 
account of the fact. If it had been overthrown by a great storm, as sometimes 
nappens, immediately after its erection, there would be no act of negligence Im- 
putable either to the city or the electric light company in respect to it But 
it was charged and alleged in the complaint that it was allowed to stand for 
such time that it became decayed and weak, and that it fell in consequence 
of such weakness. If this is a fact, and no measures were taken either by the 
city or the electric light company, to ascertain its condition, or if the measures 
were not effectual, if they were not such as should have been taken to ascer- 
tain the condition of the pole, then the liability exists in the same manner. 
• * • The defect which existed in it, if there was such defect, being rotten 
at the surface of the ground or below the ground, was one which was not open 
to ordinary observation. If there was a shell which was not decayed, it 
would be necessary to penetrate the shell in order to ascertain the condition 
of the heart of the pole. Whether any one on behalf of the city or on behalf 
of the company made any such examination, within a reasonable time, as 
was needful to ascertain Its condition, is a question for your, consideration. 
In putting up the poles in the street, it was undoubtedly a duty resting upon 
the city, and upon the company which erected them, to examine them from 
time to time, as often as may be necessary, to ascertain their condition. 
Decay in timber is natural. We all know what it is. We know it from the 
ordinary experience of our lives, and it is a circumstance of which all parties 
concerned in these matters are bound to take notice. They are required to 
know that timber will decay, and are required to make such examination 
and inspection from time to time as will determine and ascertain whether de- 
cay has taken place to such an extent as to render the timber unfit for use. 
If you are of opinion that the examinations, either of the electric company 
or by the city, were of a kind and character such as ought to have been made 
to ascertain the condition of the pole, and were, in fact, made by them, 
and that the defect in the pole, If any there was, was not discovered by such 
examination, then the city cannot be liable in this action. The only liability 
of the city with respect to the poles erected In this manner, when it was ap- 
parently safe on the outside when It was first put up, was to inspect from 
time to time to ascertain whether it had fallen into a condition which rendered 
it unsafe." 

In the latter part of the charge the jury was instructed that, unless 
there was negligence on part of the company, it would not be liable; 
that negligence would consist in a failure to inspect and examine the 
pole with sufficient care and diligence. And in the first part of the 
charge it was declared fo be the duty of the company to take effec- 
tual measures to ascertain the condition of the pole; that the com- 
pany was required to know that timber will decay, and was required 
to make such examination and inspection, from time to time; "as 
will determine and ascertain whether decay has taken place to such 
an extent as to render the timber unfit for use." It may be true, as 
is claimed on behalf of the defendant in error, that the court did 
not intend to impose upon the company a duty beyond that of exer- 
cising ordinary care in the maintenance of the poles forming part 
of its electric light plant; but the question is whether the jury would 
not naturally construe these instructions to mean that the company 
was bound to make such an examination and inspection from time to 
time as would determine and ascertain whether decay had in fact 
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taken place. Giving the language used its natural import, it cer- 
tainly does impose upon the company the duty of making such ex* 
animation, from time to time, as will ascertain and determine wheth- 
er the poles have become decayed; and it is then declared that a 
failure to make such an examination constitutes negligence on part 
of the company. The evidence in this case showed that the decay 
which affected the strength of the pole was not upon the surface, 
and therefore was not open to ordinary observation, and, applying 
the instructions given to the facts proven, the jury could only under- 
stand from the instructions given that the company was bound to 
make such an examination of the poles as would be effectual to dis- 
cover decay existing underneath the surface. 

In defining the liability of the city, the court charged the jury that 
if "the examination, either of the electric company or by the city, 
were of a kind and character such as ought to have been made to 
ascertain the condition of the pole, and were in fact made hy them, 
and that the defect in the pole, if any there was, was not discovered 
by such examination, then the city cannot be liable in this action." 
No such instruction was given with reference to the electric com- 
pany, and there seems no escape from the conclusion that the charge 
was faulty and misleading, in that it failed to properly define the 
duty resting upon the company with respect to the maintenance 
of the poles by it lawfully placed in the city streets, in that 
it was so phrased that the jury must have understood that the com- 
pany was bound to make such an examination that all defects would 
certainly be discovered, instead of being bound to use reasonable 
and ordinary care in the supervision and inspection of the poles 
placed in the street. By this ruling it is not meant to relieve the 
company from a faithful performance of its obligations to the pub- 
lic. In all cases wherein telegraph, telephone, electric light and 
power and electric car companies obtain and exercise the privilege 
of erecting and maintaining poles, wires, lamps, and other appli- 
ances in the public streets, they are bound to know that the main- 
tenance of such appliances in and about the highway may create 
dangers to persons exercising the primary and paramount right of 
passage along or across the same. The companies are not insurers 
of the safety of the public against all dangers arising from the law- 
ful placing in the street of the appliances pertaining to the business 
carried on by the companies; but they are bound to know the dan- 
gers which may naturally be caused by such use of the streets, and 
to guard against the same by the exercise of all the foresight and 
caution which can be reasonably expected of prudent men under 
such circumstances. If the court, in its instructions, had not over- 
stepped this line in defining the obligation resting upon the electric 
company, we would not feel compelled to hold that error had been 
committed; but, as we view it, the court used language which the 
jury might well construe to mean that practically the company was 
bound to make such an examination of its appliances as would cer- 
tainly secure a discovery of all hidden defects therein, which ex- 
tends the duty resting upon the company beyond the limit which the 
law imposes upon the company. 



Digitized by 



Google 



234 88 FEDERAL REPORTER. 

It is also assigned as error that the court charged the jury that 
if Blake, who was an employ^ of the company, made an examination 
of the pole, and discovered its rotten and unsafe condition, this would 
be notice to the company, whether he communicated this knowledge 
to any officer of the company or not. Blake was called as a witness 
for the defendant in error, and he testified that he was in the em- 
ploy of the electric company as a lamp trimmer, it being his duty to 
trim the lamps, report the "outs," put in carbons, and to report any- 
thing that looked bad, — to report any trouble. He further testified 
that, some 10 or 15 days before the pole fell which injured Miss 
Sherret, he examined the pole with a screwdriver, and found "that 
the screwdriver went in pretty easy, and showed that it [the pole] 
was pretty rotten," and that he was led to make this examination 
from seeing the pole "wriggling." He further testified that he no- 
tified Mr. Sheridan, a storekeeper of the company, of the fact he 
had discovered. Mr. Sheridan, being called as a witness, denied re- 
ceiving such report or notice from Blake. Mr. McSparrin, the line 
foreman of the electric company, and Mr. Barker, the superintendent, 
both testified that it was Blake's duty to report any defects he dis- 
covered either to the foreman or the superintendent, and both wit- 
nesses denied receiving any report of the defect in the pole from 
him. The court instructed the jury that, if they found from the evi- 
dence that Blake did in fact examine the pole and discover the un- 
safe condition thereof at the time he stated in his testimony, this 
would be notice to the company, regardless of the question whether 
he made a report thereof to any other employ^ or officer of the com- 
pany, and this ruling is assigned as error. 

In Thompson on the Law of Corporations (volume 4, § 5195) the rule 
is stated to be to the effect that, in order to bind the principal, the no- 
tice must be communicated to one whose duty it is "to act for the prin- 
cipal upon the subject of the notice, or whose duty it is to communicate 
the information either to the principal or to the agent whose duty it 
was to act for him with regard to it." Counsel for the electric com- 
pany, in the brief submitted, state their view of the rule in the 
following terms: "The general rule with reference to the question 
of notice is that notice to the agent is notice to the principal, if 
the agent comes to a knowledge of the facts while he is acting for 
the principal; but this rule is limited by the further rules that 
notice to the agent, to bind the principal, must be within the scope 
of the employment," — and cite in support thereof the cases of The 
Distilled Spirits, 11 Wall. 356, and Rogers v. Palmer, 102 U. S. 263. 
In the former case it was said that "the general rule that a prin- 
cipal is bound by the knowledge of his agent is based on the prin- 
ciple of law that it is the agent's duty to communicate the knowl- 
edge which he has respecting the subject-matter of negotiation, and 
the presumption that he will perform that duty"; and in the latter 
case it was held that knowledge obtained by an attorney when con- 
ducting a case for a client was imputable to the latter. 

As already stated, Blake testified that it was his duty to report 
anything wrong or any trouble he discovered about the poles or 
wires of the company; and none of the witnesses for the electrio 
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company deny this fact, but, on the contrary, McSparrin and Barker, 
the line foreman and superintendent, both testify that it was Blake's 
duty to report to them any defects he might discover; and thus it 
was made plain that it was Blake's duty to take notice of defects in 
the plant coming under his observation, and to report the same 
when discovered: and therefore, within the doctrine of the author- 
ities cited, the court was justified in instructing the jury Jthat knowl- 
edge acquired by Blake of the defective condition of the pole, when 
he was going his rounds as an employ^ of the company, would be 
imputable to the company, because it was proven beyond dispute that 
it was his duty to take notice of defects, and, noticing them, to make 
report thereof. 

A number of errors are assigned upon the action of the court in 
permitting testimony to be given with respect to the mental and 
physical condition of the defendant in error prior to the accident, 
and her condition after the injury; but we find no error therein, and 
it is not necessary to discuss them at length. 

Exception is also taken to the ruling of the court upon the defense 
interposed of contributory negligence, which was to the effect that 
there was no evidence sustaining the defense. The charge of neg- 
ligence on part of defendant in error was based upon the fact that, 
when she attempted to cross the street at the time of the accident, 
she did so diagonally, thus leaving the crossing usually followed by 
pedestrians; it being claimed that, had she been upon the crossing 
proper, she would not have been struck by the falling pole and wires. 
To maintain the defense of contributory negligence under these cir- 
cumstances, it would be necessary to hold that the defendant in er- 
ror had no legal right to cross the street diagonally, and that she 
was a trespasser in thus going upon it In support of this conten- 
tion, counsel for plaintiff in error cite a number of cases wherein 
it was held that it was a question for the jury to determine whether 
the party injured was negligent in the use made of the street or high- 
way; but these are cases wherein the charge of negligence against 
the defendant corporation was a failure to keep the sidewalk in prop- 
er condition, in that some defect existed in the pathway itself, but 
it appeared that the usually traveled part of the street was in proper 
condition, and the injury had been occasioned by the traveler go- 
ing outside of this part of the street. In this class of cases there is 
usually a choice given to the traveler to use the usually traveled and 
safe part of the highway, or to go upon the part which may be less 
safe; and then it is for the jury to say whether it was negligence 
to use the latter. In this case, as the trial court stated to the jury, 
when defendant in error started to cross the street, there was noth- 
ing in the surroundings which would charge her with notice that she 
incurred greater danger in crossing diagonally, and therefore there 
was nothing on which to base the charge of contributory negligence 
other than the fact that she crossed diagonally; and certainly this 
would not sustain the charge of contributory negligence, unless it 
be true that pedestrians have no right to cross a public street ex- 
cept at right angles and at places ordinarily used as a crossing. 
The use of the public streets between crossings is not limited solely to 
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animals and vehicles, bat may be used by footmen, due caution being 
exercised. Elliott, Roads & & 622; Moebus v. Herrmann, 108 N. 
Y. 349, 15 N, E. 415. 

The only other error assigned which needs consideration is based 
upon that part of the charge upon the rule of damages which was 
given in the following words: 

"If she is under further disability, If these Injuries are permanent in their 
character, so that she will pot be able hereafter to resume her occupation, or, 
resuming it, cannot perform the service as efficiently as before, she is entitled 
to compensation In the degree in which she loses the power to earn money. 
So that, if you think that her powers are permanently Impaired, that she wiU 
not hereafter be able to carry on her occupation as a school teacher, for the 
length of time for which she Is withdrawn from her occupation she is entitled 
to such money as she could earn during that time, whether it be one year 
or more." , 

In effect, the jury were instructed that defendant in error was en 
titled to compensation for the past loss of time, resulting from the 
injury, — that is, to the compensation she would have earned as a 
school. teacher; and, further, that, if the jury found that the injuries 
received would impair her ability to carry on her occupation as a 
school teacher in the future, she would be entitled to the salary she 
would have earned for the year or years she was disabled from pur- 
suing her occupation. In cases wherein the evidence shows that the 
injury received will affect the ability of the party in the future to 
earn money, compensation must be made therefor; but the rule is 
not that the jury must determine the number of years that the dis- 
ability will continue to exist, and then multiply this number by the 
yearly compensation the party has earned in the past. Damages for 
future losses in cases of this kind are not susceptible of computation 
by a strictly mathematical calculation. Evidence may be given of 
the age of the party injured, the probable duration of life, the effect 
the injury has had upon the ability of the person to earn money, of 
the probability that the injurious effect on the ability to earn money 
will continue in the future, either during life or for a lesser pe- 
riod, and of the business or occupation in which the person was en- 
gaged, and the compensation, whether by wages, fees, by a fixed 
salary or profits that resulted therefrom; and, from the facts thus 
proven in evidence, it is for the jury to award such fair sum as will, 
in their judgment, compensate the party for the decreased or de- 
stroyed ability to earn money in the future, due allowance being 
made for the contingencies and uncertainties that inhere in such 
matters. Railroad Co. v. Putnam, 118 U. S. 545, 7 Sup. Ct 1; Rail- 
way Co. v. Needham, 10 U. S. App. 339, 351, 3 C. C. A. 129, 148, and 
52 Fed. 371, 378. We are of the opinion that the charge of the court 
on this subject is open to the criticism that the jury would naturally 
infer therefrom that they must compensate the defendant in error for 
this future loss by allowing her the yearly compensation she had 
earned as a teacher for the length of time they deemed the disability 
would continue, thus assuming that, if this accident had not hap- 
pened, the defendant in error would certainly have continued to 
teach at that rate of salary for her lifetime, or for the length 
of time the jury determined the injury would continue to affect her 
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ability to earn money; and, as already said, this is not a correct 
statement of th« rule to be observed by the jury in estimating dam- 
ages of this nature. 

For these reasons, the judgments rendered must be reversed, and 
the case be remanded for a new trial as to both the city of Denver 
and the electric company. 

THAYER, Circuit Judge (dissenting). I am not able to concur in 
all the propositions considered and decided in the foregoing opinion. 
If a city authorizes a telegraph, telephone, or electric light company 
to erect a tall wooden pole, burdened with wires, on one of its pub- 
lic thoroughfares, it is affected with knowledge, from the very na- 
ture of the structure, that, in course of time, it will decay, and be- 
come dangerous to those who have occasion to use its streets. I 
am of opinion, therefore, that a municipality which authorizes such 
poles to be erected on its streets is under an obligation to the pub- 
lic to see that they are examined in a proper manner and at reason- 
able intervals, either by its own agents or by the persons or corpo- 
rations whom it has authorized to erect them, and that the duty of 
inspection does not rest exclusively upon the latter, as the opinion 
of the majority seems to hold. Moreover, I do not understand that 
the charge of the trial judge, when considered altogether, imposed 
upon the electric light company the duty of exercising more than 
ordinary care in the matter of inspecting its poles. From the fact 
that the jury were instructed very pointedly that there could be no 
recovery against either of the defendants unless negligence on their 
part was proven, it is apparent, I think, that the trial judge did not 
entertain the view, or intend to convey the idea to the jury that the 
electric light company was bound at all hazards to see that its poles 
were in a safe condition. Considered as an entirety, the charge on 
this branch of the case meant, I think, that the electric light com- 
pany was required to adopt a proper method of examining its poles, 
— one which would be liable to develop any interior rottenness, — 
and to examine them at reasonable intervals. This direction, in my 
judgment, was substantially correct 
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(Circuit Court of Appeals, Eighth Circuit June 20, 1808.) 

No. 1,084. 

Pbihcipal akd Surety— Official Bonds— Negligence of Obligee, 

Neither the negligence nor failure of an obligee In an official bond, In 
the discharge of some duty to a third party, nor his negligence or laches 
In enforcing a compliance with its condition, will release the sureties. 
Nothing less than the breach of a covenant which the obligee has made, 
or connivance at the principal's breach of the bond, or knowledge of such 
breach, and a continuance of his employment without communicating 
the fact to his sureties, or such a willful shutting of the eyes to the evi- 
dences of the breach as warrants the Inference of connivance, wiU have 
that effect 
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& Same. 

Mere neglect of an internal revenue collector to comply with the lawg 
and regulations requiring him to frequently examine and verify the ac- 
counts of his deputy, and see that he faithfully discharges his duty, will 
not release the sureties on the deputy's official bond from liability for 
defalcations, which a strict performance of these duties might hare pre- 
vented. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

This was an action at law by Ambrose W. Lyman against P. L. 
Williams, George Cullins, and Sidney W. Darke, as sureties on the 
official bond of Richard H. Cabell, as a deputy internal revenue col- 
lector. There was a verdict for plaintiff in the court below, and 
judgment was entered thereon, to review which the defendants sued 
out this writ of error. 

E. B. Critchlow and George Sutherland, for plaintiffs in error. 
Franklin S. Eichards, for defendant in error. 

Before SANBORN and THAYER* Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. This case presents but a single ques- 
tion, and it is this: Is negligence or laches by an obligee in the dis- 
charge of his duties to a third person, or in the enforcement of his 
claims against the principal in a bond, a release of the obligation of 
the sureties thereon? This question arises in this way: On Janu- 
ary 24, 1894, Ambrose W. Lyman, the defendant in error, was the 
United States internal revenue collector for the district of Montana. 
He appointed one Richard H. Cabell one of his deputies, and on that 
day Cabell as principal, and the plaintiffs in error as sureties, exe- 
cuted a bond to the defendant in error conditioned for the faithful 
discharge of his duties by Cabell. Between the date of that bond 
and February 23, 1897, Cabell misappropriated moneys of the United 
States which came into his hands as deputy collector to the amount 
of about $8,000. Lyman, the obligee in the bond, brought this action 
to recover Ids loss on account of this defalcation. The plaintiffs in 
error answered, and the case was tried by a jury, which returned a 
verdict in favor of the defendant in error. 

The only error of which complaint is made is that the court below 
struck out the sixth paragraph of the answer, with leave to the plain- 
tiffs in error to amend it by adding allegations of fraud and conniv- 
ance. This paragraph pleaded two defenses. The first was that, 
under the laws of the United States and the rules made by the secre- 
tary of the treasury and the commissioner of internal revenue there- 
under, it was the duty of the defendant in error to frequently and 
personally examine and verify the accounts of Cabell, to diligently 
and carefully supervise his discharge of the duties of his office, and 
to see that he faithfully performed them; that the defendant in error 
entirely neglected to do these things; and that the misappropriation 
and defalcation of Cabell would not have occurred if Lyman had faith- 
fully and diligently discharged his duties. The second defense was 
that the defendant in error knew of the misappropriations of Cabell 
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while they were in progress, but failed to notify the sureties thereof, 
and was guilty of neglect so gross and inexcusable that it operated as 
a fraud upon them. The latter defense is not before us for con- 
sideration, because the plaintiffs in error so amended their answer 
after the sixth paragraph was stricken out that they were permitted 
to introduce evidence upon the trial in support of this defense, and 
the court charged the jury that, if the defendant in error had any 
notice or knowledge of the defalcation of Cabell, it was his duty to 
immediately discharge him, or to communicate the fact to his sure- 
ties as soon as he heard it, and that, if he failed to do so, he could not 
recover on the bond, although mere inattention or negligence on his 
part, without knowledge, would not defeat the action. The only 
question, therefore, for our consideration, is whether or not the negli- 
gence of Lyman released the sureties. 

It is earnestly contended that since the laws and regulations under 
which the commissioner and his deputy were acting required the 
former to diligently supervise and inspect the accounts and acts of 
the latter, and since such a supervision and inspection would have 
brought the latter's defalcations to light and might have prevented 
the larger part of them, the sureties on his bond had a right to rely 
upon the faithful discharge of these duties by this collector, and that 
they ought not to be compelled to pay for losses that probably would 
not have been sustained if the obligee in their bond had been diligent 
and faithful. It may be conceded that if this collector, in considera- 
tion of the execution of the bond, had covenanted with these sureties 
that he would diligently supervise and inspect the acts and accounts, 
and compel the faithful discharge of the duties imposed upon his 
deputy, and had then made a breach of his agreement, the sureties 
would have been released from their obligation. This proposition 
rests upon the rule that a breach of a contract by one of the parties 
to it releases the other from further performance. It may be con- 
ceded, also, that sureties for a deputy or a servant are released from 
liability for subsequent delinquencies if the employer connives at his 
defalcations, or if he becomes aware of them, and permits his deputy 
or servant to continue in his employment, without communicating 
his knowledge to the sureties. The reason m that the duty to act in 
good faith towards those in contract relations with them rests upon 
all men, and a concealment of such defalcations, a failure to notify 
the sureties of them as soon as discovered, or to immediately dis- 
charge the defaulter, or a connivance at them, is both a violation of 
that duty and a fraud upon the sureties. Phillips v. Foxall, L. R 
7 Q. B. 666; Burgess v. Eve> L. R, 13 Eq. 450, 458; Gradle v. Hoffman, 
105 111. 147, 155. Perhaps a willful shutting of the eyes to evidences 
of fraud, dishonesty, or embezzlement on the part of the servant — a 
negligence so gross as to warrant the inference of connivance — might 
have the same effect, because such willful ignorance would work a 
like fraud on the sureties. But there must be some violation of a 
covenant with, or some breach of a duty to, the sureties to work a 
release of their obligation. Was there anything of this character in 
the failure of the collector to supervise and inspect the acts and ac- 
counts and to diligently enforce the discharge of the duties of his 
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deputy, as required by the acta of congress and the regulations of the 
treasury department? He made no agreement with these sureties 
that he would comply with these laws and regulations. The laws 
were not enacted nor were the regulations adopted in the interest, or 
for the benefit, of these sureties. The acts of congress were passed, 
and the rules of the treasury department were established, for the 
benefit and protection of the United States, and for their benefit and 
protection alone. The plaintiffs in error cannot, therefore, base any 
cause of action or defense upon these laws and regulations alone, 
because Lyman owed the duty of obedience to them to the United 
States only, and they alone could recover damages for the breach of 
that duty. The failure to discharge a duty to the complaining party, 
and resulting injury to him, are indispensable elements of an action 
or defense on the ground of negligence. Reynolds v. Railway Co., 
32 U. a App. 577, 586, 16 C. O. A. 435, 440, and 69 Fed. 808. 

Lyman, then, owed no duty to the sureties by virtue of the laws 
and regulationa Did the execution of the bond impose any duty 
upon him to comply with these laws and regulations for the benefit 
of the plaintiffs in error? They were in force when the bond was 
executed. They required regular, prompt, and correct accounts and 
vouchers, the careful preservation and prompt payment of the mon- 
eys of the government to the collector, and the faithful discharge of 
all his duties from the deputy, Cabell, as much as they called for 
supervision, inspection, and diligence by the collector, Lyman. If 
■Cabell had complied with the laws and regulations, no negligence of 
Lyman — no failure on his part to discharge his duties— could have 
entailed any loss upon the sureties. When this bond was made, 
these sureties came to Lyman, and said, in effect, "If you will appoint 
Cabell your deputy, we will guaranty that he will comply with the 
laws and regulations which govern that office, and that he will faith- 
fully discharge its duties." Lyman appointed him, and in considera- 
tion of that appointment these sureties gave the guaranty, — they 
executed this bond. Cabell failed to fulfill the guaranty; he broke 
the condition of the bond. The contract which his sureties made 
with the collector was that they would see that his deputy, Cabell, 
faithfully discharged his duties. They failed to do this. Is it any 
defense to an action on this contract that the collector or any other 
party failed to do the very thing which these sureties had agreed to 
do for them? Is it any defense to such an action that the collector 
was negligent in the discharge of a duty which he owed to the gov- 
ernment, and that, if he had faithfully and carefully discharged that 
duty, the failure of these sureties to perform their contract — their 
failure to see that this deputy discharged his duties — would have 
caused them less loss? These questions must be answered in the 
negative. The contract was not that these sureties would guaranty 
the faithful discharge of the duties of this deputy if the collector 
supervised, inspected, and enforced his performance of them, or if he 
faithfully discharged his duties to the government or to any other 
third party. The bond contained no such conditions. Its purpose 
and effect were rather to relieve the collector of care concerning 
Cabell's actions and to cast that burden upon his sureties. The con- 
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tract of suretyship is not that the obligee will see that the principal 
performs its condition, but it is that the surety will see that he per- 
forms it Nelson v. Bank, 32 U. & App. 554, 571, 16 0. 0. A. 425, 
435, and 69 Fed. 798. If the principal fails, and loss ensues, the 
laches or negligence of the obligee constitutes no defense for the 
surety, because by his contract he takes upon himself the primary 
duty of watchfulness and care. If the deputy in this case was late 
in the presentation of his accounts, and lax in the discharge of his 
duties, and if care and diligence would have discovered the begin- 
ning of his misappropriations and would have prevented his subse- 
quent delinquencies, the burden was on those who guarantied his 
acts to exercise that care, to discover those defalcations, and to de- 
mand his removal If they failed to be careful, if they failed to dis- 
cover the misappropriations, and to demand the removal of their 
principal until after loss had resulted from his defalcations, their 
contract was that they would pay that loss. Neither the negligence 
nor failure of an obligee in a bond in the discharge of some duty to 
a third party, nor his negligence or laches in enforcing a compliance 
with its condition, will release the sureties from their obligation. 
Nothing less than the breach of a covenant which the obligee has 
made, or connivance at the principal's breach of the condition of the 
bond, or knowledge of such breach, and a continuance of his employ- 
ment without communicating the fact to his sureties, or such a willful 
shutting of the eyes to the evidences of the breach as warrants the 
inference of connivance, will have that effect. Mactaggart v. Wat- 
son, 3 Clark & P. 533; U. S. v. Kirkpatrick, 9 Wheat 720, 735; Tap- 
ley v. Martin, 116 Mass. 275; Board v. Otis, 62 N. Y. 88, 92; U. S. v. 
Witten, 143 U. a 76, 79, 12 Sup. Ct 372; Water Co. v. Parker (Cal.) 
35 Pac. 1048, 1051; Bostwick v. Van Voorhis, 91 N. Y. 353, 361; 
Pacific Fire Ins. Co. of New York v. Pacific Surety Co. of California 
(Cal.) 28 Pac 842; Bank v. Brownell, 9B.L 168. The judgment 
below is affirmed. 



BBRGBR et aL v. PACIFIC MOT. LIFE INS. CO. OF CALIFORNIA. 

(Circuit Court, W. D. Missouri, W. D. June 13, 1898.) 

Aoctdbbt Ixsubanob— Shooting bt Lmanb Person. 

An exception in an accident policy of "intentional injuries Inflicted by 
the insured or any other person" does not include death from being shot 
by an insane person without capacity to form an Intention to Inflict such 
Injuries, or to understand the nature and quality of his act 

This was an action at law by Emma Berger and others against 
the Pacific Mutual Life Insurance Company of California to recover 
on a policy of accident insurance. 

New ft Palmer and Karnes, Holmes ft Krauthoff, for plaintiffs. 
Trimble ft Braley, for defendant 

PHILIPS, District Judge. The defendant has demurred to the 
petition herein, raising the principal question as to whether or not 
the defendant is liable on the policy of insurance sued upon for the 
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death of Lyman A. Berger, caused by a gun or pistol shot fired by 
one John Schlegel, alleged to have been at the time of firing "a person 
of insane mind, and then and there without sufficient capacity to 
form and have an intention # to inflict such injuries, or to understand 
the nature and quality of his act," by which act a violent and acci- 
dental injury was inflicted upon said Lyman A. Berger, occasioning 
his death. The policy in question is what is known as an "accident 
policy." Among its provisions is the following, in substance: This 
insurance does not cover, and the company will not be liable for, 
injury or death caused by, resulting from, or attributable, partially 
or wholly, to "intentional injuries inflicted by the insured or any 
other person." The federal authorities are quite agreed that if the 
death is caused by the voluntary act of the assured, when his rea- 
soning faculties were so far impaired that he was not able to under- 
stand the moral character, or the general nature, consequences, and 
effect, of the act he was about to commit, such death is not "inten- 
tional," within the meaning of that term as employed in the policy, 
and the insurer is liable. This, for the very obvious reason that the 
term "intentional" implies the exercise of the reasoning faculty, con- 
sciousness, and volition; and, when the injury is thus inflicted by 
such a person, it is accidental, resulting from external, violent cause, 
within the meaning of an accident policy. Insurance Co. v. Terry, 
15 Wall. 591; Insurance Co. v. Rodel, 95 U. S. 232; Insurance Co. v. 
Broughton, 109 U. S. 121, 3 Sup. Ct. 99; Insurance Co. v. Cffindal, 
120 U. S. 527, 7 Sup. Ct. 685. If this be so as to a self-inflicted injury 
by the insured, I am not able to perceive any escape from the proposi- 
tion that the same rule should be applied to the injury inflicted by 
"other person." The word "intentional" qualifies as much the act 
of the other person as it does the injury inflicted by the insured; 
and on the rule of construction, a sociis nocitur, the same meaning 
and construction must be given to the word "intentional" when ap- 
plied to the act of the other person as when applied to the self- 
inflicted injury by the insured. If an injury inflicted on one's self 
while insane is not intentionally done, because of the mental in- 
capacity of the party to perform an intentional act, it would seem 
that it must follow logically that an injury inflicted by another 
party, when such other party was insane, was not intentionally done. 
Where the term "intentional" is employed in the same clause and con- 
nection, it qualifies the act both of the insured and the act of "any 
other person." 

It does seem to me that an argument may be drawn in favor of 
this conclusion by reference to the immediately preceding part of 
this same paragraph in the policy. It exempts the insurance com- 
pany from all responsibility resulting from suicide, whether com- 
mitted by the insured when sane or insane. Technically speaking, 
it is a legal solecism to speak of suicide committed by an insane per- 
son, as the term "suicide" implies the willful and voluntary act of a 
person who understands the physical nature of the act, and intends 
by it to accomplish the result of self-destruction. It is a deliberate 
termination of one's existence, while in the possession and enjoyment 
of his mental faculties, and therefore the books say that self-killing 
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by an insane person is not suicide. Breasted v. Trust Co., 4 Hill. 
73; Id., 8 N. y. 299; Nimick v. Insurance Co., Fed. Cas. No. 10,266. 
But doubtless the courts would say in respect of a policy of insur- 
ance which in express terms exempts the insurer from liability re- 
sulting from suicide, sane or insane, that the clear purpose was to 
include death by the act or hand of the insured, whether he was sane 
or insane at the time. The inference, however, to be drawn from 
this provision is that, when the insurance company intended to ex- 
empt itself from liability for an injury or death resulting from an 
act committed by the party when insane, it is expressly so declared; 
and therefore when, in the same connection, it only exempted itself 
from liability for death resulting from an intentional injury inflicted 
either by the insured or any other person, without the qualification 
of "sane or insane," the conclusion follows that such exception was 
not in the mind of the insurer; and on the well-established rule of 
construction, applied by the courts to contracts of insurance compa- 
nies, that the terms be construed in favor of the insured rather than 
in favor of the insurer, it results that the demurrer should be over- 
ruled, which is accordingly done. 



FRED J. KIESEL ft CO. v. SUN INS. OFFICE OF LONDON. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1898.) 

No. 1,027. 

t Fire -Insurance— Construction of Policy. 

A policy on goods in a warehouse contained a clause which declared 
that "If a building or any part thereof fall, except as the result of fire, 
all insurance by this policy on such building or Its contents shall Im- 
mediately cease." The building fell, and the goods were destroyed by fire; 
bnt whether the fall was caused by the fire, or by a gale of wind, was 
the matter in issue. Plaintiff requested a charge that, If the building or 
goods were on fire before the building fell, the company was liable, even 
though It would not have fallen but for the wind. Hdd 9 that the court 
properly rejected this request, and correctly charged that, if tfce fall was 
caused by the fire, the company was liable, but, if it resulted from some 
other cause, It was not. 

& Same. 

While a policy which is ambiguous or of doubtful meaning should be 
construed most strongly against the insurer, yet, if its terms are clear 
and unambiguous, they are to be taken in their plain, ordinary sense, and 
no construction is necessary. 

I Appeal and Error— Question not Raised Below. 

A question which was not called to the attention of the court below by 
any objection or request for instructions will not be considered on appeal 
or writ of error. 

1 Opinion Evidence— When Admissible. 

There is a recognized exception to the general rule requiring a witness 
to state facts, and not conclusions, which permits him to state his infer- 
ence or opinion from facts he sees or knows, when he draws it from so 
many minor details that it is impossible to state them so that a jury 
could deduce a just inference from his narrative. But on an issue as to 
whether a building containing insured goods fell as the result of fire, 
or was blown down by a high wind, held, that the court committed no 
error in refusing to permit witnesses, who testified that they saw the roof , 
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on lire, and had seen other buildings on fire before, to give their opinions 
as to whether It was still standing when they saw It burning. 
& Same. % 

The general rule that witnesses should state facts, and not conclusions, 
should be strictly followed; and, whenever It is doubtful whether a case 
falls under the rule or one of Its exceptions, the wise course is to place 
It under the rule. 

In Error to the Circuit Court of the United States for the District of 
Utah. 

A. R. Heywood (Hugh A, Talt, <m the buief), for plaintiff in error. 
T. C. Van Ness, for defendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS> 
District Judge, 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment for the defendant in error, the Sun Insurance Office of London, 
an insurance corporation, in an action brought against it by the 
plaintiff in error, Fred J. Kiesel & Co., a corporation, on a policy 
of fire insurance upon merchandise that was situated in a ware- 
house at Ogden, in the state of Utah. One of the clauses of this 
policy reads: "If a building, or any part thereof, fall, except as the re- 
sult of fire, all insurance by this policy on such building or its con- 
tents shall immediately cease." The complaint of the plaintiff con- 
tained the usual allegations of the issue of the policy, the destruction 
by fire of the merchandise insured, the proof of the loss,- and a 
demand for its payment. In its answer the defendant denied that 
the goods were destroyed by fire, and that proper proof of loss was 
made, and then averred that the building in which the merchandise 
was contained fell, not as a result of fire, but as a result of wind, 
before either the building or the goods within it were destroyed or 
injured by fire. When the case came to trial, the defendant stipu- 
lated that, if it was liable at all, it was liable for the full amount of 
the- policy, and that the proof of loss was sufficient in that event, 
but "did not admit that it was liable, but, upofl the contrary, alleged 
and claimed and stood upon the proposition that in truth the build- 
ing was blown down by a gale of wind on the night of the 18th of 
September, and that, after the building had been blown down, a 
fire started in the d€bris, and destroyed to some extent, the contents; 
that the only real issue to be tried was whether or not the loss oc- 
curred from fire, — that is, whether the building first caught fire, 
which resulted in the destruction of the building and its contents, 
or whether it fell before the fire began." This issue was tried by a 
jury for five days. Evidence was introduced, on the one hand, tend- 
ing to show that the warehouse was on fire, and that the flames were 
breaking through its roof while every part of it was still standing; 
and, on the other hand, that material portions and substantially 
all of the warehouse had fallen from a cause other than fire, and un- 
connected with fire, to wit, from a gale of wind, prior to the occur- 
rence of fire on the goods insured or on the building. The principal 
complaint in the case is: That at the olose of the trial the court be 
low refused to give to the jury the following instruction, which 
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was requested by counsel for the plaintiff: "If you believe from the 
evidence that the fire had originated, and that the building or any 
portion of the insured goods therein contained was on Are and 
burning, before the building or any part thereof fell, your verdict 
should be for the plaintiff, notwithstanding you may find from the 
evidence that subsequently the building or some substantial part 
thereof fell, and that the same would not have fallen but for the 
wind which was blowing at the time/ 9 That it charged them on this 
subject in these words: "If this building, or any substantial part 
thereof, fell before the fire, or before any portion of the merchandise 
insured (and this policy is on the merchandise within the building, 
and not on the building itself), before any portion of that merchan- 
dise was injured by fire, and it so fell, not as the result of the fire, 
but as the result of something else, your verdict should be for the 
defendant in this case, and not for the plaintiff." And that when 
counsel for the insurance company, at the close of the charge, ex- 
cepted to this portion of it, and said, "As I understand the charge 
of the court, no matter to what extent the building was burning, 
if the goods were not on fire, no liability would attach," the 
court turned to the jury, and further charged them in this way: 
"Perhaps, gentlemen, I did not explain fully what I meant on that 
subject. If that building fell, even after the fire had originated, but 
fell from a cause distinct from the fire, — in other words, if the fall 
was not caused by the fire, — and if at the time it fell the goods had 
not caught fire, and had not been damaged by fire, the defendant 
would not be liable in this case. If, on the other hand, the goods — 
and the goods and merchandise only were insured — in the building, 
if those goods had been damaged by fire or had caught fire prior to 
the falling of the building, you will find for the plaintiff." 

It is plain from the request of the plaintiff's counsel, which we 
have quoted, and from the instructions given by the court, that the 
only question of law at issue between court and counsel was whether 
or not the defendant was liable under its policy in case the building, 
or a substantial part thereof, fell from some other cause than fire 
after fire had attacked it, and before any of the goods insured were 
burned. No words occur to us more apt, terse, and expressive than 
those contained in the policy with which to answer this question: 
"If a building or any part thereof fall, except as the result of fire, 
all insurance by this policy on such building or its contents shall 
immediately cease." If the building falls before the goods insured 
are damaged by fire, and if the fall is not caused by fire, from that 
instant the insurance ceases. The purpose of parties to an insurance 
policy in making their contract is to indemnify the insured against 
all destruction or damage caused by fire, but to give no indemnity 
against any destruction which resulted from other causes. Naturally, 
the dominant thought throughout the entire agreement, and hence 
the key to its interpretation and the measure of the liability of the 
company under it, is the cause of the destruction or damage. Gen- 
erally speaking, if that cause is fire, there is liability. If fire is not 
the cause, there is no liability. In the particular clause in issue in 
this case, the same purpose controls, the same key interprets, the 
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same test determines the liability. If the fall of the building was 
caused by fire, then the defendant was liable, whether the goods 
insured were burned before or after the fall; but if the fall occurred 
before the fire attacked the goods, and if that fall was caused bj 
an earthquake, by a waterspout, by a cyclone, or by any other cause 
than fire, the express agreement was that, when the fall occurred, 
the insurance ceased, and there was no liability. If the building was 
on fire, and if it would not have fallen without the fire, its fall 
might well be said to have been the result of the fire; but if it was 
on fire, and if it would have fallen by the force of the wind if there 
had been no fire, then its fall could not be said to have been the 
result of the fire, and the defendant was not liable. Herein was the 
fatal defect in the instruction asked by plaintiflPs counsel. They 
failed to appreciate the fact that the cause of the fall was the test 
of the liability. They requested the court to charge the jury that 
if the building was on fire, and would not have fallen but for the 
wind, the defendant was liable, when, by the express terms of the 
contract, it was not liable unless the warehouse fell as the result 
of the fire; and inasmuch as it might have been on fire, and yet might 
have fallen from the wind if there had been no fire, this instruction 
was erroneous. If they had asked a charge that the defendant was 
liable if the building would not have fallen but for the fire, that in- 
struction would have been in accord with the terms of the contract, 
and would undoubtedly have been given. But when they asked that 
the defendant be held although the fall resulted from the wind, re- 
gardless of the question whether it resulted either directly or indi- 
rectly from the fire, they attempted to evade and escape from the 
plain reading of the agreement. The court below perceived this mis- 
take, and correctly charged that, if the fall was caused by the fire, 
the insurance company was liable, but that if it resulted from some 
other cause it was not. 

In reaching this conclusion, we have not overlooked the customary 
appeal of counsel in insurance cases to the rule that, where the terms 
of a policy are ambiguous or of doubtful meaning, its words should 
be construed most strongly against the company. Guarantee Co. v. 
Mechanics' Savings Bank & Trust Co., 47 U. S. App. 91, 101, 26 
C. C. A. 146, 152, and 80 Fed. 766, 772. But it is equally well settled 
that "contracts of insurance, like other contracts, are to be construed 
according to the sense and meaning of the terms which the parties 
have used; and, if they are clear and unambiguous, their terms are to 
be taken in their plain, ordinary, and proper sense." Imperial Fire 
Ins. Co. v. Coos Co., 151 U. S. 452, 463, 14 Sup. Ct. 379, 381. We are 
unable to discover anything ambiguous, doubtful, or obscure in the 
language of the clause over which this controversy rages. It was 
competent for these parties to fix the terms of their agreement. It is 
admitted that the contract was one for indemnity against loss caused 
by fire, and not against loss from other causes. It was for indemnity 
against such loss while the goods remained in the same state of hazard 
in which they were when the contract was made; and the policy con- 
tained various provisions limiting its duration and effect if a change 
in the situation of the goods took place which might enhance the 
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danger of loss by fire, such as that the policy should be void if the 
insured obtained other insurance without notice to the company, or 
if the goods became incumbered by a chattel mortgage, or if the policy 
was assigned before loss, or if dynamite or certain other explosives 
exceeding in quantity 25 pounds were kept on the premises, or if a 
loss was caused by riot, theft, or by the neglect of the insured after 
a fire, or if the building containing the goods fell except as the result 
of fire. There was nothing unjust, unreasonable, or unfair in any of 
these stipulations. In making them, the parties merely exercised 
their rights of contract. They simply guarded more carefully and 
expressed more clearly their fixed intent to make a contract to in- 
demnify the insured against loss caused by fire, and by fire only. 
Both parties well understood that this fire insurance company did not 
undertake to indemnify the plaintiff against loss caused by tornadoes, 
cyclones, waterspouts, earthquakes, or winds. Observation had 
taught, and experience had proved, that the debris of a fallen building 
is far more likely than the standing building to take fire and burn; 
and the clause here in issue, which exempts the company from liabil- 
ity from the contents of such a building from the instant of its fall, 
when that fall is not caused by fire, is consistent with the main pur- 
pose of the contract, is rational arid fair in itself, and is expressed in 
words so apt, terse, and plain that attempts to elucidate their mean- 
ing are vain. Where the terms of a contract are so clear that expo- 
sition serves only to obscure, interpretation is futile and rules of con- 
struction have no application. 

Several objections to this charge have been presented, which do not 
challenge the soundness of the main proposition of law which we 
have been considering, and they will now be briefly noticed. 

It is claimed that the charge was erroneous because the defendant 
did not claim in its answer that it was free from liability if the build- 
ing caught fire before it fell, and because at the opening of the trial 
it admitted "that the only real issue to be tried was whether or not 
the loss occurred from fire, — that is, whether the building first caught 
fire, which resulted in the destruction of the building and its contents, 
or whether it fell before the fire began." No objection of this kind, 
however,* was made, and no exception to the charge on this ground 
was taken. No request was preferred to instruct the jury that the 
defendant, by its answer and stipulation, had admitted that it was lia- 
ble if tjie building caught fire before it fell, and that question was 
never presented to the court below. It is therefore not here for our 
consideration. This is a court tot the correction of the errors of the 
trial court only. Insurance Co. v. Miller, 19 U. S. App. 588-592, 
8 C. C. A. 612, 614, and 60 Fed. 254, 257; City of Lincoln v. Sun Va- 
por Street-Light Co., 19 U. S. App. 431, 439, 8 C. C. A. 253, 258, and 
59 Fed. 756, 761. Since this question was not presented to that court, 
and that court never considered or decided it, it certainly never com- 
mitted any error regarding it, and there is nothing in this objection 
for us to consider or correct. Moreover, the stipulation at the opening 
of the trial was not made for the purpose of presenting an accurate 
statement of the single issue for trial, but for the mere purpose of 
naming that issue and separating it from others raised by the plead- 



Digitized by 



Google 



248 88 FEDERAL REPORTER. 

ings. The policy was introduced in evidence at the trial, and on its 
face it raised the question which the court considered. The case was 
tried five days, and at the close of that trial the court gave the law 
relative to this issue, and submitted it to the jury without any sugges- 
tion or warning from any one that it had been eliminated from the 
case either by answer or admission. Under these circumstances, the 
issue was not eliminated. It was pending, and a refusal to consider 
and submit it would have been erroneous. 

It is said that the last sentence of the supplementary charge, which 
was, "If, on the other hand, the goods, — and the goods and merchan- 
dise only were insured in the building, — if those goods had been dam- 
aged by fire, or had caught fire prior to the falling of the building, you 
will find for the plaintiff," was, in effect, a charge that the jury could 
not find for the plaintiff unless the goods took fire before the building 
fell, and that this was an erroneous statement of the law. But no ex- 
ception was taken to this sentence of the charge, and no request was 
made for its modification or extension; so that this question is not 
before us, and, if it was, it is plain, when the entire charge is consid- 
ered, that there is no just ground for this criticism. No jury of ordi- 
nary intelligence could have listened to the instructions of the court 
in this case without perceiving that the question for them to deter- 
mine was not whether or not the goods were burning before the build- 
ing fell, but was whether the fall of the building was the result of 
fire or of some other cause. 

It is assigned as error that witnesses who had testified that they 
saw the roof of the building on fire, and that they had seen other 
buildings on fire before, were not permitted to testify whether or not 
in their opinion the roof was standing when they saw it burning. It 
is conceded that this was not a proper subject for expert testimony, 
and that the general rule of evidence is that a witness must state the 
facts, and may not testify to his opinions. But it is claimed that the 
proposed testimony falls under the recognized exception to this rule 
that any witness may state his conclusion, inference, or opinion from 
facts he sees or knows when he draws it from so many minor details 
that it is impossible for him to state them so that the jury would have 
a fair opportunity to deduce a just inference, or to form a correct 
opinion from the narration or description he could give. Railroad 
Co. v. Bambo, 16 U. S. App. 277, 280, 281, 8 C. C. A. 6, 8, and 59 Fed. 
75, 77; Yahn v. City of Ottumwa (Iowa) 15 N. W. 257. It is not 
difficult to state this exception, or to illustrate it with striking exam- 
ples; but it is not always easy to correctly apply it in doubtful cases. 
Many instances readily occur to the mind which, from their very na- 
ture, fall clearly within the exception. A witness may give his opin- 
ion as to the identity of a person, as to his physical or mental condi- 
tion, may testify that he was sick or intoxicated, or that he was 
pleased or angry or insane, because it is clearly impossible for him to 
describe to the jury the many, sometimes slight, yet sure, manifesta- 
tions of the identity or state which he saw, so that they can have any 
fair opportunity to draw from them a correct conclusion. In cases 
of this kind a refusal to allow a witness to state his opinion would 
constitute a palpable error. But there are many cases so near the 
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line between the rale and its exception that an appellate court should 
not be swift to reverse the rulings of the court below unless it is rea- 
sonably clear that a plain error of law ha* been committed. There is 
a wide difference in the ability of witnesses to describe what they 
have seen, and to narrate what they have heard. One witness may 
be able to make so graphic a word picture of a scene he has wit- 
nessed that those who hear it are in as good a situation to deduce a 
correct conclusion as he Is; while another, who has observed the same 
incidents, may be utterly incapable of describing them, and can do 
nothing but state the impression or conclusion he drew from them. 
The trial court sees and hears each witness, and in doubtful cases is 
far better qualified than the court of appeals to determine whether a 
witness should be confined to the facts, or should be allowed to state 
his conclusions. In the case in hand, it does not appear to have been 
impossible — indeed, it does not seem to have been very difficult — for 
the witnesses to have so described the appearance of the burning roof 
that the jury could have drawn a correct conclusion from their de- 
scription with reference to the question whether or not it was stand- 
ing when they saw it burning. One of these witnesses testified that 
he saw' the upper portion of the east wall from one end to the other 
standing; that he saw one-third of the easterly slope of the roof in 
place; and that the north two-thirds of this easterly slope was cov- 
ered with fire and flames, so that he could not see the material of 
which it was composed. This witness could certainly have stated, 
as the facts were, either that the base of these flames was on the plane 
of the roof, or that on a portion of the roof their base was on this 
plane, and on another portion it was below it, and that the flames 
came through it as from the mouth of a crater; and from such a 
description the jury could easily have drawn the proper conclusion. 
The general rule that facts, and not conclusions, should be stated, is 
a wise and salutary one, and cannot be too strictly followed. It 
tends to prevent fraud and perjury, and is one of the strongest safe- 
guards of personal liberty and private rights. Whenever it is doubt- 
ful whether a case falls under the rule, or under one of its exceptions, 
the wise course is to place it under the rule; and, in our opinion, the 
court below made no mistake in following this course in the case 
before us. The judgment below is affirmed. 



UNITED STATES v. SAUBR. 

(District Court, W. D. Michigan, S. D. June 18, 1898.) 

Illegal Use op Mails— Schemes to Defraud— Lottery Schemes. 

Rev. St f 5480, is general in character, and makes it a criminal offense 
to nse the mails for promoting schemes to defraud in general; and the 
amendment of March 2, 1889, only alters its scope by adding a certain 
class of cases particularly described therein. Section 8894, notwithstand- 
ing some general language therein, is specific, and designed to punish the 
use of the malls. for promoting lottery schemes; and the amendment of 
September 19, 1890, merely makes further and specific provisions and 
amendments, without changing Its scope. An indictment, therefore, for 
using the malls to defraud, not by any lottery scheme, is referable to sec* 
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tion 5480, and is to be determined under that section, without reference 
to the terms of section 3894. 
t» Same— Venue of Offense. 

A prosecution under Rev. St § 6480, prohibiting the use of the post of- 
fice for promoting a scheme to defraud, can only be instituted In the dis- 
trict in which the fraudulent matter was placed in the post office. 

This matter arose upon an application for an order of removal 
founded on an indictment and bench warrant from the district court 
for the Eastern district of Pennsylvania. 

George G. Covell, U. S. Atty., and Dwight Goss, Asst. U. S. Atty., 
for plaintiff. 
Bondeman & Adams, for defendant* 

SEVERENS, District Judge. The only question with which I 
shall have to deal is whether, upon reading the indictment and war- 
rant shown as the ground of removal, it appears that the offense 
charged is triable in the Eastern district of Pennsylvania. If the 
court there has no jurisdiction of the offense because it was not com- 
mitted in that district, the order for removal cannot properly be made. 
There are found in the Revised Statutes of the United States two pro- 
visions relating to the general subject of the use of the postal facilities 
of the United States for the purpose of promoting fraudulent schemes. 
One of these provisions is found in section 5480, which is framed for 
the purpose of constituting as a criminal offense the placing or causing 
to be placed in the post office material which might be otherwise maila- 
ble, for the purpose of promoting a scheme previously concocted 
to defraud some person or persons. That was a statute of a gen- 
eral character. There was at the same time another (section 3894), 
which in substance was a provision against the use of the mails 
of the United States for the purpose of promoting "lottery schemes," 
generally so termed. A fundamental rule of construction requires 
us to give such an interpretation to each of these several provisions 
as shall give place for the other to have effect. As I said, section 
5480 is a general statute. Section 3894 is a statute designed for 
the specific purpose of prohibiting the use of the mails for pro- 
moting lottery schemes. It is true that in section 3894 there is 
some general language, such as this: "Or concerning schemes de- 
vised for the purpose of obtaining money or property under false 
pretences." Now, that language is general in its form; but, upon 
the application of two maxims, it is to be restricted in its applica- 
tion so as to apply to schemes of the character designated in that 
section (3894), because, if it were construed broadly and according 
to the wide import of its terms, without restriction, it would cover 
the subject-matter of section 5480. This would be to violate the 
rule which I have adverted to; of so construing each part of the 
statutes as that every other bearing upon a kindred subject may 
have its due effect. And it would also be in disregard of another 
maxim of construction, which is that, where general words are 
used in connection with particular words, the general words are 
to be restricted in their signification so as to include only others 
of the same class or character as those which are specifically desig- 
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nated in the section and particular language in which the general 
language is found. Now, taking these propositions for our starting 
place, — i. e. that section 5480, as found in the Revised Statutes, was 
designed to apply to cases of the general character therein de- 
scribed, and that section 3894 was designed to apply to schemes 
in the nature of lottery enterprises, — we will follow up those two 
sections of the statutes and the amendments to them respectively. 

Section 5480 was amended March 2, 1889, by including within the 
general terms of the section, as it had before stood, certain other, 
particular descriptions of fraud. If the whole of this language as 
it now stands had been then originally enacted, there might have 
been room for the application of one of the maxims above men- 
tioned, viz. that general language should be restricted to a similar 
meaning to that of the specific and particular language or provi- 
sions in the section. But there are other considerations. This 
section, which is amended, was a section which had been enacted 
prior to the date of this act, and this amendment professes upon 
its face to be an amendment of the old section; and the rule is that 
an amendment is not to be regarded as annulling the provisions 
of the section to be amended any further than is necessary to give 
the amendment due scope and effect. The conclusion to be reached 
in the construction of section 5480 is that it was no further amended 
or altered in its scope than to add a certain class of cases which 
are particularly described in the amending matter. Turning to 
the act of September 19, 1890, upon which the district attorney has 
placed some reliance, it is found that that also is simply an amend- 
ment of section 3894, being the section theretofore contained in the 
Revised Statutes leveled at the use of the mails for lottery schemes; 
and it goes on to make some further and specific provisions and 
amendments to the statute as it formerly stood. That statute is 
very different as it stands amended from the statute section 5480 
as amended, and the two sections or provisions stand on entirely 
independent grounds. Now, this indictment seems to have been 
framed upon the supposition that the case which is attempted to 
be stated under it was a case which would fall under section 3894 
as amended; but, for the reasons which I have given, I am very 
clearly of opinion that this is not the section which is applicable 
to the class of cases in which the case attempted to be described in 
this indictment is included. So, it will not be permissible to refer 
to the general language of section 3894 as amended, above quoted, 
this not being a matter relating to any lottery scheme, or having 
any similitude to a lottery scheme, and very clearly falling under 
the provisions of section 5480, as amended by the act of March 2, 
1889. 

Now, it seems to me that — starting from the root of the matter, 
as we have done, and considering, as we must, that congress, when 
it made up this revision of the statutes, could not possibly have in- 
tended to make two distinct provisions in reference to the same 
subject-matter, but must be supposed to have intended these sev- 
eral provisions to relate to the distinct classes within which the 
cases might be included, and taking up the amendments, and show- 
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ing, as I think is clearly done, that each of the amendments is an 
amendment, and an amendment only, of the particular statute which 
in its caption and title it professes to be an amendment of — neither 
of these two branches becomes merged in the other, but that each 
one moves off separately, and has continued down to this time sepa- 
rate from the other. 

Now, if this is so, and this case is not of a class or character in- 
cluded within the statute leveled at lottery schemes, the only remain- 
ing question is to inquire and determine whether or not the case 
can be tried in the district to which the letter, packet, or writing is 
addressed, and where it is delivered. In order to settle that matter, 
we must have regard to the language of section 5480 as amended. 
That statute, after having referred to the formation of the scheme to 
defraud, then goes on to enact the gist of the offense in these words: 
"Shall, in and for executing such scheme or artifice or attempting so 
to do, place or cause to be placed, any letter, packet, writing, circu- 
lar, pamphlet or advertisement in any post-office, branch post office, 
or street or hotel letter-box of the United States, to be sent or deliv- 
ered by the said post-office establishment. * * *" I think that 
the words "to be sent or delivered by the said post-office establish- 
ment" refer to the purpose with which the supposed letter or packet 
is to be placed in the post office, and denote that it is not sufficient 
that a letter is simply placed in the post office, but that it must be 
done for the purpose of being transmitted; the words "to be sent 
or delivered by the said post-office establishment" being employed 
for the purpose of denoting the intent or general purpose for which 
the letter is placed in the post office. I think the conclusion is in- 
evitable that the offense is committed by the placing of the letter in 
the post office, and that it is completed at the time when it is placed 
there for the purpose of being transmitted. The lottery statute con- 
tains a provision making it a penal offense not only to place the 
prohibited matter in the post office to be sent, but also makes it a 
penal offense to send the matter, — that is, cause it to be transmitted, — 
and also makes it a penal offense to deliver such matter, or cause it 
to be delivered, at the end of its transit. Well, now, it seems to me 
obvious that if the prohibition against putting the letter or packet 
relating to the lottery scheme into the post office did ipso facto in- 
clude not only that, but the sending and the delivering of the letter 
at the end of the line, the second and third provisions of the lottery 
statute would be useless. In short, it appears to me that it is not 
consistent with the rules of construction which relate to the inter- 
pretation of statutes creating criminal offenses to enlarge and extend 
these words in section 5480 beyond their ordinary plain, natural im- 
port; and especially is this course to be required of the court when, 
turning to a kindred statute, we see that in the cases there provided 
for, for reasons best known to the legislative department which en- 
acted them, there is also a provision, in addition to the placing of 
the letter in the post office, making subsequent action in the course of 
the transmission and delivery of such letters penal. For these rea 
sons, my opinion is that the offense which is attempted to be set out 
in this indictment is one which could only be prosecuted, under the 
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constitutional provision in that regard, in the proper district in the 
state of Illinois from which this fraudulent matter was transmitted, — 
where it was placed in the post office. 

It might not be out of place to say that this indictment, in charging 
the gist of the offense, says: "So deyising and intending in and for 
executing such scheme and artifice to defraud, and for the obtaining 
of money under false pretenses, and attempting so to do, cause to 
be conveyed and delivered by mail, in the district aforesaid." Now, 
I think, there is grave room for doubt as to whether that language 
is sufficient to charge as a penal offense the placing of the mail in 
the post office. It would seem to me language more appropriately 
fitted to charge the second and third of the offenses contained in the 
lottery act; i. e. the sending, which is the second, and delivering, 
which is the third. But it is not necessary, as I think, for me to ex- 
press a definite opinion upon that. ' It is hardly necessary to point 
out the distinction between the character of cases that we are deal- 
ing with and the case of an extradition by the governor of one state 
upon the requisition of the governor of another state in which the 
offense is committed. No doubt, where goods are obtained by fraud- 
ulent pretenses which are initiated in another state, and they pro- 
duce their effect in the state in question, the matter might fall under 
the general doctrine that where an offense is committed in part in 
one state, and in part in another, the case may be prosecuted in 
either jurisdiction. But what we have to deal with is simply a 
federal statute, and not one relating to common-law offenses, or the 
practice growing out of state prosecutions, and the reclamation of 
fugitives from justice upon the demand of the governor of one state 
upon the governor of another. 

For these reasons, I think, the order of removal must be denied, 
and the respondent discharged. 



STATON v. UNITED STATE8. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1808.) 

No. 1,035. 

1. Defrauding United States— Forged Affidavit. 

One presenting accounts to the government cannot be convicted under 
Rev. St. §§ 5418, 5479, for forging the name of a justice of the peace to the 
affidavit attached thereto, unless it be done to defraud the United States. 

SL Same— Indictment. 

Au indictment charging that defendant forged the name of a Justice of 
the peace to accounts presented by him to the government accounting offi- 
cers, "with intent to defraud the United States," must be regarded as based 
on Rev. St. §§ 5418, 5479, and not on section 5421, which denounces the 
making, altering, forging, etc., of papers, for the purpose of "obtaining or 
receiving * * * from the United States or any of their officers or agents 
any sum of money." 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 
O. W. Murphy, for plaintiff in error. 
Edward 0, Stringer, U. S. Atty. 
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Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

THAYER, Circuit Judge. Ben B. Staton, the plaintiff in error, 
was indicted under an indictment containing two counts, in the di& 
trict court of the United States for the Eastern district of Arkansas. 
The indictment on its face purported to have been framed on the 
provisions of sections 5418, 5421, and 5479 of the Revised Statutes of 
the United States. The first count of the indictment charged that 
said Staton, on July 3, 1894, in the Western division of the Eastern 
district of Arkansas, "did then and there willfully, unlawfully, wil- 
lingly, falsely, and feloniously make and forge a certain affidavit and 
writing to his quarterly postal account and return for the quarter 
ending June 30, 1894, to the auditor for the post-office department, 
which said affidavit and writing is in words and figures as follows, 
to wit." The alleged forged affidavit was then set out in haec verba, 
the same being an affidavit which purported to have been sworn to 
before "M. H. Stokes, J. P.," and was in form and substance the usual 
affidavit which postmasters are required to affix or attach to their 
quarterly reports. The second count of the indictment charged the 
accused with the commission of a similar offense on October 2, 1894, in 
that he had attached to his quarterly return for the quarter ending 
September 30, 1894, a forged affidavit made before "M. H. Stokes, J. 
P." The second count, however, differed from the first count in that it 
further alleged that M. H. Stokes, justice of the peace, did not sign his 
name to said affidavit; that the name of the justice had been signed 
thereto by said Staton; and that the act was committed by the ac- 
cused "with intent to defraud the United States, contrary to the form 
of the statute in such case made and provided." The first count of the 
indictment contained no allegations similar to those last aforesaid 
charging that the accused had signed the name of Stokes with an in- 
tent to defraud. On the trial of the indictment, the accused testified 
in his own favor, in substance, as follows: That while he did sign the . 
name of "M. H. Stokes, J. P.," to each of the quarterly reports of date 
June 30 and September 30, 1894, yet that the name of the justice was 
so signed by direction of said justice because the latter was busy at 
the time, and did not wish to take the trouble to affix his official sig- 
nature to the reports; that the returns were in all respects true and 
correct; and that the defendant had no purpose or intent to defraud 
the United States or to obtain money or credit to which he was not 
entitled. 

The defendant requested the trial court to charge the jury in his 
behalf as follows: "If the items embraced in the returns or accounts 
were correct, and contained no false entry or claim, and there was no 
intent on the part of the defendant to obtain from the government 
something that he was not entitled to in the way of money or credit, 
he is entitled to an acquittal." But the court declined to do so, and 
thereupon charged the jury to the contrary of such request, and in 
substance as follows: That, even if the accused did have authority 
from Stokes to sign the latter^ name to the jurats which were at- 
tached to the affidavits to his quarterly reports, yet, as a person can- 
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not administer an oath to himself, the fact that the accused signed the 
name of the justice of the peace to the returns, and presented the same 
to the government, when he had not in fact sworn to them before the 
justice, constituted the crime of forgery, and that the jury should so 
find. No attempt is made by counsel for the government to support 
the action of the trial court in the respects last stated, under the 
provisions of sections 5418 and 5479 of the Revised Statutes, the same 
being two of the sections referred to on the face of the indictment, 
under which it purports to have been drawn. These sections in ex- 
press terms provide that the making, altering, forging, or counterfeit- 
ing of the various instruments and writings to which those sections 
refer shall be an offense when done "for the purpose of defrauding the 
United States"; and inasmuch as the trial court in its charge alto- 
gether ignored the intent with which the acts complained of had been 
committed, and instructed the jury that the accused was guilty of 
the crime of forgery if he signed the name of the justice to his re- 
ports, even with that officer's consent, and subsequently presented the 
reports to the government, it is manifest that there was error in the 
charge if we regard the indictment as founded on the two sections of 
the statute last above mentioned. 

It is contended, however, — and this seems to be the sole reason 
urged in support of the charge, — that the indictment was drawn un- 
der section 5421 of the Revised Statutes, and that inasmuch as the de- 
fendant admitted that he had intentionally signed the name of the 
justice of the peace to his reports, and subsequently presented the re- 
ports to the auditor of the post-office department, the question of in- 
tent was eliminated from the case, and no finding thereon by the jury 
was requisite. It is a sufficient answer to this contention to say that 
the indictment was not based on section 5421 of the statute, or, if it 
was the intention of the pleader to found it thereon, that it was in- 
sufficient. Section 5421 provides that "every person who falsely 
makes, alters, forges or counterfeits * * * any deed, power of 
attorney, order, certificate, receipt, or other writing, for the purpose 
of obtaining or receiving * * * from the United States or any 
of their officers or agents any sum of money, * # # shall be 
imprisoned," etc.; and neither count of the indictment in question 
charged, as it should have done if drawn under that section, that the 
act complained of was done for the purpose of obtaining from the 
United States a sum of money. Moreover, the second count of the in- 
dictment expressly charged that the act complained of was done 
"with intent to defraud the United States." 

We think it clear, therefore, that the indictment must be regarded 
as based on sections 5418 and 5479 of the Revised Statutes, rather 
than on section 5421; that the element of intent was involved in the 
issue; and that the accused was entitled to have the jury determine, 
it being one of the necessary ingredients of U\e offense charged in the 
bill, whether he had been actuated with an intent to defraud the 
United States. 

It results from these views that the judgment of the district court 
must be reversed, and the cause remanded for a new trial. It will be 
so ordered. 
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BURROUGHS v. BRHARDT. 

(Circuit Court of Appeals, Second Circuit June 24, 1806.) 

No. 104. 

Customs Duties— Monet Deposited with Collector— Recovery Back. 

Money deposited with the collector as security (addltl6nal to that of the 
importer's bonds) for payment of duties assessed, and actually applied to 
the payment of duties, cannot be recovered back, in the absence of a 
protest, even if the duties were wrongfully assessed. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes here upon writ of error sued out by the admin- 
istratrix of plaintiff below to review a judgment of the circuit court, 
Southern district of New York, in favor of defendant below, the 
collector of the port of New York, upon a verdict directed in his favor 
by the circuit judge. 

C. B. Barker, for plaintiff in error. 

Arthur M. King, Asst. U. S. Atty., for defendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. It is practically not disputed that if the f 6,000 
in controversy was deposited with the collector to secure the payment 
of duties assessed upon plaintiff's merchandise, even though such 
duties may have been wrongly so assessed, it cannot be recovered back, 
since no protest was filed. The difficulty with the case is that, even 
upon the plaintiff's own evidence, this is precisely the purpose for 
which the deposit was made. Plaintiff testifies that it was depos- 
ited because the government officers "did not consider [his] bonds 
were sufficient to protect the government; they wanted additional 
security." The amended complaint avers that the deposit was 
made "as a guaranty of good faith in making entries for ware- 
house," and "as security to the United States against any loss in 
case the warehouse bonds were not sufficient to cover all the lumber." 
But the only object of the warehouse bond is to protect the govern- 
ment against failure to pay duties; the only possible loss consequent 
upon insufficient bonds would be a loss of duties. The bond is 
security placed in the hands of the government, from which, in the 
event of the importer's failure to pay duties assessed upon his goods, 
such payment may be obtained. The f 6,000 in gold was manifestly 
deposited for a like purpose. We are unable to conceive of any 
theory upon which, assuming plaintiff's statements to be entirely 
accurate, a single dollar of it was to be paid for anything except 
duties. It was used up (except for the small balance returned) in 
making payments of duties assessed against plaintiff's goods, and, 
in the absence of any protest against the exaction of such duties, 
cannot be recovered back. 
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In re B. W. RATHBUN ft CO. 

(Circuit Court, N. D. New York. July 6, 1898.) 

Customs Duties— Classification — Lumber. 

White pine lumber in sticks measuring 6 by 12 inches is dutiable as 
"sawed lumber, not specially provided for," at two dollars per 1,000 feet, 
under paragraph 195 of the act of July 24, 1897, and not as timber "hewn, 
sided or squared (not less than eight inches square)/' under paragraph 194. 
The parenthetical clause refers to the shape of the timber, and not to the 
number of square inches it contains, and excludes timber measuring less 
than 8 Inches one way. 

This is an application by the collector of customs at Oswego, N. 
Y., for a review of the decision of the board of general appraisers 
reversing the decision of the collector as to the rate of duty on cer- 
tain pine lumber imported by E. W. Rathbun ft Co. in November, 
1897. 

The collector imposed a duty of two dollars per 1,000 feet, board 
measure, under paragraph 195 of the act of July 24, 1897, which pro- 
vides as follows: 

"Sawed boards, planks, deals, and other lumber of whltewood, sycamore, 
and bass wood, one dollar per thousand feet board measure; sawed lumber, 
not specially provided for in this act, two dollars per thousand feet board 
measure." 

The importers protested, insisting that their merchandise should 
have been classified under paragraph 194 of the act, which is as fol- 
lows: 

"Timber hewn, sided, or squared (not less than eight Inches square), and 
round timber used for spars or in building wharves, one cent per cubic foot" 

The issue thus presented came on for hearing before the board of 
general appraisers which sustained the protest. The prevailing opin- 
ion is as follows: 

'The merchandise consists of 1,452 feet white pine lumber contained in nine 
pieces 25 to 80 feet in length and measuring six by twelve inches. It was 
assessed* for duty at $2 per 1,000 feet B. M., under paragraph 196, Act July 
24, 1897, and is claimed to be dutiable as timber at one cent per cubic foot 
under paragraph 194. Paragraph 194 reads: Timber hewn, sided, or squared 
(not less than eight Inches square), ♦ * • one cent per cubic foot' The 
collector reports that as this timber measures less than eight Inches one 
way, the assessment of duty is made for the purpose of obtaining a decision 
from the board. Paragraph 194 says 'not less than eight inches square.' 
Eight Inches square is 64 Inches. The timber in question is 72 inches 
square and is not, therefore, excluded by the limitation. The protest is sus- 
tained accordingly." 

One member of the board dissented. His opinion is as follows: 

"I dissent from the conclusions of my colleagues in this case. In my opln» 
ion, the words 'not less than eight inches square' in the paragraph under 
which duty was assessed, have reference to squared timber, neither of the 
sides of which shall measure less than eight inches. Such, according to my 
understanding, is the meaning of these words in common speech and as used 
in the tariff act They are as if reading: 'neither side of which shaU be less 
than eight inches in width. 9 The distinction made in the tariff act between 
the phrases, 'inches square* and 'square inches' is clear and easily under- 
stood. Where the former is used (as in paragraph 194), it always refers to 
the dimensions and shape, but where the area or square measure is Intended, 
88 P.— 17 
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without regard to the shape, the latter Is always used. For example, para- 
graph 104 of the tariff act provides for 'cast polished plate glass * * * not 
exceeding 16x24 Inches square.' This provision has been in several tariff 
acts, but has never been construed to mean 384 square inches of glass of 
any dimensions or sizes. Paragraph 105 contains the same expression, and, 
in immediate juxtaposition with it, a provision for 'cast polished plate glass 
* • • exceeding 144 square inches/ which does mean of any shape. In 
paragraph 112, provision is made for 'mirrors, not exceeding in size 144 
square inches/ Paragraph 88 also provides for tiles • * • exceeding two 
square inches In size/ In the one case, the rate of duty has express refer- 
ence to the dimensions and shape of the article, and in the other, to the area 
or square inch measurement, without regard to shape. If it is held that the 
phrase 'eight Inches square' is the equivalent of 'sixty-four square inches/ it 
could be held with equal propriety that 'one hundred and forty-four square 
inches' means 'twelve inches square' and excludes an article 9x16 inches 
square. I think the protest should be overruled, and the assessment of duty 
affirmed." 

Emory P. Close, U. S. Atty., for Collector. 

COXE, District Judge. The language of paragraph 195, under 
which the collector acted, sufficiently describes the importations as 
"sawed lumber/' His action must stand unless it appears that the 
lumber is specially provided for in paragraph 194 as "timber hewn, 
sided or squared (not less than eight inches square)/' In other words, 
if lumber, which is 12 inches wide, 6 inches thick and 20 feet long, is 
less than' 8 inches square, the importers cannot succeed. I am of 
the opinion that it is less than 8 inches square. The board reached 
a contrary conclusion upon the theory that the words "eight inches 
square" are equivalent in meaning to 64 square inches, and, as the 
pieces in question have 72 square inches, they are more than 8 inches 
square. This, in my judgment, is not a correct reading of the para- 
graph which has reference to the shape of the lumber and not to the 
square inches it contains. A plank which is but two inches thick 
cannot be eight inches square even though it be three feet wide. 

The question has been fully presented in the two opinions filed by 
the appraisers and nothing can be added to the discussion. It is 
thought that the view taken in the dissenting opinion is the* correct 
one. The decision of the board is reversed. 



WESTINGHOUSE AIR-BRAKE CO. v. GREAT NORTHERN RY. CO. et ai 

(Circuit Court of Appeals, Second Circuit June 24, 1898.) 

No. 117. 

L Federal Courts— Jurisdiction in Patent Cases— Where Suits hat be 
Brought. 

The provision in the Judiciary act of 1887-88 that no civil suit, of which 
federal courts have Jurisdiction concurrently with the courts of the 
several states, shall be brought against any person in any other district 
than that whereof he is an inhabitant, does not apply to patent suits, 
exclusive jurisdiction over which is conferred by Rev. St § 629, cl. 0. 
And hence, prior to the act of March 3, 1897, defining the Jurisdiction of 
the federal courts in patent suits, a suit for Infringement by a citizen of a 
state of the Union could be brought In any district where valid service 
could be made upon the defendant 
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i, Same— Amendment and Repeal of Statutes. 

The act of March 3, 1897, defining the jurisdiction of the federal courts 
In patent suits, and authorizing the bringing of such suits in the district 
of which defendant is an inhabitant, or in which he "shall have committed 
the acts of infringement, and have a regular established place of business," 
did not repeal prior statutes, so as to oust the courts of jurisdiction in 
pending cases not falling within the jurisdictional limits prescribed in the 
new act 

1 Patents— Anticipation— "Suggestions" in Prior Patents. 

Prophetical suggestions in a foreign patent of what can be done, when 
no one has ever tested, by actual and hard experience and under the 
stress of competition, the truth of the suggestions, or the practical diffi- 
culties in the way of, their accomplishment, or even whether the sug- 
gestions are feasible, are not to be accepted as showing that a subsequent 
patent^ which has already been sustained by the courts as a meritorious 
one, is without actual invention. 

4 Same— Air Brakes. 

The Westinghouse patent, No. 376,837, for improvements in fluid pressure 
brake mechanism, held valid and Infringed as to claims 1, 2, and 8. 

6. 8amb— Preliminary Injunction. 

A railroad company continuing to use infringing air brakes on large 
numbers of Its cars for 3% years after notice of an adjudication by a 
circuit court of appeals sustaining the patent, and declaring infringement, 
cannot complain, on the ground of hardship, of a preliminary injunction, 
which provides for a gradual removal of the infringing brakes. 

This appeal is by the Great Northern Railway Company from an 
order of the circuit court for the Southern district of New York, which 
granted a preliminary injunction against the infringement by that 
corporation of claims 1, 2, and 3 of letters patent No. 376,837, applied 
for October 1, 1887, and issued to George Westiqghouse, Jr., on Janu- 
ary 24, 1888, for improvements in fluid pressure brake mechanism. 

The bill of complaint was filed October 8/ 1896, and the defendant filed pleas 
to the jurisdiction, which were overruled December 27, 1897. The order for 
an injunction pendente lite was granted April 1, 1896. The questions of the 
validity of claims 1, 2, and 3 of this patent, and of their infringement by the 
quick action triple valve which is used by the defendant, were before this 
court, and were decided on October 15, 1894. Westinghouse Air-Brake Oo. v. 
New York Air-Brake Co., 11 G. 0. A. 528, 63 Fed. 962, and 26 U. S. App. 248. 

Simon Sterne and Wm. H. Kenyon, for appellant. 
Frederic H. Betts and George H. Christy (J. Snowden Bell, of coun- 
sel), for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The first question which arises upon 
this appeal is that of the jurisdiction of the circuit court for the 
Southern district of New York over the cause, so far forth as it re- 
lates to the appellant. The Great Northern Railway Company is a 
corporation organized under the laws of the state of Minnesota, and 
is a citizen of that state, and operates a line of railway from Duluth 
and St. Paul to the Pacific coast. It has an office in the city of 
New York, where its transfer books are kept and transfers of stock 
are made; and this part of its corporate business is attended to at 
said office by Edward T. Nichols, its secretary and assistant treasurer, 
who resides at Morristown, N. J. Service was made upon him in 
New York City, as secretary of the corporation. The complainant 
is a citizen of the state of Pennsylvania. 
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The appellant insists that, when the bill was filed, the only existing 
statute which prescribed and designated the proper district within 
which suits arising under the patent laws could be brought against 
a citizen of the United States was the first section of the act of March 
3, 1887, as amended by the act of August 13, 1888 (25 Stat 434), 
the last clause of which is as follows: 

"And no civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any other district than that 
whereof he is an inhabitant, but where the Jurisdiction is founded only on 
the fact that the action is between citizens of different states, suits shall be 
brought only in the district of the residence of either the plaintiff or the de- 
fendant" 

The question whether the circuit courts of the United States could 
take jurisdiction without the consent of the defendant, of suits of 
which the federal courts have exclusive jurisdiction, in any other 
district than the one of which the defendant was an inhabitant when 
the suit was brought, has been much discussed since the date of the 
act of March 3, 1887, but, for the present, must be considered as sub- 
stantially settled by the dicta contained in the opinions of the su- 
preme court in Re Hohorst, 150 U. S. 653, 14 Sup. Ot. 221, decided 
December 18, 1893, and in Re Keasby & Mattison Co., 160 U. S. 221, 
16 Sup. Ct. 273, decided December 16, 1895. 

If the clause of the section which has been quoted was an inde- 
pendent paragraph, and had no relation to the previous clauses of the 
same section, the contention of the appellant would have great force; 
but in the Hohorst Case it is regarded as so related to the preceding 
clauses that it must* be considered as referring only to the jurisdic- 
tion of the circuit courts, which is concurrent with that of the sev- 
eral states. The earlier part of the section is as follows: 

'The circuit courts of the United States shall have original cognisance, con- 
current with the courts of the several states, of all suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand dollars, and arising 
under the constitution or laws of the United States, or treaties made, or which 
shall be made, under their authority, or in which controversy the United 
States are plaintiffs or petitioners, or In which there shall be a controversy 
between citizens of different states." 

The bill in equity in this case does not aver the sum or value of the 
matter in dispute, and the jurisdiction of the circuit court depends 
entirely upon the subject-matter. In regard to causes of that class, 
the supreme court says in the Hohorst Case, which was a suit by a 
citizen of New York against an alien corporation, for the infringement 
of letters patent of the United States: 

"By statute in force at the time of the passage of the acts of 1887 and 1888, 
the courts of the nation had original Jurisdiction, 'exclusive of the courts of 
the several states,' 'of all cases arising under the patent right or copyright 
laws of the United States,' without regard to the amount or value in dispute. 
Rev. St § 629, d. 9; Id. f 711, cl. 5. The section now in question, at the outset, 
speaks only of so much of the civil jurisdiction of the circuit courts of the 
United States as Is 'concurrent with the courts of the several states/ and as 
concerns cases in which the matter in dispute exceeds two thousand dollars 
in amount or value. The grant to the circuit courts of the United States, In 
this section, of jurisdiction over a class of cases described generally as 
•arising under the constitution and laws of the United States,' does not affect 
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the Jurisdiction granted by earlier statutes to any court of the United States 
over specified cases of that class. If the clause of the section defining the 
district in which suit shall be brought is applicable to patent cases, the 
clause limiting the Jurisdiction to matters of a certain amount or value must 
be held to be equally applicable, with the result that no court of the country, 
national or state, would have jurisdiction of patent suits involving a less 
amount or value. It is impossible to adopt a construction which necessarily 
leads to such a result" 

The Keasby ft Mattison Case was a suit in equity between citizens 
of different states for the infringement of a trade-mark under the 
statute of March 3, 1881; and the bill alleged that the matter in 
dispute, exclusive of interest and costs, exceeded the sum or value of 
|2,000. The court hold that a suit for infringement of a trade-mark 
under the trade-mark act of 1881 was "one of which the courts of the 
United States have jurisdiction concurrently with the courts of the 
several states/' and that it came within the provisions of Section 1 
of the act of August 13, 1888, and repeat the two grounds which 
governed the decision in the Hohorst Case, the second of which has 
been stated, and say emphatically that it is distinguishable from a 
trade-mark case in the essential particulars that "it was a suit for 
infringement of a patent right, exclusive jurisdiction of which had 
been granted to the circuit courts of the United States by clause 9 
of section 629, and clause 5 of section 711, of the Revised Statutes, 
re-enacting earlier acts of congress, and was therefore not affected by 
general provisions regulating the jurisdiction of the courts of the 
United States, concurrent with that of the several states." This 
construction of the provisions of section 1 of the act of 1888 was 
very deliberately stated by the supreme court, had been apparently 
carefully considered, and, until it has been revised and altered by that 
court, is controlling upon us. 

It follows that, inasmuch as jurisdiction of this class of cases does 
not depend upon inhabitancy, the defendant corporation "may be 
sued by a citizen of a state of the Union in any district in which 
valid service may be made upon the defendant." In re Hohorst, supra. 
Service was made upon the secretary of the company, who was in 
permanent charge of an office of the corporation in the city of New 
York, in which an important part of its corporate business was 
transacted; was made in accordance with section 432 of the New 
York Code of Civil Procedure (Tuchband v. Railroad Co., 115 N. Y. 
437, 22 N. E. 360); and was a sufficient service upon the corporation 
(St Clair v. Cox, 106 U. S. 850, 1 Sup. Ct 354; Soctett Foncfere et 
Agricole dcfe Etats Unis r. Milliken, 135 U. S. 304, 10 Sup. Ct 823). 

The appellants next assert that the act of March 3, 1897 (29 Stat 
695), devested the circuit court of any jurisdiction which it might 
hare had when the suit was commenced. The statute is as follows: 

"Chapter 395. 

"An act defining the Jurisdiction of the United States circuit courts In case 

brought for the Infringement of letters patent 

"Be it enacted by the senate and house of representatives of the United 
8tates of America In congress assembled, that in suits brought for the in- 
fringement of letters patent the circuit courts of the United States shall have 
jurisdiction, In law or in equity, in the district of which the defendant Is an 
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Inhabitant, or in any district in which the defendant, whether a person, part- 
nership or corporation, shall have committed acts of infringement and have 
a regular and established place of business. If such suit is brought in a dis- 
trict of which the defendant is not an inhabitant, but in which such defend- 
ant has a regular and established place of business, service of process, sum- 
mons, or subpoena upon the defendant may be made by service upon the 
agent or agents engaged in conducting such business in the district in which 
suit is brought." 

The act was passed about 15 months after the Keasby decision, 
and was obviously intended to add to the general statutes upon the 
subject of jurisdiction in patent cases a definition of the particular 
requisites for jurisdiction of such causes by the various circuit courts, 
and of the proper method of service of process upon a defendant in 
the district of which he was not an inhabitant. The object was to 
determine with precision the boundaries of jurisdiction, and to create 
a future method of service of process in patent causes against non- 
resident defendants, which had not theretofore been stated in a fed- 
eral statute. 

The appellant, however, says that the statute covered the subject 
of jurisdiction in patent cases, prescribed a new set of rules in regard 
thereto, and must be held to repeal former statutes. The circum- 
stances of the cases and the statutes to which the appellant refers 
bear no similarity to those now in question. The statutes which, in 
the view of the supreme court, alone gave jurisdiction to circuit courts 
in patent cases, were very general. The new provisions were pro- 
spective, in accordance with the ordinary rule of construction when 
the language does not necessarily indicate that they are retroactive. 
Harvey v. Tyler, 2 Wall 328. It is said, however, that the statute 
repealed former statutes, and that, therefore, the courts were ousted 
of jurisdiction in cases which were undetermined at the date of its 
approval, and in which the jurisdiction differed from the limits de- 
scribed in the new statute. Of course, it did not repeal the statute 
which gave the circuit courts exclusive jurisdiction of all cases arising 
under the patent laws. Bank v. Harrison, 8 Fed. 721. It did not 
repeal pre-existing remedies, and "is to be considered rather as a con- 
tinuance and modification of old laws than as an abrogation of the 
old and the re-enactment of new ones." Treat v. Staples, 1 Holmes, 
1, 5, Fed. Cas. No. 14,162; Wright v. Oakley, 5 Mete. (Mass.) 406. 

The question of infringement depends upon the correctness of the 
construction which was given to the patent in the New York Air- 
Brake Case, supra. The former opinion of this court was based upon 
the position that the improvement shown in patent No. 376,837 waa 
a marked and successful advance upon the invention described in 
No. 360,070, and that the later patent was entitled to a broad con- 
struction. The appellant introduces British letters patent to George 
Westinghouse, Jr., No. 4,676, applied for March 29," 1887, accepted 
April 29, 1887, which describes the invention of letters patent of the 
United States No, 360,070, and which says: 

"It Is obvious that it [the stem of the emergency valve] might be worked 
as described by a separate piston In a cylindrical cavity communicating on the 
one side of the piston with the auxiliary reservoir, and on the other side with 
tne train pipe." 
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« 

It is said that this describes the appellant's valve, shows that the 
change from 360,070 (which was applied for November 19, 1886) to 
376,837 was an obvious one, and, therefore, that the former concep- 
tion of the inventive character of the improvements must be modified. 
The successful character of the invention described in the later pat- 
ent has been universally recognized in the litigations upon it, by 
the witnesses on both sides, including Mr. Massey, the inventor of the 
valve which is the subject of this suit, and by the courts in the Boyden 
Brake Cases, 66 Fed. 997, 25 U. S. App. 475, 17 C. C. A. 430, and 
70 Fed. 816; and its importance at the date of the invention, in view 
of the practical failure of the brake mechanism of the previous patent, 
in the tests upon long freight trains, cannot be doubted. The pro- 
phetical suggestions in English patents of what can be done, when no 
one has ever tested by actual and hard experience and under the 
stress of competition the truth of these suggestions, or the practical 
difficulties in the way of their accomplishment, or even whether the 
suggestions are feasible, do not carry conviction of the truth of these 
frequent and vague statements. The nature and character of the in- 
vention of 376,837 were, in the record heretofore before this court, 
put to rigorous tests by examination and cross-examination in court; 
and the result which was then reached is not shaken by merely a 
single sentence in the English patent • 

'fiie defendant has about 16,000 cars in the equipment of its system 
of railway, which covers a very large extent of territory, of which 
number about 3,200 are equipped with the infringing valves. The* 
order provided that these valves should be removed during successive 
periods of 60 and 30 days, occupying 9 months in all. In October, 
1894, the attention of the defendant was called by a general circular 
to the decision of the circuit court of appeals; and in May, 1895, 
its attention was particularly called to the infringement by a written 
proposition from the complainant for a purchase of its valves, and 
an indemnity against claims for infringement. It has paid no atten- 
tion to the- subject for about 3£ years, and it now thinks that it is 
a hardship to be prohibited from further infringement The subject 
of the propriety generally of a preliminary injunction against the 
user of infringing mechanism has been fully considered by this court 
in Allington v. Booth, 24 C. C. A. 378, 78 Fed. 878; and the appel- 
lant discloses no peculiar equities which ought to induce a withhold- 
ing of the injunction. It has been a deliberate user of a large number 
of valves, and has preferred to run the risk of an injunction than 
to displace its present equipment The order of the circuit court is 
affirmed, with costs of this court. 
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WICKELMAN v. A. B. DICK 00. 

(Circuit Court of Appeals, Second Circuit June 24, 1806.) 

No. 98. 

L Patehts— Novelty— Accidental Prior Phoductioh. 

Novelty is not negatived by a prior accidental production of the 
thing, when the operator does not recognize the means by which the acci- 
dental result is accomplished, and no knowledge of them, or of the method 
of their employment, is derived from it by any one. 
1 Same— 8tencil Sheets. 

The Broderlck patent, No. 877,706, for a coated paper sheet for stencils, 
held to cover a novel and meritorious invention, and also held infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit in equity by the A. B. Dick Company against Fred- 
erick A. Wickelman for alleged infringement of a patent for stencil 
sheets. In the circuit court a decree was rendered for an account 
of profits and damages (74 Fed. 799), and afterwards the cause was 
. heard on exceptions to the master's report, and such exceptions' were 
overruled. 80 Fed. 619. From the final decree thereafter rendered 
the defendant has appealed. 

F. A. Wickelman, pro se. 
Richard N. Dyer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Error is assigned upon this appeal of 
a decree adjudging the validity of letters patent No. 377,706, granted 
February 7, 1888> to John Broderick, for coated paper sheet for sten- 
cil, and the infringement thereof by the defendant. The appellant 
insists that the court below should have held the patent void for 
want of novelty. The patent covers a meritorious invention. The 
subject is a transmitting printing sheet to be used as a stencil for 
duplicating upon other sheets the words or designs impressed upon it, 
but differing from a stencil in that the letters or figures are not cut 
out In the ordinary stencil, loop letters such as O, D, Q, eta, cannot 
be perfectly formed, for, if completely cut out, the center is lost. 
The invention is. especially valuable because it is adapted for use 
with a typewriting machine, and enabled for the first time a com- 
mercially useful, type-impressible stencil to be made, and thereby 
the duplication of a greater number of copies than can be transmit- 
ted by carbon sheets. The work done upon it is practically the 
equivalent of ribbon work, and resembles it so closely that it is diffi- 
cult to detect whether the prints made from it are not actually type- 
writer work, and the thousandth copy is as perfect, substantially, as 
the earlier copies. 

In the prior art, stencil sheets for duplicating handwritings were 
made from waxed or gummed paper cut or perforated through the 
wax and the fibers of the paper. In some instances these sheets 
of paper, covered with wax, were placed upon a roughened plate, 
and when the letters were traced upon it the plate would abrade the 
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sheet, causing minute perforations through which the ink could be 
transmitted. In others, ink of a peculiar acid was used to eat through 
the paper. And in others the writing was done by a notched or 
roughened wheel, which forced its way through the sheet The wax 
coating commonly used was hard, and measurably brittle. 

The patentee conceived the idea of employing a porous basic ma- 
terial for the sheet, which would not require to be cut or perforated, 
and coating it with a gummy or waxy substance, impervious to ink, 
of such a consistency that it could be displaced at the lines of im- 
pression so as to leave the inherent interstices in the paper exposed 
for the transmission of the ink. In his experiments with different 
kinds of basic materials he found the Japanese paper known as 
"yoshino" to be admirably adapted for the purpose in view, having 
sufficient porosity, thinness, and toughness to meet all the necessary 
conditions. This kind of paper had never previously been employed 
for stencil sheets. Among the coating substances which he tried 
he found that paraffine of about 120° Fahrenheit, fusion point, was 
suitable. In describing the way of practicing his invention he states 
that such paper and such a coating material are preferentially to be 
used in preparing the sheet. The patent, however, is not limited 
to the use of these constituents in preparing the sheet The specifica- 
tion points out that any sheet of the requisite porosity, thinness, and 
toughness may be used, and may be coated with any gummy or waxy 
substance of a consistency that will yield upon pressure so as to ex- 
pose the interstices of the basic material at the lines of impression 
without abrasion. The claims are as follows: 

"(1) A transmitting printing sheet consisting of a thin, porous sheet through 
which Ink is readily transmitted, such as Japanese dental paper or yoshino, 
filled or coated with a substance impervious to ink, as paraffine, substantially 
as described. 

"(2) A transmitting printing sheet consisting of a thin porous sheet through 
which ink is readily transmitted, such as Japanese dental paper or yoshino, 
filled or coated with a substance impervious to ink, as paraffine, and having 
this filling or coating removed at the points or lines of printing, substantially 
as described, for the purpose specified 

"(3) A prepared sheet for stencils, consisting of a sheet of Japanese dental 
paper or yoshino, coated with a substance impervious to ink, substantially as 
described." 

We entertain no doubt that, if the patentee was the first to make 
a transmitting sheet which, by reason of the peculiar characteristics 
of the t>asic material, and of the coating, was new and useful, what 
he did involved invention, and entitled him to a patent Inventive 
thought was involved in the conception that materials could be em- 
ployed that would dispense with cutting or puncturing instrumen- 
talities altogether. Even if what he did was merely to employ a 
basic material differing in the degree of porosity and toughness, and 
a coating differing in the degree of softness, from that which had 
been previously used, he accomplished thereby a new result. Each 
of these modifications was necessary to successfully introduce the 
new principle, which differentiated his production from the stencil 
sheets of the prior art. 

The only evidence in the record which tends to negative the novelty 
of the invention is the testimony relating to the waxfed paper made 
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and sold by the defendant prior to May 20, 1886, the date of Broder- 
ick's application for the patent. Since 1871 the defendant had been 
engaged in the manufacture and sale of waxed paper for use as 
waterproof wrappers upon candy, meat, and other articles. In that 
business he used many different kinds of paper, and waxed them 
with coatings of different consistencies, including paraffine at dif- 
ferent degrees of fusion. He testifies that he coated with wax, in- 
cluding paraffine ranging from 110° to 140°, every kind of paper he 
could find in the market, from the lightest tissue to packing paper; 
and that in 1878. and subsequently he used considerable Japanese pa- 
per, some of which was yoshino. Until after the date of the appli- 
cation- for the patent in suit, he had never attempted to make any 
wax paper for stencil sheets, and the idea of its adaptability for that 
use had never occurred to him. Early in 1887 the complainant, whose 
officers were experimenting in the production of sheets for manifold- 
ing typewriting, employed him to make stencil sheets. After he 
had tried crepe lisse, nainsook, mull, and tarletan, and different 
kinds of paper, with coatings of various consistencies, Mr. Dick in- 
structed him to try a soft wax, and he then made coatings of a 
greater degree of softness. During these experiments, at his sugges- 
tion, a West India tissue paper was tried. No suitable paper was 
found, however, until some time in the summer of 1887, when, at 
the suggestion of Mr. Dick, yoshino was tried, and was successfully 
coated. This evidence indicates quite persuasively that the defend- 
ant was not conversant with yoshino paper. Assuming, however, 
that he had used it, and had coated it with soft paraffine, it is ob- 
vious that he had done so in ignorance of the characteristics of the 
paper and of the necessary consistency of the coating, and that the 
product, if capable at all of use for a stencil sheet, was an accidental 
product, which contributed nothing to the prior art of making such, 
sheets. 

In disposing of the defense in the court below, Judge Wheeler, 
speaking of the evidence for the defendant, said: 

"It falls short of showing satisfactorily, and beyond fair doubt, that he had 
actually ever waxed this kind of paper; and far short of so showing that he 
had ever made such blanks as these for stencils, or had, by waxing and 
shaping, made this kind of paper in the form suitable for such stencils." 

In these observations we entirely agree. 

The case is one for the application of the doctrine, well settled in 
the law of patents, that novelty is not negatived by a prior accidental 
production of the same thing, when the operator does not recognize 
the means by which the accidental result is accomplished, and no 
knowledge of them, or of the method of its employment, is derived 
from it by any one. Pittsburgh Reduction Co. v. Cowles Electric 
Smelting & Aluminum Co., 55 Fed. 307; Chase v. Pillebrown, 58 
Fed. 377; Toplifl v. Topliff, 145 U. S. 161, 12 Sup. Ct. 825; Tilghman 
v. Proctor, 102 U. S. 707, 711. 

"The chance operation of a principle, unrecognized by any one at 
the time, and from which no information of its existence, and no 
knowledge, of a method of its employment, is derived by any one, 
if proved to have occurred, will not be sufficient to defeat the claim 
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of him who first discovers the principle, and, by putting it to practical 
and intelligent use, first makes it available to man." Andrews v. 
Carman, 13 Blatctif. 308, Fed. Cas. No. 371. 

The assignments of error present no other question than that of 
the validity of the patent. They are not well founded, and the de- 
cree is accordingly affirmed, with costs. 



EDISON ELECTRIC LIGHT CO. v. E. G. BERNARD CO. et aL 
(Circuit Court, N. D. New York. May 5, 1898.) 

1. Patents— Interpretation. 

The courts are not permitted to construe a patent by reconstructing it 
to conform to what it may think was in the mind of the patentee at the 
time. 
1. Same— Mechanical Equivalents. 

On the preponderance of the evidence, held, that an electroplating bath 
is a "translating device"; that the articles placed therein to be plated are 
"connected in multiple-arc"; and that this arrangement is the equivalent 
of a multiple-arc lamp circuit 
8. Same— Electric Dynamos. 

Translating devices which require constant potential should be harnessed 
to a dynamo which produces constant potential; but it does not follow, 
because they are shown to be thus connected in the drawings of a pat- 
ent, that the dynamo so described will secure constant potential, or tell 
others how to secure it 
1 Same. 

The character of the translating devices does not change the character 
of the dynamo, and an electrician does not become an inventor by merely 
attaching a series of lamps to a dynamo which had previously been used 
In connection with a series of articles to be plated by an electroplating 
circuit 
6. Same. 

The Edison patent, No. 264,668, for an improvement in regulating the 
generative capacity of dynamo-electric machines, is void, because of an- 
ticipation by the Brush patent, No. 217,677, for an improvement in dynamo- 
electric machines. 

This was a suit in equity by the Edison Electric Light Company 
against the E. G. Bernard Company and others for alleged infringe- 
ment of a patent for improvements in regulating the generative 
capacity of dynamo-electric machines. 

This is an equity action, founded upon letters patent, No. 264,668, granted 
to Thomas A. Edison, September 19, 1882, for an improvement in regulating 
the generative capacity of dynamo-electric machines. 

The specification says: 

"The object of this invention is to produce means by which the addition or 
removal of translating devices in the multiple-arc circuits of a system of 
electrical distribution shall cause immediately a proper regulation of the cur- 
rent energizing the field-magnet of the dynamo-electric machine supplying 
such system, and this without the use of adjustable resistances, or of any 
mechanism whatever, except the ordinary circuit controllers of the lamps/ 9 

Of the drawing the specification says: 

"A is a dynamo-electric machine, from which lead the main conductors 1 2, 
In multiple-arc circuits from which are placed lamps or other translating de- 
vices, a, each provided with a circuit controller, c. The lower portion of the 
field magnet of the generator A is wound with wire, forming part of a mul- 
tiple-arc circuit, 8 4, from the main conductors 1 2. This circuit is of high 
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resistance, 00 that only a small amount of current sufficient to primarily 
energize the- field-magnet will pass through It It may, If desired, be a circuit 
supplied from an external source Instead of from the conductors 1 2. The 
main conductor 1 Is brought up on one side and wound around the magnet, 
afterwards extending out parallel with the conductor 2. When translating 
devices are first put in circuit the magnet is sufficiently energized by means 
of the circuit 3 4; but as their number is increased the resistance of the main 
circuit Is lowered, so that more current flows through the conductor 1 and the 
magnet becomes more and more energized. As devices are thrown out and 
the resistance of the main circuit increases, the energy of the magnet Is les- 
sened by the decrease of current in the conductor !• 
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"It will thus be seen that the regulation of the machine Is accomplished 
Instantly and automatically by the throwing in and out of circuit of single 
translating devices, the addition or removal of each device having an im- 
mediate effect on the current passing through the field-magnet" 

The claims are: 

"(1) The combination, with a dynamo-electric machine and translating de- 
vices arranged in multiple-arc, of a field-circuit of constant resistance for 
primarily energizing the field-magnet, and another field-circuit whose resist- 
ance is varied by the addition and removal of translating devices, substantially 
as set forth. 

"(2) The combination, with a dynamo-electric machine, of one of its main 
conductors forming a portion of the coils of its field-magnet, a circuit for 
primarily energizing such field-magnet, and translating devices arranged in 
multiple-arc or derived circuits, whereby the addition of each individual trans- 
lating device causes a corresponding Increase in the energy of the field-magnet, 
substantially as set forth. 

"(3) The combination of a multiple-arc circuit containing a portion of the 
coils of the field-magnet of a dynamo-electric machine, a multiple-arc circuit 
containing the armature of said machine, and multiple-arc circuits containing 
lamps or other translating devices, all such multiple-arc circuits being derived 
from the same main conductors, and another field-circuit whose resistance is 
varied by the addition and removal of translating devices, whereby the ad- 
dition or removal of any translating device causes an instant and correspond- 
ing regulation of the current energizing the field-magnet of the machine, sub- 
stantially as set forth." 

The earliest date assigned for the conception of ' the Edison invention is 
August 10, 1879. The machines made at the time of the patent and prior 
thereto did not operate in a satisfactory manner. They never were a com- 
mercial success. They have disappeared. 

On the 22d of July, 1879, letters patent, No. 217,677, were granted to Charles 
F. Brush for an Improvement in dynamo-electric machines. The application 
for this patent was filed March 11, 1878. 

Brush says in the specification: 

"My invention relates to dynamo-electric machines, and has for Its object 
the maintenance In such machines of a 'magnetic field' while the machine is 
running, whether the external circuit is closed or open. In dynamo-electric 
machines as ordinarily constructed, no magnetic field is maintained when the 
external circuit is open, except that due to residual magnetism; hence the 
electro-motive force developed by the machine in this condition is very feeble. 
It is only when the external circuit is closed through a resistance not too large 
that powerful currents are developed, owing to the strong magnetic field pro- 
duced by the circulation of the currents themselves around the field-magnets. 
Such machines are not well adapted to certain kinds of work, notably that 
of electroplating. For this purpose a machine arranged to do a large quantity 
.of work at one operation may fall entirely to do a small quantity, because of 
the comparatively high external resistance involved in the latter case and 
the low electro-motive force of the machine at the start Again, it is well 
known that during the process of electroplating, a very considerable electro- 
motive force Is developed In the plating bath in a direction opposed to the 
current from the dynamo-electric machine. If, now, the current from the 
machine is momentarily weakened, by accident or otherwise, Its magnetic 
field, and consequently Its electro-motive force, are correspondingly reduced. 
If the latter falls below the opposing electro-motive force of the bath, it will 
be overcome by It, and the machine will have the direction of its current re- 
versed. This accident often happens with plating machines, and is a source 
of much annoyance. It will now be obvious that if even a moderately strong 
magnetic field be constantly maintained within the machine, both of the above- 
described difficulties will be eliminated. Other useful applications of a 
•permanent-field' machine will readily suggest themselves. I attain my ob- 
ject by diverting from external work a portion of the current of the machine, 
and using it, either alone or In connection with the rest of the current, for 
working the field-magnets. I prefer the latter plan of the two just above men- 
tioned, especially for electroplating machines. If, now, the external circuit 



Digitized by 



Google 



270 



88 FEDERAL REPORTER. 



be broken entirely, the magnetic field will In the former plan Jnst mentioned 
remain unimpaired, and In the latter plan will remain sufficiently strong to 
effect the desired end. 

"In applying my invention to dynamo-electric machines, I wind the cores 
of the field-magnets with a suitable quantity of comparatively fine wire 
having a high resistance in comparison with that of the external circuit 
and the rest of the wire on the machine. The ends of this wire are so con- 
nected with other parts of the machine that when the latter is running a 
current of electricity constantly circulates in said wire, whether the external 
circuit be closed or not. The high resistance of this wire prevents the 
passage through it of more than a small proportion of the whole current 
capable of being evolved by the machine; therefore the available external 
current is not materially lessened. When this device, which I have called 
a 'teaser,' is used in connection with field-magnets, also wound with coarse 
wire, as shown in Figure 1 of the drawings, for the purpose of still further 
increasing the magnetic field by employing the main current for this pur- 
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pose, In the usual manner, then the 'teaser* may be so arranged that the cur- 
rent which passes through it will also circulate In the coarse wire, thus In- 
creasing the efficiency of the device. This arrangement, Illustrating one of 
the most common applications of my invention, is shown in Fig. 1 of the 
drawings. Instead of the teaser and helix F being constructed from wire 
of different gauges, the size of wire may be alike in both, or the teaser- wire 
may be coarser than the principal magnet-wire; but in these cases the waste 
of current through the teaser would be excessive, leaving comparatively little 
for use in the external circuit Instead of the magnet being surrounded with 
both teaser and ordinary helix F, the latter may be omitted, and the teaser 
Increased in gauge and length (thus still maintaining Its high resistance) until 
it will of Itself maintain sufficient magnetic field. This modified form of 
machine is shown In Fig. 5 of the drawings." 

After explaining the drawings he says: 

"It should be distinctly understood that I do not limit my Invention to the 
form adaptable to any particular dynamo-electric machine, inasmuch as it 
is susceptible of a variety of modifications, whereby it may be applied to 
devices of various constructions without any material departure from its 
spirit and Intent, or the essential principles of its construction and operation." 

The claims of the Brush patent are as follows: 

"(1) In a dynamo-electric machine, the wire or helix E, having a com- 
paratively high resistance and kept constantly in closed circuit while the 
machine is running, in combination with the magnet-wire or helix F, as com- 
monly employed. 

"(2) In a dynamo-electric machine in which the colls around the field-of -force 
electro-magnets are included in the main or operative circuits, the combina- 
tion of such main circuit with a constantly closed differential circuit of pre- 
scribed resistance, for the purpose of maintaining the flow of the current 
through the coils surrounding the electro-magnets in the machine when the 
main or operative (external) circuit is broken, substantially as shown." 

The Brush dynamo was intended for use in electroplating devices. A num- 
ber of machines were built under the Brush patent and were successfully 
operated long prior to the date of the Edison application. Some of these are 
operative machines at the present time. Two of them are In evidence. 

The. defenses are lack of novelty and invention, and noninfringement The 
principal defense is lack of novelty, and it is based upon the Brush patent just 
quoted. The action was commenced December 23, 1893. It was argued Feb- 
ruary 8, 1898, and was finally submitted March 9, 1898. The record contains 
2,453 printed pages, and the briefs 800 printed pages. 

Edmund Wetmore and Richard N. Dyer, for complainant. 
Henry A. Seymour, Robert S. Taylor, Charles A. Brown, and 
Seward Davis, for defendants. 
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OOXE, District Judge. Although this record has been expanded 
beyond reason and precedent, it will be noted that the real issue is 
one of the simplest that can arise in a patent cause, viz.: whether 
the patent is invalidated by a single prior patent. The best evidence 
of what the patent covers is the patent itself. It states that it is 
for "a new and useful improvement in regulating the generative 
capacity of dynamo-electric machines." The claims are for the 
dynamo in combination with translating devices in multiple-arc; but 
as this arrangement of translators has been well known since 1875, 
invention cannot be predicated of this element of the combination; 
indeed, there is no pretense that it can be. If invention can be found 
at all, it must, therefore, be in the dynamo. 

The object of the patentee was to produce means, assuming the 
translators to be lamps, by which the turning on and off of the 
lamps shall cause immediately a proper regulation of the current 
energizing the field-magnet of the dynamo without the help of any 
other mechanism. In short, the dynamo was expected automatically 
to adjust its generative capacity. The translating devices shown 
in the drawings are lamps, but the claims are not limited to lamps, 
and there is no canon of interpretation familiar to the court which 
will justify a construction so narrow. The claims do not speak of 
lamps. The words are "translating devices," and there can be no 
doubt that any translating devices arranged in multiple-arc are 
within the claims, which unquestionably cover motors, plating baths, 
heaters and other similar devices. The drawing shows a rudi- 
mentary dynamo of the conventional Edison type. It is the same 
dynamo which appears, mutatis mutandis, in a large number of pat- 
ents which emanated about the same time from the patent office 
The dynamo of the drawing ha^ compound windings, a vertical field- 
magnet with pole pieces at the bottom and a field wound with two 
coils — a shunt coil of high resistance and a low resistance coil in 
series with a lamp circuit The shunt circuit may, if desired, be 
supplied from an external source. The main conductor is brought 
up on one side and wound around the magnet afterwards extending 
out parallel with the outer conductor of the exterior circuit. 

The specification states that when translating devices are first put 
in circuit the magnet is sufficiently energized by the interior circuit, 
but as the number of translators is increased the resistance of the 
exterior circuit is lowered, and as they are thrown out the resistance 
of the main circuit increases and the energy of the magnet is lessened 
by the decrease of current in the main conductor. This is practically 
all there is of the specification. Considering the far-reaching all- 
absorbing claim which is now asserted for this patent, it must be ad- 
mitted that the specification is most meager and unsatisfactory. It 
is almost a skeleton. If it were expressed in the full, clear and con- 
cise terms required by law, it is fair to presume that the expert wit- 
nesses, at least those on the same side of the controversy, would agree 
as to its scope and meaning. It will be observed that it says nothing 
about "constant potential," or, except inferentially, the means of 
securing constant potential. All details as to the size of the field-mag- 
nets, the relative size of the coarse and fine wire and the length and 
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number of coils of fine wire are omitted, and yet it is maintained 
that sufficient information is conveyed to enable an electrician to 
construct the highly organized and efficient machines of the present 

The combination of the first claim contains the following elements: 
(1) A dynamo. (2) Translating devices arranged in multiple-arc. (3) 
A fieJd-circuit of constant resistance for primarily energizing the 
field-magnet. (4) Another field-circuit whose resistance is varied by 
the addition and removal of translating devices. The elements of 
the other claims are substantially similar, and in view of the conclu- 
sion reached it is unnecessary to consider them in detail. Claim 3 
differs from the other two in that the shunt circuit must be supplied 
from the main conductors. It will be seen that the first claim is not 
for a dynamo of the Edison type or for the system of electric light- 
ing adopted by him, but, on the contrary, that it is broad enough to 
cover, and does cover, any dynamo having the described characteris- 
tics in combination with any translators in multiple-arc. 

The Brush patent relied upon by the defendants was applied for 
17 months before, and was granted 1 month before, the earliest date 
fixed for the alleged Edison invention. The Brush' patent is for an 
improvement in dynamo-electric machines, and has for its object 
the maintenance in such machines of a magnetic field while the 
machine is running whether the external circuit is- closed or open. 
Without analyzing the patent in detail, suffice it to say that the 
description is specific, carefully drawn and clearly illustrated by six 
diagrams. The dynamo of the patent is a compound wound dynamo 
having a shunt and series coil, the former of high resistance and 
the latter of low resistance. In some of the figures the series coil 
is wound over the shunt coil; in others the shunt is wound over the 
series, and in another figure the two coils are wound on opposite ends 
of the same core. The dynamo is designed to generate and maintain 
a sufficiently constant electro-motive force and produce an amount of 
current always corresponding to the amount needed by the devices 
in the working circuit. Mr. Brush shows his machine in combina- 
tion with electroplating in multiple-arc, and Mr. Edison shows his 
in combination with electric lighting in multiple-arc. This is the 
principal distinction between the two. If the one multiple-arc cir- 
cuit be the equivalent of the other, then it cannot be denied that every 
element of the patent in suit is found singly and in analogous con- 
geries in the Brush patent, and that they are described there so as to 
be more readily understood, at least to the uneducated lay mind, than 
in the Edison patent. Not only is this clear from the Brush patent, 
but the proof shows that a number of machines were built pursuant 
to its directions and were commercially used more than two years 
prior to the date of the application for the Edison patent These 
machines exist at the present day, and what is quite remarkable, and 
almost unique in patent litigation, is the fact that, in an art which 
has progressed with giant strides, machines made nearly 20 years 
ago are not only operative, but practically as successful as when first 
built. Two of these working dynamos have been introduced in evi- 
dence, one by the complainant and one by the defendants. Each 
is capable of doing the same work now as in 1880. All of the Brush 
88F.-18 
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dynamos were originally used in electroplating devices. That a 
plating bath is a translating device, that the articles placed therein 
to be plated are connected in multiple-arc, and that such an arrange- 
ment is the equivalent of a multiple-arc lamp circuit seems to be 
established by an overwhelming preponderance of evidence. Not 
only do the expert witnesses called for defendants testify to this, 
but so also does the principal expert witness for the complainant 
whose vast fund of information regarding matters electrical is well 
known to this court. Not only so, but the proposition has received 
judicial sanction in the "Feeder Case," where the court of appeals 
for the Third circuit say: 

"In the art of electroplating, as practiced long before 1880, we find an ar- 
rangement of circuits substantially the same as that of the patent in suit 
Here a large number of articles to be plated simultaneously are suspended 
in the bath by separate wires attached to a metallic rod placed across the top 
of the tank; that is to say the articles are arranged in multiple-arc with 
respect to the electric current" Westinghouse v. Electric Light Co., 11 0. 0. 
A. 542, 63 Fed. 588, 594. 

It must be conceded, therefore, that if the claims of the patent in 
hand are to be construed according to the plain letter of their mean- 
ing, without importing therein limitations and refinements not found 
in the patent, but suggested by subsequent and more accurate knowl- 
edge, the patent is invalidated by the Brush patent and the machines 
made in accordance therewith. 

But it is argued that the patent is for a peculiarly regulated com- 
pound wound dynamo which secures constant, or nearly constant, 
potential in combination yrith incandescent lights arranged in mul- 
tiple-arc or other analogous devices requiring the same constant 
potential. In brief, that it is for the Edison dynamo in combination 
with the Edison system of electric distribution. It is maintained 
that the Edison patent discloses all this and the Brush patent does 
not disclose it. Even though this position could be maintained it is 
still a question whether it involved invention to secure more ac- 
curate regulation after the Brush patent had told the electrician how 
to secure regulation sufficiently perfect to be successful in the electro- 
plating art. It would then seem to be a mere matter of winding 
within the knowledge of the skilled electrical engineer. But a suf- 
ficient answer is that the courts are not permitted to construe a pat- 
ent by reconstructing it to conform to what the court may think was 
in the mind of the patentee at the time. 

Assuming that the dynamo shown in the Edison patent could be 
used for electroplating, and was so used in place of the Brush dynamo, 
it would not have conveyed to the art any information for producing 
constant potential which was not conveyed by the Brush dynamo. 
Translating devices which require constant potential should be har- 
nessed to a dynamo which produces constant potential, but it does 
not follow, because they are shown thus diagrammatically connected, 
that the dynamo so described will secure constant potential or tell 
others how to secure it. The Edison patent, as before stated, says 
nothing regarding constant potential and gives no information as to 
the means of securing it which is not found equally well stated in 
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the prior patent. The claims are perfectly clear and intelligible, 
and there is no precedent for reading into them limitations not found 
in the patent White v. Dunbar, 119 U. S. 47, 7 Sup. Ct 72; Mc- 
Clain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct 76; New Home Sewing- 
Mach. Co. v. Singer Mfg. Co., 68 Fed. 224. 

It is doubtful if Mr. Edison had in mind at the time he applied 
for the patent all of the improvements, perfections and refinements 
which are now asserted. In 1879 the art of electric lighting was 
in its infancy. With the modesty which is usually found in men of 
genius Mr. Edison frankly admits his lack of knowledge upon the 
subject now under discussion. He says: "As I knew nothing about 
dynamo machines, I tried to get information from electricians and 
books." His memory is also vague as to the success of the compound 
wound dynamos. He recollects that there was a great deal of trouble 
with the machines, and that none of them worked, but he attributes 
their failure to variations in the speed of the engine that operated 
them. Mr. Brush, on the other hand, thoroughly understood compound 
winding in connection with other devices in the art of electric light- 
ing, and had proceeded far in the successful construction of dynamos. 
Were it important to inquire which of these two men would be most 
likely to produce a working machine having the necessary character- 
istics, there can be little doubt that Mr. Brush would be chosen. 
But such an inquiry seems irrelevant The patent law cannot be 
administered along such lines as these. Patents are formal grants 
controlled by carefully drawn statutes and strict rules, and must be 
construed as other similar documents are construed. The court is 
not permitted to inquire what the patentee might have done or was 
capable of doing. The question is, what did he do? Conjecture 
and speculation are out of place in interpreting the claims of a pat- 
ent But even if the claims be limited to incandescent lamps in 
multiple-arc circuit it would seem that they are met by the Brush dyna- 
mos. Several tests of these dynamos in connection with lamps were 
made, one of them being made at the argument The court makes no 
pretention to anything but a most superficial knowledge of this com- 
plex subject which can hardly be mastered after the engrossing study 
of years, but it seemed to the court that the test demonstrated what 
the defendants sought to prove. The machine regulated automat- 
ically and maintained a constant electro-motive force within permis- 
sible limits of variation. There was no noticeable variation in the 
lamps from no load to full load. The other experiments described 
in the record appear to have been similar in character and to have had 
similar results. The court cannot resist the conclusion that the 
claims, construed as they must be construed, are invalidated by the 
Brush patent and the dynamos built thereunder. A Brush plating 
machine if made now for the first time would infringe these claims; 
being, in fact, made before, it anticipates them. 

But the learned counsel for the complainant insist: 

"That even assuming the Brush plating dynamo to be a compound-wound 
dynamo within the scope of the Edison patent, there was, under all the cir- 
cumstances shown by the record in this case, invention Involved in the em- 
ployment of such a dynamo in combination with a multiple-arc system of 
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electrical distribution, on account of the discovery that such a dynamo, when 
. the shunt and series colls were properly proportioned, would secure auto- 
matically the peculiar regulation to compensate for variations in the load 
which is required by such a system." 

The doctrine of Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. Ct 
194, is invoked in aid of this contention. As has frequently been 
pointed out, this case has created no new rule upon the question of 
double use. The case was peculiar upon the facts, which presented 
an entirely different condition of affairs from that developed in 
the case in hand. It has always been the law that invention most 
be denied to one who merely takes a device which has been used 
in the same or in an analogous art, and uses it in new environ- 
ments to accomplish a similar result. Stearns & Co. v. Russell, 
29 C. C. A. 121, 85 Fed. 218, and cases cited. It requires only the 
skill of the mechanic in the particular art to make the transfer 
from one branch thereof to another branch. An engineer who has 
used his engine to operate a series of looms knows enough to con- 
nect his driving wheel with a series of knitting machines, and a 
competent electrician who has used a dynamo successfully with 
one series of translating devices should be able to use it in connec- 
tion with another series of translating devices. In other words, 
the character of the translating devices does not change the char- 
acter of the dynamo, and an electrician does not become an in- 
ventor because he attaches a series of lamps to a dynamo which 
had been used in connection with a series of heaters. 

The complainant's proposition, if sustained, would lead to the 
conclusion that Mr. Brush, after having obtained his patent in 
which the dynamo is described as suitable for an electroplating 
circuit, could have attached the same dynamo to a well-known 
lamp circuit and have obtained another patent for that, and so on, 
as often as he changed the character of the translators. Even 
though this work required enlargement, adjustment and some 
change in the winding, it would still be a question of degree with- 
in the realm of the skilled mechanic. An electrician would know 
how to adjust the machine to do the required work and adapt it 
to the new environment. An illustration is found in the record. 
Mr. Edison says that the first dynamo made by him did not work 
because of variation in the speed of the engine occasioned by poor 
governing "as a compound-wound machine should have a regular 
speed to utilize the invention; but after a while the demand for 
close regulation was met, and engine builders were enabled to 
build engines that were very reliable, and then the conditions for 
the employment of compound machines were met. 1 ' It will hardly 
be pretended that the engine builder who produced better regula- 
tion as the demands of the market required it was entitled to a 
patent. It would seem also that a skilled electrician would know 
how to adjust the Brush compound wound dynamo to the new con- 
ditions of an incandescent lamp circuit the moment the two were 
brought together. It would be like operating a carriage with a 
motor which had previously propelled a boat, or using a bullet 
mold for making pills. To restrict the Brush patent to electro* 
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plating would be as unfair as to restrict Edison's to electric light- 
ing. The one illustrates his dynamo in connection with the first- 
named translating devices, and the other with the second-named 
devices. As before stated the patent cannot be limited to any 
one multiple-arc system of electrical distribution, but if it could 
be, invention is not involved in changing one series of translating 
devices for another. It seems probable that, if this controversy 
related to any other machine for generating and regulating power, 
contention would cease the moment a device was discovered in the 
prior art as near to the patented machine as Brush is to Edison. 
The mystery and uncertainty which surrounds everything relating 
to electricity, and the feeling of admiration, almost akin to rever- 
ence, for those men who have subdued this unknown and dangerous 
force and made it do the world's work, make the court diffident about 
applying those principles which are axiomatic in the patent law. 
There is always the apprehension that injustice may be done 
through failure to comprehend the abstruse and difficult problems 
presented. This fear has been augmented in the present instance, 
and the difficulties of understanding the problem involved have been 
vastly increased by a record into which has been dumped haphazard 
everything which either party believed had a bearing not only upon 
the point in issue, but upon the general subject of electrical dis- 
tribution. But even were there more doubt as to the correctness 
of the conclusion reached, the court should still hesitate to enforce 
a patent in the sixteenth year of its age, and thus lay the entire 
art under tribute, when the public has had a right to assume that 
such a system as the defendants are using would not be molested. 
The bill is dismissed. 

NOTB. 

Motions have been made by both parties to strike out testimony. Most of 
these are based on technical grounds and relate to testimony having little 
bearing upon the main point in issue. It will not do to strike out the en- 
tire testimony covered by these motions, as some of it is relevant and is ob- 
jected to only on the ground that it was not taken at the proper time. Por- 
tions of the testimony criticised contain some pertinent matter and the court 
does not feel called upon to attempt to separate the wheat from the chaff. 
As I have frequently had occasion to observe, these motions are inconse- 
quential, they lead to no result and are useful only as they affect the question 
of costs. Should I enter upon a critical examination of the testimony included 
in these motions and strike out such portions as are Irrelevant, no useful 
purpose will be subserved. The truth is that both parties are equally at 
fault for the abnormal size of the record. The difficulty is, of course, largely 
with the system, but it certainly seems as if counsel could prevent a great 
part of the tautology, discursiveness, repetition and tedious and aimless 
dissertations with which these records abound. 

This case presents the most flagrant instance of elephantiasis In patent 
litigation which has come under my observation. To impose such a record 
upon a court overwhelmed with work is hardly defensible; instead of aiding 
the cause of truth it, obstructs and delays it Not only is it unnecessary, 
but, as the counsel who last addressed the court for the defendants ex- 
pressed it, it is unjustifiable from a "humanitarian" point of view as well. 
The courts of this circuit have animadverted so frequently and so severely 
of late upon this practice that it is doubtful if it can be prevented by anything 
the court can say. The only protection the court has against such records 
Is to deny costs for the irrelevant portions. I have no doubt that at least half 
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of the defendants' record could have been omitted not only without detriment 
but with unquestioned benefit to their defense. My impression now is, there- 
fore, that they should recover only half their costs. 



THOMAS ROBERTS STEVENSON CO. T. McFASSELL. 

(Circuit Court, E. D. Pennsylvania. June 18, 1888.) 

No. 47. 

L Patents— Invention— Cooking Ranges. 

There Is no Invention in changing the location of the circulating boiler 
of a cooking range so as to place it horizontally upon a supporting frame 
attached to the top of the range, and in proper connection with the circu- 
lating pipes leading to and from the water-back in the fire chamber, there- 
by dispensing with any brickwork, or in rearranging the warming shelf 
and other parts, having entirely independent and separate purposes, to 
conform to this change in structure. 

2. Same. 

The Hayes patent, No. 310,276, for an Improvement in ranges and stoves, 
is void for want of Invention. 

This was a suit in equity by the Thomas Roberts Stevenson Com- 
pany against Harry W. McFassell, Jr., for alleged infringement of a 
patent for improvements in ranges and stoves. 

Henry E. Everding, for complainant. 
Joshua Pusey, for respondent. 

DALLAS, Circuit Judge. This is a suit upon letters patent No. 
310,276, dated January 6, 1885, issued to Isaac Haves, for "a new 
and useful improvement in ranges and stoves." The specification 
and claim are as follows: 

"My invention consists in constructing a portable cooking range, in which 
the circulating boiler rests in a horizontal position upon a supporting frame 
secured to the top of the range, with circulating pipes connected to the boiler 
and with the water-back in the fire chamber, the object of which is to dis- 
pense with brickwork, and thus lessen the cost, and to economize space, and 
render the parts easy of access in case of repairs or cleaning. My Invention 
is also applicable to ordinary cooking stoves. Reference is had to the accom- 
panying drawings, in which Fig. 1 is a front view of my Improvement In 
portable ranges. Fig. 2 is an end view of the same. Fig. 8 is a perspective 
view of the supporting frame in which the boiler rests. The portable range, 
A, Figs. 1 and 2, has inclosed ends and back, and is provided with the ordinary 
fire chamber, oven, and water-back, with circulating pipes, B, B', leading to 
the boiler. The supporting frame, Fig. 3, consists of the uprights, O, C, the 
upper ends of which are made semicircular in form to accommodate the 
boiler, D. The said uprights, C, C, which may be of any suitable height, are 
secured at their lower ends, a proper distance apart, to the top of the range, 
and are also connected to a plate, E, which extends across, and serves as a 
guard on the back of the range. The boiler, D, which rests in a horizontal 
position on the uprights, G, C\ is connected to the water-back in the fire 
chamber, as above stated, and has its upper surface covered with a warming 
shelf, F, the ends of which are made to project downward and fit over the 
boiler, and are secured to the uprights. What I claim, and desire to secure by 
letters patent, Is the combination of the portable range. A, uprights, O f 0\ 
plate, B, warming shelf, F, boiler, D, and pipes, B, B\ substantially as shown 
and described." 
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Fig. 1 of the drawings, here reproduced, sufficiently exhibits the 
•tructure intended to be covered by the patent: 




It appears from the specification that the main object of the pat- 
entee was to dispense with brickwork, by constructing a cooking 
range with inclosed ends and back, like an ordinary cooking stove, to 
which, as he states, his invention is also applicable. In other words, 
the part of the structure marked "A," whether it be called a stove or 
a range, is simply a cooking apparatus, "with the ordinary fire cham- 
ber, oven, and water-back, with circulating pipes, B, B', leading to 
the boiler"; and if this and nothing more had been claimed, unques- 
tionably no patent could properly have issued. But it is contended 
that by associating and connecting with the range, A, in the manner 
shown and described, the other elements mentioned, Hayes exer- 
cised the inventive faculty, and created a patentable combination. 
I am unable to assent to this. It is quite apparent that the only 
substantial question to which his attention was directed was that 
which is suggested at the outset of his specification. In a portable 
cooking range (that is to say, a range without brickwork), where 
should the circulating boiler be placed? The ordinary circulating 
pipes, would, of course, be made to lead to it, wherever it might be; 
and, no doubt, the place selected for it was a desirable one, and the 
indicated uprights afforded an appropriate support for it in the hori- 
zontal position proposed. This arrangement may be conceded to be 
a convenient and attractive one, but I am constrained to hold that 
invention was not involved in making it. The range, the uprights, 
the boiler, and the circulating pipes were old, and had long been used 
to effect the several objects which they respectively accomplish when 
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arranged according to the patent. The patentee but altered the 
manner of their aggregation. He did not combine them. Further* 
more, in view of the state of the art as disclosed by the evidence, and 
especially by the Whiteley patent, I am persuaded that any skilled 
mechanic, conversant with that art, who had been told to place the 
boiler over the range, would have done substantially all that Hayes 
did. If directed to place it against the wall of the room, he probably 
would have set it upon suitable brackets, and if required to place it 
above the floor, and removed from the wall, upon uprights; and, 
even if the same thing had never been done before, I cannot agree 
that the creative faculty requisite to invention was exercised when, in 
order to support the boiler away from the wall, and over the range 
itself, the necessary uprights were placed upon the latter. The other 
parts designated as elements of the supposed combination, are the 
"plate, E," and the "warming shelf, F." But these certainly do not 
aid the claim. They are quite distinct additions to the structure. 
They have each an entirely independent and separate purpose, and 
neither of them is combined with the other portions of the structure 
so as to contribute to the attainment of any unitary result Nothing 
was devised, either as to their construction or mode of attachment, 
which was not commonplace and obvious. I find it impossible to 
uphold this patent, and therefore the bill is dismissed, with costs. 



EMERSON CO. OP WEST VIRGINIA v. NIMOCK& 
(Circuit Court, E. D. North Carolina. June 25, 1898.) 

1. Actions by Corporations— Pkoof of Corporate Existence— Waiver. 

Ordinarily, the question as to the corporate existence of plaintiff should 
be raised by plea in abatement, and, If defendant fully answers, the ob- 
jection will be deemed waived, 

2. Same— Pleading. 

An answer denying all knowledge of the corporation plaintiff or Its crea- 
tion or corporate existence amounts to a mere general denial, and la in- 
sufficient to raise an issue as to plaintiff's corporate existence* 
8. Equity Procedure— Taking op Testimony without Leave. 

Where an application for further extension of time to take testimony 
Is refused, but the party, notwithstanding, gives notice and takes the 
testimony, the opposite party refusing to attend, the testimony so taken Is 
no part of the record, and must be disregarded. 
4. Expert Evidence— Mods of Taking. 

Expert evidence read from typewritten sheets originally prepared by 
counsel alone, without any notes of the witness, and merely revised by 
the witness on the morning of testifying, without making material changes, 
is not entitled to great respect, even If the deposition is not suppressed. 
6. Patents— Validity— Lumber Drier. 

The Emerson patent, No. 535,982, for a lumber drier, Is void for want 
of novelty and invention. 

This waa a suit in equity by the Emerson Company of West Vir- 
ginia against Robert Mitchell Nimocks for alleged infringement of a 
patent for a lumber drier. 

M. R Walter, Stewart & Stewart, and Battle & Mordecal, for com- 
plainant. 
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F. N. Busbee, John W. Hinsdale, and Ernest Wilkinson, for de* 
fendant. 

SIMONTON, Circuit Judge. Before entering upon the discussion 
of the merits of this case, two preliminary questions must be met and 
decided. 

1. The complainant sues as a corporation, and in its complaint sets 
out the fact of its corporate existence. The defendant, in his amend- 
ed answer, denies all knowledge, by information or otherwise, of the 
corporation, of its creation or present corporate existence of. complain- 
ant. In taking the testimony in chief, no evidence was offered on this 
point by complainant's counsel, but when taking the testimony in 
rebuttal, omission having been discovered, the evidence was offered, 
and is in the record. Ordinarily, this objection, which goes to the 
person of the complainant, should have been taken by plea in abate- 
ment. 1 Daniell, Ch. Prac. (Perk. Ed.) 654. The defendant, having 
fully answered, may well be deemed to have waived this objection. 
Society for the Propagation of the Gospel v. Town of Paulet, 4 Pet. 
480; Pullman v. Upton, 96 U. S. 329. If, however, it be concluded 
that the answer seeks to avail itself of a defense which could have 
been taken by plea, it does not accomplish this result. At the most, 
the answer amounts to a general denial That will not raise this 
issue. U. S. v. Insurance Companies, 22 Wall. 100; Steamship Co. 
v. Rodgers, 21 S. C. 27; Association v. Read, 93 N. Y. 477. And 
above all, inasmuch as the omission to introduce the evidence in chief 
was an inadvertence of counsel, this will be excused, especially as the 
formal testimony is introduced before the taking of evidence has 
closed, and no possible harm could have come to defendant. Hood v. 
Pimm, 4 Sim. 101; Beach, Eq. Prac. § 549. See, also, Ryan v. Martin, 
91 N. C. 464; Johnson v. Smith, 86 N. C. 498. 

Another point must be noticed. The time for taking rebuttal testi- 
mony in this case on the part of complainant had been extended to 
July 21, 1897. On 6th September, 1897, application was made by com- 
plainant to the circuit court (Judge Purnell presiding), for further 
extension. This was refused. The application was renewed on 
18th September following, and was again refused by Judge Purnell. 
Notwithstanding this refusal, the complainant went on and took the 
testimony of Jacob Ulman, which appears at large on the record. 
The counsel of defendant were notified of the intention to take this 
testimony, and of the time and place. They did not attend. It is 
no part of the record, and will be disregarded. It does not stand on 
the same footing as testimony taken without previous leave of the 
court, as in Coon v. Abbott, 37 Fed. 98, and Wenham v. Switzer, 48 
Fed. 612. This testimony was taken despite the refusal of the court 
to allow it to be done. 

One other question has been made in this case, important as one 
of practice. Just before closing the examination in chief of com- 
plainant's expert, Prof. Harry Fielding Reid, he was asked the ques- 
tion: "Just state in conclusion what yog understand to be the in- 
vention of Emerson, as expressed in patent in suit No. 535,982." Re- 
plying to this question, he read his answer from typewritten sheets. 
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To this defendant objected. Upon cross-examination it appeared 
that these typewritten sheets were prepared by counsel for complain- 
ant in his office, not from any notes of the witness, and afterwards 
submitted to the witness on the morning of the examination. He 
revised them until they exactly represented his opinion on the subject 
The original memorandum was produced, and the changes made by 
witness were shown. These did not change the memorandum in any 
material respect Can this testimony be admitted? If an expert 
in a patent case had himself reduced to writing the result of his ex- 
amination of a patent, and had then read it, this may not be objection- 
able. So, much depends upon clear exposition of the thought and 
a careful use of words and sentences that previous consideration and 
preparation would help the examination. But when the paper is 
prepared by counsel, who is cognizant of the strength and weakness 
of his case, and whose dominant idea must be a plausible presentation 
of its merits and concealment of its demerits, who also prepares the 
paper without the restraint of his oath, a very different result follows. 
All men are prone to fall in with the current of thought in a clear and 
able presentation of a subject, and unconsciously to give their assent 
to that which is so well expressed. The course adopted here is peril- 
ously near a leading question. According to Greenleaf on Evidence 
(section 438), a lord chancellor indignantly suppressed a deposition 
made up by counsel from notes of the witness himself. And the 
weakness of all evidence offered in th6 shape of affidavit is that the 
testimony is by one given in the language of another. In the present 
case the evidence is that of an expert. It is an opinion. Its value 
is gauged by the weight to be given to the opinion. Delivered in this 
way, it loses very much of the respect which otherwise would have 
been given it For this reason it is not stricken out. 

The bill in this case is filed by the Emerson Company of West 
Virginia, a corporation, against Robert Mitchell Nimocks. It sets 
up the ownership by the complainant of patents, dated 19th March, 
1895, numbered 535,981 and 535,982, tracing its title thereto, and 
charges that the defendant has infringed the same. In his answer, 
the defendant denies the originality of the invention claimed by the 
complainant; averred that it is controverted also by the Standard 
Dry-Kiln Company, which controversy is in litigation; that the de- 
fendant is using a kiln under contract with the Moore-Cain Dry-Kiln 
Company, and that the patents used by him were originally issued to 
La Fayette Moore, No. 524,598, 14th August, 1894, and 554,134, Feb- 
ruary 4, 1896. Subsequently, by leave of court, he filed an amend- 
ed answer, in which, repeating the defenses in his original answer, 
he averred that the alleged invention and improvements of the pat- 
ents claimed by complainant were covered by a number of other pat- 
ents theretofore issued, setting them out in detail; that the improve- 
ments claimed by complainant were really made by La Fayette Moore; 
that they had been in public use years before; and that there was ir- 
regularity, prolixity, redundancy, and concealment in the descriptions 
and specifications under which the patents of complainant were ob- 
tained. The cause being at issue, a mass of testimony was taken, 
and it comes up for a hearing on the merits. During the taking of 
the testimony, counsel for complainant gave notice that he would not 
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rely upon patent No. 535,981 at all, and that he would rely only upon 
claims 2, 3, 5, 6, and 9 of patent No. 535,982. 

The functions and advantages of this Emerson invention are thus 
described: 

"This Invention relates to an Improved form of drying kiln, designed par- 
ticularly for drying lumber, but useful In drying any other material by heated 
air; and the object of the Invention Is to construct a simple, durable, and 
inexpensive kiln, which will be effective in operation, economical In heat, and 
wherein sufficient moisture (derived from the substance of material being 
dried) will be automatically retained during the initial stages to freep the ex- 
posed surfaces of such substance or material from becoming too dry, and to 
maintain such surfaces in the best condition until the internal moisture therein 
has been extracted." 

The invention is illustrated by a drawing which appears Mow, and 
Is thus explained: 
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A represents Inlets for cold sir; B, B, air passage; 0, opening to radiators 
and drying chamber; D, radiators; E, B, E, B, iron tracks for supporting cars; 
F, F, trucks for supporting material; G, G, material being dried; H, H, H, 
parts of the structure acting as deflectors for directing the current of heated 
air horizontally through the material. I Is a perforated floor or walk way. 
J, J, are covers and walk ways for directing air through radiators. K, K, are 
spaces between walls of building and the material being dried. L, L, are 
receivers or separators out of line of upward current, In which the heavier 
portions of saturated air settle. M, M, Is space for the heated portions of air 
to become separated and draft upward. N Is the point where the heated air 
cushions and forms a return current. O, O, Is the heavier portions of 
saturated air forming into an eddy, and separating. P, P, are ducts or siphons 
leading downward, carrying the moisture that has been separated by gravita- 
tion, and discharging It into the atmosphere. Q, Q, are adjustable covers at 
outlets of siphons. R, R, are walls of building packed with nonconducting 
material. S, S, are inner walls of building. T, T, are ducts or siphons leading 
flownward from drying room into cold air chamber at U. V, V, la a floor 
above air passage. W, W, are walls to ducts or siphons. X, X, is distributing 
chamber beneath radiators. T, Y, are landings at each side of kiln building, 
and connected to frame of kiln structure, and firmly braces It z, e, is earth, 
a, a, is dry heated air, denoted. by arrows, b, b, Is partially saturated air; 
c, c, heated air that has not become fully saturated, and being retained in kiln. 
The claims alleged to be Infringed are as follows: 

(2) A drying kiln having a drying chamber resting on a suitable base, and 
descending air passages having their upper parts open to receive the moist air 
from the said drying chamber, and provided with exits to the external at- 
mosphere, said exits being located between the upper openings and the said 
base. ; 

(3) A drying kiln having) In combination, a "drying chamber,*' means for 
supplying heat thereto, a false floor below the heater, a fresh air supply 
passage, B, below, the false floor communicating with the heating chamber, 
and a descending outlet passage for the delivery of moist air from the drying 
chamber to the passage, B, substantially as and for the* purpose described. 

(5) A drying kiln having In combination a drying chamber, descending air 
outlet passages, having their upper ends open to receive moist air from the 
said chamber, and provided with exits to the external atmosphere, and a lower 
down passage or chamber communicating with the said drying chamber, and 
with the base below said chamber, substantially as described. 

(6) A drying kiln having In combination a drying chamber containing double 
tracks, so arranged as to provide vertical air circulating passages between 
the loaded cars upon the tracks in the drying chamber, means in the drying 
chamber for supplying heat, communications from the drying chamber extend- 
ing down and below the means of supplying heat, and thence opening again 
into the drying chamber, and descending air outlet passages having their upper 
parts open to receive moist air from the drying chamber, and provided with 
exits to the external atmosphere, substantially as shown and described. 

(9) A floor, V, V, with opening, C, to the air chamber, X, X, with the earth, 
z, z, beneath the said floor, forming an air passage for cold air, having inlets, 
A, the duct, T, for conducting the partially saturated air from the drying 
chamber to the said passage at U, U, substantially as described. 

The first question is whether this be an invention over prior art 
It seems to be admitted, as stated by Little, one of the complainant's 
witnesses, that there are upward of 1,300 patents for the drjing of 
lumber and articles of similar nature. The purpose of each of these 
is to secure the circulation of hot air through the material to be 
dried (see Edwards' patent, No. 134,529; Ferins, 220,225; Wood, 
245,911; Cole, 340,660); and the effort is to make such circulation 
as nearly automatic and continuous as possible. Many of these pat- 
ents resemble the patent in question in very many important par- 
ticulars. Hot air is applied below a chamber in which is placed the 
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material to be dried. It passes through this material absorbing the 
moisture in its passage, and ascends to the top of the kiln. Some of 
the patents provide for the escape of the heated air charged with 
moisture through a chimney or other opening in the roof. This 
causes as well a waste of the drying heat as the too rapid drying 
of the outer part of the material. Others have no aperture at all 
except the accidental openings or craneries in the structure. In 
these the heated air is kept within the building, and a circulation of 
the air is created, and the moisture is absorbed from the material to 
be dried. This is a slower process, and experience has shown that 
the result is imperfect. The material is not dried through, or it is 
dried too suddenly, and cracks. The device of the complainant was 
intended to remedy the defects in each of these plans. As is ex- 
pressed in argument, to devise "a structure at once simple and sta- 
tionary, — that is, having no moving parts, — inexpensive and effective, 
to dry the lumber by heating it and retaining the evaporated air so 
as to keep the lumber submerged in a moist atmosphere, and then, 
at the proper moment, to automatically discharge the moisture, and 
thoroughly dry the lumber, and to do all this quickly and with an 
economy of heat." Others had conceived the same idea, and had 
sought to obtain the same result Van Osdel, 363,704; Morton & 
Andrews, 426,463; Moore, 524,598. The patent in question endeavors 
to accomplish this object by means of deflectors, base floor, tracks, 
trucks, and cold-air inlets. All these appear and are shown in prior 
patents in evidence. Leary's, No. 514,832; Rogers, 497,687; Moore, 
524,598; Myers, 296,667. The novelty claimed by complainant is in 
providing overhanging separators or receivers, L, L, and the com- 
bination, arrangement, and location of the ducts, P, P, and, T, T. 
The whole theory of complainant's patent is that the heated air 
passing through the material to be dried, and absorbing the moisture 
in its passage, becomes heavier by reason of the moisture, and, as 
it is driven above the material, it descends by reason of its gravity 
in the duct, K, down through T, where it meets the outer atmosphere 
coming in at U, and its moisture is condensed. It then passes up 
again into the heating apparatus, through the material to be dried, 
and repeats the same operation. When the moisture has all been 
taken from the material, and so the air is lighter, the passage down 
K and T ceases, and the heated air goes out through P, to Q, into 
the outer air. In this operation, L, L, acts as a receiver or separat- 
ing chamber. This theory that air, in absorbing moisture, becomes 
heavier, and, by force of gravity, will descend, is not sustained either 
in actual observation or in science. Kimbal, Prop. Cas. p. 89. Be 
this as it may. With regard to L, L, the experts for complainant and 
defendant concur in the opinion that they are unnecessary, and do 
not perform the function assigned to them. T, T, shows ducts which 
appear and have the same uses in Servoss' patent, No. 469,067. We 
are thus left to the position and arrangement of the ducts, P, P. 
The evidence shows that these ducts act simply as chimneys dis- 
charging the overheated air into the outer atmosphere. They thus 
perform the same function as the chimney in the roof of the earlier 
patents. The location at the side of these outlets checks the flow 
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of heated air and aqueous vapor. But the same result could take 
place with chimneys in the roof by the use of dampers. From this 
point of view there is no novelty in this patent. The complainant 
relies largely upon the function performed by these ducts, P, P, and 
their outlet, Q, Q; and it charges that the defendant has infringed 
his patent, because he has, under his patent of 1896, taken out as an 
improvement of his patent of 1894, No. 554,134, and has made open* 
ings in his structure, which it is charged perform the same function 
as P, P, with the outlets, Q, Q. But the preponderance of the evi- 
dence shows that while in the Emerson structure the air passes out 
of these openings, and none or scarcely any comes in, in the defend- 
ant's structure the outer atmosphere continuously comes into the kiln 
through his opening. Thus, it is demonstrated that P, P, with its 
outlet, performs the part of chimneys, while the opening of the de- 
fendant admit the outer air, instead of discharging air from the kiln. 
The length of this opinion forbids any further extended discussion of 
the case. The specifications accompanying the patent are confused, 
abound in the use of terms and in theories which evidently were not 
clearly understood by the draftsman. And in this they are calcu- 
lated to mislead the public, both as to the character and the extent 
of the claim. Merrill v. Yeomans, 94 U. S. 568. There is no evi- 
dence of a convincing character of the utility of the invention; and, 
examining the exhibits in the case offered by complainant, it does 
not appear that any kilns have been manufactured in accordance 
with the patent. One exhibit offered by defendant (defendant's 
Exhibit No. 1), and shown to be an exact representation of the pat- 
ent of complainant, is dissimilar in important details from the ex- 
hibits of complainant itself. The bill is dismissed. 



WILSON et al. v. CONSOLIDATED STORE-SERVICE CO. 

(Circuit Court of Appeals, First Circuit June 14, 1898.) 

No. 237. 

1. PATENTS— PrELIMINABT INJUNCTIONS. 

Sometimes a preliminary injunction may issue In a suit on a patent when 
the validity of the patent is clear, though it has not been sustained by a 
prior adjudication or public acquiescence. 

2. Same— Prtor Adjudications— Interference Proceedings. 

A decision in interference proceedings cannot be invoked, as against 
strangers to it, as a ground for the issuance of a preliminary injunction. 

ft. Same— Prior Judgments and Acquiescence. 

With reference to a prior judgment or general acquiescence, there must 
be the same freedom from doubt, in behalf of a party applying for a tem- 
porary injunction, as if the question were one of validity alone. And a 
judgment rendered In a cause which, by reason of an adjustment among 
the parties, became practically a mere case before it was judiciaUy passed 
upon, is not sufficient ground for granting such an injunction. 

4 Same— Cash Carriers. 

An order granting a preliminary injunction against infringement of the 
Osgood patents, Nos. 357,851 and 293,192, for a cash carrier, or store- 
service apparatus, reversed on appeal because the validity of the patent 
is doubtful, and because there was no clear adjudication sustaining the 
patent after bona fide contest, and no sufficient proof of pubUc acquiescence. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Consolidated Store-Service Com- 
pany against John W. Wilson and others for alleged infringement 
of letters patent No. 357,851, issued February 15, 1887, to Edwin P. 
Osgood, and No. 293,192, issued February 5, 1884, to Byron A. Os- 
good and Edwin T. Osgood, which patents are for cash carriers, 
or store-service apparatus. In the circuit court a preliminary in- 
junction was granted (83 Fed. 201), and the defendants have appealed. 

Charles E. Mitchell and Elihu O. Loomis, for appellants. 
Frederick P. Fish and Guy Cunningham, for appellee. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is an appeal from an order grant- 
ing an ad interim injunction in a patent suit. Apparently, the 
hearing on the application for the injunction occurred only a short 
time before the complainant below might have brought the case to 
an issue on bill, answer, and proofs. Meanwhile a voluminous rec- 
ord was made up on the application, which apparently had in view 
a determination as on the full merits of the cause. These matters 
were not brought to the attention of the court below, and we would 
not be justified in commenting on this particular record in these 
respects. We refer to them only because we do not wish to leave 
any presumption that we impliedly approve that parties should pro- 
eeed with a voluminous hearing on a mere motion for an ad interim 
injunction at a time when a final hearing may be accomplished 
almost as speedily. Under the circumstances, there are some grounds 
for presuming that both parties intended to waive all objections as 
to the issues to be determined on the motion. At the hearing be- 
fore us, however, the appellants took the usual special objections 
against the issue of temporary injunctions. Consequently we are 
not justified in assuming that the parties intended any waiver. 

Coming to the rules applicable under these circumstances, it can- 
not be denied that a preliminary injunction may properly issue in a 
patent suit, where the validity of the patent is clear, although it 
has not been sustained by a prior adjudication or public acquies- 
cence. Of course, there must in every instance be an equitable 
necessity for relief by injunction; but we are not required to con- 
sider this necessity, because the case at bar clearly falls within the 
rule stated by this court in Davis Electric Works v. Edison Electric 
light Co., 8 C. C. A. 615, 621, 60 Fed. 276, 282, that: 

"The fundamental basis of jurisdiction in equity In relation to patent rights 
and trade-marks is the necessity of protecting established enterprises from 
the great uncertainty caused by infringements, and by the difficulty of meas- 
uring the direct and Indirect losses if infringements continue." 

When the effect of a temporary injunction is merely to maintain 
matters statu quo until a final hearing, one may well be granted, 
notwithstanding the rights of the complainant are doubtful, and 
sometimes even when very doubtful But in patent suits such an 
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injunction does not ordinarily have that effect On the other hand, 
the respondent, while under the injunction, is ordinarily a constant 
loser, and never regains his losses unless the complainant has given 
a bond. Therefore in this class of cases the courts usually hold 
that unless the patent is supported by public acquiescence or prior 
adjudication, or some other peculiar condition, the complainant's 
rights must be free from doubt, to entitle him t<Ta preliminary in- 
junction. It is sufficient for this to refer to Rob. Pat. § 1173 et seq., 
and North v. Kershaw (1857) 4 Blatchf. 70, Fed. Cas. No. 10,311, and 
to the expressions of the circuit court of appeals for the Seventh cir- 
cuit, in Standard Elevator Co. v. Crane Elevator Co., 6 C. 0. A. 100, 
56 Fed. 718, 719, reaffirmed by the same court in Williams v. Manu- 
facturing Co., 23 C. C. A. 171, 77 Fed. 285, 286. 

The case at bar is not an exceptional one in other particulars, so 
that the questions are as follows: Is the validity of the patent 
clear? or has there been a prior adjudication? or has there been 
sufficient acquiescence? 

The validity of the claim in issue in each of the two patents in 
suit is far from clear. It is sufficient to say that we are all of the 
opinion that the validity of each claim is very doubtful, although 
we do not deem it necessary at this stage of the proceedings to 
elaborate the matter. Indeed, we regard it prudent not to do so, 
in view of the fact that the case may again come before us on final 
hearing. 

The complainant below relies on the result of certain interference 
proceedings in the patent office as constituting a prior adjudica- 
tion; but the defendants below were not parties to that proceed- 
ing, and the authorities cited by the complainant are limited to 
privies. The issues on an interference proceeding are narrow, when 
compared with the broad question of the validity of a patent, and 
the method of procedure in the patent office is so unlike that of 
judicial tribunals that a use made of the latter furnishes no prece- 
dent for a use to be made of the former. Walk. Pat. (3d Ed.) § 674, 
states that an interference proceeding cannot be invoked against 
strangers on the question of a preliminary injunction; and Judge 
Lacombe, who carefully reviewed the decisions in regard to this 
matter, in Dickerson v. Machine Co., 35 Fed. 143, 147, came to the 
just conclusion that the only adjudication which can support such 
an injunction, is a judicial one. This leaves to be considered, on 
this point, the prior suit of Store-Service Co. v. Whipple, 75 Fed. 27, 
in which an interlocutory decree was rendered sustaining the claims 
now in suit. The rule as to prior litigation was stated by the cir- 
cuit court of appeals, in the Seventh circuit, in Electric Mfg. Co 
v. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834, 836, and, 
as there stated, was approved by this court in Bresnahan v. Leveler 
Co., 19 C. C. A. 237, 72 Fed. 920, 921. It requires "a bona fide and 
strenuous contest," resulting in favor of the validity of the patent. 
With reference to a prior judgment or general acquiescence, it is 
clear, on principle, that there must be the same freedom from doubt, 
in behalf of a party applying for a temporary injunction, as if the 
question was one of validity alone. A court would be no more jus- 



Digitized by 



Google 



WILSON V. CONSOLIDATED STORB-SEBVICB GO. 289 

tified in granting such an injunction on a doubtful case of a prior 
judgment than it would on a doubtful case of validity. Neither 
can a doubtful case of a prior judgment be assisted by a doubtful 
case of acquiescence, and vice versa. It is plain, on principle, that 
the complainant's right must be clear, either as to the validity of 
the patent, or on the question of a prior judgment, or on the ques- 
tion of acquiescence, although, of course, judgments rendered by. 
consent may be admissible on the proposition of acquiescence, even 
ivhen not so on that which we are now considering. The position 
with reference to the decree against Whipple is as follows: Whipple 
was the agent of a corporation known as the Fuller Company, and 
was sued by the complainant below because, as agent of the Fuller 
Company, he had leased or constructed cash-carrier systems, to or 
for various users, alleged to infringe the patents in suit. The suit 
against him was begun on June 20, 1894, and the defense was as- 
sumed by the Fuller Company.. At that time the complainant be- 
low had made an adjustment with a corporation, known as the Lam- 
son Company, of certain controversies in regard to the patents in 
issue here. This adjustment was of such a character that, although 
its terms are somewhat confusing, yet its effect gave that corpora- 
tion all the same practical advantages with reference to all parties 
with whom it had dealt, or might afterwards deal, as though it had 
become a co-owner of the patents. Afterwards, on August 15, 1895, 
the Lamson Company, having then this broad contract with the 
complainant below, purchased from the Fuller Company its business, 
and stipulated with it that the Lamson Company would obtain from 
the complainant below licenses under the patents in suit, and waiv- 
ers of all claims for damages, covering all the customers of the Fuller 
Company, not exceeding 2,000 stations, and that, so far as it did 
not accomplish this, it would assume the defense of the suits of the 
complainant below against the Fuller Company, its agents and cus- 
tomers. Thereupon the counsel who had been employed by the Fuller 
Company in the Whipple suit was superseded in that suit by the 
counsel of the Lamson Company. Whipple was not a customer, 
but an agent; and it is possible that a full investigation of all the 
facts, and a careful construction of the two contracts referred to 
(that is, the contract between the complainant below and the Lam- 
son Company and that between the Lamson Company and the Fuller 
Company), might leave some remnant for a proceeding against him 
by the injunction which the interlocutory decree directed to issue 
against him. But the Lamson Company had no interest in prevent- 
ing the issue of an injunction against Whipple, as, under its con- 
tract with the complainant below, it could at once license Whipple 
as its own customer, and thus practically annul the injunction. It 
is true, the interlocutory decree which was entered in the suit against 
Whipple may be assumed to have provided for an assessment of 
damages and profits; but there is no evidence that this was ever 
done, or that, under the contracts between the parties which we 
have referred to, it could have resulted in anything substantial. 
On the other hand, as, under its adjustment with the complainant 
below, the Lamson Company was practically enjoying the advan- 
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tages of a co-ownership of the patents in suit, it was apparently for 
its interest to have the patents sustained, even if , as a consequence 
thereof, it might be compelled to pay some damages pursuant to 
its contract with the Fuller Company. On the whole, the best con- 
clusion which can be formed, on the record as presented to us, is that 
the suit against Whipple, before it was finally passed on judicially, 
became a moot case. Apparently, the question of patentability, 
which, rather than that of mere anticipation, is the important one, 
was not presented in that suit; and it is plain that under the rule 
which we have cited, as to the requisites of a prior adjudication as 
the basis of a temporary injunction, the decree therein is not suffi- 
cient on the questions now on appeal. The complainant maintains 
that it prosecuted the case against Whipple vigorously, and that 
it ought not to be made to suffer for any matter which was omitted 
by the Lamson Company in defending it This is not at all rele- 
vant, because the question is not whether it can be made to suffer 
in consequence of that suit, but what it shall gain by virtue of it 

General acquiescence in the patents in suit is set up in the bill, 
but it has not been pressed on us. The law as to this is succinctly 
stated in Sargent v. Seagrave, 2 Curt. 553, 558, Fed. Cas. No. 12,365. 
While acquiescence, even of a qualified or doubtful nature, may 
give aid to a patent on a final hearing, yet, as already said, when 
relied on to support a temporary injunction it must be clear in its 
character and extent. There is nothing in this record answering 
tins requirement. The bill gives the result of the litigation with 
the Lamson Company, as shown by the adjustment to which we 
have already referred; and, if that corporation had been the only 
infringer, the claim of acquiescence would be established. But the 
bill states that there were many other infringers, against some of 
whom suits are still'pending. Also, the record leads to the infer- 
ence that the patents have been in constant litigation, although it is 
alleged that, so far as the litigation has been determined, it has 
resulted in favor of the patents. This undoubtedly refers to va- 
rious adjustments of suits, because no decision of any court is pro- 
duced, except that in the Whipple Case. 

The result is that whether we look at' the question of validity, 
or at that of a prior adjudication, or at that of alleged public ac- 
quiescence, the position is too doubtful to justify a temporary injunc- 
tion in a patent suit. The order appealed from is reversed, and 
the costs of appeal are awarded to the appellants. 



the L. B. X. 

(District Court, W. D. Missouri. March 1, 1808.) 

L Federal Courts— Territorial Jurisdiction— Admiralty Suits. 

An admiralty suit In personam Is a "suit," In the meaning of the act ot 
February 28, 1887, § 4, providing that "all suits*' to be brought in the fed- 
eral courts In Missouri, not of a local nature, shall be brought in the di- 
vision having Jurisdiction over the county where the defendants reside. 
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& Admiralty Proceedings— Suits ik Personam and in Hem. 

When the cause as instituted is one in rem, and the process issued directs 
the seizure of the res only, the fact that the marshal treats the cause as 
a personal action, and serves the owner with process in the usual form, 
does not make the suit one in personam. 

8. Same. 

The act of February 28, 1887, dividing the Western district of Missouri 
Into four divisions, and establishing district and circuit courts in each 
division, creates a distinct district, and distinct courts, having all the es- 
sential features of a district and a district court as originally created; 
and such courts are limited in their jurisdiction over proceedings in rem 
in admiralty to cases in which the res is situated within their territorial 
limits. 

This waa a libel in admiralty by the Weber Gas & Gasoline Engine 
Company against the steamboat L. B. X. The cause was heard on 
motion by the claimant to dismiss the libel for want of jurisdiction. 

Wash. Adams and Chas. B. Adams, for libelant. 
8. D. Chamberlin, for claimant 

ADAMS, District Judge. This is a proceeding in admiralty insti- 
tuted in this court by libelant against the steamboat L. B. X. The 
prayer of the libel is for the arrest of the vessel, and a monition to 
any and all persons claiming any interest in her, to the end that 
libelant may be awarded the amount alleged to be due it for work 
done and material furnished in her repair. Upon filing of the 
libel a warrant of arrest was duly issued, commanding the marshal 
of this district to arrest the vessel, and cause public notice of such 
arrest to be given by publication in the Kansas City Mail, admonish- 
ing and summoning all claimants to the vessel to appear in this court 
on the 4th Monday (the 25th day) of April, and interpose their claims, 
if any they had. The marshal, acting under this warrant, made a 
seizure of the vessel at her home port, at Jefferson City, Mo.; the 
same being in the Central division of this district. It appears from the 
return of the marshal that he also delivered a copy of the warrant of 
arrest and of the libel to Henry Strutman, who is alleged in the libel 
and in the warrant to be the owner and master of the vessel. Strut- 
man, as such owner, now comes and files a motion in this court to 
dismiss the libel for the following alleged reasons: (1) Because at 
the time of its filing and service upon him he resided at Jefferson City, 
in the county of Cole, in the Central division of this district; and (2) 
because the vessel at the time of its arrest was at its home port, Jef- 
ferson City, and not in any county over which this court, in the West- 
ern division of the district, has jurisdiction. Counsel have argued 
this motion as if the suit were a proceeding in personam. While I 
do not think they are correct, yet, with a view of answering their 
argument, and at the same time disclosing historically the legislation 
which bears on the subject for its appropriate use in disposing of the 
motion, I have concluded to first treat this suit as a proceeding in 
personam. 

The question raised by the present motion is whether the division 
of the Western district of Missouri into four subdivisions by the act 
of congress approved February 28, 1887 (24 Stat. 424), has any effect 
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on the Jurisdiction in admiralty and maritime causes as it existed 
before such subdivision was made. Section 9 of the judiciary act of 
September 24, 1789 (1 Stat. 73), provides "that the district courts 
shall have original cognizance of all civil causes of admiralty and 
maritime jurisdiction, including seizures," etc., within their respec- 
tive districts, as well as upon the high seas. By the act of March 16, 
1822 (3 Stat. 653), the state of Missouri was made a judicial district, 
to be known as the "Missouri District," and a district court was estab- 
lished therein. By the act of March 3, 1857 (11 Stat. 197), the Mis- 
souri district was divided into two judicial districts, to be known re- 
spectively as the "Eastern and Western Districts"; an additional court 
was created, and the jurisdiction over the state divided between the 
two courts. By the act of January 21, 1879 (20 Stat. 263), the Western 
district was divided into two divisions, to be known as the "Eastern 
and Western Divisions of the Western District of Missouri," and juris- 
diction over the former Western district was divided bfetween two 
courts, — one for each division, as specified by the act. Section 3 of 
the act provides, in substance, that all civil suits thereafter to be 
brought in either of said courts shall be brought in the court having 
jurisdiction over the division in which the defendant resides. By the 
act of February 28, 1887, sufrra, the Western district of Missouri is di- 
vided into four divisions, to be known respectively as the "St. Joseph, 
the Western, the Central, and the Southern Divisions." Section 2 
specifies the different counties which shall constitute these several di- 
visions. Section 3 in direct terms establishes a district and circuit 
court in each of the several divisions (except the Southern division, in 
which the district was by that act alone created), and provides for the 
holding of two separate terms of the district court in each and every 
year in each of said divisions, and requires the judge of the Western 
district of Missouri to hold these several courts. Section 4 provides 
as follows: 

"That hereafter all suits to be brought In the courts of the United States 
In Missouri, not of a local nature, shall be brought In the division having ju- 
risdiction over the county where the defendants, or either of them, reside, 
but if there be more than one defendant, and a part of them reside In differ- 
ent divisions or districts of said state, the plaintiff may sue In either division, 
or either district where one of such defendants resides, and send duplicate 
writs to the other division or district directed to the marshal of said district* 9 

Section 5, among other things, provides: 

'That process issuing out of the courts of either division of said district 
shall be directed to the marshal of the district In which the division Is located, 
and may be executed by him or his deputies upon the party or parties against 
whom Issued wherever found within his district" 

Comparing the language of the act of March 16, 1822, supra, creat- 
ing the Missouri district, and the court therefor, with the act of Feb- 
ruary 28, 1887, supra, dividing the Western district into four divi- 
sions, and establishing district courts for each division, and defining 
their respective territorial jurisdictions, it appears that greater par- 
ticularity is employed in the latter act than in the former. Lan- 
guage is there employed clearly creating separate jurisdictions, and a 
court for each such jurisdiction, and in terms confining the jurisdic- 
tion of each court, so far as personal actions are concerned, to causes 
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in which the defendant resides within the division where the action 
is brought In other words, each of these divisions, and the courts 
created therein, have all the essential features of a district and a 
district court as originally created. Taking counsel at their word, 
and treating this suit as a proceeding in personam against the mas- 
ter or owner of the vessel, as if libelant were proceeding by simple 
monition, under rule 2 of the admiralty rules, there would, in my 
opinion, be no jurisdiction over such owner or master. He did not 
reside within the Western division of the Western district of Mis- 
souri, over which this court has jurisdiction. This cause certainly 
comes within the comprehensive and general term "suit," and accord- 
ing to the requirement of section 4 of the act of February 28, 1887, 
"all suits" must be brought in the division having jurisdiction over 
the county where the defendants, or either of them, reside. Differ- 
ent provisions, however, are made in the event the owner may have 
property or credits within a given district, and resides elsewhere. 
In such case the libelant, under rule 2 of the admiralty rules, might 
have secured an order for the attachment of the property, or for the 
garnishment of debtors to the owner. In re Louisville Underwriters, 
134 U. S. 488, 10 Sup. Ct. 587; Cushing v. Laird, 107 U. S. 69, 2 
Sup. Ct 196; Ex. parte Devoe Mfg. Co., 108 U. S. 401, 2 Sup. Ct. 
894. This process for the attachment of property and garnishment 
of credits seems to be treated by the authorities as in lieu of personal 
service in cases where the owner or master cannot be served with pro- 
cess, but may have property or credits within the jurisdiction of the 
court. Manro*v. Almeida, 10 Wheat. 474. The remedies above re- 
ferred to are applicable to cases in personam only. Whatever may 
have been the distinction drawn in some of the cases referred to by 
proctors of libelant, founded upon the rule that a proceeding in ad- 
miralty is not a "civil cause," within the meaning of section 9 of the 
judiciary act of 1789, it is believed that such distinction cannot now 
be made in a proceeding brought since the passage of the act of Feb- 
ruary 28, 1887, supra, which provides, as already seen, in terms, that 
"all suits" (not civil causes only, but all causes of action whatsoever) 
which parties may desire to institute in any of the courts of the 
United States (including, of course, the district court in any branches 
of its jurisdiction) shall be brought in the division having jurisdiction 
over the county where the defendants, or one of them, reside. If, 
therefore, this were a proceeding in personam, as argued by counsel, 
against the owner or master of the vessel, it could not have properly 
been instituted in this court, but should have been instituted in the 
district court for the Central division of this district, which has sole 
jurisdiction over Cole county, in which the owner and master resides. 
I do not understand that the foregoing conclusion is at variance 
with the doctrine of the case In re Louisville Underwriters, supra, 
relied upon by proctors of libelant. That case simply decides that 
when a foreign insurance company has, in compliance with the law of 
Louisiana, appointed an agent at New Orleans, on whom legal process 
might be served, and when a monition issuing out of the district court 
for the Eastern district of Louisiana in a suit in personam, in ad- 
miralty, was there served upon such agent, it was effective to bring 
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into that jurisdiction, in a personal action, the insurance company, 
incorporated in Kentucky. It is also authority for the proposition 
that a suitor in admiralty is not compelled to resort to the home of 
the defendant when its goods or credits can be attached in other ju- 
risdictions. The case of The Willamette, 18 C. C. A. 366, 70 Fed. 
874, is authority only for the proposition that when a suit in ad- 
miralty was commenced in the Western division of the state of 
Washington, and the owner of the ship lived in the Northern division, 
and the ship was seized in the Northern division, the owner, as claim- 
ant, may waive the objection to the jurisdiction, if any there was. 
In considering the applicability of that case, it should be observed 
that the act of congress creating the judicial district of Washington 
divides it into four divisions, "for the purpose of holding terms of the 
district court." 26 Stat. 45. If, therefore, the case was otherwise 
applicable to the question now under consideration its facts might 
distinguish it from this case. 

Bo it appears that the cases relied upon by the proctors for libelant 
do not affect the conclusion already reached in this case. If, there- 
fore, this suit could be construed as a suit in personam, inasmuch as 
the jurisdiction of this court is assailed at the outset, and no waiver 
thereof made, the motion to dismiss for want of jurisdiction would 
necessarily be sustained. But in my opinion this is not a suit in 
personam. It is true, the marshal makes return on the warrant of 
arrest that he executed it by delivering a copy of the writ and the 
libel to Henry Strutman, the owner and master of the vessel. This 
action 'of the marshal in treating Strutman as a defendant personally 
interested in the case cannot change the character of the suit itself. 
The duty of the marshal, under rule 2 of the admiralty rules, was to 
arrest the vessel, her engines, machinery, etc., and take the same into 
his custody for safe-keeping, and to cause public notice thereof, and 
of the time assigned for the return of process and the hearing of 
the suit, to be given by publication in a newspaper as required by the 
warrant of arrest. The fact, therefore, that the marshal treated this 
as a personal action, and served the owner with process in the usual 
form of spch actions, is insignificant. The cause, as instituted, was 
one in rem. The process issued pursuant to the prayer of the libel 
was to seize the res only. It already appears that the home port 
of the vessel was at Jefferson City, within the territorial jurisdiction 
of the district court for the Central division of the Western district, 
and that the vessel was not at the time of the institution of the suit, 
or at the time of the issuance «f the process, within the territorial 
jurisdiction of this court. The marshal, it appears, seized the boat 
at Jefferson City, and now has her in his custody at that place. The 
question now remaining for solution is whether, under the facts so 
disclosed, this court has jurisdiction of this cause, as a suit in rem, 
and may proceed therewith to a final determination. On this ques- 
tion, also, there is no waiver of the jurisdiction by any persons, claim- 
ants to the vessel, or otherwise. On the contrary, the owner of the 
vessel now appears, under this view of the case, as a claimant chal- 
lenging the jurisdiction of the court over this vessel. The chronolog- 
ical consideration already had of the legislation creating the courts 
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— First, of the Western district of Missouri; second, of the Eastern 
and Western divisions of the Western district of Missouri; and, 
third, of the St Joseph, Western, Central, and Southern divisions 
of the Western district of Missouri, and defining their territorial 
jurisdictions — is convincing to my mind that the several divisions, 
and certainty those created by the act of February 28, 1887, supra, 
were intended by congress to be jurisdictional subdivisions, and that 
the courts established in them are limited in their jurisdiction over 
real actions and proceedings in rem to cases where the real estate 
or the res proceeded against is situated within its territorial limits. 
As already seen, the act of February 28, 1887, not only divides the 
Western district into four divisions, but establishes a district and 
circuit court in each of the several divisions, and particularly confers 
jurisdiction upon such courts, and limits the same to the counties 
composing the division. The language of the act of March 16, 1822, 
supra, creating a judicial district out of the state of Missouri, and 
establishing a district court therein, is not so clearly expressive of the 
legislative intent to confine its jurisdiction to the limits of the state 
as is the more specific language of the act of February 28, 1887, to 
confine the jurisdiction of the district court for the Western division 
of the Western district of Missouri to the confines of the several 
counties composing that division. It is manifest that congress never 
intended these subdivisions of a district as mere convenient ar- 
rangements for holding the courts of the district This appears 
from the specific and accurate language employed, which is entirely 
inconsistent with such intent, and also from the language employed 
in other acts creating courts for mere convenience. See specially 
the act of February 24, 1879 (20 Stat. 418), as construed in Logan v. 
U. S., 144 U. S. 263-297, 12 Sup. Ct 617. It is true, the act of Feb- 
ruary 28, 1887, supra, makes no specific provision for jurisdiction over 
real actions* or proceedings strictly in rem; but considering the 
familiar satutory rule respecting real actions in state courts, re- 
quiring them to be brought in the court of the county where the land 
is situated; considering also the strict limitations imposed by the 
act in question, as already observed, with respect to personal actions, 
and considering especially the manifest purpose of congress to create 
separate territorial jurisdictions for each court in the several divisions 
of this district, — I cannot doubt that congress intended that all pro- 
ceedings in rem, involving a seizure of the res, as well as all real ac- 
tions of every kind, should be brought in the court of that division 
having jurisdiction over the territory where the real estate or res 
might be. Rule 23 of the admiralty rules requires that, if the libel 
be in rem, the libel shall state that the property or res is within the 
district These rules were revised and corrected by the supreme 
court of the United States, under an act of congress conferring the 
power, at its December term, 1870. At that time divisions of districts, 
as they now exist in some of our states, were unknown; and in the 
light of legislation already referred to creating these divisions, with 
separate courts, and jurisdiction limited to certain prescribed territo- 
ry, it is my opinion that the divisions thus made constitute districts, 
within the true meaning of this rule, and require all suits in admiralty, 
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in rem, to be brought in the division of the district In which the res 
is located. The procedure in admiralty has been, from very ancient 
times, determined by considerations of the demands of trade, and 
the necessities of those interested in promoting it; and courts have 
been vested with jurisdiction so as to promote safety and convenience 
of commerce, and a speedy decision of controversies when delay might 
often be ruin. Practice and procedure have been adopted in har- 
mony with this general policy, and therefore the supreme court says, 
in Re Louisville Underwriters, supra: 

"To compel suitors in admiralty, when the ship is abroad, and cannot be 
reached by a libel In rem, to resort to the home of the defendant, and to pre- 
vent them from suing him in any district in which he might be served with a 
summons, or his goods or credits attached, would not only often put them 
to great delay, inconvenience, and expense, but would In many cases amount 
to a denial of Justice." 

This general policy is not violated by the conclusion reached in 
this case. No practical difficulty can be experienced in cases like this, 
arising in a locality where courts are so numerous and accessible, 
in resorting to the court with jurisdiction over the territory of the 
home port of the vessel, or where she can be found. I am aware 
that section 5 of the act of February 28, 1887, supra, provides that 
process may be executed by the marshal upon the party or parties 
against whom issued, wherever found within the district itself. This, 
however, cannot be held to enlarge the jurisdiction of the court as 
specifically conferred. It means only that process, like writs of execu- 
tion, contemplated by sections 985, 986, Rev. St., and writs of sub- 
poena, as provided by section 876, which may lawfully reach beyond 
the territorial jurisdiction of the court issuing it, shall be executed 
by the marshal. Treating this suit, therefore, aa a proceeding in 
rem, I am constrained to hold that this court has acquired no juris- 
diction, and the motion to dismiss must be sustained* 



THE HIGHLAND LIGHT. 

THE OCCIDENTAL. 

TOWNSLEY t. BARNESON et aL 

(District Court, D. Washington, N. D. June 25, 189a) 

1. Admiralty Pleading— Cross Libels. 

Admiralty Rule 53 is to be given a construction sufficiently broad to 
allow all matters in dispute between the parties, which must necessarily 
da considered in the determination of the original case, to be fully con- 
sidered for all purposes, so that the rights of both parties may be fully 
protected and finally adjudicated in one suit 

Sl Same. 

To a libel in rem to recover money earned by libelants as stevedores In 
loading certain vessels, a cross libel may be filed, under Admiralty Rule 
53, to recover damages for breach of a promise by plaintiffs to render 
certain towage services to the vessels in question, where the agreement for 
loading the vessels and for' furnishing the towage were both embodied In 
the same instrument, and the mutual promises of the parties constituted 
the consideration of the contract. 
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This was a libel by John Barneson and Richard Chilcott, co-partners 
doing business nnder the Arm name and style of Barneson & Chilcott, 
against the bark Highland Light and the ship Occidental, to recover 
for services rendered as stevedores in loading these vessels. The 
claimant, T. F. Townsley, having filed a cross libel against the libel- 
ants, claiming damages for breach of an agreement to furnish tug 
boats for towing the said vessels, has now moved for an order re- 
quiring libelants to give security for the payment of any judgment 
which may be recovered against them on the cross libel. 

Harold Preston, for cross libelant. 
Wm. H. Oorham, for respondents. 

HANFORD, District Judge. This cause has been heard upon an 
application by the cross libelant for an order requiring the firm of 
Barneson & Chilcott, who are original libelants in several suits in 
rem against the bark Highland Light and the ship Occidental, to give 
security for the payment of any judgment which may be recovered by 
the cross libelant, as provided by the fifty-third admiralty rule, pre- 
scribed by the supreme court, and also upon exceptions to the cross 
libel. Barneson & Chilcott are suing to collect the amounts which 
they have earned by their services as stevedores in loading the ves- 
sels named, pursuant to a written contract made and entered into by 
and between said firm and the cross libelant, who is the charterer and 
manager of said vessels. The cross libelant claims damages for a 
breach, on the part of the original libelants, of a provision in the same 
written contract by which the libelants promised and agreed to fur- 
nish tug boats for towing the Highland Light and the Occidental 
into and out of certain ports of Puget Sound, when required, during 
the time of the life of said contract The application for security 
is resisted, and the cross libel is alleged to be defective and insuffi- 
cient, on the ground that the cross libel is not founded upon any 
counterclaim arising out of the same cause of action for which the 
original libels were filed. The libelants insist that, although the 
written contract provides for services as stevedores in loading the 
vessels, and also for towage services, it is not a single and entire 
contract, but that two contracts are contained in one written instru- 
ment, and they dispute the right of the cross libelant to file a counter- 
claim for damages growing out of the transaction under the contract 
for towage services in a suit to recover compensation for services un- 
der the contract for stowing the cargoes. 

The fifty-third admiralty rule does not permit new and distinct mat- 
ters not involved in the issues tendered by an original libel to be the 
basis of a cross libel, but any cause of action in favor of a party called 
upon to defend against the original libel founded upon the same con- 
tract, or arising out of the same transaction, is a counterclaim which 
may be set up by a cross libel A construction must be given to the 
rale sufficiently broad to allow all matters in dispute between the 
parties which must necessarily be considered in the determination of 
the original case, to be fully considered for all purposes, so that the 
rights of both parties may be protected and finally adjudicated in one 
«uit Genthner v. Wiley, 85 Fed. 797. 
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The demand pleaded in the cross libel may be properly set up as a 
defense in the original suits. In so holding, I base my opinion, not 
alone upon the fact that the agreement for towage service is contained 
in the same written instrument which contains the agreement under 
which the libelants worked as stevedores, but also upon the fact that 
the contract is by its own terms founded upon the mutual promises of 
the respective parties as its consideration, and there is no other con- 
sideration to make the obligations of each party binding, except the 
sum of one dollar paid by each to the other, which, in effect, leaves 
the contract to rest entirely, as to consideration, upon the mutual 
promises of the parties. The agreement, therefore, of the libelants 
to supply tug boats to perform towage services is the consideration 
for the agreement of the cross libelant to employ the libelants and 
pay them for loading the vessels, and a demand for damages resulting 
from a breach of the contract to perform towage services is clearly a 
counterclaim arising out of the same cause of action for which the 
original libels were filed. The exceptions to the cross libel will be 
overruled, and an order will be entered requiring the libelants to 
give security in favor of the cross libelant to the amount of f 25,000, 
and proceedings in the original suits will be stayed until the security 
is given. 



THE CRESCENT. 
(District Court, D. New Jersey. June 27, 1896.) 

1. Maritime Liens— State Statutes— Priorities. 

A Hen under a state statute, for work and materials furnished In the 
home port, takes precedence of a mortgage executed after the work was 
completed. 

2. Same— Waiver— Taking Note. 

The rule that a note taken for the amount of a maritime Hen for repairs 
Is presumptively taken aB collateral security, and does not, of Itself, de- 
feat the lien, applies to the case of a lien acquired under a state statute. 

This was a libel by Henry M. Sciple and others against the proceeds 
arising from the sale of the steamer Crescent, to enforce a lien for 
work done and materials furnished 

Harrison H. Voorhees, for petitioners. 
Howard Carrow, for intervening petitioner. 

KIKKPATRICK, District Judge. The petitioner, Sciple, claims 
a lien for work done and materials furnished the steamer Crescent 
in April, May, June, July, and September, 1896, which became a 
part of the vessel, and were furnished on the credit of the boat and 
master at her home port in New Jersey. They claim a lien by virtue 
of the state statute which provides that "for work done or materials 
or articles furnished in this state for or toward the building, repair- 
ing, filling, furnishing or equipping such ship or vessel," the debt 
incurred therefor "shall be preferred to all other liens thereon, except 
mariner's wages." 2 Gen. St. p. 1966, § 46. Charles Betchner inter- 
venes for his own interest, as the holder of a mortgage on the steamer. 
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dated September 28, 1896, by virtue of which he claims to be entitled 
to a preference in payment over petitioner Sciple. Both claims 
are liens by virtue of the state law, and their respective priorities 
must be determined by it. The work was done prior to the date 
of the mortgage, and the lien attached when the work was 
completed. Betchner, in his answering petition, contends that the 
Sciple lien was merged in a mortgage upon the vessel, which was 
registered subsequent to his own. The proofs fail to substantiate this 
claim. It appears from the evidence that notes were accepted for 
the greater part of the debt incurred to Sciple, but they were not paid. 
"The acceptance of notes by persons entitled to maritime lien for re- 
pairs does not defeat the lien. There is a presumption that the note 
is only taken as collateral security." The Ella, 84 Fed. 471. There 
is no reason why the same principle should not apply where the lien 
is given by state statute. As between Betchner, the holder of a mort- 
gage given subsequent to the time when the work was done and ma? 
terials furnished by petitioner Sciple, the latter is entitled to priority 
of payment. 



THE PACTOLAS. 

(District Court, 8. D. New York. June 21, 1898.) 

Sbaxrh— Shobt Allowance— Scurvy— Proof Insufficient. 

Upon claims for damages for short allowance and alleged consequent 
scurvy, on a voyage from Shanghai and Manilla to New York, held not 
sufficiently established by the evidence. 

George Whitefield Betts, Jr., for libelants. 

Wm. M. Ivens, Harrington Putnam, and E. W. Ivens, for respond- 
ents. 

BROWN, District Judge. Two libels have been filed in this matter 
by 13 seamen on board the Pactolas on a voyage from Shanghai and 
Manilla to New York, to recover compensation for short allowance 
of provisions, and damages for alleged scurvy arising from this cause. 
The first libel was filed by 11 of the seamen against the Pactolas in 
rem, and the other by 2 of the crew against the owners in personam. 
The answer denies all the charges of the libel. 

A very considerable amount of evidence has been taken, including 
also the testimony of various medical experts as respects the disorder 
from which several of the seamen were suffering on arrival at New 
York. The clear preponderance of the medical evidence is that the 
disorder was beriberi and not scurvy, except possibly in the cases 
of Olsen and Smith, who showed some symptoms of swelling and 
bleeding gums and loose teeth, if their testimony is to be believed, 
which might possibly indicate scurvy; but their recovery in two or 
three days seems hardly consistent with this theory. 

As respects the provisions and any complaints by the seamen, the 
evidence is very contradictory. The master, first officer and carpenter 
contradict most explicitly all the charges of the seamen as respects 
any deficiency of provisions, or any substantial complaints in regard 
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to the food, its quality or amount There is so much inconsistency 
also in the testimony of the seamen on this subject, that I find it 
impossible to base any decree upon their statements, unless corrobo- 
rated by other circumstances. 

The libelants' counsel claims that their story is confirmed by com- 
paring the number of running days on the voyage with the amount 
of the beef and pork consumed or supplied. The master testifies that 
the beef and pork were loaded at New York before departure for 
Shanghai and that no other was taken on board. He testifies to tak- 
ing about 21 or 22 tierces of beef; but he refers to the store book kept 
by him, in which the amount of beef in stock on leaving New York 
is stated to be 20 tierces, and the amount of pork 14 barrels. The 
run to Shanghai was made in 177 days. After lying about two months 
there, the ship went to Manilla upon a run of 19 days, and after a 
delay of several months at Manilla, sailed for New York, making the 
trip in 131 days. None of the beef or pork was used during the ship's 
stay in port, and some fresh provisions were taken on at each place. 
The master's store book further shows, that on leaving Shanghai 
he had on board 11 tierces of beef and 8 barrels of pork, not counting 
opened barrels; and on arrival at New York two of each remained un- 
opened. A tierce contains about 300 pounds of beef; a barrel, about 
200 pounds of pork. According to this testimony there was the same 
amount of beef and pork, viz. 3,900 pounds, used during the trips from 
Shanghai to Manilla and from Manilla to New York, occupying 150 
days, that was used in the trip from New York to Shanghai, occupying 
177 days; and yet the testimony of the seamen is explicit that there 
was sufficient beef and pork on the trip to Shanghai, which was 27 
days longer than the trip back to New York. This weakens very 
much the force of their evidence* 

The libelants' proctor submits some arithmetical computations as 
to the amount that should have been supplied to the men, reckoning 
1£ pounds per day of either beef or pork for each of the 22 persons 
on board the ship. Computed on this basis the ship would not have 
been sufficiently stocked at the start for 327 days at sea. Several de- 
ductions however should be made in this computation. At each port 
there were fresh provisions supplied, lasting for a certain period. 
Again, 5 of the 22 persons were in the cabin, for which the testimony 
shows that there was a very considerable supply of miscellaneous 
canned meats, which would much diminish the use of salt pork and 
beef in the cabin, and one of the 5 in the cabin moreover was the 
captain's wife; so that as respects beef and pork it is doubtful wheth- 
er the cabin should count for more than 2 persons. The data for any 
exact arithmetical computation are wanting. 

If the 150 days from Shanghai be taken with the stock of beef and 
pork on hand as given by the captain and confirmed by the entry in 
the store book, which contains nothing on its face tending to discredit 
it, and allowing 10 days' fresh provisions taken at the two porta, 
there would appear to be about 28 pounds of beef or pork consumed 
per day; and this, making some deductions as respects the cabin con- 
sumption, as above stated, would indicate very nearly a full supply 
to the crew. The officers, moreover, testify explicitly that there was 
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no restriction ever given as respects the amount of pork or beef to be 
furnished to the crew; and upon arrival in New York there were 
1,000 pounds remaining unopened, besides parts of a tierce and barrel 
unconsumed, making an abundant supply for more than 30 days. It 
is hardly probable that the crew would have been kept upon a short 
allowance with so considerable an amount of surplus beef and pork 
to remain over at the end of the voyage. 

As to the articles of vegetable food and lime juice, the libelants' 
case is certainly not made out. 

The libels are dismissed, but without costs. 



HAVERON et al. v. GOELBT et al. 

(District Court, S. D. New York. June 4, 1886.) 

Shifpihg Mastebs— Supplying Seamen— Seamen's Board. 

Where seamen for a yacht are procured by shipping agents at the mas- 
ter's request, sign articles, and at the master's request are supplied with 
board until the master may call for them, but are afterwards discharged, 
the shipping agent's services and supplies are maritime, and within the 
jurisdiction of a court of admiralty. 

This was a libel in personam by John Haveron and Michael Bren- 
nan against Mary R. Goelet and George G. De Witt, as executors of 
the last will and testament of Ogden Goelet, deceased, to recover for 
services in procuring a crew for a yacht, and in boarding them at the 
master's request The cause was heard on exceptions for want of 
jurisdiction. 

George W. Dease, for libelants. 
Theodore De Witt, for respondents. 

BROWN, District Judge. In determining the exceptions to the 
jurisdiction the averments of the libel are to be taken as true; namely, 
that the libelants at the request of the master of the respondents' 
yacht obtained the seamen for the contemplated voyage, procured 
them to sign an agreement in the nature of shipping articles for em- 
ployment on the vessel on and after February 21, and that at the 
master's request, the yacht not being ready to receive the crew, the 
libelants procured board and lodging for them for 30 days, at which 
time the voyage was abandoned and the seamen discharged, in conse- 
quence of negotiations for the sale of the yacht to the United States; 
and that the libelants have become liable for the board of the men 
during this time to the amount of about f 900, and were further en- 
titled to the customary charge of |3 for each seaman shipped. 

I cannot distinguish the present case from that of The Gustavia, 
Blatcht & H. 189, Fed. Gas. No. 5,876, in which Judge Betts in 1830 
upon almost identical facts held that the services of the libelants were 
not only maritime but constituted a lien upon the vessel, the ship 
there being foreign though the seamen never went on board. In the 
present case, as the yacht is a domestic vessel there is no maritime 
lien; but the libelants' services were maritime within the decision 
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in that case; and as The Gustavia seems never to have been over- 
ruled, it is my duty to follow that decision. The distinction between 
that case and various others in which the services are held to be not 
maritime is that in that case the procuring of seamen was held to be 
furnishing necessary supplies to the ship, i. e. the means indispensable 
for the contemplated voyage, and furnished at the express request of 
the master. It is the same here. By signing the agreement, which 
in the case of a yacht stands in the place of shipping articles, the 
seamen were virtually brought by that contract under the control 
and disposition of the master; and they were at all times in readiness 
to obey his orders. Their board while the yacht was not ready to 
receive them, was also at the master's request and was for the bene- 
fit of the yacht, inasmuch as from the time they were engaged to be 
on board, viz. February 21st, the yacht was bound to support them. 
The seamen were virtually delivered to the yacht and to the master 
as in the case of any other necessary supplier or goods, which are 
held to be delivered to the ship, when placed under the control of the 
master, whether actually on board or not. 
The exceptions are therefore overruled. 

On subsequent hearing of the cause the right to commission was 
established, but the claim for board of the seamen was disallowed, no 
shipping articles. having been signed by the master, and otherwise no 
authority existing to bind the owners. 



THB FLORENCE. 

(District Court, N. D. New York. July 6, 1888.) 

1. Towage— Injurt to Tow— Liability of Tug. 

A tug la liable for injuries happening to a boat in its tow through any 
want of proper knowledge by the master of the difficulty of navigation 
in the waters which are the theater of the tug's operations, or from so 
making up the tow that it cannot safely pass between a known obstruction 
and the shore. 

8. Samb— Evidbwcr— Unknown Obstructions. 

Positive evidence of persons on different boats in a tug's tow that one 
of the boats therein struck upon the bottom, and that they heard a 
grating noise, is not to be overcome, as evidence of negligent towage, by 
mere negative evidence, such as that other tugs with similar tows passed 
the same place without striking; and such evidence is not to be accepted 
as proof that the boat struck an unknown obstruction, so as to relieve the 
tug from liability. 

Libel by Franklin Allen, master of the canal boat J. W. Whitney, 
against the steam tug Florence, to recover damages for negligent 
towing of the canal boat on the 31st day of August, 1897, at a point 
on the Hudson river about opposite the arsenal wharf at Watervliet, 
N.Y. 

The libel alleges that the Florence agreed to tow the Whitney, having a 
cargo of corn, from Troy to Albany for an agreed price. The Whitney was 
placed by the tug in the forward tier of the tow, there being two tlera and 
three canal boats abreast in each tier, the Whitney occupying the port side* 
The Florence had entire charge of the fleet and did the steering. This was 
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customary and proper. After proceeding about a mile and a half down the 
middle of the river the tug passed over to the easterly side, and attempted 
to tow the fleet between a dredge anchored in the river and the easterly shore 
and negligently ran the Whitney aground, causing the injuries complained of. 
The faults imputed to the tug are that she was negligent in arranging the 
boats three abreast In view of the position of the dredge, in attempting to 
pass the dredge with the boats so arranged and in towing the Whitney into 
the shallow water on the east side of the river. The answer denies all neg- 
ligence on the part of the tug, and alleges that when the Whitney reached 
West Troy on the previous day she was in a damaged and leaky condition 
and that whatever damages were suffered by her were occasioned by reason 
of her own negligence in not being In a seaworthy condition. 

Ingram & Mitchell and John W. Ingram, for libelant 

Harris & Budd and Worthington Frothingham, for respondents. 

COXE, District Judge (after stating the facts). On the 31st day of 
August, 1&)7, the libelant's canal boat Whitney, while being towed 
by the respondents' tug Florence down the Hudson river from Troy 
to Albany, sprung a leak of so serious a nature that it became neces- 
sary to beach her on Beverwyck island, at the northerly limits of the 
city of Albany. The theory of the libelant is that the damage thus 
produced was due to the negligence of the tug in not properly making 
up the tow and in going too near the shoals on the easterly side of 
the river. The theory of the defense is that if a collision occurred 
at all it was with a hidden obstruction unknown to experienced river- 
men. No negligence is imputed to the canal boat. The duty imposed 
upon the master of a tug in such circumstances is to use the caution 
and skill which belongs to prudent navigators. He is required to 
exercise ordinary diligence and see to it that the tow is properly made 
up and that the lines are strong and securely fastened. He must 
know the condition of the river, the width of the channel and the tow 
and the effect of the tide. He must determine whether canal boats 
when lashed together can pass safely between the edge of the channel 
and any obstructions which may be in the river. He is the pilot of the 
voyage and responsible for the navigation of both vessels. If accident 
results from the want of proper knowledge on his part of the difficul- 
ties of navigation in the waters which are the theater of his tug's 
operations, the owners of the tug are liable. The Margaret, 94 U. S. 
494; The Niagara, 20 Fed. 152; The M. J. Cummings, 18 Fed. 178, 
and cases cited. Although the master of the tug is bound to know 
of snags, sand bars, sunken barges and other dangers of navigation, 
he is not responsible for a loss occasioned by striking an unknown 
rock. The Angelina Corning, 1 Ben. 112, Fed. Cas. No. 384 ; The Mary 
N. Hogan, 30 Fed. 927; The Bobert H. Burnett, Id. 214; The Pierre- 
pont, 42 Fed. 687. 

The evidence is overwhelming that the Whitney was in a seaworthy 
condition at the time she was taken in tow by the Florence. The 
respondents offered some evidence of admissions by the Whitney's 
master that, on her journey from Buffalo, she struck upon sharp rocks 
at a point where blasting was going on and received injuries which 
caused her to leak. This is denied by the master and every member 
of the crew testified that nothing of the kind occurred. Admissions 
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are most unsatisfactory proof of facts and should not be accepted 
against positive proof to the contrary. Assuming, then, that when 
taken in tow the Whitney was in the ordinary condition of canal 
boats of her class, the inference is plain that something must have 
occurred on the way down the river to cause the midden and danger- 
ous leaking. She was then wholly in charge of the tug. There is some 
evidence that there were eight boats in the tow. Assuming, however, 
that there were but six, three in each tier, the tow was some 54 feet 
broad by 200 feet long with no propelling force or steering power of 
its own. The "stone crusher" was anchored about the middle of the 
channel and the evidence is clear, both from the testimony of wit- 
nesses and the chart introduced by the respondents, that the channel 
was deeper upon the west side than upon the east side of the crusher. 
There is no dispute that the tow proceeded down the river upon the 
east side of the crusher, and several witnesses upon the Whitney and 
upon other boats of the tow testify positively that she strick bottom 
when about opposite the crusher. Several heard a grating noise and 
one witness testifies that he saw the bow of the Whitney rise when 
she came in contact with the bottom. It also appears that after the 
Whitney was placed on the dry dock a long scar, apparently made by 
a hard, sharp instrument and extending from the bow backward for 
60 feet, was discovered. This might have been made by a rock or by 
the anchor of the crusher. To meet this testimony the respondents 
offered a large amount of testimony of a negative character. It is 
said, that if the tow had come in contact with any obstruction it 
would immediately have been telegraphed to the engine and would 
have retarded or stopped the tug. And, again, it is proved by a num- 
ber of river pilots that they proceeded up and down the river in safety 
upon the day in question and upon the previous day with tows sim- 
ilarly made up. Of course this latter, evidence is of little value, unless 
the draught of the tows, the condition of the tide and the position 
of the crusher are shown to be similar to the conditions at the time 
of the accident The presumption is that something occurred while 
the tow was in charge of the Florence to cause the leak. The testi- 
mony of the libelant's witnesses is positive and conclusive that this 
was occasioned by the negligent towing of the Florence. Such testi- 
mony cannot be overthrown by mere inference drawn from negative 
testimony of the character mentioned. Upon the whole case the court 
is satisfied that the injury in question was occasioned by lack of 
prudence upon the part of the Florence. 

The theory that the Whitney may have struck an unknown rock 
or other obstruction in the channel cannot be maintained. It is 
based wholly on conjecture. There is absolutely no proof of such 
an obstruction. It would require unusually strong evidence to con- 
vince the court that such an obstruction could exist in a channel 
only about 250 feet in width and traversed daily by a multitude of 
boats. There should be a decree for the libelant with a reference to 
compute the amount due. 
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SCOW NO. 15. 

(District Court, S. D. New York. April 4, 1896.) 

Wharf aob— Statutory Rates— Scows. 

Under the classification of vessels by the New York statute prescribing 
different rates for wharfage, held, that scows should be classed with 
"barges," and charged at the same graded rates. 

Alexander & Ash, for libelant. 
Peter S. Carter, for claimant 

BROWN, District Judge. The libel was filed to recover statutory 
compensation for wharfage for 26 days in September and October, 
1896, under the New York statute of 1882 (Consolidation Act, § 798). 
The scow was of 302 tons measurement, and was engaged in carrying 
stone from 134th street, North river, to Glen Cove, Long Island Sound. 
The libelant claims wharfage at the rate of two cents per ton for the 
first 200 tons, and half a cent per ton for 102 tons above 200, in ac- 
cordance with the first clause of section 798. The claimant contends 
that this clause is not applicable to the scow in question, and also 
that the libelant as lessee of the wharf covenanted to observe all 
rules and regulations prescribed by the dock department, as respects 
rates of wharfage, which it was alleged allowed but 50 cents a day 
for such boats. 

On the trial, though there was evidence of a practice to some ex- 
tent on the part of the city to charge such boats only 50 cents a day, 
no evidence could be produced or found of any rule or regulation of 
{hat kind. The libelant is, therefore, entitled to charge statutory 
rates. 

Section 798 does not provide any rate to be charged for the wharf- 
age of scows, under that specific name. Section 799 relates only to 
vessels engaged in the clam or oyster trade; and section 800, to canal 
boats or vessels engaged in freighting brick on the Hudson river. 
Neither of the latter sections has any application to this case. Re- 
turning, therefore, to section 798, it will be observed that it makes 
provision for three groups or classes of vessels: 

(1) "Every vessel of 200 tons burden and under, two cents per ton; and 
for every vessel over 200 tons burden, two cents per ton for each of the first 
200 tons and one-half of one cent for every additional ton"; except 

(2) "Vessels known as North River barges, market boats and barges, sloops 
employed upon the rivers and waters of this state, and schooners exclusively 
employed upon the rivers and waters of this state," which are charged a graded 
rate; the rate for vessels of between 300 and 350 tons Is* $1.25 per day. 

(3) "Every vessel or floating structure other than those above named or used 
for transportation of freight or passengers, double the first above rates, ex- 
cept floating grain elevators, which shall pay one-half the first above rate." 

Looking at the various provisions of this section, as well as the 
two following sections, I am of the opinion that the scow in question 
should be classed with the second group. It does not belong to the 
third group, for the reason that the scow was used for the transpor- 
tation of freight; and not to the first group, for the reason that that 
class seems designed to embrace the ordinary vessels engaged in com 
88 P.— 20 
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merce and navigation that are complete in themselves, and not the 
subsidiary and inferior class of vessels that have no motive power 
of their own and are dependent upon other vessels for their naviga- 
tion. 

Scow 15 had no masts or motive power of her own. Considering 
that every other kind of inferior craft has a lower rate expressly 
prescribed by the statute, there is at least a general presumption that 
the larger plenary rate was not intended to be imposed upon scows, 
which belong to the most inferior and helpless class. The libelant 
contends that the words "every vessel" include scows, because scows 
are not expressly excepted. But I am not satisfied that the term 
''barges" in the second group may not properly be held to include 
"scows."' The evidence does not show any such precise signification 
in the general term "barges" as to exclude scows. The statute uses 
these two terms "North River barges" and "barges." This shows 
that the word "barges" has both a narrower and a more general 
sense. The North River barges are a superior and specific class to 
which evidently this scow would not belong. But the terms "market 
boats and barges" seem to be used in a very general sense. The evi- 
dence as to the kind of boats which might be included under these 
terms is not very precise.' The libelant's witness, Darrow, though 
he calls this boat a scow, says a scow is larger than some barges. 
He says that "they are both built on the same plan, and both take 
their cargo in the same way." The libelant, on the other hand, says 
a barge has always an overhanging guard and a small hull, while this 
(scow) carries all her load on deck with no guard. But the context 
indicates that he is speaking of a "North River barge," which is \ 
special kind of barge. The claimant says that this scow is known as 
"a ballast scow or barge"; and that it is of the same build as brick 
scows, which are chargeable only at the rate of 50 cents per day. 

That the words "every vessel" in the first group were not intended 
to apply universally except to those vessels specifically excepted in 
group 2, must be inferred from the language of group 3, which pro- 
vided a still different rate for "every vessel br floating structure other 
than those above named." 

Classing the scow in question under the general term of "barges," 
the libelant is entitled for 26 days* to |32.50, with interest from March 
12* 1897 f for which a decree may be entered with costs. 



THE NEW HAMPSHIRE. 
(District Court, S. D. New York. April 20, 1808.) 

SWXLUB HBAB PlEB8— EXCESSIVE SPEED— NEGLIGENCE IN MoOHINO. 

The steamer Y. v moored at pier 1 North river, had her windlass broken 
by the sudden strain of surging in and out in the swells of the steamer 
N. H.; held that the damage was due to unusual swells made by the N. 
H. v either through her excessive speed or going too near to the piers, and 
also to the failure of the Y. properly to take In her slack lines as the tide 
changed; and that the damage should be divided. 
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This was a libel in rem by Robert Mackill against the steamboat 
New Hampshire to recover for damages to a steamship from swells 
while moored in the slip. 

Convers & Kirlin, for libelant 
Hoffman Miller, for claimant 

BKOWN, District Judge. The above libel was filed to recover for 
damages to the steamship Yarrowdale, moored on the south side of 
pier 1, North river, by swells caused by the steamboat New Hamp- 
shire in passing near the slip at about 5:15 on the morning of Au- 
gust 3, 1897. The steamship was moored to the wharf with her bow 
in. She had two lines leading forward, one of them a manilla haw- 
ser, which was fastened around the port end of the drum of the wind- 
lass, and the other a steel wire rope, which coming from the spile 
through the steamer's forward starboard chock took one turn around 
the starboard end of the windlass, and was then carried to the iron 
bitts about four or five feet aft of the windlass. Her witnesses tes- 
tify that the New Hampshire passed a few hundred feet from the 
end of the slip, and that her waves were unusual and caused the 
Yarrowdale to surge forward on her lines with such force that on 
the recoil the windlass was broken on the starboard side in taking 
up the strain from the wire rope. 

There is considerable conflict in the testimony about the speed 
of the New Hampshire and the size of the waves she caused. She 
is a large Sound steamer, plying regularly between New York and 
Stonington. There is no evidence that, as ordinarily run, her waves 
do damage to vessels moored in the slips. On the other hand, it 
appears that the Yarrowdale had been moored at the same place for 
two weeks in the same manner that she was moored on the morn- 
ing of the 3d, and that she had received no injury from any passing 
vessel. The New Hampshire, making three trips a week, must have 
passed this slip at least 12 times previously while the Yarrowdale was 
moored there. 

As evidence that the New Hampshire could not have been going 
at an excessive rate of speed, it is urged that in rounding the Bat- 
tery she had been obliged to slow, and that she only started up her 
engines when about opposite pier 1; while the witnesses for the 
libelant testify that her rapid speed was noticed and commented on 
just before the damage was done. 

The primary question is not the question of the precise speed of 
the New Hampshire. In passing the slips a steamer is bound to go 
at such moderate speed and at such a distance away that her waves 
will not do damage to ships properly moored in the slips that she 
passes. If a given steamer at a speed of 10 knots within 500 feet of 
the slips, sends damaging waves into the slips, that speed and prox- 
imity are not lawful for her. The size of each steamer's waves when 
they reach the slips depends upon her model, the speed of her pro- 
peller, and her distance from the docks; and every steamer must 
take the risk of regulating her speed and distance accordingly. I 
am satisfied from the evidence that the waves of the New Hamp- 
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shire on the morning in question were much above the usual wave 
disturbance. This may have arisen partly from being nearer the slip 
than usual, and partly from putting her propeller at fall speed ahead 
opposite the wharf. 

The weight of evidence, I think, establishes the fact that it has 
long been the customary practise to use wire ropes for mooring and 
for fastening around the windlass; so that I cannot hold this to 
have been improper in this case. But from the great rigidity of 
steel ropes, there is more need of attending to the slack of the fasten- 
ings than when manilla ropes alone are used, to prevent injurious 
surging. 

I must sustain the defendant's contention that there was negligence 
on the part of the Yarrowdale in not taking up the slack of her lines at 
about the time of this accident. The master's evidence is explicit 
that such changes in the lines are proper and necessary at different 
stages of the tide. At the time of the accident, the tide was near 
low water. If the slack was less, and the need of taking it up was 
somewhat diminished by the fact that the vessel was low down 
when her loading was completed, the evidence does not warrant the 
finding that it could be neglected altogether. The watchman, in- 
deed, testifies that the lines at the time of the accident were right. 
But the circumstances satisfy me to the contrary. The lines had not 
been changed during the 12 hours previous. The accident, as I find, 
arose from the combined effect of unusual waves from the New Hamp- 
shire while passing too near the slip or at too great speed, together 
with too much slack in the lines of the Yarrowdale. The accident 
would not probably have happened without both causes concurring; 
and it follows, therefore, that the damages should be divided. 

Decree accordingly. 



MENANTIC a S. CO., Limited, v. PEIRCE et at 

(District Court, S. D. New York. July 5, 1808.) 

Charter Party— Construction— "Pull Reach of Whole Cargo Capacity" 
—Acquiescence in Disputed Claim— Protest. 

A charter of the steamship M. for a fruit cargo and other merchandise 
from Mediterranean ports at a lump sum, granted the "full reach of the 
whole of the cargo capacity including half deck." At Palermo the 
charterer claimed the right to load fruit in the cattle spaces on the spar 
deck, for which the M. had been fitted; the captain refused to load In 
those spaces, and the dispute was referred to the owner In London, who 
telegraphed: "Allow cattle deck, but under protest and shipper's risk": 
whereupon the fruit was received, but the master lodged a protest claim* 
Ing extra freight for the fruit so carried, and by this libel sues for this 
extra freight money. Held, that the charter granted all cargo spaces for 
which the ship was arranged and adapted, and Included the "shelter 
deck" for fruit, which was less burdensome and inconvenient to the ship 
than cattle in the same spaces; (2) that the receipt of the fruit on the own- 
er's order, was a voluntary acquiescence in tne respondent's claim of right, 
without duress, and allowed no subsequent right of recovery of extra 
freight, contrary to the Intent of the charter; and that the master's claim 
thereto in the protest was without authority and Ineffectual. 
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This was a libel in rem by the owner of a steamship to recover 
from her charterers freight collected by them for cargo alleged to 
have been carried in excess of the charter obligations. 

Convers & Kirlin, for libelant 
Wilhelmns Mynderse, for respondents. 

BKOWN, District Judge. The libel was filed by the owner of the 
steamship Massapequa against the charterers of that ship to recover 
the freight collected by the charterers on green fruit carried on the 
upper deck in the cattle spaces of the steamer, on the ground that 
this carriage was in excess of the charter obligations. 

The case turns upon the construction of the language of the char- 
ter, and the effect to be given to the dealings of the parties. 

The charter was dated April 29, 1896, for the transportation from 
Mediterranean ports of a cargo of fruit or other lawful merchan- 
dise. It gave to the charterers the "full reach of the whole of the 
cargo capacity including the half deck," and no cargo to be taken in 
any part of the steamer without consent of the charterers. The ship 
took on board about 2,000 tons of white stone, and the rest of the 
cargo was green fruit, mostly from Messina and Palermo, the fruit 
occupying much the greater space. 

On the upper spar deck near the center of the ship, and on each 
side of the smokestack, there was an inclosed space about 80 feet 
long. There was a similar inclosed space from 18 to 20 feet long 
at each end of the ship. The libelant's manager testifies that the 
inclosed space in the center of the ship forward of the smokestack, 
was what was understood as the "half deck," the inclosed spaces at 
the extreme ends being used as quarters for the seamen or officers. 
Between these inclosed spaces the deck, as the ship was originally 
built, was wholly open. Afterwards these open spaces, each about 
80 feet long, both forward and aft of the central inclosure, were 
themselves mostly inclosed for the purpose of transporting cattle, 
and they were fitted up with suitable fixtures for that purpose, the 
spaces being boarded up firmly with two-inch plank, and a roof built 
over the inclosures of sufficient strength for use in the discharge of 
cargo. These spaces were called by the libelant the "shelter deck," 
presumably as affording shelter for the cattle. In the roof of each 
of these two cattle inclosures there was a large opening immediately 
above the hatches of the spar deck, somewhat larger than the hatches 
themselves, being about 20 feet long by 18 feet wide. These open- 
ings had no coamings and no hatch covers and were always open for 
ventilation. There were other openings in the sides of the inclosures 
to promote circulation of air. 

The respondents, who were engaged in the transportation of fruit, 
had for Beveral years been accustomed to load two other steamers 
(not of the libelant's line) that had similar cattle structures on the 
spar deck; they had been accustomed to use the cattle spaces for 
the stowage of green fruit along the side of the ship, and these spaces 
were considered the most desirable for fruit of all the spaces in the 
ship, owing to the superior ventilation. 
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In the negotiations preceding the execution of this charter, the 
Massepequa was described as having a permanent wood shade deck 
for cattle, but a spar deck of iron. Such a spar deck, if not covered 
or in any way sheltered from the sun, would be deemed objectionable 
for fruit cargo, owing to its greater transmission of heat 

A portion of the fruit was loaned at Messina, and the balance at 
Palermo. At Palermo the respondents' agents proposed loading 
fruit on the shelter deck. The master objected that the charterers 
were not entitled to the use of this space under the terms of the 
charter, and that it was not a proper place to carry fruit. The re- 
spondents claimed that it was a part of the ship's "cargo capacity" to 
which they were entitled. The dispute was referred to the owner 
in England, who telegraphed to the master: "Allow use of shelter 
deck under protest and -at charterers' risk." The cattle spaces were 
accordingly used for fruit, and the respondents, it is agreed, collect- 
ed freight amounting to about f 1,300 upon the fruit stowed in those 
spaces. The libel seeks to recover from the respondents the amount 
of freight thus collected, as collected for the libelant's use. 

In the case of Neill v. Ridley, 9 Exch. 677, where a charter had 
let the "whole reach of the vessel's hold from bulkhead to bulkhead, 
including half deck," and the charterers had loaded a few cattle in 
the cattle spaces on deck, after notice that the freight therefor must 
be paid to the owners, it was held that the owners were entitled 
to the freight for the cattle, on the ground that the terms of the 
charter excluded the use of the deck spaces. Here the terms of the 
charter not only contain no such exclusion but give to the charterers 
the "whole cargo capacity of the ship, including half deck," and 
exclude the owner from carrying any cargo at all without charterers' 
consent. There is no doubt that cattle, when carried, are part of the 
cargo of the ship. The phrase "cargo of cattle" is not unfamiliar. 
Cattle are merchandise, and under that term have been held cov- 
ered by a policy of insurance. Strictly, therefore, it cannot be said 
that the space designed to be used for the transportation of cattle, 
is not "cargo capacity of the ship," although from its exposure it 
may not be suitable for ordinary merchandise. The form of charter 
used in this case was that of a fruit charter, and so headed at the 
top. But it was designed, as it states, for the purpose of carrying 
fruit and other lawful merchandise. About 2,000 tons of white stone 
were carried in the hold; and had the charterers insisted on carry- 
ing some cattle on the shelter deck, making their own provisions for 
doing so, there is certainly nothing in this charter or in the evidence 
which would exclude them from this use of the shelter deck, or re- 
quire them to account to the owner for the freight on cattle so car- 
ried. The use of the same spaces for fruit instead of cattle, was less 
burdensome, and less inconvenient to the ship, than the carriage of 
cattle would have been; so that I fail to see any equity in the ship's 
present demand. 

The libelant claims that the expression "including the half deck," 
excludes by implication the use of the shelter deck. The circum- 
stance however that appears in evidence, namely, that the half deck 
is sometimes used for the ship's coal, as it was in fact used on thfe 
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voyage, is a sufficient explanation of this express provision, and im- 
ports no limitation, therefore, of the broad grant of "the whole car- 
go capacity" to the charterers. 

In my judgment this broad grant of "the full reach of the whole 
of the cargo capacity" of the ship, includes all the cargo spaces 
wherein any lawful merchandise could properly be stowed, except 
only such spaces as the charter itself reserves, or such as are usually 
and necessarily reserved for the uses of the ship in the prosecution 
of the voyage. The expression naturally imports all the cargo spaces 
for which the ship is adapted and fitted. This is strengthened by 
the clause excluding the owner from any right to carry cargo with- 
out the charterers' consent. The fact that cattle spaces were pro- 
vided on the upper deck, is sufficient proof that that portion of the 
ship was not necessary for the use of the ship in navigation; nor is 
it contended that more of these deck spaces were used for fruit than 
might have been used for cattle, or more, than was reasonably com- 
patible with the ship's own needs. No doubt in loading cargo in 
an exposed part of the ship the charterers must take the risks be- 
longing to it, as they did in this case, and as the evidence shows 
they expected to do from the first. Their use of these spaces was 
beneficial to themselves, but it was also in harmony with the ship's 
arrangements; and from their prior use of similar spaces in othei 
vessels, and the fact that notice that this ship was provided with 
these spaces was communicated to them and to their agents at the 
very outset of the negotiations for this charter, I think they were 
justified from the first in expecting this use of the ship's cattle 
spaces for fruit. Had the owner wished to exclude the use of the 
shelter deck, which by the very plan of the ship as she was then 
fitted up and represented, contemplated the use of this part of the 
ship for cargo, he should have excepted this part of the ship, instead 
of granting the "full reach of the whole cargo capacity," an ex- 
pression that seems to me the strongest that could be used to grant 
every part of the ship that was designed or fitted to carry cargo. 

The dealings of the parties leading to the carriage of the fruit 
in the cargo spaces also seem to me to preclude the libelant from 
recovery in this action. On the 23d of May the fruit was alongside 
of the vessel at Palermo. The master had persistently refused to 
receive it. The charterers had insisted on their legal right to the 
use of the shelter-deck spaces from the first, as a part of the cargo 
capacity, and on that ground they had prepared a protest against 
the master's refusal to receive the fruit in these spaces, while allow- 
ing the ship to sail, though in violation of their rights as they con- 
ceived them. At that moment the master received a telegram from 
the owner: "Allow cattle deck but under protest and shippers 1 
risk." The fruit was thereupon loaded the same evening. The mas- 
ter testifies that when notice of this telegram was given to the re- 
spondents' agent, he also told the agent that he would. charge freight 
for the fruit. The agent contradicts this testimony, and I think this 
notice was probably not given till the next day, when the ship's pro- 
test was prepared and served upon the respondents' agent This 
instrument, after reciting that the captain, in consequence of *he 
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charterers' and their local agent's insistence and explicit orders to 
load cargo on the cattle-shelter deck, had allowed the charterers to 
stow an extra quantity of cargo in the space above mentioned, "pro- 
tested against the charterers and their agents, holding them respon- 
sible for the breach of said charter party in the use of said cattle- 
shelter deck, and claimed the extra amount of freight due for such 
space at the rate of 1/6 per box above and beyond the sum due by 
charterers under the charter party, and reserved the right to proceed 
against the aforesaid charterers at time and place convenient." 

I do not regard it as material whether notice that extra freight 
would be claimed was given before the cargo was put on board, and 
before the ship's protest was made or not; first, because such a 
claim was not within the master's authority, and second, because 
without effect. The dispute between the charterers' agent and the 
master as to the right of the former to the use of the shelter-deck 
spaces had been referred for decision to the owner; and his decision 
was made and communicated by the telegram above stated. The 
master had no authority to add to the terms and conditions of this 
telegram, or to the permission to load which it granted. The mas- 
ter's claim to freight was also without effect, because he could not 
by any such mere notice create a right to extra freight which would 
not otherwise exist. The circumstances show plainly that the char- 
terers did not acquiesce in any such claim, and the captain knew it. 
The charterers claimed the use of the shelter deck as a claim of right. 
The owner so understood it, and the owner finally assented to the use 
of this space at the charterers' risk, though under protest. This as- 
sent was voluntary on his part. There was no duress or constraint 
upon the ship, the master or the owners. The direction to take the 
goods under protest, emphasizes the voluntary character of the as- 
sent by asserting that the ship was not bound to take them. The 
protest had no other effect. It could not create any obligation on 
the charterers' part to pay freight to which they did not assent, nor 
weaken their claim of right, nor did it qualify the voluntary ac- 
quiescence of the owner in the carriage of the goods, inasmuch as 
there was no duress or constraint Such an unconstrained acquies- 
cence in a claim of right, though accompanied by a protest, in my 
judgment gives no ground for a subsequent recovery, any more than 
a voluntary payment of money under protest can be recovered back 
where the payment has been made with full knowledge of the facts. 
The best authorities are adverse to any such subsequent right of ac- 
tion. Preston v. City of Boston, 12 Pick. 713; Flower v. Lance, 59 
N. Y. 603; Doyle v. Rector, etc., Trinity Church, 133 N. Y. 372, 31 
N. E. 221; Silliman v. U. 8., 101 U. S. 465. 

The case would have been quite otherwise had the circumstances 
indicated anything in the nature of a temporary compromise between 
the master and the charterers with an express or implicit agreement 
to submit to future legal determination the question as to which 
should be held entitled ti the freight To permit the owner to re- 
cover in this action would be in effect a violation of the express pro- 
vision of the charter that the owner should carry no cargo without 
the consent of the charterers. The intent of this phrase is in ac- 
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cord with the previous provision that the charterers should have the 
whole benefit of the ship's cargo capacity, and it was intended to 
exclude the owner from any benefit from the carriage of cargo ex- 
cept with the charterers' consent. Manifestly the charterers have 
never consented that the owner should have the benefit of this freight. 
My conclusion is that upon the terms of this charter the owner has 
no legal right to the freight in question; first, because the goods were 
carried within the "full reach of the cargo capacity of the ship"; 
and second, if this were doubtful, the acquiescence of the owner in 
the respondents' claim of right, would preclude any subsequent re- 
covery, notwithstanding the protest, in the absence of any agree- 
ment, express or implied, to submit the question for future decision. 
The libel should be dismissed with costs. 



THE WORDSWORTH. 

(District Court, S. D. New York. April ft, 1898.) 

Qbheral Average— Apparent Danger— Opening Sluices— Damage to Cargo. 
Voluntary damage to cargo to avoid an apparent danger menacing both 
ship and cargo is sufficient to support a general average. At sea the 
W.'s fore-peak Was found suddenly filled with water, believed by the mas- 
ter and officers to come from a hole below the water line, which, if true, 
would prevent the voyage from being prosecuted, as ship and cargo would 
be In danger. To make the necessary examination of the fore-peak, the 
sluices were opened to the next compartment, and the water allowed to 
run through it, and some flour stowed there was necessarily damaged 
thereby. The leak was by that means discovered to be in the hawse pipe 
only. It was repaired, and the voyage proceeded with. HtM n that the 
water damage to the flour was a proper general average charge. 

Evarts, Choate & Beaman (Harrington Putnam, of counsel), for 
libelant 
Owen & Sturges, for claimant 

BROWN, District Judge. The above libel was filed to enforce a 
claim for general average contribution, on account of the alleged 
sacrifice and damage of the libelant's cargo to the amount of 1 3,500, 
on board the steamship Wordsworth, upon a voyage from New York 
to Bio de Janeiro in October, 1895. The answer, while admitting 
the loss and the damage, denies that the loss was incurred for the 
safety of the ship and cargo, or that it was a proper subject for a 
general average contribution. 

The libelant's cargo consisted of flour, of which 4,000 barrels were 
stowed in the forward No. 1 hold. The Bteamer left Sandy Hook 
about noon on October 12, 1895. She soon met a heavy and confused 
sea, lasting a day and a half, and shipped much water over her bows. 
At 5 o'clock in the afternoon of October 13th, the carpenter reported 
the fore-peak full of water. This compartment held 150 tons. It had 
filled some time after noon of that day, when it was examined and 
found dry. On immediate inspection of the ports, none were found 
broker*, and no cause for the heavy leak could be discovered. Tine 
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master consequently formed the judgment that a hole had been stove 
in forward. He testifies that at that time there was a "strong south- 
east wind, half a gale. We had, he says, a heavy cross sea and I was 
nearly paralyzed, knowing that my ship was in good condition when 
we left. I was perfectly satisfied that there was nothing more that 
mortal man could do to make her more perfect. I said to myself, 
it must be below the water, the damage. I then said to myself, 
knowing that the upper part of the vessel was in a good condition, if it 
is, as I suppose, a hole below, I must open all the sluices and let the 
water run to the engine room where they have powerful pumps, and 
put back to New York." 

The sluices of the collision bulkhead were accordingly opened, as 
there was no other possible method of getting the water out of the 
fore-peak. The consequence of opening these sluices was that, al- 
though the pumps in No. 1 compartment were kept working, about 
a foot of water unavoidably accumulated in that compartment, where 
the libelant's flour was stowed, and the damage in question was thus 
incurred. The master knew when he ordered the sluices opened, that 
some water damage would be thus caused; but believing that there 
was a hole forward, he considered that the safety of the ship required 
this to be done as "the only way to save the ship," as he stated on his 
first examination. He then further stated that with this amount of 
water in the fore-peak, and the ship plunging in heavy weather, the 
collision bulkhead, he thinks, would have carried away; and the ship 
with a hole forward as he then believed, "would have been in great 
danger." There can be no doubt that he supposed the leak had arisen 
from a hole forward. It was under such circumstances, and upon 
that judgment formed at the time, that this damage was voluntarily 
incurred by opening the sluices. 

When the water by this means had been reduced in the fore-peak 
sufficiently to allow persons to go down and examine in the inside, it 
was found that the leak arose from a break in the port hawse pipe, 
and this break was soon repaired. The master in his testimony ac- 
cordingly adds: 

"Then there was no necessity to open the sluices and let the water go Into 
the engine room, and I could have proceeded to Brazil in that condition, pro- 
vided the bulkhead had held on. It might not in the swash of the sea." 

Although the officers, when subsequently testifying in the present 
case, stated that the safety of the ship was not in fact involved, -and 
that the only result of the breaking down of the collision bulkhead, 
if the water in the f orepeak had not been lowered, would have been 
merely greater damage to the cargo in No. 1 compartment, yet it is 
plain that this testimony is all based upon the facts ascertained after 
the act of sacrifice had been done and the loss incurred; and tluet 
the facts could not have been ascertained except by means of that 
very act of sacrifice, nor could the vessel have been put into such a 
condition of apparent safety as would permit the prosecution of the 
voyage. The first officer says that, if master, he "would not have pro- 
ceeded on the voyage without finding out where the break was"; and 
that there was no other way of finding out than by opening the 
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sluices. The opening of the sluices was, therefore, a necessary con- 
dition of any further prosecution of the voyage, and the loss attend- 
ing that act was a sacrifice in the interest of all concerned. The 
judgment formed at the time when the act was done as respects the 
danger to all, and the necessity of opening the sluices very clearly 
appear not merely from the master's first testimony above referred to, 
but also in the final testimony of the first officer, who states distinctly : 
"I supposed it would be for the safety of the ship; but not as it proved 
afterwards." 

In other words a situation of imminent danger to the whole enter- 
prise was believed to exist, and did apparently exist, such as appar- 
ently required this sacrifice to be incurred; and it was upon that 
judgment and belief that the sacrifice was made, and made, as sup- 
posed and understood at the time, necessarily in the interest and for 
the safety of all concerned. 

This is sufficient to support a general average charge, where the 
judgment of the master was in good faith, as is here evident, and 
was formed upon reasonable grounds. In such cases the master, as 
the authorized agent of all interested in the adventure, acts in behalf 
of all, and binds all to contribute for the sacrifices made for the 
common benefit, even though his act may turn out to be a mistake. 
This principle was unequivocally declared by the supreme court, as 
respects a jettison, in the case of Lawrence v. Minturn, 17 How. 
100, 110. In Hobson v. Lord, 92 U. S. 397, 403, it is also said that 
all interests are bound to make contribution "if it appears that the 
expenses or sacrifices were induced or occasioned by an impending 
peril apparently imminent." 

Other instances of the application of this principle are the allow- 
ance of a general average charge for a jettison made through appre- 
hension of an enemy mistakenly supposed to be bearing down upon 
the vessel ; or for a voluntary stranding resorted to in order to avoid 
an apprehended greater disaster just before a sudden and unex- 
pected cessation of a storm, so that the stranding was in fact unneces- 
sary, though at the time judged by the master to be necessary. The 
doctrine above set forth is sustained also by the general authorities 
(Dix. Ins. 121-123; Gourl. Gen. Av. 11, note), and requires the 
allowance of a decree for the libelant with costs. 



INDEMNITY MUT. MARINE ASSUR. CO., LIMITED, OP LONDON, V. 

UNITED OIL CO. 

(District Court, S. D. New York. July 6, 1898.) 

Marine Insurance — Memorandum Clause — "Extraordinary Leakage"— 
Parol Evidence. 

A marine policy by a memorandum clause for an extra premium agreed 
to cover "extraordinary leakage, loss to be paid by the company if 
amounting to 3 per cent of the amount Insured." The application was 
through a broker, for a broad policy to cover all risks "without qualifica- 
tion as to how the leak was caused." The Insurer knew this and agreed 
to issue a policy in the form asked for; and subsequently issued the 
memorandum clause aa aboye stated. Held* that the language used nat- 
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urally Imported and was designed to express insurance for all loss by 
leakage, howsoever caused, and could not be varied by parol evidence of 
an "understanding" with the broker, not made known to the assured, that 
"no claim would be made for leakage unless caused by sea perils." 

This was a libel by the Indemnity Mutual Marine Assurance Com- 
pany, Limited, of London, against lie United Oil Company. 

Cox & Tappan, for libelant 
Conway & Westbrook, for respondent. 

BROWN, District Judge. The above libel was filed to recover In- 
surance premiums. The debt was admitted and a tender made of 
the amount due less an offset of $101.98, which the answer alleges to 
be due to the defendants from the libelant for leakage from barrels of 
oil on the steamers Scindia and Give within the terms of the libelant's 
policy. There was no distinct proof that the leakage of the oil arose 
from sea perils, although the natural inference from the proof that 
the barrels were delivered in New York in apparently good condition, 
would be that the loss arose from sea perils, no other cause of loss 
appearing. The main question litigated, however, is whether the 
memorandum clause is to be limited to leakage occasioned by sea 
perils, or whether it extends to leakage generally, without reference to 
its cause. 

The printed form in the body of the policy provides: 

"Not liable for leakage from molasses or other liquids, unless occasioned by 
stranding or collision with another vessel." 

The memorandum clause was as follows: 

"It is also understood and agreed that for and In consideration of an agreed 
additional premium this insurance is to cover leakage of the following named 
oils * * * It being understood and agreed that one-half of one per cent, 
of the quantity laden shall be first deducted as ordinary leakage, the excess 
of such one-half of one per cent, to be considered as extraordinary leakage, 
loss to be paid by this company if amounting to three per cent, on the amount 
insured." 

The leakage of oil on each vessel in this case exceeded 3 per cent 
The libelant declined to allow the loss except upon specific proof that 
it was occasioned through sea perils, and it is contended that this 
condition is to be read into the memorandum clause by implication. 

It is well settled in marine policies that general words such as 
"all other losses" following the specific enumeration of various sea 
peril causes, are to be construed ejusdem generis with the particular 
causes previously specified, as being presumptively the intention of 
the parties; but it would be a perversion of this rule and wholly out- 
side of the reasons for it, to apply it to a single specific cause of loss, 
viz. leakage, specially provided for by a memorandum clause and an 
extra compensation, where the natural import of the language sug- 
gests no such limitation to sea perils, but the contrary. The body of 
the policy includes two of the chief sources of loss by sea perils, 
namely, collision and stranding. It does not cover leakage caused 
by rolling and pitching, a sea peril, — nor leakage through insufficiency 
of packages or through careless handling, which are not sea perils; 
It is often impossible for the insured to ascertain which is the true 
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cause of the loss; so that if a policy on leakage is restricted to sea- 
peril causes, he will often lose all benefit from his policy because the 
true cause of loss cannot be ascertained. The only satisfactory in- 
surance against leakage, therefore, is a general insurance without 
reference to its cause. This was what was desired and what the 
memorandum clause by its very language, as it seems to me, plainly 
purports to insure. The distinction it draws is between ordinary 
leakage and extraordinary leakage; not between sea perils and non 
sea perils. It declares that a loss of one-half of 1 per cent shall be 
deemed "ordinary leakage," and a loss in excess of that to be "ex- 
traordinary leakage/' which is "to be paid by the company if amount- 
ing to three per cent on the amount insured." In my judgment this 
is a clear and positive engagement to pay any such extraordinary loss 
above 3 per cent., and cannot be varied by parol evidence of any under- 
standing between the parties to the contrary. 

The evidence leaves no doubt that both parties understood this to 
be the meaning of the language used in the memorandum clause. 
The policy was negotiated by Mr. Hunter, a broker, who was paid a 
commission by the insurers, and by Mr. Appleton, the representative 
of the insurers. Mr. Hunter sought the defendants and induced 
them to take out this policy. He was told that defendants "wanted 
absolute insurance * * * to be covered for all risks." Prom 
Mr. Appleton's testimony it is plain that this was communicated to 
the libelant. Mr. Appleton in testifying to his conversation with 
Mr. Hunter before the policy was issued says: 

"My recollection is that It bore upon the question of leakage in connection 
with the oil to be insured; the purport of It was that they wanted a very broad 
policy and did not want any particular qualifications to be put In as to how 
that leakage was to be caused. I told Mr. Hunter the policy would be given 
in the form he asked." 

It is clear, therefore, that Mr. Appleton understood that the lan- 
guage of the memgrandum clause meant no qualification as to how 
leakage was caused. Mr. Appleton adds, however, that this was 
"with the distinct understanding that no claim would be made for 
leakage unless caused by sea perils, and he (Hunter) said that would 
be satisfactory." This "understanding" with Mr. Hunter was a 
limitation directly contrary to what Mr. Appleton knew the insured 
wanted and authorized Mr. Hunter to obtain; and contrary also to 
the language of the policy which he promised to issue and did issue. 
Mr. Hunter had no authority to assent to any such understanding. 
No notice of it was given to the defendants. The policy was issued 
to them, the company took the premium, and Mr. Hunter took his 
commissions, and when the loss happened within the terms of the 
policy, the insurers set up an unauthorized and a virtually secret 
"understanding" with the broker contrary to the language of the 
memorandum. If it is strange that such a defense should be inter- 
posed, it would be stranger still if the law could sustain it. 

Decree for the defendant with costs, 
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THE ALGONQUIN. 

(District Court, S. D. New York. February 24, 1808.) 

Supplies— Equitable Owner— Home Port— Bona Ftdb Sale. 

Supplies were furnished to the yacht A. at Boston on the order of the 
master appointed by the equitable owner, C, who was in possession and 
who resided in Boston, Mass. The legal title was still held by W. of New 
York, the vendor, as security for a part of the unpaid purchase money. 
The material man had no knowledge of W. or his interest in the yacht, 
and dealt only with G. and his master, and after knowledge of all the 
facts also, he delayed several months in filing the libel: Held (1) that there 
was no maritime lien; (2) if there was, it was lost by laches as against 
a bona fide purchaser. 

This was a libel in rem by John Morrison against the steam yacht 
Algonquin to enforce an alleged lien for supplies. 

Convers & Kirlin, for libelant 

Cowen, Wing, Putnam & Bnrlingham, for claimant 

BROWN, District Judge. Under the contract of sale, Carter was 
equitable owner of the yacht and in possession, running her for his 
own account, and with no power to bind Watson, the holder of the 
legal title. Carter was a resident of Boston; the yacht was there, 
and that was the actual home of the yacht. Watson, a resident of 
Rochester, N. Y., merely held the legal title as a mortgagee might 
hold it, as security only for the unpaid portion of the purchase money. 
The supplies furnished by the libelant were ordered by Carter's 
master, and not by the master of any foreign owner; and the libelant 
was referred to Carter for payment, and collected a prior bill from 
Carter. The libelant had no knowledge of Watson, or of his nominal 
legal title, and the yacht was not in any way represented to be a for- 
eign vessel. Being, however, foreign built, she was not entitled to 
registry, enrollment or license; and she had no ship's papers what- 
ever, but the libelant was ignorant of this fact. She bore no for- 
eign name, nor did she fly any foreign flag; and when the libelant 
supplied the coal he had no reason to suppose that she belonged to 
any one else than to Carter, to whom he was referred for payment 
The libelant made no inquiries, and was in no way misled. 

In the case of Weaver v. The S. G. Owens, 1 Wall. Jr. 359, 29 Fed. 
Cas. 489, Mr. Justice Grier says: 

"As between the parties and those who dealt with the vessel, and where 
the national character Is not in dispute, a person rightfully In possession, nav- 
igating the vessel for his own use and profit by officers and mariners appointed 
and employed by himself, will be considered the special owner, whether he 
be lessee, mortgagee, or parol vendee, notwithstanding some other person may 
be the registered owner and have the so-called legal title and general owner- 
ship in himself." 

On this ground it was there held that a maritime lien could not be 
sustained, the home of the special owner being considered as "the 
home port of the vessel/ 1 The same principle was involved in the de- 
cision of The J. L. Pendergast, on appeal to the circuit court, 32 Fed. 
415. See, also, The Alice Tainter, 14 BlatcKf. 41, Fed. Cas. No. 195; 
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The Plymouth Rock, 13 Blatchf. 505, Fed. Caa No. 11,237; The Island 
City, 1 Low. 375, Fed, Cas. No. 7,109. 

The decision in The Island City was not overruled by Judge Lowell 
in the subsequent case of The George T. Kemp, 2 Low. 477, Fed. 
Cas. No. 5,341, but some of its general statements were qualified. In 
this latter case a decision opposite to the ruling in The Alice Tainter, 
supra, seems to have been reached, and a maritime lien upheld; but 
this was upon the ground that the parties had deliberately put the 
vessel into a foreign ownership for the purpose of obtaining the bene- 
fits of the foreign law and of flying a foreign flag which were held to 
be representations of her character. In the present case no such 
elements exist; and in any event, I should follow the adjudications of 
the circuit court in this circuit 

The case seems to be entirely within the class described by Mr. 
Justice Grier and the other cases above cited. I must hold this 
yacht, therefore, to be equitably and for all practical purposes as re- 
spects supplies, a Massachusetts vessel. The libelant had at hand 
all possible means of inquiry to acquaint him with the facts; and sev- 
eral months before the sale of the vessel to Mr. Webb, a bona fide 
purchaser, the libelant was made acquainted with the substantial 
facts, and yet took no measures to enforce any supposed lien against 
the yacht. Had Carter been a charterer of the vessel, instead of a 
vendee in possession, it would be impossible, I think, under the other 
circumstances stated, to maintain a maritime lien against the vessel, 
since the decision of the supreme court in the case of The Valencia, 
165 U. 8. 264, 17 Sup. Ct. 323. The same principles would seem to 
preclude the libelant from treating the vessel as foreign. 

2. If it were otherwise, however, and a lien deemed originally ac- 
quired, I think the libelant should be held to have lost it by laches as 
against Webb, a bona fide purchaser from Carter. This sale was 
not made until seven months after the supplies in question were fur- 
nished. During all this time the yacht was mostly in Boston, and 
the libelant had abundant means of proceeding against her had he 
desired to do so. Long before the sale to Webb, the libelant had 
express information that Carter was the equitable owner. When 
Webb purchased of Carter, he caused all reasonable inquiries to be 
made for any liens or incumbrances, and was assured there were none. 
In truth, these facts, and some expressions in the testimony of Ander- 
son, go far to sustain the inference that the supplies were not fur- 
nished to the yacht upon the credit of the vessel, notwithstanding the 
fact that the bill was made out as usual to the ship and owners, but 
in reliance alone upon the general responsibility of yacht owners. 

The libel must be dismissed 



Digitized by 



Google 



320 88 FEDERAL REPORTER. 

SCOW NO. 190 and POUB HUNDBBD AND FIFTY BALKS COTTON. 
(District Court, D. Maryland. July 12, 1808.) 

Carriage bt Sea— Comracrnro Lnres — Damage or Transit — Pro Bata 

Freight. 

When goods, shipped for long distances under through bills of lading, 
which recognize several distinct carriers and stages of transportation, are 
damaged at one of the recognized points of transshipment so that their 
further transportation becomes impracticable, and an immediate sale is 
necessary for the interests of all concerned, the carrier which has perform- 
ed the last stage of the carriage, and advanced the freights of preceding 
' carriers, is entitled to pro rata freight 

J. Southgate Lemmon, for Baltimore Steam-Packet Co., intervening 
petitioner. 
Schumacher & Whitelock, for claimant of cotton* 

MORRIS, District Judge. This suit originated in a libel for sal- 
vage filed May 18, 1898, by one Schultz, owner of a steam tug, against 
the Bay Line scow No. 190 and 460 bales of cotton. On May 17, 
1898, about noon, a fire broke out on the wharf of the Baltimore 
Steam-Packet Company, usually called the "Bay Line," in the port of 
Baltimore, while a scow belonging to said Bay Line was lying at its 
wharf, having on it 450 bales of cotton, just brought from Norfolk 
by one of the Bay Line steamers, and which was about to be sent on 
board an ocean steamer of the Johnston Line, to be carried to Liver- 
pool. The libelant, Schultz, alleged that about 1 o'clock on the day 
of the fire he discovered the scow adrift in the harbor, with the cotton 
on fire, and that he had towed the scow to a place of safety, and, 
by pumping water upon the burning cotton, he had, with some as- 
sistance from other steam tugs, finally quenched the fire, and had 
saved the scow and a great part of the cotton. On the 20th May, Mr. 
William Cunningham, as agent of the owners of the cotton, filed in 
the case his claim for the cotton; and the Baltimore Steam-Packet 
Company, its claim for the scow. By agreement the damaged cotton 
was delivered to Mr. Cunningham, in order that he might deal with 
it for the benefit of all concerned. Upon a survey the cotton was 
found to be much burned and wet, and the bales bursted, and marks 
not decipherable, so that it was totally unfit for shipment to Liver- 
pool; and the surveyor recommended that it be sold. On the day 
after the fire the agents of the Johnston Line, learning of the con- 
dition of the cotton, notified the steam-packet company that they 
would not receive it. Mr. Cunningham had the cotton at once put 
in condition for immediate sale, and on May 26th it was sold at auc- 
tion as wet and damaged cotton. The sound value of the 450 bales 
was 113,685.45. The net proceeds of the sale were $8,560.03. Out 
of these proceeds, Mr. Cunningham has, by agreement, settled the 
claim for salvage, and other expenses, and has in hand the remain- 
der, subject to such decree as may be passed in the matter now before 
the court. The present controversy arises upon a petition of the 
Baltimore Steam-Packet Company to be allowed out of the fund a 
claim for freight pro rata itineris. The cotton had been shipped 
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from places in Georgia to be carried by railroad to Norfolk, Va., and 
from there had been brought on .a steamer of the Baltimore Steam- 
Packet Company, called the "Bay Line," to Baltimore, to be delivered 
by it, upon lighters, to a steamship of the Johnston Line, to be car- 
ried to Liverpool. For 200 of the bales there had been issued through 
export bills of lading, at an agreed through rate of so much per 100 
pounds, from Newman, Ga., to Liverpool. These bills of lading called 
for transportation by the Atlantic & West Point Railroad to Atlanta, 
by the Southern Air Line to Norfolk, by the Bay Line to Baltimore, 
and by the Johnston Line to Liverpool, with different stipulations 
for different parts of the route. The other 250 bales had been brought 
from Georgia by railroad to Norfolk, and a bill of lading had there 
been issued by the Bay Line and the Johnston Line at a through rate 
per 100 pounds from Norfolk, via Baltimore, to Liverpool. There 
was a memorandum on the bill of lading that $301.63 back charges 
had been paid. It was also stipulated that a delivery by the Bay 
Line (the cotton being lightered at shippers' risk) to the Johnston 
Line should end the liability of the Bay line. The through rate was 
divided among the carriers by agreement, and, according to their 
understanding, each paid when it received the cotton the accrued 
freight charges of the preceding carriers. This was, however, an 
arrangement between the carriers which did not concern the shippers, 
as they were only to pay the through rate upon landing of the cotton 
at Liverpool, but it was notice to them that the cotton was to be 
carried from point to point by successive carriers. With regard to 
the condition of the cotton after the fire, it was obvious to all con- 
cerned that it was, commercially speaking, impossible to send it 
forward. A considerable quantity had been burned up. All the 
bales had been burst open, or so defaced that the baling and the 
marks were gone. The agents of the ocean steamer would not touch 
it, for fear that fire might break out again in some portion of it. 
There were no appliances in Baltimore for putting it into merchant- 
able shape, if it were anywhere possible to do so. It was recog- 
nized by all that the only sensible course was to accede to Mr. Cun- 
ningham's suggestion, — that he, as representing the underwriters and 
owners, should take the damaged cotton in charge, and dispose of it 
promptly, before the damage and expenses made the loss greater. 

The general rule is that the freight cannot be recovered unless 
the stipulated voyage has been actually performed, or is prevented 
or is dispensed with by the shipper; and there is at common law no 
implied promise to pay pro rata itineris for carrying the goods a 
part of the voyage unless the owner of the goods voluntarily, and 
not under compulsion, accepts the goods at an intermediate point 
in such a way as to raise a fair inference that further carriage of 
the goods was intentionally dispensed with. Vlierboom v. Chap- 
man, 13 Mees. & W. 230; Osgood v. Groning, 2 Camp. 466; Hunter 
v. Prinsep, 10 East, 378; Mitchell v. Darthez, 2 Bing. N. C. 555; Caze 
v. Insurance Co., 7 Cranch, 858; Hurtin v. Insurance Co., 1 Wash. 
C. C. 530, Fed. Cas. No. 6,942; The Nathaniel Hooper, 3 Sumn. 542, 
Fed. Cas. No. 10,032; Hutch. Carr. § 455 et seq.; 1 Pars. Adm. 239. 
Under the old rule applicable to continuous voyages, it would seem 
88 F.-21 
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that when goods were damaged in the course of the voyage, and 
from necessity sold at an intermediate port, they were not liable 
for any freight whatever. The Nathaniel Hooper, 3 Sumn. 542- 
549, Fed. Cas. No. 10,032. But more recently, and with respect to 
the carriage of goods for long distances under bills of lading which 
recognize several distinct carriers and stages of transportation, it 
has been held in the admiralty that when the further transportation 
of the goods is prevented by some incapacity in the goods them- 
selves, and a condition of things arises which makes a sale, or de- 
livery to those representing the owner of the goods, at one of the rec- 
ognized points of transshipment, and where there is a market for the 
goods, the only really practicable course, then a reasonable rule of 
partial compensation for the service performed may be applied. 
The case of British & Foreign Marine Ins. Co. v. Southern Pac. Co., 
heard first in the district court for the Southern district of New 
York (55 Fed. 82), and then on appeal in the circuit court of appeals 
for the Second circuit ([1896]; 18 C. C. A. 561, 72 Fed. 285), was in 
its facts substantially similar to the present case. The finding of 
facts in that case does not state the difficulties of forwarding the 
damaged cotton as strongly as the evidence shows them to have 
been in this case. But the difficulty was in fact the same. No 
refusal by any ocean steamer was proved, as in that case; but it is 
obvious that no steamship company would want to take on board 
for an Atlantic voyage a lot of partially burned cotton, recently in 
a fire, and no merchant would want to send such merchandise to 
Liverpool. It seems to me to be making impractical distinctions, 
likely to confuse and embarrass business transactions, to attempt 
to distinguish the facts of that case from this. In the case referred 
to it was held in both the district court and in the circuit court of 
appeals that the Southern Pacific Company, which had brought the 
cotton to New York from ports in Texas, and had advanced freights 
to the preceding carriers, who had brought it from the interior, — 
it all being billed through for shipment from New York to European 
ports by steamers from New York, — was entitled to be paid pro rata 
freight on the cotton damaged by fire while on the pier or in lighters 
at New York, and which was sold because damaged and not fit to 
be carried forward. It was held that acceptance or acquiescence 
by those representing the owners of the cotton under such circum- 
stances raised a fair inference that further carriage of the cotton 
was dispensed with, and implied an agreement to pay pro rata 
freight. In these commercial cases the rule should be uniform and 
certain and easily applied, and it is important that the courts should 
not lend themselves to confusion by subtile distinctions. The rules 
of general average, and for settling losses arising from disasters, 
must be somewhat arbitrary; but it is most important that they 
should be fixed, in order that merchants, carriers, and insurers may 
make their contracts understanding^. Accepting, therefore, the 
decision of the circuit court of appeals of the Second circuit as the 
rule to govern this case, I hold that the petitioner is entitled to re- 
ceive the back charges for freight paid by it in respect to the cotton 
not destroyed, and its freight charges on the cotton not destroyed. 
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These items of freight and back charges nonallowed the petitioper 
must contribute its proportionate share of the salvage and attend-; 
ant expenses. In respect to the cotton destroyed, the petitioner 
can recover neither the back charges nor its freight. 



THE JOHN P. GAYNOR. 

(District Court, D. Connecticut June 27, 1898.) 

Collision— Schooner ahd Tug. *,*._«. 

A schooner and tug colliding In Long Island Sound at night, held notn 
In fault,— the schooner for changing her course, and luffing up into the 
wind, probably through the inattention of the captain or mate or both, 
who were the only persons on board, and who had been long on duty with- 
out sufficient sleep; and the tug for going for at least half a mile at right 
angles to the dourse of the schooner, and then changing course In order 
to cross her bow, when it was certain the schooner could not avoid the 
tug's hawser and tow without changing her course. 

This was a libel in rem by John B. Eaton and others, owners of 
the schooner Dreadnaught, against the steam tug John F. Gaynor, to 
recover damages resulting from a collision. 

Ailing, Webb & Morehouse and Harrington Putnam, for claimants. 

Samuel Park, for libelants. 

TOWNSEND, District Judge. At 5 o'clock on the morning of 
November 22, 1897, the claimant's steam tug Gaynor, 91 feet long, 
and having a scow in tow, ran into, struck, and sank libelants' 
schooner Dreadnaught, 39£ tons, at a point in Long Island Sound 
about one mile west of Bartlett's Beef lightship. The wind was 
northwest, and blowing a good breeze. The tide was at the last 
quarter of the flood. The tug was on a voyage from Point Judith, 
B. I., to Sachem's Head, Conn. The schooner was bound from New 
York to Westerly, R I., running free, and each vessel was going at 
about six miles an hour. Each boat carried the regulation lights. 
It was a good night for seeing the lights, and each vessel claims that 
it sighted the other at a good distance away. The libelants contend 
that the schooner kept about on a due east course, but that the tug 
failed to keep out of the way of the schooner, and changed her course 
so as to cross the schooner's bow. The claimants allege that the 
schooner changed her course, and thereby caused the collision. The 
evidence was almost entirely in the form of depositions, and is full of 
inconsistencies and contradictions. The theory of the collision ad- 
vanced by the claimants receives some support from the admitted 
facts and other sources. It is admitted or proved that there were 
only two men on the schooner, — a captain and mate and steward; 
that the captain had been on duty, pumping, every 20 minutes, or 
steering the schooner, without rest or sleep, from hair past 4 Sunday 
afternoon until the time of the collision, 5 o'clock Monday morning; 
that the mate-steward, who was paid extra because he did not have 
very much sleep when on these trips, either had been without sleep 
for 8£ hours or was below asleep until the captain called him, jist 
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before the collision; and that the captain of the schooner admitted 
that he had seen the red light of the tug for a considerable time before 
the collision. In view of the evidence as to Stewart, the schooner's 
mate, coming on board the tug without his coat, in view of the long 
hours of arduous work imposed on the captain and mate of the 
schooner, and of the whole evidence, I conclude that after the tug 
had ported her helm, and the vessels were going red to red, the 
schooner changed her course, and luffed uo into the wind, through 
the inattention of the captain or mate or both, and that this change 
of course contributed to cause the collision. The question, then, 
arises as to whether the tug also was negligent The principal wit- 
ness for the claimants was Pendleton, the mate, who was steering the 
tug. According to his testimony, the schooner, when he first saw it, 
showed both lights, then for a few minutes only her red, and when 
she was a mile (afterwards changed by him to a half mile) away she 
luffed to port, showing her green light only, and from that time to the 
time of the collision kept a northeast course. He admits that for 
half a mile he thus proceeded at right angles in the then course of the 
schooner, and that near the close of the half mile he changed his own 
course to northwest, and struck the schooner amidships. He also 
admits that if he had simply kept his course after the schooner 
changed to the northeast, he would have avoided her, and that, al- 
though the schooner might have avoided his tug, she could not have 
avoided the tow without again changing her course. In thus going 
for a half mile at right angles to the course of the schooner and then 
changing his course in order to cross her bow, when it was then cer- 
tain that the schooner could not avoid his hawser and tow without 
changing her course, was negligence. 

Certain testimony as to a conversation between the captain of the 
qchooner and the pilot of the tug was admitted subject to exception 
with the request that the court would afterwards rule thereon. The 
testimony as to the admissions of the pilot is admitted only for the 
purpose of qualifying the statements contained in his deposition. Let 
a decree be entered dividing the damages, and referring the matter to 
a commissioner. 



THE ROSEDALB. 
THE OREGON. 

(District Court, S. D. New York. March 28, 1898.) 

L Collision— Signals hot Noticed— Signals Omitted— Rounding out of 
Slip. 

The ferryboat O. rounding out of her slip at Broadway, Williamsburg, 
and going up the East river against the ebb tide, came in collision at a 
small angle in about mid river off S. Fifth street, with the passenger 
steamer R. coming down at 12 to 13 knots speed. The R. when about 
600 yards away gave one whistle and ported. The O. did not hear that 
signal and gave no whistle until too late; she claimed that the R. was so 
close to the Brooklyn shore that the O. was obliged to go to the left, but 
the contrary was found upon the evidence. fleW, that the O. was In fault; 
(1) for lack of lookout and attention to the R.'s signal; (2) for giving no 
signal, if she. designed to cross the R.'s bow, which was on the O.'s star- 
board hand; (3) for not rounding to pass to the right of mid river aa she 
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might easily have done, the courses of the two vessels as she roundefl, 
coming about head and head. Held* also, that the R. was justified in 
counting upon that navigation by the O., in the absence of any signs* 
to the contrary, but that the R. was to flmme for her speed above the stat- 
ute limit of -10 knots, and that the danSages should be divided. 
% Daxagbs— Personal Ikjdbies— Nervous Shock— Cargo— Habthr Act. 

Claims for injuries to passengers or for loss of baggage are not within 
the third section of the Harter act; and for loss of cargo, the exemption 
of one vessel from paying her share, in case of mutual fault, does not 
increase the liability of the other vessel. 

Carpenter & Park, for the Rosedale. 
Wilcox, Adams & Green, for the Oregon. 

W. W. Culver, Dudley R. Horton, M. A. Lesser, and I. A. Ourwitch, 
for creditors. 

BROWN, District Judge. The above petitions to limit liability 
grow out of a collision which occurred in the East river off South 
Fifth street, Williamsburg, at about 11:30 a. in. on September 3, 
1896, between the steam, passenger and freight boat Rosedale, ply- 
ing between New York and Bridgeport, Conn., and the ferryboat 
Oregon, plying from the foot of Broadway, Williamsburg, to Twenty- 
Third street in the East river, N. Y. By the collision the Eosedale 
was sunk; the Oregon was damaged; and claims to personal in- 
juries, and also for loss of goods on the Rosedale, have been in- 
terposed. 

At the time of the collision the tide was at the last of the ebb and 
weak. The Rosedale was coming down the East river, and as her 
officers allege, about in the center of the river. The Oregon's wit* 
nesses say she was close over to the Brooklyn shore. When off about 
South First street, the Oregon was seen just leaving her slip at 
Broadway and rounding to come up her usual course in about mid 
river. The Oregon was then about 600 yards below the Rosedale, 
and as the officers of the latter say, about a point on their port bow. 
In a few seconds the Rosedale gave her a signal of one whistle, to 
which no answer was received, nor was any signal given by the 
Oregon at any time until alarm signals shortly before the collision, 
too late to be of any service, Shortly after signaling, the Rosedale 
ported her wheel slightly, so as to change her head ab6ut half a 
point more to starboard; and soon after, receiving no answer from 
the Oregon, she slowed. When about 150 to 200 yards apart, both 
vessels sounded an alarm and gave the order to reverse. They came 
in collision in about mid river, 4he Oregon striking with her port bow 
the port side of the Rosedale about 20 feet from her stem; neither 
vessel, as I find, being stopped at the time of collision. The angle 
of collision is not definitely fixed, but was probably, small. It would 
be at once Increased, because both boats were immediately turned 
to the westward by the force of the collision, and that would nat- 
urally give the impression of a larger angle at the moment of con- 
tact. 

The East river at the place of collision is from 1,600 to 1,800 feet 
wide* For the Oregon it is claimed that the speed of the Rosedale 
was at the rate of from 14 to 15 knots, instead of only 10 knots, the 
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limit prescribed by statute; that when the Rosedale was first seen 
off South First street, she was not more than from 300 to 400 feet 
off the Brooklyn shore, and leading about straight down river, and 
that she was therefore wholljroit of the way and to the eastward of 
the usual course of the Oregon, so that the Oregon did not need 
to give her any further attention, and that the Oregon was occu- 
pied in avoiding a tug and tow that were coming up a little to the 
westward of the center of the river; that it was the duty of the 
Rosedale to keep along the Brooklyn shore; and that the collision 
was brought about solely by the fault of the Rosedale in her exces- 
sive speed and change of course of at least two or three points to 
starboard. 

1. There is great contradiction in the testimony as to the place of 
the Rosedale in the river. Several of the witnesses for the Oregon are 
inconsistent in their different statements; others now testify differ- 
ently from their statements before the local inspectors. The usual 
course of the Rosedale was down the middle of the river. No rea- 
son appears why she should have departed materially from that course 
upon this trip. There were no other vessels in the way; and in or 
near the middle of the river she had a more favorable tide at the 
last of the ebb than she would have had near the shore where it 
would be slacker. Her own officers could best know and judge of her 
position; and their testimony that she was in about mid river is 
substantiated by much other independent testimony. After port- 
ing half a point, she went not more than 800 feet to the place of 
collision, and this would give only about 80 feet westing to mid 
river where the collision occurred. My conclusion on this point, not- 
withstanding the opposite testimony, is that when she signaled the 
Rosedale was but little nearer to the Brooklyn shore than to the 
New York shore, and was not materially out of mid river. 

In the slack ebb, the ferryboat would naturally be expected to go 
up in about mid river, and at this time necessarily so, as the tug 
Anthracite with her tow was but little on the New York side of 
mid river and opposite the ferryboat, so as to prevent her from cross- 
ing beyond mid river. As the ferryboat rounded up the river she 
and the Rosedale would have come "nearly head and head," i. e. so 
as to short each other, if it were night, their two colored lights. It 
was the duty of each, therefore, to go to starboard under a port 
wheel, as when rounding a bend in a tortuous stream. The John S. 
Darcy, 29 Fed. 644, 647, affirmed in 38 Fed. 619. The Rosedale nav- 
igated in accordance with this rule, giving, as was her duty, a sig- 
nal of one whistle. Had the ferryboat observed the rule and done 
likewise, no collision would have ensued. Nothing was in the way 
of the ferryboat to prevent her from observing it and going to the 
right. She came out of the slip with her helm only half over to port; 
not for a considerable time afterwards, nor until collision was im- 
minent, did she put it hard a-port. As she was heading about 
straight up river at the time of collision, the result leaves no doubt 
that had she ported more when the Rosedale was first seen, or when 
the latter gave her a signal of one whistle, she would have passed 
well clear of the Rosedale, port to port, as the rule required. 
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2. On coming out of her slip, the Oregon had the Bosedale on her 
starboard hand. The Bosedale was less than a third of a mile away 
and on a crossing course. It was, therefore, the Oregon's duty to 
keep away from the Rosedale, and under the circumstances to do- 
this by going to the right, as that course was practicable, easy and 
safe, while crossing her bows was at best dangerous. In any event, 
had she designed to cross the Bosedale's bows, it "was her imper- 
ative duty," as stated by the court of appeals in the case of The 
Albany, 81 Fed. 966, 971, "to signal such intention by a two-blast 
signal and obtain assent to it." Had such a signal been given, the 
collision no doubt would have been avoided. 

This collision in my judgment is primarily attributable to the fault 
of the Oregon, first, in having no lookout properly attending to his 
duties, and the inattention to the Bosedale, or to her signal of one 
whistle; second, to the pilot's inattention or perhaps ignorance of 
the rules of navigation, in apparently supposing he had the right of 
way; thirdly, to the pilot's failure to give a signal of two whistles 
to the Bosedale, when he meant to cross her bows. The position of 
the Anthracite was no real embarrassment to the ferryboat, and fur- 
nishes no excuse for her pilot's inattention to the Bosedale and her 
signal; since the tug and tow did not require his wheel to be more 
than halfway to port, as usual, in rounding up river. Had he prop- 
erly attended to the Bosedale, or observed the ordinary rules of nav- 
igation, his duty was plain and easy, — either to put his helm hard 
over and go to the right, as he could have done without stopping, or 
to have stopped until the Bosedale had passed. The slight port- 
ing of the Bosedale, instead of interfering with the performance of 
this duty, facilitated it The Bosedale, receiving no signal of two 
whistles from the Oregon, had the right to assume that the Oregon 
would keep to starboard. 

3. The Bosedale had no lookout forward. But it is plain that the 
Oregon was seasonably observed from her pilot house, and that a 
lookout forward would have added nothing to the observation and 
knowledge of the officers, for the purpose of avoiding collision. The 
absence of a lookout forward was, therefore, immaterial. 

I think the evidence shows, however, that the Bosedale was in 
fault for excessive speed beyond the statute limit of 10 knots. There 
is much outside testimony to her rapid movement, while the evi- 
dence of her officers, in this regard, is necessarily uncertain, and the 
direct testimony as to her revolutions leaves no doubt in my mind 
that she was making from 12 to 13 knots (besides the tideway) when 
the ferryboat was first seen. In several ways this clearly contribut- 
ed to the collision, and I must, therefore, hold her also to blame. 

4. The claim of damages for personal injuries in behalf of Mrs. 
Tilden, presents a very difficult question. By the collision she was 
thrown against a chair. She showed no injury at the time. It is 
claimed that she subsequently became incapacitated to perform her 
household duties from this cause, and still remains so. She called no 
physician until some nine days after the accident, and since then has 
been more or less under medical treatment. Her complaints, though 
seemingly genuine and attended with undoubted suffering, are not 
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wholly explicable. The most skillful examination finds some spinal 
irritability, with such discomforts as attend that condition. The 
case seems to belong to the class of nervous shock occasioned by the 
. circumstances of the collision. She is slowly improving. There is 
great diversity of opinion, even in the medical profession, as regards 
the extent of the incapacity of persons suffering from these nervous 
disturbances. On the whole evidence I conclude to allow to her the 
sum of f 1,250; and to her husband the sum of |250. 

5. A claim has been interposed by Gross & Co., now represented 
by their assignee, for the loss of a case of clothing shipped as mer- 
chandise at Bridgeport on the Bosedale, consigned to Gatskill, and 
to be transported by the Rosedale to New York as a part of her 
cargo. As respects the liability of the Rosedale for this loss, I must 
hold the claim barred by the third section of the Harter act (Act 
Feb. 13, 1893; 27 Stat. 445; 2 Supp. Rev. St. p. 81), since the fault 
by which the loss occurred, so far as the Rosedale is involved, was 
a fault in the "navigation or management of the ship." It is sug- 
gested that the lack of a lookout forward was a lack in "manning 
or equipping" the vessel, for which the owners are responsible. I 
have found, however, that the absence of a lookout forward on the 
Rosedale was not in this case a contributing cause of the collision, 
and therefore was not the cause of the damage. But aside from 
this, there is no evidence or presumption that the vessel was not 
properly manned and equipped. The evidence is to the contrary. 
Whether a lookout is stationed forward or not, when the ship "has 
a competent crew, as she did have in this case, depends wholly upon 
the management or direction of the officers; in other words, it is 
a part of the "management of the ship, 9 ' for which the owners are 
not responsible to the shippers of cargo. Under the law as it ex- 
isted prior to the passage of the Harter act, in cases of collision by 
the common fault of two vessels, where each is required to pay half 
the damage, it has been adjudged by this court that the third section 
of the Harter act, in relieving the carrier vessel and her owners from 
responsibility for their half of the damage to cargo, was not de- 
signed to increase thereby the damage payable in such cases by the 
other vessel. The Viola, 60 Fed. 296; The Niagara, 77 Fed. 329, 
335. The claim for the case of goods, therefore, can be proved to 
the extent of one-half the damage against the Oregon; but it must 
be disallowed as against the Rosedale. 

6. Injuries to passengers, and claims for loss or damage to their 
personal baggage, not shipped as merchandise and not paying freight, 
are not in my judgment within the exemptions of the first clause of 
the third section of the Harter act. These claims, therefore, can be 
proved against both vessels. The claim for loss of baggage will be 
referred back to the commissioner to ascertain the amount, if not 
admitted. 

Decree accordingly. 
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MOSES t. HAMBURG-AMEBIOAN PACKET 00. et al 
(District Court, S. D. New York. April 12, 189&) 

OOLUBION— PUSOHAL hfJUKIES— TlOKKT EXEMPTIONS— $100 LlMITATIOH— HABr 

tbb Act. 

On a collision in New York harbor causing loss of the hand of a boy 
four years old, a steerage passenger, held that the steamer, being in fault, 
was not exempted by the third section of the Harter act, nor by a limi- 
tation to $100 for any personal injuries expressed in the ticket, this not 
being a reasonable provision; nor by exemptions from liability for neg- 
ligence. 

Libels in personam to recover damages for personal injuries. 

Grossman & Vorhaus (De Lagnel Berier, of counsel), for libelants. 

Wheeler & Cortis, for Hamburg Line. 

Bobinson, Biddle & Ward, for Clyde Steamship Co. 

BROWN, District Judge. In the collision between the steam- 
ships Persia and Saginaw, for which both vessels were held to blame 
(84 Fed. 705), the libelant Jacob Moses, then four years and eight 
months old; and a steerage passenger with his mother on the Persia, 
suffered such injuries of the right hand that it was amputated just 
below the wrist Libels were filed for damages in his own behalf and 
also by the father, Abraham Moses. By stipulation between the 
parties, it was agreed that the decision upon the trial of the principal 
cause between the Persia and the Saginaw, as respects the question 
of negligence, should stand as the decision in the present case; and 
that issue is therefore disposed of in favor of the libelants. 

The answer of the Hamburg Company, the owners of the Persia, set 
up as a further defense, (1) the provisions of the Harter act (Feb. 13, 
1893; 2 Supp. Rev. St. p. 81); and (2) the following provision in the 
contract of carriage: 

"Neither the ship, the shipowner or the agent is responsible beyond the 
amount of $100 for loss of or Injury to the passengers of the Persia, arising 
from steam, latent defects in the steamer, • • • default or negligence of 
the shipowner's servants, whether on board the ship or not, or from the 
negligence in navigation of any other vessel." 

Neither of these defenses can I think be sustained. The first is 
not consistent with previous adjudications in this court, or with 
the proper construction of the act of 1893, as recently expounded in 
the case of The Delaware, 161 U. S. 459, 16 Sup. Ct 516. In the 
latter case the libel was filed by the master, pwner and crew of the 
tug Talisman to recover damages arising from a collision of the Dela- 
ware with the Talisman through the faulty navigation, as it was de- 
termined, of the Delaware alone. Upon an appeal from a decree 
in favor of the libelant, the question was submitted upon certificate 
to the supreme court, whether the Harter act afforded any defense. 
The third section of that act, read literally, is broad enough to in- 
clude all damages inflicted upon other vessels by collision; just as it 
ts claimed in this case that the statute is broad enough to Include, 
and must, it is therefore urged, include personal injuries to passen- 
gers. The supreme court, however, held otherwise as respects col* 
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lision damages to other vessels; and in the opinion of the court, de- 
livered by Mr. Justice Brown, it is said: 

M It is entirely clear, however, that the whole object of the act is to modify 
the relations previously existing between the vessel and her cargo. This is 
apparent not .only from the title of the act, but from its general tenor and 
provisions, which are evidently designed to fix the relations between the 
cargo and the vessel, and to prohibit contracts restricting the liability of the 
vessel and owners in certain particulars connected with the construction, 
repair and outfit of the vessel, and the care and delivery of the cargo." 
Page 471, 161 U. S., and page 522, 16 Sup. Ct. "It is true that the general 
words of the third section above quoted, if detached -from the context and 
broadly construed as a separate provision, would be susceptible of the mean- 
ing claimed, but when read in connection with the other sections and with 
the remainder of section 3, they show conclusively that the liability of a 
vesseLto other vessels with which it may come in contact was not intended 
to be affected." Page 474, 161 U. S., and page 623, 16 Sup. Ct 

The entire course of reasoning in the opinion in support of the de- 
cision of the court that the only object of the act is "to modify the 
relations previously existing between the vessel and her cargo," is 
equally applicable in excluding the act from any application to pas- 
sengers. 

A further consideration not there referred to, but suggested by 
the present case, is the fact that section 3 is expressly limited in its 
application to vessels "transporting merchandise or property." The 
Persia carried merchandise as well as passengers. But there are 
many vessels that carry passengers only, and to those vessels the act 
cannot apply. But it is not conceivable that congress .intended by 
this act to discriminate between these two classes of vessels in re- 
spect to their liability for negligent injuries to passengers, and to 
provide that the one class should be exempt from liability and the 
other class not exempt, simply because the former carries merchandise 
and the latter does not The restriction of the third section to "ves- 
sels carrying merchandise" is indicative of the limited scope of the 
act, as construed by the supreme court, extending only to the rela- 
tions between the vessel and her cargo, or its owners. See The Viola, 
59 Fed. 632, 634, 60 Fed. 296; The Niagara, 77 Fed. 335. That the 
third section does not apply to passengers or their baggage was ruled 
by this court in the recent case of The Rosedale and The Oregon, 88 
Fed. 324. 

2. In cases not within the exemptions of the Barter act, the law 
of this country in respect to the liability of carriers for damages aris- 
ing though the negligence of their servants, as established in Rail- 
road Co. v. Lockwood, 17 Wall. 357, has not been changed. A rea- 
sonable provision, however, in the bill of lading or other contract, 
limiting the extent of the carrier's liability for loss or injury of goods, 
operating as a liquidation of damages in advance, and having refer- 
ence to the price of carriage, is sustained. Hart v. Railroad Co., 112 
U. S. 331, 5 Sup. Ct. 151. If the provision of the contract of transpor- 
tation in this case were a reasonable provision of that character, I 
think it should, therefore, be upheld. But considering the nature 
of the injuries liable to happen to passengers through careless naviga- 
tion, including, it may be, the loss of life or limb, and the large awards 
often made therefor, which the courts have often held to be not unrea- 
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Bonable or excessive, it seems to me that a stipulation that the dama- 
ges for any possible personal injury shall not exceed f 100, cannot be 
seriously considered as any reasonable or substantial provision what- 
ever. Where the right to limitation as respects damages to property 
has been sustained, there has been at least some reasonable or appre- 
ciable proportion between the sum fixed and the loss contemplated. 
In this stipulation, there is no such reasonable relation. The sum of 
f 100 is scarcely more than a nominal sum. Under the decision above 
referred to I must, therefore, find that this clause of the contract can- 
not be upheld as a reasonable provision. 

3. The father, in the present case, was engaged in the clothing busi- 
ness, as a manufacturer or dealer in a comparatively small way. The 
son was likely to be brought up in the same or a similar business. 
Taking all the circumstances into account, I think an allowance 
should be made of f 2,500 to the son, and f 500 to the father, for which 
sums decrees may be entered with costs. 



THE KENSINGTON. 
(District Court, S. D. New York. July 6, 1808.) 

1. Carriers by Sea— Passengers' Baggage— Sea Perils— Burden ov Proof 

— Stowage— Exemptions for Negligence— Foreign Law— Harter Act. 
Extraordinarily rough weather warrants a finding of damage to cargo 
or baggage by sea perils, provided proof of ordinary good stowage is first 
given by the ship. This preliminary burden is upon the ship, and cannot 
rest upon mere presumption. Exemptions for negligence contracted for 
in a foreign port on a foreign vessel, though valid where made, will not 
excuse torts and consequent damage within our territorial jurisdiction. 
The Harter act does not apply to passengers or their baggage. 

2. Same— Limiting Liability et Contract. 

It is competent for carriers by sea to limit their liability for passen- 
gers' baggage to a specified sum, unless higher rates are paid for any 
excess in value; and when this provision is plainly Incorporated in the 
body of the ticket, and ample opportunity is afforded the passenger to 
know it and comply with it, it becomes a part of the contract of carriage 
and binding, and in this case was held to limit the libelants' recovery. 

Roger Poster, for libelants. 

Robinson, Biddle & Ward, for claimant. 

BROWN, District Judge. The above libel was filed by Mrs. Bleeck- 
er and her daughter to recover for the loss of their trunks and per- 
sonal effects upon their passage by the British steamship Kensing- 
ton, of the Red Star Line, from Antwerp to New York in December, 
1897. The defense was a loss by sea perils, and second, a limitation 
to the sum of 250 francs under the provisions of the passenger ticket. 

The libelants' trunks were stowed in what was known as No. 2 
upper steerage in the after part of the third deck above the hold, 
sometimes used for passengers. A few other trunks were stowed 
there, and some crates of china. The steamer sailed from Antwerp 
December 11th. The voyage was extremely rough. For the most 
of the time the passengers were not allowed on deck. On December 
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20th the steamer met a very heavy gale in which she labored heavily 
and was obliged to lie to for 14 or 15 hoars, which had not previously 
occurred in the master's experience of 23 years. The steamer was 
a first-class ship of about 8,000 tons. In this gale some of the bag- 
gage got adrift, both in No. 2 steerage and in the steerage on the 
deck below. As soon as it was possible the apartment where the 
libelants' baggage was stowed was examined, and the captain de- 
scribes it as being in a state of chaos. Trunks and crates were 
broken and damaged by water in the apartment, coming from the 
condensation of steam from a steam pipe which had been carried 
away in the storm. The vessel arrived in New York on the morning 
of December 23d. The value of the contents of the trunks was above 
250 francs for each of the two passengers, and it is stated in the 
libel to have been of the value of |2,000. The libelants had been 
traveling in Europe for about a year. The evidence leaves no doubt 
that the ticket for the two passengers, which is marked "Claimant's 
Exhibit A," was purchased by Mrs. Bleecker in Paris on December 
2d. She testifies that at that time she paid part of the money for 
the passage and afterwards on arrival at Antwerp paid the rest 
The ticket is dated at Paris December 2, 1897; and there is a stamped 
receipt beneath the signature of the ticket, dated at Antwerp, De- 
cember 10th, for the balance of the passage money. This accords 
with the testimony of Mrs. Bleecker, that she paid this balance at 
the office of the company in Antwerp on the day before the steamer 
sailed, and at the same time delivered her trunks and received her 
baggage check, stating that it was shipped "subject to the conditions 
contained in the company's ticket and bill of lading." 

In the body of the ticket, under the head of "Notice to Passen- 
gers," it is stated as follows: 

"It is a condition upon which this ticket is granted and 1b mutually agreed 
for the consideration aforesaid that" * * •. Here follow 10 paragraphs 
in type somewhat smaller than the preceding type, but perfectly clear and 
legible, stating numerous conditions. These 10 paragraphs are followed by 
the provision: "All questions arising hereunder are to be settled according 
to Belgian law with reference to which this contract is made;* 9 after which 
is the signature of the company's agent The third paragraph provides that 
"the shipowner or agent are not under any circumstances liable for loss, de- 
fault, Injury or delay to the passenger or his baggage, arising from the act 
of God, public enemies, fire, robbers, thieves of whatever kind, whether on 
board the steamer or not, perils of the sea, rivers, or navigation, accidents to 
or of machinery, boilers or steam" • • • "or from any act, neglect or de- 
fault of the shipowners' servants, whether on board the steamer or not." 

"The shipowner or agent shall not under any circumstances be liable for any 
loss or delay of or injury to passengers' baggage carried under this ticket 
beyond the sum of 260 francs, at which such baggage is hereby valued, unless 
a biU of lading or receipt be given therefor and freight paid in advance on 
the excess value at the rate of one per cent or its equivalent" 

At the time when her baggage was delivered to the company at 
Antwerp on the 10th of December, Mrs. Bleecker made no statement 
of its value, and paid no freight on its excess over 250 francs. 

No evidence was introduced as to the particular mode of stowage, 
except that it was stowed by the company's stevedore at Amsterdam 
under the supervision of the third officer, who at the time of the 
trial was sick there. 
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1. Contrary to the libelants' contention, I must hold upon the 
authorities that a ticket of the character above described for a trans- 
atlantic passage is a unilateral contract, and like a bill of lading is 
binding upon the person who receives it, so far as its provisions are 
reasonable and valid. It is essentially of the same character as the 
ticket in the case of Steers v. Steamship Co., (57 N. Y. 1,) where John- 
son, J., in reference to a claim similar to this observes: 

"The plaintiff, by her agent, was an applicant for a passage to Europe by 
the defendant's ship, the voyage to be commenced at a future day, and re- 
ceived on payment of the price a written engagement from the defendant 
expressing its undertaking. A printed facsimile of this paper is before us, 
and although part of It is In smaller type than the rest, no part of it is in 
such type as to suggest to the mind the idea of concealment as the possible 
motive for its being so printed." * • • "Looking to the course of business, 
the court may take notice that an engagement for a voyage across the ocean 
is a matter of more deliberation and attention than buying a railroad ticket 
or taking an express company's receipt for baggage or for freight. There Is, 
therefore, no room in such a case for the suggestion that the party is sur- 
prised into a contract, when he supposes himself only to be taking a token 
Indicative of his right The paper in evidence ought, therefore, to be re- 
garded as having received the mutual assent of the parties, and as being, as 
its language purports, their contract touching the voyage in question-" 

I find nothing later diminishing the force of these observations. 
See Zimmer v. Railroad Co., 137 N. Y. 460, 463, 33 N. E. 642. 

2. One of the exemptions specified in this ticket or contract is 
Tosses "by perils of the sea," and upon the evidence, if preliminary 
proof of good stowage had been given, I think a prima facie case of 
loss by sea perils would have been made out, which it was incum- 
bent on the libelants to rebut by proof of negligence in the ship. 
The evidence leaves no doubt that the passage was one of very 
extraordinary severity, such as might account naturally for what 
happened, viz. the baggage getting adrift and breaking the steam 
pipe, even though the baggage was well stowed; but it might also 
have happened from poor stowage, of which some evidence was 
sought to be given, though I do not regard it as of much weight 
There is no direct evidence of the mode of stowage, but only that 
the baggage was stowed by the regular stevedore of the line. It is 
urged that this furnishes a reasonable inference of customary good 
stowage; and when there is proof, as there is in this case, of very 
extraordinary weather and rolling of the ship, such as would nat- 
urally cause baggage stowed with ordinary care to get adrift, it is 
claimed that the authorities indicate that the burden of proof is 
on the libelants to show some negligence, but for which the loss 
might nevertheless have been avoided. Bee Clark v. Barnwell, 12 
How. 272, 280. The supreme court in that case approved the rul- 
ing of Lord Chief Justice Denman in Muddle v. Stride, 9 Car. & P. 
880: 

"That if on the whole it be left in doubt what the cause of the injury Is. 
or If It may as well be attributable to perils of the sea as to negligence, the 
plaintiff cannot recover," * • * «*but the Jury were to see clearly if the 
defendants were guUty of negligence before they could find a verdict against 
them." 
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In the case of The Neptune, 6 Blatchf. 193, Fed. Cas. No. 10,118, 
the same point was ruled where a steamship "encountered on the 
voyage an unusually violent storm which fully accounted for the 
damage within an exception in the bill of lading"; and it was held 
by Mr. Justice Nelson that this threw the onus on the shipper to 
establish carelessness or negligence on the part of the master or 
owner of the vessel leading to the particular loss; and for failure to 
establish this a decree dismissing the libel was affirmed. See The 
Fern Holme, 24 Fed. 502, 503; The Portuense, 35 Fed. 670. These 
cases, however, do not dispense with the usual proof of good stow- 
age by the ship. To assume proper stowage upon mere inference, 
and to throw upon a shipper or passenger the burden of proving the 
contrary, without any proof by the ship, seems unreasonable and in- 
equitable, considering that proof on this subject is peculiarly with- 
in the power of the ship to produce, and comparatively easy for her, 
but difficult if not impossible for the passenger or shipper. Proper 
stowage, moreover, is essential to seaworthiness as respects cargo, 
or baggage; and hence this essential preliminary condition of sea- 
worthiness should have been established by the ship by proof of prop- 
er stowage, just as in The Edwin I. Morrison, 153 U. S. 210. 14 
Sup. Ct. 829, it was held necessary to be established by proof of 
proper inspection. In Clark v. Barnwell, supra, it is expressly stat- 
ed in the opinion of the court (page 281) that the stowage was good. 
The record and the opinion of Shipman, J., in the court below in 
the case of The Neptune show the same; and the same appears in 
the other cases above cited. This branch of the defense, therefore, 
I cannot sustain. 

3. The limitation of liability to 250 francs, is a limitation which 
it was competent for the defendant company to make. Hart v. 
Railroad Co., 112 U. S. 331, 5 Sup. Ct. 151. The libelants are charge- 
able with notice of this provision whether they read the contract or 
not. The ticket was in their possession for more than a week before 
the ship sailed, and before the baggage was delivered to the com- 
pany. Every European traveler knows how much more exacting 
there than with us are the usual conditions as respects the transpor- 
tation of luggage, and the extra charges therefor. There was noth- 
ing to justify the libelants in supposing there were no restrictions 
as to baggage; and they had abundant opportunity to examine the 
clear provisions of their ticket; and if they were ignorant of them 
it was by their own choice. It is not unreasonable that carriers 
should refuse for an ordinary charge to hold themselves answerable 
for an extraordinary or indefinite responsibility, and to charge extra 
compensation for increased risks; if travelers pay no attention to 
the provisions on these points incorporated into the contract of car- 
riage, it is right that they should themselves bear the additional risk. 

In the recent case of Calderon v. Steamship Co. (April 25, 1898) 
18 Sup. Ct. 588, the supreme court, in refusing to the carrier the 
benefit of any limitation, did so upon the distinct ground that the 
limitation there sought was against all liability, and recognized the 
validity of such a limitation as is here provided. 
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4. Proof was taken by depositions that the Belgian law sustains 
exemptions of carriers from responsibility for the negligence of serv- 
ants when the contract so provides. ■ In the answer to the cross in- 
terrogatories on this point, the witness did not state at length the 
authorities and decisions in the sense in which the libelants' coun- 
sel intended by his interrogatories that the witness should state; but 
the answer is in such form, with a reference to the authorities relied 
upon, that I do not think there was any intent on the witness' part 
to evade the question, which in translation into another language 
may have appeared only to call for the references to the authorities 
instead of the language of the decisions; N and indeed the language 
of the decisions was not in terms asked for by the interrogatories. 
I do not think the failure to answer the cross interrogatories more 
fully, therefore, detracts from the credit to be given to the deposi- 
tion, which is in fact in accord with the general law of Continental 
Europe. The libelants' counsel, however, in preferring to proceed to 
trial rather than incur the delay of sending the commission back to 
the commissioner for further answers on this point, in effect waived 
any objection on this score. 

This contract of carriage was, however, to be performed in part 
within our own jurisdiction, by the delivery of the baggage here in 
good condition; and though the presumed negligence as respects 
proper stowage was negligence abroad, it cannot be said that none 
of the consequent damage occurred within our jurisdiction. Upon 
the evidence I think that damage to the extent of at least 250 francs, 
as to each libelant, did occur here; so that the cause of action in 
part arose here; and in such cases our own law, as respects exemp- 
tions that are against public policy, must, I think, control. It is not 
competent for the respondent to defend a tort committed here by 
proof of a foreign contract void as against our public policy. It 
is a question, of comity purely; and comity does not require us to 
reverse our own policy as respects torts committed within our own 
territorial jurisdiction. The Brantford City, 32 ]fed. 324. 

I have heretofore held that the Harter act hag reference to the 
transportation of "cargo," and does not apply to the transportation 
of passengers, nor to their baggage when not shipped as cargo, or 
on payment of freight. The Rosedale and The Oregon (March 28, 
1898) 88 Fed. 324. 

Decree for the libelants for the equivalent of 260 franca each, with 
interest and costs? 
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THE ROMAN PRINCE. 

(District Court, a D. New York. April 20, 1888.) 

Balvagb— Fire— Promptness— Personal Danger— Fire Department. 

The tug D. being prompt to render assistance, and the deck hand Incur- 
ring some exposure in rendering effective aid, though the engines of the 
Are department soon appeared In force, was allowed $300, one-half to 
owners, and one-half to master and crew, of which the deck hand and 
master were each awarded $50. 

This was a libel in rein, by Augustas Demarest and others against 
the steamship Roman Prince to recover for salvage services ren- 
dered in extinguishing fire. 

Cowen, Wing, Putnam & Burlingham, for libelants. 
Convers & Kirlin, for claimant 

BROWN, District Judge. At about 6 p. m. of May 4, 1897, short- 
ly after the discharge of the steamship Roman Prince had begun at 
the Atlantic Docks, a fire broke out in the steamship's middle hatch 
among some bales of wool and liquorice. The libelants' tug Defiance, 
attracted by the smoke, arrived alongside about five minutes after 
the fire broke out; her aid was asked by the ship's officers, and her 
pump and hose were immediately applied to the fire; first, through 
the middle hatch, and a few minutes afterwards, through a small side 
hatch, down which the deck hand Le Fontaine went with the hose, 
at some peril to himself and at the cost of some burns. The steam- 
ship's donkey pump and hose, as I must find upon the evidence, were 
also used from the first Upon signal to the fire department of 
Brooklyn, several engines arrived about 10 or 15 minutes after the 
fire broke out; but at that time it was nearly under control, and 
no flames were then visible, in consequence of the previous service 
of the pumps of the steamship and of the Defiance combined. Pump- 
ing was continued for some time afterwards to extinguish the smold- 
ering fire; and so successful was the result, that the entire damage 
amounted to only about f 1,200. 

The chief elements of merit in this case are (1) the great prompt- 
ness of the tug in rendering assistance; (2) the close application of 
her hose where most needed, by going down the small hatch; and 
(3) the success in preventing any large damage from a fire, which if 
not immediately checked, would probably have c&used a far great- 
er loss. The aid obtainable from the fire department, however, and 
its appearance on the scene, in force, only a few minutes after the 
arrival of the Defiance, must prevent any large award. Upon all 
the circumstances, I think an allowance should be made to the Defi- 
ance of $300; of which |50 should go to the master, |50 to Le Fon- 
taine, who took the hose down the hatch, and f 50 to the rest of the 
crew in proportion to their wages; the residue, to the owners. De- 
cree accordingly with costs. 
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In re STUTSMAN COUNTY, N. D. 

(Circuit Court. D. North Dakota, S. B. D. June 24, 1888.) 

1. Removal of Causes — Suits to Collect Taxes. 

The proceeding for the collection of delinquent taxes provided for by 
chapter 67 of the Laws of 1897 of North Dakota is a "suit" within the 
meaning of Act 1887-88* 
Si "Suit* Defined. 

A proceeding In a court of common law or equity, which culminates In 

a judgment that conclusively determines a right or obligation of the par- 

' ties, so that the same matter cannot be further litigated except by writ 

of error or appeal, is a "suit," within the meaning of the federal judiciary 

acts. In re City of Chicago, 64 Fed. 887, criticised. 

ft. Jurisdiction— Matters of Procedure. 

The act of 1887-88 does not require, as a condition of the removal of a 
case to the federal court, that In matters of procedure the case be one that 
could have originally been commenced in such court. 

4. Sake— Sepabable Controversy. 

The proceeding under the North Dakota act of 1897 is not a single suit, 
but as many suits as there are parcels of land; and, If the same person 
owns several parcels, such suits are consolidated by his joining all the 
parcels In a single answer. 

5. Sake— Diverse Citizenship. 

Where jurisdiction depends upon the citizenship of the parties, It is 
the party that is named in the record that is meant; and an objection 
that there might be other parties entitled to defend* but not named in the 
record, will not avail to defeat jurisdiction. 

Frederic Baldwin and S. E. Ellsworth, for complainant 
James B. Kerr, for defendant 

AMIDON, District Judge. Chapter 67 of the Laws of 1897 of the 
state of North Dakota makes provision for the collection of delinquent 
taxes by a proceeding in the district court The enactment is taken 
from a statute that has long been in force in the state of Minnesota. 
Section 1 provides that the county treasurer shall make a list of all 
taxes upon real estate in his county which have been delinquent for 
certain yeara The list is required to contain a description of the 
parcels of land upon which the taxes have not been paid, and opposite 
such description the name of the owner to whom assessed, if known, 
and the amount of the tax, with penalty and interest. Such list is 
to be verified by the affidavit of the treasurer, and is then filed in the 
office of the clerk of the district court of the county. "The filing of 
such list shall have the force and effect of the filing of a complaint in 
an action by the county against each piece or parcel of land in such 
list described, to enforce against it the taxes therein appearing against 
it, and the penalties and interest for the several years for which such 
taxes shall remain unpaid, and to obtain a judgment or decree of the 
court for the sale of such piece or parcel of land to satisfy the amount 
of such taxes remaining unpaid, with penalties, interest, and costs; 
and also the effect of notice of the pendency of such action, to all 
persons interested in such lands." Section 2 provides that, in case 
the land is rented, a writ of attachment shall issue, upon the applica- 
tion of the county treasurer, to seize such rents, and have the same 
applied in payment of the taxes. Sections 3 and 4 provide that the 
SBF.-22 
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clerk shall make a copy of the list so filed with him, and shall publish 
the same in a newspaper in the county once in each week for three 
consecutive weeks, and shall attach to the list as thus published a 
notice to all persons who have or claim any estate, right, title, or inter- 
est in, or claim to, or lien upon, any of the several parcels of land in 
the list described, stating, in substance, that the list has been filed by 
the county treasurer pursuant to the act in question, and requiring 
each of such persons within 30 days after the last publication of the 
notice to file in the office of the clerk of the court his answer, in 
writing, setting forth any objection or defense against the tax, or 
penalty, or interest thereon, as to any piece or parcel of land described 
in the list as to which he claims any interest or lien ; and in default 
thereof that judgment will be entered against such piece or parcel of 
land for the taxes in the list appearing against it, and for all penalties, 
interest, and cost Section 5 requires answer to be filed in the office 
of the clerk of the district court within 30 days after the last publica- 
tion of the notice, verified as pleadings in civil actions, and setting 
forth the defense or objections to the tax or penalty. Section 6 pro- 
vides for judgment by default as to parcels in respect of which no an- 
swer is filed. Section 7 provides as follows: "If answer shall be filed 
within the time hereinbefore provided as to the taxes or penalties upon 
any pieces or parcels of land embraced in such list as published, such 
answer shall stand for trial at any general term of the district court 
in the county. * * * The court shall proceed without delay, with- 
out a jury, and summarily hear and determine objections or defenses 
made by the several answers, and shall dispose of all such answers, 
and direct judgment accordingly, at said term, and in the trial there- 
of shall disregard all technicalities and matters of form not affecting 
the substantial merits, and any person making answer as herein pro- 
vided, shall be entitled to a separate trial upon the issues raised by 
his answer." Section 8 provides for the entry of judgment for the 
amount of taxes if the court at the hearing shall sustain the same. If 
the court sustains the defense to the taxes and penalties as to any 
parcel of land such parcels are by the judgment discharged from the 
taxes in the list set down against them, and from all penalties, and 
the court may, in its discretion, award disbursements against the 
county laying such taxes, and in favor of the party answering, as to 
the pieces or parcels so discharged. Section 9 provides that, if all 
the provisions of law in force at the time of the assessment and levy 
in relation to the assessment and levy of taxes shall have been com- 
plied with, of which the lists so filed with the clerk shall be prima 
facie evidence, then judgment shall be rendered for such taxes, and 
the interest, penalties, and costs. But no omission of any of the 
things provided by law in relation to such assessment and levy, or of 
anything required by an officer to be done prior to the filing of the list 
with the clerk shall be a defense or objection to the taxes appearing 
on any piece or parcel of land unless it be also made to appear to 
the court that such omission resulted to the prejudice of the party ob- 
jecting, or that the taxes against such piece or parcel of land have 
been partially, unfairly, or unequally assessed; and in such case, 
but in no other, the court may reduce the amount of taxes upon such 
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piece or parcel, and give judgment accordingly. It is a defense when 
made to appear by answer and proof that the taxes have been paid, 
or that the property is lawfully exempt from taxation. Section ID 
provides, that the judgment which the court shall render shall be 
final, except that upon application of the county, or other party 
against whom the court shall have decided the point raised by any 
defense or objection, the court may, if in its opinion the point is of 
great public importance, or likely to arise frequently, make a brief 
statement of the facts established bearing on the point, and of its de- 
cision, and forthwith transmit the same to the clerk of the supreme 
court Provision is then made for a speedy trial by the supreme 
court of the question so certified. The remaining provisions of the 
act relate to the sale of property against which judgment has been 
entered by execution issued upon the judgment. 

Under the provisions of this act the treasurer of Stutsman county 
filed a list of delinquent taxes in the office of the clerk of the district 
court of that county. Among the lands appearing in this list are 
several hundred parcels formerly owned by the Northern Pacific 
Railroad Company, and now held by Edwin H. McHenry and Frank G. 
Bigelow, as receivers, appointed in an action pending in the circuit 
court of the United States for the district of Wisconsin, on the 25th 
day of May, 1896, and in the same action, in the circuit court of the 
United States for the district of North Dakota, on the 27th day of 
May, 1896. Within the time provided by the statute for answering, 
the receivers presented their petition, together with a bond, to the dis- 
trict court of Stutsman county, for the removal into this court of the 
controversy existing between them and the county. Thereafter 
motion was made by counsel for the county to remand the cause to 
the state court. Jurisdiction of this court is asserted upon two 
grounds: (1) That the suit presents a controversy wholly between 
citizens of different states, to wit, between the county of Stutsman, a 
corporation organized under the laws of the state of North Dakota, 
and the petitioners, one of whom is a citizen of the state of Minnesota 
and the other a citizen of the state of Wisconsin. (2) That the suit 
arises under the laws of the United States. Jurisdiction of this 
court is resisted upon the grounds: First, that the proceeding for 
the collection of delinquent taxes provided by the statute of North 
Dakota is not a "suit" within the meaning of the act of 1887 and 1888; 
second, that such proceeding, if it is a suit, is not a suit of which the 
federal courts are given original jurisdiction; third, that there is no 
separable controversy in the proceeding between the county of Stuts- 
man and the petitioners; fourth, that, the notice to answer being ad- 
dressed to all persons having any interest in or lien upon the property, 
it may well happen that there are other persons who are residents of 
North Dakota who are entitled to answer and defend against the 
taxes, and that for this reason the action, even as to the taxes against 
the property of the petitioners, involves defendants whose presence 
would defeat the jurisdiction of this court; fifth, that there may be 
other persons who have a right to answer and defend against the 
taxes, who are either citizens of North Dakota or of other states, and 
who should join in the petition for the removal, and that the possible 
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presence of such defendants precludes the petitioners from removing 
the cause into this court upon their petition alone. 

In support of the first objection to the jurisdiction of this court it 
is urged that the proceeding is a purely administrative one for the en- 
forcement of taxes by a sale of the property. An examination of the 
statute will not sustain this position. Its primary object is to have 
the validity of the tax judicially determined, and all defenses cut off 
before the property is sold. The judgment of the court not only sus- 
tains such taxes as are found to be legal, it also cancels those that are 
found to be void. If the only object was to obtain a sale of the prop- 
erty, there was already ample provision in the revenue laws for this, 
as the treasurer was authorized to sell all property against which 
taxes had been delinquent for a certain period. Such a sale, however, 
left the validity of the tax open to contest, and seriously impaired the 
efficiency of the proceeding as a means of securing the collection of 
the public revenue, and the object of the statute was to place the 
judicial determination of all questions affecting the legality of the 
tax before the sale, instead of after it. The proceeding has every 
element of a "suit," within the meaning of that term as defined by the 
supreme court in construing the federal judiciary acts. It "involves 
the determination of questions of law and fact, and there are parties 
litigant to contest the case on the one side and the other." Upshur 
Co. v. Eich, 135 U. S. 467, 477, 10 Sup. Ct 654. « A claim of the parties, 
capable of pecuniary estimation, is the subject of the litigation, and is 
presented by the pleadings for judicial determination." Gaines v. 
Fuentes, 92 U. S. 10-20; Pacific Railroad Removal Cases, 115 U. 8. 
19, 5 Sup. Ct 1113. It has been expressly held by the supreme courts 
of Minnesota and North Dakota that the proceeding under this stat- 
ute is a suit, and the same conclusive force is given to a judgment 
entered therein as to judgments and decrees in actions at law and 
suits in equity. Chauncey v. Wass, 35 Minn. 1, 25 N. W. 457, and 30 
N. W. 826; Wells Co. v. McHenry (N. D.) 74 N. W. 241. It is difficult 
to. appreciate the force of that reasoning which attaches to a proceed- 
ing in court, as to its effect upon the rights of the parties, all the con- 
sequences of a suit, but, for the purpose of determining the jurisdic- 
tion of the federal courts, holds the same proceeding to be purely ad* 
ministrative. 

In support of the ground for the motion to remand, now under con- 
sideration, counsel rely mainly upon the case entitled In re City of 
Chicago, 64 Fed. 897. Whether that case was correctly decided must 
depend upon the effect to which the judgment of the county court, 
upon the report of the commissioners in the proceeding there under 
review is entitled. The supreme court of Illinois has repeatedly 
passed upon that question, and has uniformly held that such judg- 
ments possess the same force as judgments in ordinary civil actions, 
and are open to collateral attack only upon the ground that the court 
failed to acquire jurisdiction. They conclusively establish all mat- 
ters affecting the validity of the assessment which precede their ren- 
dition, and forever bar a defendant from again litigating any matter 
which he might have presented by answer. Lehmer v. People, 80 10. 
601; Clark v. People, 146 Hi 348, 35 N. E. 60. ' It is true, as stated in 
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the opinion in 64 Fed 899, that the power of taxation is, as to its 
source, legislative, and, as to its exercise, administrative; but the 
power of finally determining the validity of a tax is judicial. Be- 
fore the property of a citizen can be taken, or conclusively charged 
with liability for a tax, he has the right to a judicial determination 
of two questions: First, whether the law authorizing the tax is a con- 
stitutional exercise of the legislative power; and, second, whether the 
administrative officers, in imposing the tax, have pursued the au- 
thority vested in them by the statute. The determination of these 
questions by a judgment which can only be assailed by writ of error 
or appeal is judicial. It can make no difference whether such deter- 
mination is made in the course of a proceeding by the county or 
municipality to levy or enforce the tax, or in a proceeding by the 
owner of the property to defeat it. A judgment which conclusively 
determines a right or obligation, so that the same matter cannot be 
further litigated, except by writ of error or appeal, is an exercise of 
judicial power; and a proceeding in a court of common law or equity, 
which culminates in such a judgment, is a "suit," within the mean- 
ing of the federal judiciary acts. Any other determination exalts 
matters of form above those of substance. Inasmuch, therefore, as 
the proceeding under the Illinois statute terminates in a judgment 
having this conclusive force, it would seem that it ought to be regard- 
ed as a suit for the purpose of determining the jurisdiction of federal 
courts. 

It has been held in several decisions that a case cannot be removed 
into the federal courts unless it could originally have been begun 
there. Tennessee v. Union & Planters' Bank, 152 U. 8. 454, 462, 14 
Sup. Ot. 654; Kailroad Co. v. Davidson, 157 U. S. 201, 208, 15 Sup. Ct 
563; In re Cilley, 58 Fed. 977. An examination of these decisions, 
however, will show that the limitation mentioned is based, not upon 
matters of procedure, but upon those elements specified as essential 
to jurisdiction in the first section of the act of 1887-88. To confer 
original jurisdiction, the following facts, and no others, are necessary: 
(1) A suit of a civil nature at common law or in equity. (2) It must 
involve at least f 2,000, exclusive of interest and costs. (3) It must 
arise wholly between citizens of different states, or present one of 
the other conditions mentioned in the last part of the first section. 
A proceeding which presents these elements is within the original 
jurisdiction of the federal courts, notwithstanding it may involve 
matters of procedure which would prevent its commencement in those 
courts. The section defining the right of removal makes no reference 
to suits which might have been begun in the federal courts, and the 
phrase, "of which the circuit courts are given jurisdiction by the pre- 
ceding section," ought not to be considered as requiring elements 
not mentioned in the preceding section. The jurisdiction of the 
federal courts cannot be made to depend upon formal or modal mat- 
ters; otherwise it would be in the power of the states to defeat that 
jurisdiction entirely by hostile legislation hedging about the com- 
mencement of suits by a statutory procedure, which could not be em- 
ployed in the federal courts. Railway Co. v. Jones, 29 Fed. 193; In 
re Jarnecke Ditch, 69 Fed. 161, 163. It has been uniformly held 
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that matters of procedure are not jurisdictional, but personal. And are 
subject to waiver by the parties. Powers v. Railway Co., i69 U. S. 
92, 18 Sup. Ct. 264; Duncan v. Associated Press, 81 Fed. 417; Pales 
v. Railway Co., 32 Fed. 673. So, notwithstanding the proceeding 
under the North Dakota statute for the collection of taxes is of such 
a character, owing to its procedure, that it could not be commenced 
in the federal courts, the controversy which has been removed by the 
petitioners presents every element mentioned in the first section of 
the judiciary act as essential to original jurisdiction, and jurisdic- 
tion on removal is therefore complete. The case In re Cilley, 58 Fed. 
977, rests upon the ground that a proceeding to probate a will has 
never belonged to the jurisdiction of courts either of common law or 
chancery, but has for centuries beeii assigned to separate courts of 
probate. Such is not the case with a proceeding to determine the 
validity of taxes. Those proceedings have uniformly been referred 
to the jurisdiction of courts of chancery or common law. 

The other grounds urged by counsel for the county in support 
of the motion to remand may be considered together. The matter 
which has been removed to this court is not a "separable controversy," 
but a separate suit. By section 1 of the statute of North Dakota 
the proceeding presents as many suits as there are parcels of land, 
but a defendant owning several parcels would be entitled to a con- 
solidation, and by joining them in his answer, he accomplishes that 
result. Section 7 of the act contemplates this by expressly providing 
for a separate trial of the issues raised by each answer, and thus, in 
effect, makes the controversy presented by each answer a separate 
suit. See, also, Pacific Railroad Removal Cases, 115 U. S. 1, 22, 23, 
5 Sup. Ct. 1113. 

The objection that there might be other parties than the petitioners 
entitled to defend as to the same parcels, whose presence would defeat 
jurisdiction, is more imaginary than real. In the case of Osborn v. 
Bank, 9 Wheat. 738, 857, Chief Justice Marshall lays it down "as a 
rule that admits of no exception, in a case where jurisdiction depends 
on the party, it is the party named, in the record.* In the proceed- 
ing under consideration there are no parties defendant named in the 
record except such as appear and answer, and the petitioners are the 
only defendants who have thus appeared with respect to the parcels 
of land mentioned in their petitions. 

It is not necessary to decide whether the jurisdiction of this court 
can be maintained upon the ground that the suit is one arising under 
the laws of the United States. That would depend upon whether a 
formal complaint for the enforcement of the taxes would disclose the 
fact that petitioners hold the property as receivers appointed by a 
federal court. If such averment would be necessary, then its omis- 
sion, by reason of the statute making the list a substitute for the com- 
plaint, could not avail to defeat jurisdiction. Railroad Co. v. Cody, 
166 U. S. 606, 17 Sup. Ct. 703. But, if such an averment is not essen- 
tial to a complaint for the enforcement of the taxes, then the suit 
is not one arising under the laws of the United States, so as to confer 
jurisdiction on the federal courts. Chappell v. Waterworth, 155 U. S. 
102, 15 Sup. Ct. 34; Walker v. Collins, 167 U. S. 57, 17 Sup. Ct 738. 
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It is urged, in support of the motion to remand, that, if this court 
takes jurisdiction of the matter removed, it will necessarily bring into 
this court the entire proceeding which was presented to the state 
court That, however, is not the case. As already stated, the pro- 
ceeding which has been removed is, to all intents and purposes, a sepa- 
rate suit, and as to all parcels of land mentioned in the list filed in 
the office of the clerk of the district court of Stutsman county, except 
those mentioned in the receivers' petition, the proceeding remains be- 
fore the state court, wholly unaffected by the removal. The motion 
to remand is deniedL 



COX v. GILMBB et aL 
(Circuit Court, W. D. Virginia. April 30, 1898.) 

1. Fedkkal Jurisdiction— Federal Questions— Pleading. 

In an action for false imprisonment, averments In the declaration that 
defendants, acting as judges of an election, caused plaintiff's arrest and 
Imprisonment under color of a state law which is repugnant to the con- 
stitution of the United States, are not open to the objection of anticipating 
the defense for the purpose of showing that a federal question is involved. 
White v. Greenhow, 5 Sup. Ct. 923, 962, 114 U. S. 307, foUowed. 

2. Constitutional Law— Due Process. 

The Virginia statute authorizing the judges of election to order the arrest 
and confinement, for not exceeding 24 hours, of any person who, after 
being ordered to desist, persists in interfering with, coercing, or intimi- 
dating voters at the polls (Act March 5, 1890), is not void for want of due 
process of law. \ 

This was an action by Lewis W. Cox against J. Frank Gilmer, 
Samuel McCue, and Percy P. Payne to recover damages for false im- 
prisonment. The case was heard on demurrer to the declaration 
for want of federal jurisdiction. 

John E. Roller and Turner A. Hackman, for plaintiff. 
Sipe & Harris and Geo. W. Morris, for defendants. 

PAUL, District Judge. This is an action of trespass brought by 
the plaintiff against the defendants to recover damages for false and 
malicious imprisonment. The plaintiff and the defendants are 
all citizens of the state of Virginia. Omitting the names of the 
plaintiff and the defendants, the declaration is as follows: 

•'That the said defendants contriving and maliciously Intending to Injure 
the said plaintiff in his good name, fame, and credit, and to bring him into 
public scandal, infamy, and disgrace, and to cause the said plaintiff to be 
imprisoned for a long space of time, and thereby to Impoverish, oppress, and 
whoUy ruin him, heretofore, to wit, on the 3d day of November, 1890, in the 
Western district of Virginia aforesaid, the said defendant J. Frank Gilmer 
appeared before J. W. Christmas, J. F. Burnley, and W. Irving, then and 
there being judges of election at an election then being held on that day, and 
then and there, before the said judges, falsely and maliciously, and without 
any reason or probable cause whatever, charged the said plaintiff with in- 
timidating, coercing, hindering, and tampering with the voters at one of the 
precincts at which was then being held an election under the laws of the 
state of Virginia and of the United States, which precinct is known as the 
'Second Ward Precinct of the City of Charlottesville,' after he had been ordered 
by a majority of the judges of election to desist, and had refused so to do, 
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and npon such charge, falsely and maliciously, and without any reasonable 
or probable cause whatever, caused and procured the said judges of election 
to make and grant, In accordance with the provisions of the act of the gen- 
eral assembly of Virginia approved March 5, 1890, entitled 'An act in relation 
to the preservation of order at the polls,' a certain paper, signed by the 
said judges, in the words and figures following, to wit: 

" rrhe Commonwealth of Virginia, City of Charlottesville, to wit: 
41 'To Percy F. Payne, Special Constable of Said City: It appearing to the 
judges of election, or a majority of them, at 2d ward precinct in said city, 
that voters are being intimidated or coerced, and are being hindered and 
tampered with, so as to be prevented from casting a secret ballot, and that 
L. W. Cox are engaged in so intimidating, coercing, hindering, and tam- 
pering with the voters, and that they have been ordered by the said judges 
of election, or a majority of them, to desist, and have refused so to do: These 
are therefore, In the name of the commonwealth of Virginia, to command you 
forthwith to apprehend and bring before the said judges of election at the 
above precinct the said L. W. Cox, to be examined touching the above offense, 
and to be further dealt with according to law. Given under our hands this 
8d day of November, A. D. 1890. J. W. Christmas, 

"•J. F. Burnley, 
" *W. Irving, 

" 'Judges of Election.' 

"—For the apprehending and taking of the said plaintiff, and for bringing 
the said plaintiff before the said judges of election to be dealt with in ac- 
cordance with said law; and the said defendant J. Frank Gilmer, under and 
by virtue of said warrant, afterwards, to wit, on the day and year aforesaid, 
wrongfully, unjustly, and without any reasonable cause whatever, caused the 
said plaintiff to be arrested by his body by the defendant Percy F. Payne, 
and to be carried in custody before the defendant J. Samuel McCue, styling 
himself mayor of the city of Charlottesville, in the said Western district of 
Virginia, to be examined before him touching the supposed crime; and the 
defendant J. Samuel McCue, as aforesaid, having heard and considered what 
the said defendant J. Frank Gilmer could say, allege, or prove against the 
said plaintiff touching the supposed offense, then and there, to wit, on the 
day and year last aforesaid, in the district aforesaid, adjudged and determined 
that the said plaintiff should be conveyed and delivered to the custody of the 
keeper of the jail of the said city of Charlottesville; the mittimus signed by 
the said J.' Samuel McCue being in the words and figures following, to wit: 

° 'Mittimus. 
" 'City of Charlottesville: To the Chief of Police of the City of Charlottes- 
ville, and to the Keeper of the Jail of said City: These are to command you, 
the said chief of police, in the name or the commonwealth of Virginia forth- 
with to convey and deliver into the custody of the keeper of the jail, to- 
gether with this warrant, the body of L. W. Cox, charged before me, J. 
Samuel McCue, mayor of Charlottesville, Virginia, on the oath of J. W. 
Christmas, with a misdemeanor by him committed, in this, that the said L. 
W. Cox on the third day of November 1896 in said city did engage in so in- 
timidating, coercing, hindering, and tampering with the electors, the said 
L. W. Cox was found guilty as charged and adjudged to pay a fine and costs 

amounting to $ , is sent to jail, In this payment the accused has defaulted, 

and you, the keeper of the said jail, are hereby required to receive the said 
L. W. Cox into your jail and custody and there safely keep him until he shall 
thence be delivered in due course of law. Given under my hand and seal 
this 3 day of November 1896. J. Samuel McCue, 

- 'Mayor of Charlottesville. [Seal.] • 

"—And the said J. Samuel McCue refused to hear the cause upon the merits, 
or to allow the plaintiff to give bail to appear and defend the said charge 
when the same should be called against him; and thereupon the said defend- 
ant Percy F. Payne, calling himself a special constable under the laws of 
the state of Virginia, delivered the said plaintiff to the keeper of the said 
jail, by whom, under the said mittimus, he was kept and detained in prison 
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for a long space of time, to wit, for the space of 30 hoars, then next following, 
at the expiration of which time the said plaintiff was fully acquitted and duly 
discharged for said offense. That the said defendants committed the tres- 
pass against the said plaintiff hereinbefore complained of under color of the 
authority of the act of the general assembly of Virginia, approved March 5, 
1800, which is in the words and figures following, to wit: 'Be it enacted by 
the general assembly of Virginia, that the judges of election, if it shall ap- 
pear that the voters are being intimidated or coerced from any source in the 
exercise of their suffrage by bystanders about the polling place, or that vot- 
ers are being hindered or tampered with in any way so as to prevent the cast- 
ing of a secret ballot, may order such person, or persons, so engaged In in- 
timidating, coercing, or tampering with voters, to cease such action, and if 
such person, or persons, so engaged do not forthwith desist, the judges of 
election, or a majority of them, may order the arrest of such person, or 
persons, by a constable, or any other person authorized by law to make such 
arrest, and confine him, or them, in the county, or city, jail, as the case may 
be, not exceeding 24 hours, and such person, or persons, may be summoned 
by due process of law before the next term of the county, or corporation, 
court having jurisdiction, as the case may be, and upon the production of evi- 
dence proving his, or her, guilt, shall be fined in a sum not less than one 
hundred dollars nor more than five hundred dollars, 1 — which act is repugnant 
to the constitution of the United States and invalid for the following rea- 
sons, to wit: In that it deprives a person of his liberty without due process 
of law; punishes a citizen without a trial, without a proper warrant for his 
arrest, and without a trial by jury. By means of which said several prem- 
ises the said plaintiff has been and is greatly injured in his said credit and 
reputation, and brought into public scandal, infamy, and disgrace with and 
among all his neighbors and all other good and worthy citizens of this United 
States, and divers of these neighbors and citizens, to whom his Innocence in 
the premises was unknown, have by reason of the premises suspected and 
believed, and still do suspect and believe, that the said plaintiff hath been 
and is guilty of a heinous offense against the laws of the land; and also by 
reason of the. premises the said plaintiff hath suffered great anxiety and pain 
of body and mind, and hath been obliged to lay out and expend divers sums 
of money, in the whole amounting to a large sum, to wit, the sum of $100, 
in and about the procuring of his discharge from said imprisonment, and in 
defending himself in the premises, and the manifestation of his innocence in 
that behalf, and hath been greatly hindered by reason of the premises from 
following and transacting his lawful and necessary affairs and business for a 

long time, to wit, for the space of , and also by reason and means of the 

said premises hath been and is greatly injured and damnified in his credit 
and circumstances, to the damage of the said plaintiff five thousand dollars; 
and therefore he brings his suit" 

The defendants demur to the declaration, and move the court to 
dismiss the case on the ground that this court has no jurisdiction 
of the same; the plaintiff and the defendants being citizens of the 
same state. The plaintiff contends that, though the parties are all 
citizens of Virginia, yet this court has jurisdiction of this action, 
because a federal question is involved. The federal question, as al- 
leged in the declaration, is that the Virginia statute under color of 
which the defendants acted in securing the arrest and imprisonment 
of the plaintiff is in violation of the fourteenth amendment to the 
constitution of the United States. The clause of the fourteenth 
amendment which it is alleged the Virginfa statute of March 5, 1890, 
violates, is the second clause of section 1, which is as follows: 

"No state shall make or enforce any law which shall abridge the privileges 
or Immunities of citizens of the United States, nor shall any state deprive any 
person of life, liberty, or property without due process of law, nor deny to 
any person within Its jurisdiction the equal protection of the laws." 
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The declaration, after stating at length the plaintiff's cause of ac- 
tion, which is an action for false and illegal imprisonment, alleges 
"that the said defendants committed the trespass against the said 
plaintiff hereinbefore complained of under color of the authority of 
an act of the general assembly of Virginia approved March 5, 1890," 
and recites the same. The declaration continues: 

"Which act is repugnant to the constitution of the United States and invalid 
for the following reasons, to wit: In that it deprives a person of his liberty 
without due process of law, punishes a citizen without a trial, without a 
proper warrant for his arrest, and without a trial by Jury." 

The first ground of demurrer urged by the defendants is that the 
plaintiff, after stating his cause of action, goes further, and antici- 
pates the defense that will be relied on by the defendants, — that is, 
that they were proceeding under the act of the general assembly of 
Virginia of March 5, 1890; that the plaintiff thus attempts to con- 
fer jurisdiction on this court by alleging that the defense which 
will be relied on involves a federal question. Counsel for defend- 
ants, in support of this position, cite, as a leading case, Tennessee 
v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654. This was 
a suit brought by the state of Tennessee against the Union & Plant- 
ers' Bank to recover taxes assessed by the state on the capital stock 
of the bank, and on shares of stock held by the stockholders of said 
bank; and in the bill it was alleged that the bank claimed exemp- 
tion from such taxation under its charter, and that the act assessing 
it with taxes was in violation of the constitution of the United 
States, in that it impaired the obligation of a contract, — the charter 
of the bank exempting it from the payment of the taxes so assessed 
In that case the supreme court held, as it had previously done in 
Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 173: 

"Where, however, the original jurisdiction of a circuit court of the United 
States Is invoked upon the sole ground that the determination of the suit de- 
pends upon some question of a federal nature, it must appear at the outset 
from the declaration or the bill of the party suing, that the suit Is of that 
character; In other words, it must appear in that class of cases that the suit 
was one of which the circuit court, at the time its jurisdiction Is invoked, 
could properly take cognizance. If It does not so appear, then the court, 
upon demurrer or motion, or upon Its own inspection of the pleadings, must 
dismiss the suit, just as it would remand to the state court a suit which the 
record, at the time of removal, failed to show was within the jurisdiction of 
the circuit court It cannot retain it in order to see whether the defendant 
may not raise some question of a federal nature, upon which the* right of 
recovery will finally depend; and, if so retained, the want of jurisdiction at 
the commencement of the suit is not cured by an answer or plea which may 
suggest a question of that kind." 

The same doctrine is held in Mining Co. v. Turck, 150 U. S. 138, 
14 Sup. Ct. 35. 

In Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, the su- 
preme court held that : 

"Under the acts of March 3, 1887, c. 373 (24 Stat 562), and August 13, 1883, 
c. 866 (25 Stat. 433), a case (not depending on the citizenship of the parties, 
nor otherwise specially provided for) cannot be removed from a state court 
Into the circuit court of the United States, as one arising under the constitu- 
tion, laws, or Ueaties of the United States, unless that appears by the plain- 
tiff's statement of his own claim, and that, if It does not so appear, the want 
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cannot be supplied by any statement in the petition for removal or In the 

subsequent pleadings." 

In accordance with this decision are the cases of Land Co. v. 
Brown, 155 U. S. 488, 15 Sup. Ot. 357; Postal Tel. Cable Co. v. State 
of Alabama, 155 U. S. 482, 15 Sup. Ct. 192; Railroad Co. v. Skot- 
towe, 162 U. S. 490, 16 Sup. Ct 869; Kansas v. Atchison, T. & S. 
P. Ry. Co., 77 Fed. 339. 

But it is contended for the plaintiff that the statement of his cause 
of action does not bring his case within the doctrine established by 
these decisions; that in the statement of his case he does not antici- 
pate the defense that will be relied on by the defendants for the 
purpose of raising a federal question, so as to give this court juris- 
diction. Counsel for the plaintiff insist that this case is covered by 
the decision of the supreme court in White v. Greenhow, 114 U. S, 
307, 5 Sup. Ct. 923, 962. In that case both the plaintiff and the 
defendant were citizens of the state of Virginia. It was an action 
brought in the circuit court for the Eastern district of Virginia by a 
tax payer who had tendered to the tax collector, in payment of his 
taxes, coupons cut from the bonds of the state, which coupons were 
by an act of the general assembly of Virginia of March 30, 1871, 
receivable in payment of taxes by virtue of a contract with the state 
of Virginia. The declaration alleged that the defendant refused to 
receive the said coupons, under color of the authority of the act of 
the general assembly of the state of Virginia passed January 26. 
1882, which forbade him to receive the same; that the defendant, 
after refusal of said tender, forcibly and unlawfully entered on the 
premises of the plaintiff, and levied upon and seized 1 and carried away 
the personal property of the plaintiff, in order to sell the same for 
the satisfaction of said taxes, which he claimed to be unpaid and 
delinquent; that the acts of the general assembly of Virginia spec- 
ified in the pleadings, which require the tax collector to refuse to 
receive such coupons in payment of taxes, and to proceed with the 
collection of taxes for the payment of which they have been ten- 
dered, as if they were delinquent, impair the obligation of the said 
contract between the state of Virginia and the plaintiff. The dec- 
laration was demurred to, and the demurrer was sustained by the 
circuit court, but overruled by the supreme court, the supreme court 
saying: 

"The present action, as shown on the face of the declaration, was a case 
arising under the constitution of the United States, and was one, therefore, 
of which the circuit court had rightful jurisdiction." 

In that case the cause of action was the seizure of the plaintiff's 
property under color of an act of the general assembly of Virginia 
which impaired the obligation of a contract, and was in violation of 
the constitution of the United States. In the case at bar the cause 
of action alleged is the arrest and imprisonment of the plaintiff by 
the defendants under color of an act of the general assembly of Vir- 
ginia, which it is asserted "is repugnant to the constitution of the 
United States and invalid, in this, to wit: that it deprives a per- 
son of his liberty without due process of law, punishes a citizen with 
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out a trial, without a proper warrant for his arrest, and without a 
trial by jury." The court is unable to draw any distinction between 
the averments in the declaration in White v. Greenhow, supra, and 
the averments in the declaration in the case we are now consider- 
ing. In each case the injuries complained of are alleged to be the 
direct result of the operation of a legislative act that is repugnant 
to the constitution of the United States. The plaintiff in this case 
does not, as contended by counsel for the defendants, allege or sug- 
gest that the defendants will set up by way of defense a claim that 
they acted under the constitution or laws of the United States, in 
order to raise a federal question, of which this court would have 
jurisdiction. The doctrine established by the decisions in Tennessee 
v. Union & Planters' Bank, and in the other cases cited supra, is 
not applicable here. If the act of the general assembly of Virginia 
approved March 5, 1890, is in violation of the constitution of the 
United States, the cause of action is properly stated by the aver- 
ments in the declaration, and these would be sufficient to give this 
court jurisdiction. 

This conclusion requires an examination of the question whether 
the act of the general assembly of Virginia approved March 5, 1890, 
is antagonistic to the constitution of the United Statea The par- 
ticulars wherein it is alleged in the declaration that the act in ques- 
tion is repugnant to the constitution of the United States are, "It 
deprives a person of his liberty without due process of law; punishes 
a citizen without a trial, without a proper warrant for his arrest, 
and without a trial by jury." The court, in discussing this act of 
the Virginia legislature, will necessarily confine itself to the ques- 
tion of its constitutionality. It has no concern with the facts con- 
nected with the arrest and imprisonment of the plaintiff. The power 
conferred by the statute may or may not have been abused in this 
instance by the officials acting under it. They may have exceeded 
the power conferred by the statute, and applied it to acts of the plain 
tiff which were not comprehended by its provisions. Wrongful act* 
by an official cannot affect the validity of the law under which the 
proceedings are taken. 

The clause of the fourteenth amendment which counsel for the 
plaintiff insist is violated by the act in question, and to which the 
argument for the plaintiff is confined, is as follows: 

"Nor shall any state deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within Its jurisdiction the equal 
protection of the laws." 

In Walker v. Sauvinet, 92 U. S. 90, the supreme court say*: 

"Due process of law is process due according to the law of the land. This 
process, in the states, is regulated by the law of the states. Our power over 
that law is only to determine whether It Is In conflict with the supreme law 
of the land; that is to say, with the constitution, and laws of the United 
States made in pursuance thereof, or with any treaty made under authority 
of the United States. Article 6, Const" 

The fifth amendment to the constitution provides that no person 
shall "be deprived of life, liberty, or property, without due process 
of law." In Hurtado v. People of California, 110 U. S. 516, 4 Sup. 
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Ot. Ill, 292, Mr. Justice Matthews, referring to the provision of 
the fifth amendment, says: 

" 'Due process of law,' In the latter [fifth amendment], refers to that law of 
the land which derives Its authority from the legislative powers conferred 
upon congress by the constitution of the United States, exercised within the 
limits therein prescribed, and interpreted according to the principles of the 
common law. In the fourteenth amendment, by parity of reason, it refers 
to that law of the land, in each state, which derives its authority from the 
inherent and reserved powers of the state, exerted within the limits of those 
fundamental principles of liberty and justice which lie at the base of all our 
civil and political institutions, and the greatest security for which resides In . 
the right of the people to make their own laws and alter them at their 
pleasure/ 9 

In accordance with the doctrine stated in the foregoing cases, it 
was held in Hurtado v. California, supra (syllabus): 

That a conviction upon such an information for murder in the first degree, 
and a sentence of death thereon, are not illegal by virtue of that clause of the 
fourteenth amendment to the constitution of the United States which prohibits 
the states from depriving any person of life, liberty, or property without due 
process of law." 

In Walker v. Sauvinet, supra, it was held that a state statute 
dispensing with a trial by jury in a case at common iaw is not in 
violation of the fourteenth amendment to the constitution; and this 
notwithstanding that by article 7 of the amendments it is provided 
that "in suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved." 

In Miller v. State of Texas, 153 U. S. 535, 14 Sup. Ot. 874, which 
was a case brought up on a writ of error from the criminal court of 
appeals for the state of Texas, the supreme court used this language: 

"In his motion for a rehearing, however, defendant claimed that the law of 
the state of Texas forbidding the carrying of weapons, and authorizing the 
arrest without warrant of any person violating such law, under which certain 
questions arose upon the trial of the case, was in conflict with the second and 
fourth amendments to the constitution of the United States, one of which 
provides that the right of the people to keep and bear arms shall not be in- 
fringed, and the other of which protects the people against unreasonable 
searches and seizures. We have examined the record in vain, however, to 
And where the defendant was denied the benefit of any of these provisions; 
and, even if he were, It is well settled that the restrictions of these amend- 
ments operate only upon the federal power, and have no reference whatever 
to proceedings in state courts;" citing {tarron v. Mayor, etc., of Baltimore, 7 
Pet 243 (a leading case), and other decisions. 

"Officers who, by virtue of their offices, are conservators of the 
peace, have, at common law, the right to arrest without warrant all 
persons who are guilty of a breach of the peace, or other violation 
of criminal law, in their presence." Davis', Cr. Law, 402; Mus- 
coe v. Com., 86 Va. 443, 10 S. E. 534; 2 Am. & Eng. Enc. Law (2d 
Ed.) 881; Carico v. Wilmore, 51 Fed. 196. The judges of election in 
Virginia are by the act of 5th March, 1890, made conservators of the 
peace for the purpose of preserving order at elections, as they were, 
and still are, by the provisions of section 144 of the Code of 1887. 
The act complained of is a general law, applicable alike to all citizens 
of the commonwealth. The particulars wherein it is claimed that it 
deprives a person of his liberty without due process of law are: 
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. 1. That it punishes a citizen without a trial. The act does not 
confer upon the judges of election the power to inflict punishment 
It confers upon the judges of election the authority, where a per- 
son is, in their judgment, violating the provisions of the statute, after 
he has been ordered to cease such action, and he refuses to desist, 
to order his arrest, and to commit him for a time not exceeding 24 
hours. The act further provides that such person may, by due pro- 
cess of law, be summoned before the next term of the county or cor- 
poration cpurt having jurisdiction, and on proof of his guilt he may 
• be fined as the act provides. This is the trial provided by the act, 
and the constitution of the state of Virginia guaranties him a trial 
by jury. 

2. As to the objection to the statute that it deprives a person of 
his liberty without a proper warrant for his arrest, we have seen, 
from the case of Miller v. State of Texas, supra, that a state statute 
which provides that a person may be arrested on a criminal charge 
without a warrant is not antagonistic to the constitution of the 
United States. The act of March 5, 1890, passed by the Virginia 
legislature, contains no such provision. As a matter of fact, a war- 
rant of arrest was issued in this case. The act of the Virginia leg- 
islature of March 5, 1890, empowers the judges of election, under cer- 
tain conditions, to order an arrest; and, whether we construe the 
statute as authorizing the arrest with or without a warrant, it does 
not, in view of the authorities cited, present a federal question which 
confers jurisdiction on this court. This disposes of all the grounds 
upon which its jurisdiction is invoked. None of them are tenable. 
The demurrer will be sustained. 



TAYLOR et al. v. LOUISVILLE A N. R. CO. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 
No. 599. 

!• Federal Courts— Jurisdiction— 8uit against State Officers. 

A suit against state officers to enjoin them from certifying a tax, which 
they claimed to do by authority of the state, bnt which complainant avers 
to be without lawful authority, is not a suit against the state, within the 
meaning of the eleventh amendment. 

2. Same— Injunction against Taxation— State Statutes. 

That a state statute forbids the courts to enjoin collection of alleged 
illegal taxes, and restricts the remedy to an action to recover them back, 
does not affect the jurisdiction of a federal court, in cases of diverse 
citizenship, to entertain a suit to enjoin the state officers from certifying or 
collecting illegal taxes. 

ft. Enjoining Collection of Taxes — Equity Jurisdiction. 

A suit to enjoin the collection of a tax will not be entertained (at least, 
In the federal courts) when the sole ground relied on is that the tax la 
illegal or excessive. It must appear in addition that the circumstances 
make the wrong about to be inflicted of such a peculiar character that 
the remedies at law are inadequate, and so bring the case under some 
recognized head of equity jurisdiction. 

4. Same— Remedy by Certiorari. 

It would seem that the fact that there Is a remedy by certiorari In the 
state courts, which would prevent a multiplicity of suits in a case of Ule- 
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gal taxation, does not affect the Jurisdiction of a federal court In equity to 
enjoin the enforcement of the tax In cases of diverse citizenship, as the 
remedy by certiorari is not available In the federal courts, whose powers 
to issue the writ are limited to cases In which It Is necessary for the exer- 
cise of their jurisdiction. 

5. Bams. 

In any event, certiorari Is not an adequate remedy where the fact upon 
which the claim for relief is based can only be made to appear de hors the 
record. 

fc Taxation— Railroads, Telegraphs, and Telephones— Tennessee Stat- 
utes. , 

Act Tenn. April 5, 1807, in relation to the taxation of railroad, telephone, 
and telegraph property, which required the board of assessors therein 
provided for to complete their assessment on or before September 1st of 
that year, annulled by Implication, and superseded, the assessment pre- 
viously made for the same year by the old board of assessors under the 
act of 1895. 

7. Same— Relevancy of Evidence— Market Value of Stock and Bonds, 

In valuing railroad property for purposes of taxation, the market value 
of the bonds and stock of the corporation owning it may properly be 
considered, even if, under the statute, each line of road is to be valued 
by itself, and not as part of a system. 

8. Same— Equalization of Assessment. 

Under the Tennessee railroad assessment act of 1897, neither the board 
of tax assessors nor the board of equalization are charged with the duty 
of equalizing the taxable value of real estate with that of railroad property, 
t. Same— Constitutional Law— Equality of Taxation. 

Under the Tennessee constitution of 1870 (article 2, g 28), declaring 
that all property shall be taxed "according to its value," to be ascertained 
as the legislature shall direct, "so that taxes shall be equal and uniform 
throughout the state," when it is the uniform practice In the various coun- 
ties of the state to assess real property at not exceeding 75 per cent of 
Its true value, an assessment upon railroad property at its full value 
violates the uniformity of taxation which is the main purpose of the 
constitutional provision, and will be enjoined, although this involves a 
violation of the letter of the state statute passed pursuant to the constitu- 
tion, which requires all property to be assessed at its full value. 
MX Same. 

Equity will not enjoin an assessment of property at its full value, on 
the ground of Inequality resulting from the assessment of other property 
at less than Its full value, unless It appears that the assessing officers, 
whose acts of undervaluation create the unjust burden, intentionally and 
habitually violate the law by assessing property at less than its true 
value; but it need not affirmatively appear that they did so with Intent 
to injure complainant and his class of taxpayers. 

Appeal from the Circuit TJourt of the United States for the Middle 
District of Tennessee. 

The Louisville & Nashville Railroad Company— a corporation organized 
and existing under the laws of the state of Kentucky, and a citizen of that 
state— owns 519 miles of railroad in Tennessee. It filed its bill in equity in 
the circuit court of the United States for the Middle district of Tennessee 
against B. L. Taylor, W. S. Morgan, and E. B. Craig, citizens of Tennessee, 
wlio constitute a board of equalization of the state of Tennessee, to enjoin 
them from certifying, in accordance with the act of the legislature of Ten- 
nessee, passed April 5, 1807, a tax valuation upon complainant's railroad in 
Tennessee, to be apportioned by the state comptroller to the 35 counties, 
cities, and towns in which the road lies. Under the act of 1897, railroad, 
telephone, and telegraph property is assessed biennially by three members, 
known as "State Tax Assessors," whose assessment must be revised upon the 
record by another board, called the "Board of Equalization," composed of the 
governor, secretary of state, and treasurer. The appellate board is given the 
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power to examine each assessment, and Increase or diminish the valuation 
upon any one or more of the properties assessed, so as to fix the proper 
value; and, until this board has acted upon the assessments, they are not 
deemed complete. The valuations fixed by the appellate board are certified 
to the comptroller, and he, in turn, certifies to the various counties and 
municipalities the valuation upon which taxes are to be collected by the 
respective counties and municipalities, the apportionment being graduated 
according to the mileage or value of the property assessed in each county 
and municipality. Under other laws of Tennessee, real and personal property 
of all persons, except railroad, telephone, and telegraph companies, is assessed 
by the taxing officers of each county. In counties having a population of 
60,000 and over, one assessor for the county is elected, whose duty it is to 
assess all property in the county. In counties having a less population, each 
civil district has one assessor. Each assessor, before entering upon his duties, 
is required to enter into a bond in the sum of $5,000, conditioned that he 
shall faithfully and honestly discharge the duties of his office, and to take 
and subscribe an oath that he will assess property at its fair cash valuation, . 
without fear or favor. A board of equalization is provided for each county, 
composed of the Judge or chairman of the county court, and four freeholders, 
not members of the county court, and not holding any other office,— state, 
county, or federal. These various boards meet in their respective counties, 
and compare and equalize the assessments of property made in and for the 
particular county. If the board desires to raise the value of any taxpayer's 
property, it can be done, upon notice to the taxpayer. Assessments of real 
estate made in 1896 were made for the biennial period of 1896 and 1897. 
Beginning with 1898, the assessments of realty are to be made every fourth 
year. Personal property is assessed annually. Until 1895 no attempt had 
ever been made to equalize the assessments of real estate or personalty, as 
between the different counties; but at its session in that year the general 
assembly created a state board of equalizers, for the purpose of equalizing the 
values of real estate In the various counties. The same board was given power 
to assess and apportion the value of railroads throughout the state. In 1896 the 
board of equalizers assessed the complainant's railroad for the taxes of 1896 
and 1897 as follows: The main line, at the rate of $31,000 a mile; the Nash- 
ville & Decatur division, at the rate of $21,000 a mile; the Henderson division, 
at the rate of $20,000 a mile; the Memphis division, at $13,500 a mile; the 
Cumberland Valley division, at the rate of $15,000 a mile; the Clarksville & 
Princeton division, at the rate of $4,000 a mile. By the act of April, 1887, 
the board of equalizers was abolished, and the duty of assessing railroads 
was imposed on a state board of tax assessors and a revisory board called 
the "Board of Equalization," but no power was given to the new board to 
equalize real estate. The board of state tax assessors made an assessment 
of railroads for 1897 and 1896, treating the assessment by the board of 
equalizers as annulled by the new law. Their valuation of complainant's 
main line was $65,000 per mile; of the Nashville & Decatur division was 
$47,000 per mile; of the Henderson division, $62,000 per mile; of the Memphis 
division, $27,000 per mile; of the Cumberland Valley division, $23,500 per 
mile; of the Clarksville & Princeton division, $5,000 per mile; and of the 
Clarksville & Mineral division, $7,000 per mile. The appellate board of 
equalization on appeal reduced the assessment on the main line from $65,000 
to $60,000; on the Henderson division, from $62,000 to $55,000; on the Nash- 
ville & Decatur division, from $47,000 to $40,000 per mile,— but in other 
respects affirmed the action of board of assessors. 

Among other grounds set forth in the bill for equitable relief against this 
Increase in the assessment is the following averment with reference to the 
evidence brought out before the state tax assessors: "That the complainant 
also filed in its behalf before said assessors a large number of affidavits 
(about 155 in number) made by tax assessors, trustees, other officials, and 
real-estate owners, which showed that in the counties through which plaintiff's 
said roads ran, and in the counties through which other railroad properties 
assessed at the same time by said assessors ran, real estate, generally and 
systematically, was assessed for taxation at from fifty to seventy per cent, of 
its value. These affidavits varied in form, but the general tenor and result 
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of them, and of depositions taken and filed as evidence by plaintiff, was to 
establish the fact that property generally in Tennessee, other than railroad 
property, by assessments generally and purposely made, does not bear a 
burden of taxation at a greater proportion than an average of sixty per cent, 
of its market value; and plaintiff alleges that such is the case, and that its 
said properties for said years, as finally fixed by said board of equalization, 
were assessed at more than their full value. Recognizing the fact that through- 
out the state of Tennessee property had been systematically assessed, from 
time immemorial, at a valuation for the purpose of taxation greatly less than 
Its actual value, and at a valuation ranging from fifty to about sixty-five per 
cent, thereof, the state of Tennessee, through its board of assessors and 
equalizers, during the years 1895 and 1806 endeavored to systematize the 
county assessments, and bring them up to a common standard or basis of 
valuation. Accordingly the said board established as the basis of assessment 
for taxation in all of the counties of the state seventy-five per cent of the 
actual or true value of the lands or property to be assessed, and raised the 
assessment In the various counties of the state for both said years, where 
ihey were less than seventy-five per cent, to seventy-five per cent Plaintiff 
further shows that the said board of assessors and equalizers was the first 
state board of equalizers in the state of Tennessee, and was a legislative recog- 
nition of the systematic usage and custom of valuation prevailing, and the 
legislative purpose to render it uniform throughout the state. Plaintiff further 
states that said board of assessors and equalizers was not only intrusted 
with the power of equalizing assessments throughout the state, but also with 
the duty of assessing railroad, telegraph, and telephone properties for taxa- 
tion; and it avers and charges that the assessment made by said board, 
and the valuation fixed upon said properties, were made by them at the 
rates fixed tor the purpose of equalizing the assessments of such properties 
with those of the lands of Tennessee. If said assessments [1. e. those against 
which an Injunction is prayed] stand, plaintiff will be bearing, in comparison 
with other property assessed in the state of Tennessee, at least twenty-five 
per cent more than its just proportion; and the burden of taxation thus im- 
posed upon it will be unequal, and in contravention of the constitution of the 
state of Tennessee, which provides that all property shall be taxed according 
to Its value, and so that taxes shall be equal and uniform throughout the 
state, and so that no one species of property from which a tax may be col- 
lected shall be taxed higher than any other species of property of the sam»i 
value, and also in contravention of the constitution of the United States, which 
guaranties to plaintiff and its property the equal protection of the laws." Ths 
bill further avers: "In pursuance of said assessment act, said board of 
equalizers will, as they have informed plaintiff's counsel, unless prevented, 
certify at 12 m., November 30, 1897, to the comptroller, the valuations so 
fixed by them upon said property. The comptroller will proceed, after said 
assessment shall have been certified to him according to the course of law, 
to collect for the state the taxes so wrongfully assessed, and will certify to 
the several towns, cities, and counties through which said roads pass, the 
said assessments; and the said towns, cities, and counties will proceed, 
under said act, to collect the same. Under said act, said taxes so assessed 
In behalf of the state, counties, and cities will become a first lien upon the 
property from the 10th of January of the year for which they are assessed. 
If the, said taxes are not paid as assessed, distress warrants will issue against 
petitioner; and, if it shall not pay the same, then the comptroller will, under 
said act, advertise said property, and sell the same for cash, free from the 
equity of redemption, and execute to the purchaser a deed or deeds. Said 
roads are assessed for, and taxes will be payable under said assessments to, 
the following counties and towns in the state of Tennessee: Counties: Sum* 
ner, Davidson, Montgomery, Houston, Benton, Fayette, Henry, Carroll, Gib- 
son, Stewart, Crockett, Haywood, Tipton, Shelby, Robertson, Dickson, Clai- 
borne, Campbell, Williamson, Maury, and Giles. Cities and towns: Gallatin, 
Nashville, Springfield, Franklin, Columbia, Pulaski, Brownsville, Memphis, 
Erin, McKenzie, Humboldt Milan, Paris, Clark sv 111 e, and a number of others. 
If plaintiff should seek by separate suits to resist said state tax, and the several 
taxes for said counties and cities, it would cause a multiplicity of suits, 
88 F.— 28 
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entailing great hardship and expense; and If It should pay said taxes, and 
sne to recover them, the same result would follow. Plaintiff charges and says 
that the action of said board of assessors and of said board of equalizers 
was arbitrary, oppressive, in violation of the law, and will, if carried into 
effect, impose upon plaintiff a burden unjust and unequal, as between itself 
and other property owners throughout the state of Tennessee." The prayer 
of the bill was for an injunction against the defendants to prevent their 
certifying and delivering in any way to the comptroller of Tennessee the said 
assessment of the plaintiff's property so made by them, and from certifying 
or delivering in any way to the said comptroller the result of their action in re- 
spect of the assessment of the said properties of plaintiff for the years 1897 and 
1898, or either of them, and that upon final hearing said injunction be made 
final, and for such further and other relief as the nature of this case may 
require. 

The defendants filed a joint and separate answer, In which the reply to the 
passage already quoted from the bill was as follows: "Further answering, 
defendants say that complainant filed In its behalf before said assessors a 
large number of affidavits made by county tax assessors, trustees, other of- 
ficials, real-estate owners, and others, in thirty-five counties In Tennessee, 
tending' to show the assessed value of real estate In said counties. Said affi- 
davits show that there was no uniformity in assessed values of real estate 
in the counties mentioned, but they did not show that there was any pre- 
concert or agreement among the assessors touching the standard of value 
fixed upon real estate for the purpose of assessment The valuations were 
not uniform. In some Instances they were higher than others, and there was 
great irregularity and lack of uniformity In valuations. Defendants deny that 
the general tenor and result of said depositions and affidavits tafc^n and filed 
by complainant was to establish the fact that property generally in Tennessee, 
other than railroad property, by assessments generally and purposely made, 
does not bear a burden of taxation at a greater proportion than the average 
of sixty per cent, of its market value. Defendants deny the statement that such 
is the case, and they deny that there was, or ever has been, any custom, Im- 
memorial or otherwise, of valuing property throughout the state at less than 
its true value. There are ninety-six counties in the state, and there never 
has been, and in the nature of things could not be, any concerted, agreed, 
or uniform basis of valuation, different from that prescribed by law. There 
are seventy-nine counties In the state through which railroads run, and said 
affidavits are from only thirty-five counties. Defendants say the various rail- 
road companies objecting to the assessments made by the state tax assessors 
actively and energetically made strenuous efforts to obtain affidavits from 
any possible source showing assessments have been made below cash value, 
but none have been produced from forty-four counties of the seventy-nine 
having railroads in same. It was the function and within the jurisdiction of 
the assessors, in the first Instance, and these defendants, acting as the board 
of equalization, to judge of the sufficiency and probative force or value of 
said affidavits as evidence; and their judgment was final and conclusive, and 
cannot be questioned or reviewed. Defendants also deny the statement that 
complainant's said properties for said years, as finally fixed by said board of 
equalization, were assessed at more than full value. They submit that the 
valuation of said board, under the laws of Tennessee, as will be more fully 
hereinafter shown, is final and conclusive. Defendants deny that the creation 
of the board of equalizers of 1895 and 1896 was a legislative recognition of the 
systematic usage and custom of valuation prevailing, and the legislative pur- 
pose to render It uniform throughout the state; but, on the contrary, said 
board was created for the purpose of putting property inadequately assessed, 
through the favoritism or mistaken judgment of local tax authorities, upon 
an equality with the property fairly assessed at its cash value, as required by 
law, and seeing that all property within the Jurisdiction of the equalizers 
should be assessed at a fair cash value. Defendants deny that the board of 
equalizers of 1895 and 1896. by any official action, record, or report, put prop- 
erty in Tennessee upon a basis of seventy-five per cent, of the actual cash 
value of the same. If such was the basis of purported equalization on the 
part of the members of said board, it was one by some sort of an under- 
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standing among said members, never put of record In any official action, 
and kept from record in its minutes or inclusion on its report, and, if done, 
was in violation of law, and unauthorized by the statute creating the board, 
and subversive to the main purposes for which it was created. Defendants 
deny that the assessments and valuations of railroad, telegraph, and telephone 
properties made by said board for 1895 and 1896 were made at the same rate 
fixed for the purpose of equalizing the assessment of such properties with 
those of the lands of Tennessee. Upon Information given by one of the mem- 
bers of said board In his deposition before the state tax assessors, and which 
remains uncontradicted, defendants state that most of the railroad properties 
in the state of Tennessee were assessed and valued at less than seventy-five 
per cent, of their actual cash value. Defendants deny that, by the assessment 
made, complainant will be bearing, or is made to bear, in comparison with 
other property assessed in the state of Tennessee, at least twenty-five per cent, 
more than Its Just proportion. Defendants deny that said assessments vio- 
late any provision of the constitution of the state of Tennessee, or the consti- 
tution of the United States." The answer further avers that the complainant 
has an adequate, sufficient, and complete remedy at law furnished it by the 
act passed In 1878, which provides that In all cases in which an officer charged 
by law with the collection of revenue due the state shall Institute any pro- 
ceedings or take any steps for the collection of the same, and the person pro- 
ceeded against shall claim the tax to be unjust or Illegal, or against any clause 
of the statute or of the constitution of the state, 1 he shall pay the same to 
the state under protest, and file a suit within thirty days thereafter for the 
recovery of the same against the officer, and, If he obtains Judgment, then 
the comptroller of the state shall issue his warrant for the amount thereof. 
The act provides that no writ for the prevention of the collection of any 
revenue claimed shall in any wise issue, either In the form of an Injunction or 
otherwise. The answer further avers that there is a remedy by certiorari 
(or the correction of errors alleged to have been committed by the state tax 
assessors, and that said remedy is exclusive of all others. 

A temporary restraining order ex parte was issued on the filing of the bill, 
and then the cause came on for hearing on motion for preliminary Injunction, 
at which a large amount of evidence was Introduced, and the case was fully 
argued. The district judge (Clark) presiding filed an elaborate opinion, dis- 
cussing the Issues presented on the bill. It Is reported in 86 Fed. 168. The 
circuit court made the following order: "Ordered and adjudged that the writ 
of injunction issue in this case, restraining and enjoining the defendants, 
Robert L. Taylor (governor), E. B. Craig (treasurer), and W. S. Morgan (secre- 
tary of state), ex officio the board of equalization for the state of Tennessee, 
from certifying and delivering to the comptroller of the treasury of Tennessee 
the valuation fixed by them upon the property of the complainant In Tennessee 
for taxation for the years 1897 and 1898, as set forth and shown in the bill, 
and restraining and enjoining them from certifying and delivering the said as- 
sessment or any record thereof, to the said comptroller: provided, however, 
that the complainant shall pay to the proper officers such sum or sums of 
money as shall be equal to the amount or amounts of the taxes assessed 
against and due from said company on its said property under and according 
to the assessment made in 1896 for the year 1897, and shall pay the same as, 
and it shall be a credit on, the taxes due from the complainant on its said prop- 
erty for the year 1897, to go as a credit on the assessment made in 1897 for 
1897, if sustained on the final hearing; otherwise to be credited as may here- 
after be decreed. And it shall be paid and received without prejudice to any 
right of either of the parties, or the state, counties, and municipalities of this 
state. Such payment must be made on or before the date at which the tax 
for 1897 must be paid, viz. February 1, 1898; and, if not then paid, the de- 
fendants may, upon notice of such failure, apply for and obtain a dissolution 
of the said injunction." 

Geo. W. Pickle, Atty. Gen. (James 0, Bradford and Graiibery 
Marks, of counsel), for appellants. 
Dickinson & Waller and Vertrees & Vertrees, for appellee. 
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Before TAFT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts, as above). The com- 
plainant below is a citizen of the state of Kentucky. The defend- 
ants are citizens of the state 'of Tennessee. 3?he amount involved 
in the suit exceeds $2,000. The constitution and the laws of the 
United States confer upon circuit courts of the United States jurisdic- 
tion to hear and determine controversies in law and equity between 
citizens of different states in which is involved more than $2,000. 
There is no doubt, therefore, of the jurisdiction of the court below to 
hear and decide this case, unless the fact that the defendants were 
officers of the state of Tennessee, and were claiming to proceed under 
the authority of the state in the acts threatened and now enjoined, 
makes this a suit against the state of Tennessee. If so, then it is 
within the eleventh amendment of the federal constitution, which de- 
clares that the judicial power of the United States shall not extend to 
suits against a state. The complaint of the taxpayer in this case is 
that the defendants are about to execute a taxing law of the state 
against complainant in such a manner that, in 'view of the mode in 
which other taxing laws are executed against a large part of the 
taxable property of the state, the defendants will impose upon com- 
plainant an illegal burden, in violation of its right under the state 
constitution to pay only an equal share of the taxes in proportion to 
the value of its property. This is not a suit against the state. It is 
a suit against individuals, seeking to enjoin them from doing certain 
acts which they assert to be by the authority of the state, but which 
the complainant avers to be without lawful authority. The point 
has been so often decided by the supreme court of the United States 
that it is sufficient to refer to a few of the cases. Smyth v. Ames, 
169 U. S. 518, 18 Sup. Ct. 423; Reagan v. Trust Co., 154 U. S. 362, 390, 
391, 14 Sup. Ct. 1047; Pennoyer v. McConnaughy, 140 U. 8. 1, 11 Sup. 
Ct. 699; Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct 903, 962. 
In Cummings v. Bank, 101 U. S. 153, a decree of injunction entered by 
a circuit court of the United States against state officers to prevent 
the enforcement of a state tax law in a manner violating the consti- 
tution of the state was affirmed by the supreme court of the United 
States, and it was then so well settled that such a suit was not within 
the eleventh amendment that the court did not deem it necessary 
to discuss the point. 

The power to tax property is the power to take from the owner that 
which is his, to defray the expense of the benefit and protection which 
he receives from the government If the power is illegally exercised, 
either by the legislature or the executive, it is an invasion of private 
right; and, unless there is some specific limitation upon the remedy 
imposed by law, the injured taxpayer may resort to the courts to 
vindicate his right against those officers who attempt such an in- 
vasion, by any form of action which he could use against any other 
wrongdoers in respect of the same class of wrongs. The state may 
limit the remedies of the taxpayer to redress wrongs done him by the 
erroneous statutory construction or the unwarranted finding of fact 
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by administrative officers to a hearing before administrative tribunals. 
In tax questions, such a hearing is due process of law. Murray v. 
Improvement Co., 18 How. 272; Ferry v. U. S., 85 Fed. 550. 1 The 
state may further curtail the jurisdiction of its courts of equity to 
interfere by injunction with the collection of taxes alleged to be 
illegal by providing that no injunction shall issue in such case. The 
government of the United States has made such a specific limitation, 
and no injunction can issue to prevent the collection of taxes levied by 
it. Rev. St. U. S. § 3224. The only remedy of the taxpayer is to pay 
the money, and sue to recover it back. The state of Tennessee has 
made a similar provision with respect to taxes collected for its use, 
but not as to taxes collected for its counties and cities. City of Nash- 
ville v. Smith, 86 Tenn. 217, 6 S. W. 273. The law of the United 
States forbidding injunctions in federal revenue cases prevents the 
issuing of an injunction by any court, whether federal or state, be- 
cause the constitution and laws of the United States passed in pur- 
suance thereof are the supreme law of the land. The law of Tennes- 
see, however, affects only the jurisdiction of its own courts of equity. 
It does not restrict or diminish the power or jurisdiction of federal 
courts of equity, because only an act of congress can do that. In re 
Tjrler, 149 U. S. 164, 13 Sup. Ct. 785; Mississippi Mills v. Cohn, 150 
U. S. 202, 14 Sup. Ct 75; Kirby v. Railway Co., 120 U. S. 130, 7 Sup. 
Ct 430; Furnace Co. v. Witherow, 149 U. S. 574, 13 Sup. Ct. 936. 
Hence it follows that if the controversy at bar is one over which the 
circuit court of the United States, sitting in equity, from which this 
appeal has been taken, has jurisdiction by virtue of the constitution 
and laws of the United States, and according to the general princi- 
ples governing equity jurisdiction, its power to issue an injunction 
against state officers is not restricted by a state statute which only 
applies, and can only apply, to injunctions issued out of state courts. 

We have seen that the circuit court has jurisdiction over the cause, 
because it is a suit between citizens of different states. It only re- 
mains to inquire whether any ground exists for invoking the action 
of a court of equity. It is well settled that a suit to enjoin the col- 
lection of a tax will not be entertained in courts of equity, — at least, 
in those of the United States, — in- which the sole ground set forth 
in the bill is that the tax is illegal or excessive. It must appear in 
addition that the circumstances makes the wrong about to be inflicted 
of such a peculiar character that the remedies in a court of law are 
inadequate, and so bring the case under some recognized head of 
equity jurisdiction. Ogden City v. Armstrong, 168 U. S. 224, 236, 18 
Sup. Ct. 98; Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250; 
Allen v. Cfcr Co., 139 U. S. 658, 661, 11 Sup. Ct. 682; Shelton v. Piatt, 
139 U. S. 591, 11 Sup. Ct. 646; Railway Co. v. Cheyenne, 113 U. S. 516, 
525, 5 Sup. Ct 601; Hannewinkle v. Georgetown, 15 Wall. 547; Dows 
v. City of Chicago, 11 Wall. 108. It appears from the bill that, if the^ 
assessment made by the defendants in this case is allowed to be certi- 
fied down to the various counties and cities who are to collect the tax, 
the complainant, in order to vindicate its rights in a suit at law, will 
have to bring at least 35 different suits at law. Courts of equity 
frequently interfere to prevent a multiplicity of suits at law. It is a 

i29G.aA.845. 
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well-recognized head of equity jurisdiction. In Sanford v. Poe, 37 
U. S. App. 378, 16 C. C. A. 305, and 69 Fed. 546, this court sustained 
the equity jurisdiction of the circuit court to enjoin a state board for 
the assessment of telegraph and express companies from certifying 
the assessment to a large number of counties, on the ground that by 
the exercise of such jurisdiction a multiplicity of suits at law would 
be presented, and the questions at issue could all be settled in one 
suit In many cases in which the question of the equitable jurisdic- 
tion to enjoin a tax is considered by the supreme court of the United 
States, the prevention of a multiplicity of suits is specifically men- 
tioned as a sufficient reason for its exercise, Dows v. City of Chi- 
cago, 11 Wall. 108; Shelton v. Piatt, 13» U. S. 591, 11 Sup. Ct. 646; 
Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250. 

Another ground for equitable relief is that the excessive tax, if 
not paid, will be a cloud upon the title of the complainant,, for the 
taxes assessed are a lien upon its property in Tennesseee. The tax 
is not void, and the alleged illegal excess does not appear upon the 
record. It creates such an apparently valid incumbrance that a 
court of equity will interfere to remove it as a cloud, if in fact it 
is illegal. Ogden City v. Armstrong, 168 U. S. 224, 238, 18 Sup. 
Ct 98. 

It is argued on behalf of the defendants that there is an adequate 
remedy at law, which will prevent a multiplicity of suits, and that 
is by certiorari in the state courts. Such a proceeding is in its na- 
ture supervisory and appellate. Circuit courts of the United States 
are limited in their use of the writ of certiorari to those cases in 
which it is necessary for the exercise of their jurisdiction. Rev. St 
U. S. § 716. Ex parte Vallandigham, 1 WalL 243. In other words, 
the writ can only be used as ancillary to some other jurisdiction 
conferred by law; and, as no supervisory or appellate jurisdiction 
has been conferred up(4i circuit courts of the United States to revise 
the proceedings of special tax tribunals, it would seem clear that 
the circuit court below could not, on its law side, have furnished a 
remedy by certiorari to modify the assessments made by the de- 
fendants. The ordinary rule is that statutory remedies at law fur- 
nished by a state in its own courts will not oust the equitable juris- 
diction of the federal courts of equity. This has been laid down 
with emphatic clearness by Mr. Justice Harlan, speaking for the su- 
preme court, in Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418. 
In that case it was argued that equitable jurisdiction to enjoin the 
action of a state railroad commission from putting into force an 
order fixing confiscatory railroad freight rates was prevented by 
the circumstance that the state had furnished a special remedy at 
law in the state supreme court for the revision of any unreasonable 
action by the commission. The argument was not successful Mr. 
Justice Harlan said: 

"One who is entitled to sue in the federal circuit court may Invoke Its 
jurisdiction in equity whenever the established principles and rules of equity 
permit such a suit in that court, and he cannot be deprived of that right by 
reason of bis being allowed to sue at law in a state court on the same cause of 
action." 
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In Payne v. Hook, 7 Wall 426, 430, it was objected to the federal 
jurisdiction in equity that there was an adequate remedy at law, by 
a special proceeding in the probate court, but it was held that this 
was insufficient We should have no doubt upon this point, were 
It not for the decision of the supreme court in Ewing v. City of St. 
Louis, 5 Wall. 418, in which it appears to hare been held that a 
remedy by certiorari in a state court for the review of special state 
tribunals was ground for holding that the circuit court of the United 
States had no equitable jurisdiction to enjoin the action of the state 
tribunal — 

"Unless it should become necessary to prevent a multiplicity of suits or 
Irreparable Injury, or unless the proceeding sought to be annulled or corrected 
is valid upon its face, and the alleged invalidity consists In matters to be es- 
tablished by extrinsic evidence. * * * The complainant can ask no greater 
relief in the courts of the United States than he could obtain were he to 
resort to the state courts. If in the latter courts equity would afford no relief, 
neither will It in the former." 

It is difficult to reconcile the case, on its facts with Payne v. 
Hook and Smyth v. Ames, and the statement in the last sentence 
quoted is certainly not in accordance with the views expressed by 
the supreme court in many later cases. See In re Tyler, 149 U. S. 
164, 13 Sup. Ct 785; McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 
940. The language of Ewing v. City of St. Louis has, however, never 
been cited or commented on, or expressly overruled, by the su- 
preme court We prefer, therefore, to base the equitable jurisdic- 
tion in this case on another ground. It seems clear that the question 
which is mooted before us could not have been adequately raised 
upon a proceeding by certiorari. The complaint here made is that 
the board of equalization did not consider the fact that real and per- 
sonal property, other than that of railroad companies, was habitu- 
ally and intentionally assessed at 25 per cent, less than its real value, 
as a reason for reducing the assessment of railroad property to the 
same percentage. There was nothing on the record made up by the 
board to show that the defendants did not exercise this power of 
equalization, and did not exercise their best judgment to fix the as- 
sessment of railroads at 25 per cent, less than their real value. If 
they ought to have done so, and if there was no direct evidence that 
they did not, the reviewing court, upon certiorari, would have been 
bound to presume that they did so, and no extrinsic evidence would 
have been permissible to rebut this presumption. Shelby Co. v. 
Railroad Co., 16 Lea, 401, 413, 1 S. W. 32; Ogden City v. Armstrong, 
168 U. S. 224, 237, 18 Sup. Ct. 98; 2 Spell. Extr. Rem. § 2030. 

Coming now to the merits of the bill, and issues raised by it, we 
pass without discussion the averment that the railroad assessment 
law is unconstitutional, because counsel for appellees have express- 
ly declined to argue the point at this hearing. 

Another objection to the validity of defendants' action is that they 
have made an assessment for the year 1897 without lawful author- 
ity. The state board of equalizers and tax assessors created by the 
act of 1895 had made an assessment Of the valuation of railroads 
for the year 1897, and it is contended that this is the valid assess- 
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ment The act of 1897 does not expressly annul the assessment of 
the old board, but we think that such annulment is necessarily im- 
plied. By the first section of the act of 18&7, the new board of tax 
assessors was required to meet in May, 1897. By the second section, 
the railroad, telegraph, and telephone companies were required to 
file with the comptroller of the state on or before the 1st of May, 1897, 
and biennially thereafter, schedules and descriptions of their prop- 
erty. Section 4 directs that the state tax assessors shall receive the 
schedules from the comptroller immediately upon their organization, 
and "they shall immediately proceed to ascertain the value of said 
property for taxation." The assessment is required to be complet- 
ed by the assessors, and filed with the comptroller, on or before Sep- 
tember 1st, and by him, within three days, delivered to the board of 
equalization, consisting of the governor, the treasurer, and the sec- 
retary of state, who are required to examine the assessment and rec- 
ords made by the assessors, and complete the same, by affirming or 
modifying it, before the 3d day of October. The comptroller is then 
at once to distribute the assessment to the various counties of the 
state. Section 15 provides that the taxes so assessed shall be a first 
lien upon the property from the 10th of January of the year for 
which the taxes are assessed. Section 18 provides that the assess- 
ments shall "be made biennially, beginning with the year 1897." 
It is impossible to escape the conclusion, from these provisions, that 
the legislature intended that the new system should go into oper- 
ation at once, and that the new boards should make an assessment 
for the current year of 1897. Such an intention cannot be reconciled 
with a continuance in force of the assessment of the old board for 
that year. Of course, the assessment of real property by the old 
board still remained valid, though the board was abolished; but as 
to railroad, telegraph, and telephone property, the act of 1897 was 
an annulment pro tanto. 

The complainant makes a series of objections to the validity of 
the assessment of defendants, based on the data upon which the as- 
sessments were made, and the refusal of the assessors and the de- 
fendants to consider certain evidence tendered by the complainant. 
We do not propose to discuss the objections seriatim. It is sufficient 
to say that we find nothing in the evidence that was before the two 
.boards which they might not properly consider, under the laws of 
Tennessee, as circumstances to aid them in reaching a conclusion as 
to the value* of that part of the railroad of complainant lying in 
Tennessee. Nor do we discover anything in the record to indicate 
that such evidence was wrongly applied. We do not find anything 
in the record or affidavits affirmatively showing that the boards have 
included in their assessments property of the complainant not in 
Tennessee, and the defendants, in their report of the assessment 
and in their answer, expressly deny that any such property was in- 
cluded. The exclusion of certain expert evidence to show how un- 
reliable a standard of value are market reports of stocks and bonds 
we do not regard as material. Even if this were a direct proceeding 
to review the action of the defendants, as upon error (which it is 
not), the ruling could hardly be the subject of criticism; for the mat- 
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ters touched upon In the affidavits were matters of general knowl- 
edge, which the defendants and the assessors might be presumed to 
know. The relevancy of such items of evidence as the market val- 
ues of bonds and stocks, and the amount of gross earnings and the 
net earnings, in reaching a conclusion as to the value of a railroad 
or a telegraph line, has been so often recognized by the supreme 
court of the United States that we need not discuss it. Railroad 
Co. v. Backus, 154 U. S. 424, 14 Sup. Ot 1114; Henderson Bridge 
Co. v. Kentucky, 166 U. S. 150, 17 Sup. Ct. 532; Adams Express 
CO. v. Ohio State Auditor, 165 U. S. 194, 17 Sup. Ct. 305; Id., 166 
TJ. S. 185, 17 Sup. Ct. 604. It is contended that the law of Ten- 
nessee, as declared by its supreme court, is that each line of rail- 
road must be valued by itself, and not as part of a system, and there- 
fore that the unit theory, upon which the foregoing decisions were 
based, has no application to Tennessee. If this be true, it only re- 
duces the size of the unit, but it does not destroy the evidential bear- 
ing of stock and bond values upon the value of railroad property; 
and we must presume, in a collateral attack upon the action of the 
board, such as this is, in the absence of any showing to the contrary, 
that, within the limits of the reasonable discretion and judgment 
vested in the defendants, they gave proper consideration to the Ten- 
nessee rule, if it differs from the general rule, in weighing and ap- 
plying the evidence of stock and bond values to the issue before 
them. 

The next objection to the assessment of the defendants, and the 
most serious, is that they have assessed the railroad property of the 
state, including that of complainant, at its real value, whereas all 
other property of the state is habitually and intentionally assessed 
by the assessing officers, who are not the defendants, at not exceed- 
ing 75 per cent, of its real or correct value. We think it clear, from 
the provisions of the railroad assessment act of 1897, that neither 
board thereby created is charged with any duty to equalize the tax- 
able value of real estate with that of railroad property. The board 
of equalization under the act of 1897 is made up of the same state 
officers who composed the state board of examiners under the prior 
act, and they were charged with the duty of revising the assessment 
of railroads made by the board of assessors and equalizers created 
by the act of 1895; but they had no revisory duty connected with 
that board's equalization of real estate throughout the state. Hence 
when, in 1897, the board of assessors and equalizers was abolished, 
the equalization of real estate values was abolished. The contin- 
uation of the state board of examiners under the new name of the 
"Board* of Equalization" could have no effect to continue in force 
provisions of law as to state equalization of values of real estate, 
because that board never had any duty connected with the assess- 
ment of real estate at all. It is also clear that the act of 1897 com- 
mands the two boards created, by its terms, to fix the correct value 
of the railroad and other property which they assess. This means 
the real value of the property, and it is conceded that the laws for 
the assessment of real and personal property impose on the assess- 
ing officers the duty of assessing it at the same value. 
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The contention for the complainant is that the undervaluation of 
real and personal property is intentional and systematic throughout 
the state, and is in accordance with an immemorial and well-recog- 
nized custom; that, combined with the assessment at full value of all 
railroad property, the undervaluation of all other property makes 
a system of taxation operating to impose upon complainant, and all 
others holding the same class of property, a grossly unjust share of 
the cost of the state, county, and city governments; that this is in 
violation of the constitution of the state of Tennessee, which enjoins 
uniformity of taxation, according to value, on all property, and ex- 
pressly forbids that one species of property shall be taxed higher 
than any other; and that a court of equity, because it is unable to 
remedy the glaring injustice done to complainants and others of the 
same class, by compelling the assessment on other property to be 
raised to its real value, may accomplish the same result by enjoining 
the defendants from assessing railroad property at any higher per- 
centage than that at which other property in the state is assessed, 
although this is a departure from the rule of action prescribed for 
them in the statute creating them a taxing board. In considering 
the soundness of this contention, we come first to the facts. We 
find from the evidence, which is uncontradicted, that generally, in 
the state of Tennessee, for a number of years, the assessors and the 
board of equalization of each county have intended to assess, and have 
assessed, real and personal property at a uniform percentage less 
than its real value; that this percentage is not uniform between the 
counties, but that it is not substantially less than 25 per cent, in any 
of them. We base our conclusion on 150 affidavits contained in the 
record. They do not cover specifically more than 35. counties out of 
the 96 counties in the state; but when they are supplemented by the 
evidence of the members of the state board of equalizers, who of- 
ficially investigated the manner of making assessments in each 
county in the state by actual visits and by correspondence, by exam- 
ining the assessing officers, and by a comparison of tax values with 
actual sales, we have no difficulty in finding the fact to be as above 
stated. The affidavits from different counties are many of them the 
sworn statements of the assessors «&nd county equalizers themselves, 
who made the assessments, and leave not the slightest doubt that in 
each county the undervaluation was systematic, was according to a 
uniform and well-understood rule of reduction, and was for the pur- 
pose of reducing the proportionate burden of the expenses of the 
state government which the particular county would have to bear. 
These expenses are, in effect, apportioned to each county in the pro- 
portion which its total tax valuation bears to the total tax valuation 
of all the property in the state. The motive for undervaluation is 
manifest, and the variation in the percentage, as between tie coon- 
ties, is dependent only on the varying extremes to which taxing of- 
ficers of different counties are willing to go in departing from the 
statutory rule to reduce the state burden on their respective counties. 
We further find that in the year 1897, which is one of the years in 
respect to which relief is asked in the bill, the assessment of real 
estate which was not affected by the repeal of the act of 1895 was 
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equalized by the state board of assessors and equalizers, under that 
act, at a basis of 75 per cent, of its real value; that this was done in- 
tentionally, and was adopted as a rule of action by that board. This 
is established by the evidence of two of the three members of the 
board, and of the secretary of the board; and although there is a dis- 
crepancy in their statements, as to whether the basis fixed was 70 or 
75 per cent (two of them saying that it was 70, and the other 75), the 
fact that they deliberately fixed a percentage of real value as their 
basis of assessment is admitted by all of them. We are relieved from 
considering the weight of the evidence as to the exact basis by the 
averment of the bill, which fixes it at 75 per cent. The assessed value 
of real and personal property, except railroads and telegraph lines, in 
Tennessee, for the year 1897, was, in round numbers, 1312,000,000. 
The value of railroads and telegraph lines, as assessed by defend- 
ants, was 163,000,000, — an* increase of the assessed value of the year 
before of 125,000,000. This makes a total tax value of $375,000,000, 
and imposes on the railroads 6 */*7b, or about 1 /« of the entire .bur- 
den of the state, county, and municipal governments. If the assess- 
ment of the real and personal property were increased to actual value, 
it would be 1416,000,000, and the share of the railroad in paying gov- 
ernmental expenses would be a little less than V« of the whole. The 
existence of this glaring inequality no evidence has been introduced 
to contradict. The defendants have been content to deny it in a gen- 
eral way in their answer, and have adduced no testimony upon the 
point from any one professing to have specific knowledge on the sub- 
ject. 

The constitution of Tennessee adopted in 1870 (article 2, § 28) pro- 
vides that: 

"All property—real, personal and mixed— shall be taxed. • • • All prop- 
erty shall be taxed according to its value, that value to be ascertained in such 
manner as the legislature shall direct, so that taxes shall be equal and uniform 
throughout the state. No one species of property from which a tax may be 
collected shall be taxed higher than any other species of property of the 
same value." 

The constitution of 1834, in article 2, § 28, provided that: 

"All property shall be taxed according to its value, that value to be ascer- 
tained in such manner as the legislature shaU direct, so that the same shall 
be equal and uniform throughout the state. No one species of property, 
from which a tax may be collected, shaU be taxed higher than any other 
species of property of the same value." 

The constitution of 1796 provided that: 

"AU lands liable to taxation in this state, held by deed, grant, or entry, shall 
be taxed equally and uniform, In such manner that no 100 acres shall be 
taxed higher than another, except town lots, which shall not be taxed higher 
than 200 acres of land each; no freeman shall be taxed higher than 100 acres, 
and no slave higher than 200 acres on each poll." 

In Reelfoot Lake Levee Dist. v. Dawson, 97 Tenn. 151, 161, 36 S. W. 
1041, 1043, the supreme court of Tennessee, referring to these provis- 
ions, said: 

"In every instance the requirement that all property (except that men- 
tioned for exemption) shall be taxed prohibits the legislature from making 
additional exemptions. • • * And likewise the requirement that all prop- 
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erty shall be taxed according to its value prohibits the legislature from laying 
a tax on any property in specie, or by the acre. Under the constitution of 
1706, lands were taxed by the hundred acres; but the constitution of 1884, 
like that of 1870, contained the provision that 'all property shall be taxed 
according to its value.' This means that every property tax shall be graduated 
by the value of the property on which it is laid." 

There has been much discussion at the bar upon the point whether 
the constitution of 1870 requires that all property shall be assessed 
at its full value, or whether it would satisfy the constitution if the 
taxing laws required all property to be assessed for taxation at a 
uniform percentage, — say 75 per cent of its real value. Language 
has been quoted from the opinions of judges of the supreme court of 
Tennessee supporting the former view, but they were obiter, and 
wholly unnecessary to the decision of the cases before the court 
Mayor, etc., of Chattanooga v. Nashville, C. & St L. B. Co., 7 Lea, 569; 
Brown v. Greer, 3 Head, 696. Speaking for Judge LUBTON and 
myself, we should be inclined to hold that any legislative system of 
tax assessment of property based on a uniform percentage of its value 
would be "according to its value," and would be a compliance with 
the constitutional mandate. This is, we think, in accordance with 
the latest expression from the supreme court of Tennessee in the 
Beelfoot Lake Levee District Case, already quoted. Judge SEV- 
EBENS doubts, and the difference is not material, for we are unani- 
mously of opinion that the question is not controlling in this case. 
The constitution expressly gives the legislature the power to pre- 
scribe that all property shall be assessed at its true value, and the 
legislature has done so. Such a legislative command is as binding 
on those whom it affects as if it were in the constitution, because 
passed in pursuance of the fundamental law; and counsel for com- 
plainant do not avoid the difficulty which confronts them in the case, 
to wit, that they are seeking to enjoin defendants from doing that 
which the letter of the law requires the defendants to do, by showing 
that the requirement is in a constitutionally enacted statute, rather 
than in the constitution itself. 

The sole and manifest purpose of the constitution was to secure 
uniformity and equality of burden upon all the property in the 
state. As a means of doing so (conceding that defendant's con- 
struction is the correct one), it provided that the assessment should 
be according to its true value. It emphasized the object of the 
section by expressly providing that no species of property should 
be taxed higher than any other species. We have before us a 
case in which the complaining taxpayer, and other taxpayers own- 
ing the same species of property, are taxed at a higher rate than 
the owners of other species of property. This does not come about 
by legislative discrimination, but by the intentional and systematic 
disregard of the law by those charged with the duty of assessing all 
other species of property than that owned by complainant and its fel- 
lows of the same class. This is a flagrant violation of the clause of 
the constitution forbidding discrimination in taxation between dif- 
ferent species of property. That clause is self -executing. Beelfoot 
Lake Levee Dist v. Dawson, 97 Tenn. 160, 36 S. W. 1043. How is 
it to be remedied? It is said on behalf of the defendants that the 
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only method consistent with the constitution is by raising the as- 
sessments of the real and personal property. This is no remedy 
at all. It has been suggested (but we cannot regard the suggestion 
as a serious one) that the railroad companies of the state should go 
before the taxing authorities of each county, and, after notifying 
each taxpayer, attempt to secure an increase in the total tax assess- 
ment of the real and personal property of the state from $312,000,000 
to 1416,000,000. The absolute futility of such a course, the enormous 
expense, and the length of time necessary in attempting to follow it, 
need no comment. The question presented is, theft, whether, when 
the sole object of an article of the constitution is being flagrantly de- 
feated, to the gross pecuniary injury of a class of litigants, and one 
of them appeals to a court of equity for relief, it must be withheld 
because the only mode of granting it will involve an apparent de- 
parture from the method marked out by the constitution and the 
law for attaining its sole object. We say "apparent" departure from 
the constitutional method, because that instrument contemplated a 
system in which all property should be assessed at its real value. It 
did not intend that a large part should be assessed at 75 per cent, 
and a smaller part at 100 per cent The method of assessing one 
species of property cannot be truly said to be constitutional, without 
having regard to that pursued with other species; for the essence of 
the constitutional requirement is uniformity, and uniformity cannot 
be affirmed 1 to exist without a due regard to the methods of assessing 
all species. Therefore, to enjoin the enforcement of the prescribed 
method of assessment as to one species of property, when there is a 
departure from it as to all others, if the injunction secures uniformity 
as to all, is not so great a violation of the method really prescribed 
as that involved in a continuance of the existing conditions, and the 
denial of relief to the injured taxpayer. The court is placed in a 
dilemma, from which it can only escape by taking that path which, 
while it involves a nominal departure from the letter of the law, does 
injury to no one, and secures that uniformity of tax burden which was 
the sole end of the constitution. To hold otherwise is to make the 
restrictions of the constitution instruments for defeating the very 
purpose they were Intended to subserve. It is to stick in the bark, 
and to be blind to the substance of things. It is to sacrifice justice 
to its incident The same dilemma has been presented to other 
courts. They have not always taken the same horn. There is a 
conflict of authority, but we are glad to say that the adjudications 
of that court whose decision we must follow support the views we 
have above expressed. Before examining the cases in the supreme 
court of the United States, let us refer to the decisions of some of the 
state courts upon the question: 

In Randell v. City of Bridgeport, 63 Conn. 321, 28 Atl. 623, the 
case came into court on a direct appeal from the action of a board 
of equalization, called the "Board of Belief of the City of Bridge- 
port" The superior court found as a fact that it had been the uni- 
form rule of the board of assessors and the board of relief of that 
city to value all property, for the purpose of taxation, at one-half of 
its fair; market value. The court found that the plaintiff's prop- 
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erty was assessed at its full market value as the statute required. 
The supreme court held that the complainant was entitled to an 
assessment of one-half the real value of his property, and this in 
the face of a mandatory provision of the statute that all property 
should be assessed at its true value. The court said: 

"There are two ways in which a taxpayer may be wronged in levying 
taxes: An assessment may conform to the statute generally, and the in- 
dividual may be assessed in excess of the statutory requirement A wrong 
of that description is easily redressed. But when the town disregards 
the statute, and establishes a rule of its own, assessing the property at one- 
half of its actual value, and then assesses an individual at the full value of 
the property, while the injury is the same, the application of the remedy 
becomes more complicated. Practically, the only way to redress the wrong 
is to reduce the assessment, and that makes the court seem to disregard the 
statute, while, if the wrong is not redressed, there is a denial of Justice, and 
the court practically ignores the statute giving an aggrieved party an appeal, 
and practically ignores the statute which provides that 'said court shall have 
power to grant such relief as shall to justice and equity appertain. 9 Thus we 
are In a dilemma. If we choose one horn of it, a public statute is violated, 
not so much by the court as by the town, but by an apparent approval of 
the court as to one individual, and that by an express command of another 
statute, and by the dictates of justice. If we take the other horn, the court 
itself violates a remedial statute, and becomes in a measure a party to the 
wrongdoing. Under the circumstances, we do not hesitate to choose the 
former, and to redress the wrong/' 

This, it is true, was a direct review of the action of the board of 
equalizers; but the court, in reaching its conclusion, expressly pro- 
ceeded under the power given it by statute to grant such relief as to 
justice and equity should appertain. This court is entitled to grant 
to the complainant exactly the same character of relief. As already 
pointed out, the fact that the injunction to assess property at its 
true value is found in the statute, and not in the constitution, cannot 
create any distinction in respect to the point we are now discussing, 
for either is equally binding on the taxing officers and the courts. 
Courts have no more right to set aside a lawfully enacted statute 
than they have to defeat the operation of the constitution. The 
point of this case, and those about to be cited, is that where either 
the uniformity required by law, or the prescribed means of attain- 
ing it, must be departed from, the court will choose the lesser evil. 

In Cocheco Co. v. Strafford, 51 N, H. 455, the law provided that 
the selectmen should appraise all taxable property at its full and true 
value in money. The statute further provided that the court should 
make such order thereon as justice required. . Mr. Justice Doe, upon 
this point, in a concurring opinion, said: 

"Justice requires an equal rate of taxation of Strafford real estate. If the 
Strafford real estate of others was appraised in 1870 at a less rate than Its 
fuU value, the real estate of the plaintiffs should be appraised by the commis- 
sioners at the same rate, so that the plaintiffs shall pay their proportion of 
tax and no more. The usual rate in farming towns is well understood, and 
the practice of undervaluation is so universal as to raise a presumption of 
fact that It prevails in Strafford. When the commissioners have ascertained 
the fact of the full value of the plaintiffs' Strafford real estate on the 1st day 
of April, 1870, they should proceed further, and appraise it at its value as 
compared with the value at which other Strafford real estate was appraised 
by the selectmen in 1870. This comparative value Is the only question which 
the commissioners are appointed to decide, and is a pure question of fact." 
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This language was approved in Manchester Mills v. Manchester, 
58 N. H. 38, on a petition for the abatement of the real-estate tax, 
in which the court appointed a committee to find and report- 
First, the true value of the plaintiff's estate; and, second, the true 
value of real estate of Manchester, other than plaintiff's, compared 
with its assessed value. The question whether the second point was 
a proper subject for inquiry came before the court, and it was held 
that it was a proper subject of inquiry, and that the abatement 
should proceed on the findings made upon such inquiry. 

In Ex parte Ft. Smith & Van Buren Bridge Co., 62 Ark. 461, 36 
S. W. 1060, the case arose on an appeal from the refusal of the 
county board of equalization to reduce the taxation of assessment 
upon the petitioner's bridge. The assessor had assessed one-half of 
the bridge in Crawford county at $ 150,000, and the county board 
of equalization had reduced this assessment to $125,000. At the 
trial in the circuit court it appeared that $ 250,000 was a fair mar- 
ket price for the entire bridge, and that f 125,000, therefore, was the 
full value of one-half of the bridge. It further appeared that all the 
real estate in Crawford county was assessed at 50 per cent, of its 
actual value. The appellate court contended that, under the circum- 
stances, the assessment of one-half the bridge should be reduced ac- 
cording to its request to f 75,000. The constitution of the state was 
exactly in the words of the Tennessee constitution, to wit: 

•That all property subject to taxation shall be taxed according to its value, 
to be ascertained in such manner as the general assembly shall direct, making 
the same equal and uniform throughout the state, and provided further that 
no one species of property, upon which taxes shall be levied, shall be taxed 
higher than another species of property of equal value." 

The law passed in pursuance of this section of the constitution 
required the assessors of the counties in the state to assess the real 
estate at its true market value in money. The court, in construing 
this question, said: 

"It may be said that, Inasmuch as its property was not assessed above Its 
true value, It had no right to complain. But this is not true. It had the right 
to demand that no unequal burden be imposed upon it by taxation. The 
duty to contribute to the support of the state government by the payment of 
taxes is Imposed upon all persons owning property subject to taxation. The 
constitution provides that this burden shall be apportioned among them ac- 
cording to the value of their property, to be ascertained as directed by law. 
When, therefore, the property of a few is taxed according to its value, and of 
all others at one-half its value, then the few are required to contribute double 
their portion of the burden. This is manifestly a wrong, and justice demands 
that it be redressed whenever It can be done conformably to the laws. * * * 
In this case the county court acquired jurisdiction, by the appeal of the bridge 
company, to grant relief from the illegal, erroneous, or unequal assessment of 
appellant's property, but did not acquire the right or authority to make the 
valuation of all real property in the county for the purposes of taxation, in 
all cases in which it had not been done, the true value, by raising it, or to 
change the valuation of any property except the bridge. The assessment of 
no property can be increased without notice first given to the owner by the 
board of equalization. How, then, was the county court to afford relief to 
appellant? The only relief it could have afforded was to reduce the valuation 
so as to make It conform to the standard adopted in the valuation of the 
other real property In the county, or the average valuation of such property. 
Why should not this relief be granted? The valuation of property is only 
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a constitutional means adopted for the purpose of making the burdens of 
government bear upon each taxpayer In proportion to the value of his property. 
The relief suggested accomplishes that end in this case. Bj granting it, a 
constitutional right will be enforced, and by denying It, will be withheld, 
because the means devised for its enforcement were not adopted. By pur- 
suing the latter course, the constitution will be made the means of defeating 
itself, by the Imposition of unequal burdens. To avoid this result, the relief 
should be granted." 

In the case of Board of Sup'rs of Bureau Co. v. Chicago, B. & Q. 
R. Co., 44 111. 229, the appeal was a direct appeal from the board of 
supervisors, which assessed the value of the property of the railroad 
company. It appeared that the valuation of property of individuals, 
except that of the railroad company ranged from one-fifth to one- 
third, while that of the railroad company ranged from one-third to 
one-half; and the appellate court decided that the assessment of the 
railroad property must be at the same percentage of the real value 
as that of individuals. The constitution of Illinois required the gen- 
eral assembly to provide for levying a tax by valuation, so that 
every person and corporation shall pay a tax in proportion to the 
value of his or her property; such value to be ascertained by some 
person or persons to be elected or appointed in such manner as the 
general assembly shall direct, and not otherwise. The act to carry 
out this section provided that each separate parcel should be val- 
ued at its true value in money. The court held that it was the 
duty of the supervisors to impose the same percentage of assess- 
ment upon the railroad company as had been assessed by the as- 
sessors upon the property of individuals. The court said: 

"It is no argument to urge that the fault is with the assessors in the case 
of individuals, and with railroad companies in making out their schedules for 
the county clerk. If the assessors violate their duty, are railroad companies 
to be the sufferers? If they neglect to act fully up to all the requirements 
of the law, is that any reason why A. should pay forty per cent, more taxes, 
in proportion to value, than B.? The rule adopted by the assessors in this 
state has grown into a custom, and has been tacitly sanctioned by every de- 
partment of the government for a long course of years, and it is now too late 
to challenge it. * * * Would not the sense of justice of every man in this 
community be outraged by allowing this or any other depreciation to one 
class of people, and demanding of another a higher tax on a similar article 
of the same actual value? The proposition cannot commend itself to the 
favor of any just man, and can receive no countenance in a court of justice. 
It is an admitted fact on both sides to this controversy that the property of 
no one owner in the county of Bureau has been taxed on its real value, and 
that the per cent, added by the board of supervisors to the valuation of the 
property of appellees imposes on them a greater proportionate burden than 
the law requires them to bear. We are of this opinion, and therefore consider 
the action of the board unfounded in justice, and in direct opposition to the 
constitution. The great and attractive feature of uniformity has been disre- 
garded by the board, and appellees victimized. It may be very desirable 
that the greatest share of the public burdens shall be borne by these corpora- 
tions, but, until there be a radical change in our fundamental law, it cannot 
be done. They stand on the platform of equality before the law, and no greater 
burden for the support of government can be Imposed upon them than can 
be placed on the individual taxpayer." 

In the case of Chicago, B. & Q. R Co. v. Board of Com'rs of At- 
chison Co., 54 Kan. 781, 39 Pac. 1039, the railroad company filed a 
bill in equity to enjoin the collection of 75 per cent of itB taxes 
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levied against it in Atchison county. The railroad was assessed by 
a state board of railroad assessors, who assessed the road at its true 
and actual value. In the county of Atchison all the city and town- 
ship assessors, for the purpose of carrying on an equal basis the 
assessment, agreed among themselves to assess all property 25 per 
cent, of the true value of the same. The railroad property was 
thereupon assessed at the true value, while the property of individ- 
uals and other corporations in Atchison county was assessed at 25 
per cent, of its real value. The constitution of the state required 
that the legislature should provide for a uniform and equal rate of 
assessment and taxation. The legislature provided that all property 
should be assessed at its true value. The court said: 

"This unequal valuation was not the result of an accidental omission of 
property from the assessment list or an accidental valuation of property at 
more or less than its true value. The state board of railroad assessors valued 
the railroad properly in Atchison county, for taxation, at its true value; but 
the city and township assessors of that county, by an agreement between 
themselves, assessed all the other property of the county at 25 per cent, of Its 
true value. Thus, by concerted action, the statute of the state was flagrantly 
disregarded. * * * There has been gross discrimination in the taxation of 
the railroad property. The law has not been observed. The taxes complained 
of are not equal and uniform. While exact equality and uniformity cannot 
be had, and while mistakes and omissions by assessors may not in all cases 
be the subject of adequate remedy in the courts, yet for the gross injustice 
and violation of the law complained of there ought to be some remedy. 
The plaintiff below, having tendered aU of the state taxes, and also its 
just share of the county and other taxes, is entitled to have enjoined the 
collection of the illegal excess." 

As has already been said, there are cases in which the other horn 
of the dilemma has been taken, the injustice to the complaining class 
of taxpayers has been allowed to continue, and the violation of con- 
stitutional or statutory uniformity and equality has gone on un- 
hindered, in order that the letter of the law may be preserved while 
its spirit is flagrantly broken. Wagoner v. Loomis, 37 Ohio St. 571; 
Central R. Co. v. State Board of Assessors, 48 N. J. Law, 1, 2 Atl. 
789. See, also, City of Lowell v. County Com'rs, 152 Mass. 372, 
25 N. E. 469. 

We are relieved from a further discussion of the question by the 
decision of the supreme court of the United States in the case of 
Cummings v. Bank, 101 U. S. 153. In that case the assessors of real 
property, the assessors of personal property, and the county auditor 
(who was the assessing officer of the first instance for bank shares) 
of the county where the complainant bank was situated agreed to 
assess real and personal property at one-third its value, and money 
or invested capital at six-tenths its value. This agreement was in 
violation of the statutes under which they were acting, which re- 
quired assessments to be at the true value in money. The state 
board of equalization for banks increased the assessment of com- 
plainant's bank shares to their full market value. The state board 
had no power to equalize bank shares with real or personal prop- 
erty, and, in assessing these bank shares at their full value, it was 
following the exact course prescribed by statute, and the statute was 
passed in accordance with the constitution of Ohio, which requires 
88F.-24 
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the legislature to pass laws taxing all property "by uniform rule at 
its true value in money." This action was brought by the complain- 
ant bank to enjoin the county treasurer from collecting the tax on 
the assessment against its shares which had been certified down by 
the state board of assessors. The circuit court of the United States 
enjoined the treasurer from collecting tax on a valuation greater 
than one-third of the real value of the shares. The effect of this 
order was to annul an assessment by the state board of equalization 
which was strictly in accordance with the letter of the statute gov- 
erning it in the discharge of its duties, and which was equally in 
accord with the standard of value for assessment fixed by the con- 
stitution of the state. The decree of the circuit court was affirmed 
by the supreme court on the principle stated by the court as follows: 

"When a rule or system of valuation is adopted, by those whose duty It 
is to make the assessment, which is designed to operate unequally, and to vio- 
late a fundamental principle of the constitution, and when the rule Is applied, 
not solely to one Individual, but to a large class of individuals or corporations, 
that equity may properly interfere to restrain the operation of this unconsti- 
tutional exercise of power/' 

It should be noted that, although the complainant was a national 
bank, the case did not arise under the act of congress, but was ex- 
pressly based on the right of the complainant, under the state con- 
stitution, to uniformity of taxation according to value. The taxing 
laws of Ohio did not provide one tribunal of appeal for equalizing 
values of all classes of property, and it was objected on behalf of 
the bank that, in view of the constitutional injunction upon the leg- 
islature to pass laws taxing all property by uniform rule at its true 
value in money, a system in which different classes of property were 
assessed by independent tribunals, with no common revisory au- 
thority, must be invalid, because so poorly adapted to secure uni- 
formity. The court did not yield to this argument, however. Mr. 
Justice Miller, delivering the opinion of the court, gave its reasons 
for not doing so as follows: 

"But there are two reasons why we cannot so hold: First, It might be that 
In every instance the result would be the valuation of bank shares at a 
lower ratio in proportion to their real value than that of any other property, 
and therefore plaintiff would have no ground of complaint And, secondly, 
what is more important, if these original valuations and equalizations are 
based always, as the constitution requires, on the actual money value of 
the property assessed, the result, except as it might be affected by honest mis- 
takes of judgment, would necessarily be equality and uniformity, so far as 
It is attainable. So that while it may be true that this system of submitting 
the different kinds of property subject to taxation to different boards of 
assessors and equalizers, with no common superior to secure uniformity of 
the whole, may give opportunity for maladministration of the law, and viola* 
tion of the principle of uniformity of taxation and equality of burden, that 
Is not the necessary result of these laws, or of any one of them; and a law 
cannot be held unconstitutional because, while its just interpretation is con- 
sistent with the constitution, it is unfaithfully administered by those who are 
charged with its execution. Their doings may be unlawful, while the statute 
Is valid. The evidence, we are compelled to say, shows this to be true of the 
ease before us." 

The justice then discussed the facts, to show that the laws had 
been unfaithfully administered by those charged with their execu- 
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tion, and that as the only method provided in the system by which 
constitutional uniformity was to be secured, namely, by taxing all 
property at its true value in money, though required by statute, had 
been departed from by the administrators of the law in assessing 
other classes of property than that held by the complainant, equity 
might relieve complainant from his unequal burden thus placed on 
him by enjoining taxation on more than one-third of the assess- 
ment against him, though his property had been only taxed at its 
true value. After commenting on the widespread custom or rule in 
many states to undervalue real estate, growing out of the effort of 
the landowner to produce something like equality of burden with 
personal property which escapes taxation by being hidden,' the jus- 
tice concluded: 

"But, whatever may be its cause, when It is recognized as the source of 
manifest injustice to a large class of property, around which the constitution 
of the state has thrown the protection of uniformity of taxation and equality 
of burden, the rule must be held void, and the Injustice produced under it 
must be remedied, so far as the judicial power can give remedy." 

The case before us cannot in any material respect be distinguished 
from the Cummings Case. In this case, as in that, the injunction 
sought is against the enforcement of an assessment upon complain- 
ant's property which was made at the true value of the property, 
in accordance with the mandate of the constitution and statute, by 
assessing officers who had not themselves discriminated against com- 
plainant's property by undervaluing other species of property, and 
who were not themselves guilty of any fraud. In this case, as in 
that, the unjust operation of the assessment grows out of the sys- 
tematic and intentional undervaluation of other species of property 
by assessors who are not responsible for the assessment complained 
of. In this case, as in that, the effect of the injunction is to compel 
certain assessors of the state to reduce their assessment to the illegal 
standard of valuation adopted by different and unfaithful assessors 
of other species of property, and is justified by the result that in 
this way is secured something like the uniformity which is the sole 
purpose of the constitution. It has been pressed upon us that no 
such preconcert of action by the assessing officers, and no such uni- 
form rule of undervaluation, have been shown in this case as ap- 
peared in the Cummings Case, and that upon these circumstances 
the Cummings Case turned. We have already found, from the evi- 
dence, that there is an intentional undervaluation of property in 
each county, and that this is uniform as to all real and personal 
property, and results from a clear understanding between the as- 
sessors and county boards of equalization, who have a common mo- 
tive for the reduction. More than this, it is clearly shown that the 
state board of assessors and equalizers in 1896 intentionally equal- 
ized all real estate in the state at 75 per cent, of its true value for 
the taxation of the year 1897. Could preconcert be clearer than 
this? It is further said that, before the remedy pursued in the 
Cummings Case can become applicable, it must appear that the un- 
dervaluation of one species of property was adopted as a rule of 
action by the assessors for the fraudulent purpose of discriminating 
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against the complaining taxpayer and his class, and that no such 
case is presented to this court Now, it is true that, before equity 
will relieve in such a case, it must appear that the assessing officers 
whose acts of undervaluation create the unjust burden must inten- 
tionally and habitually violate the law, by assessing property at a 
less valuation than that which they know to be its true value; but 
it is not true that they must be shown affirmatively to intend to 
injure complainant and his class of taxpayers in so doing. It is true 
that in the Cummings Case the unfaithful assessors, or some of them, 
did undervalue both real and personal property, and money capital, 
in which were included bank shares, at different percentages of their 
true value; but the assessment of which complaint was made was 
not the work of these assessors at all, but, as here, of a state board 
of equalization. An intentional undervaluation of a large class of 
property, when the law enjoins assessment at true value, is neces- 
sarily designed to operate unequally upon other classes of property 
to be assessed by other taxing tribunals, who, it may be presumed, 
will conform to the law. In the case at bar the county assessors 
and board of equalization of each county have been actuated in their 
violations of the law by the desire to reduce, as far as may be, their 
county's share of the state burdens. Their undervaluations of prop- 
erty have been uniform as to all property in their county but rail- 
roads. They could not but know that such undervaluation must 
work an injustice against the property of railroads, if assessed at 
its true value by a state board, and taxed for county and state pur- 
poses on that basis. In this sense, the rule of undervaluations adopt- 
ed in each county is necessarily "designed to operate unequally," 
within the meaning of Mr. Justice Miller in the Cummings Case. 
The ratio decidendi of that case is to be gathered from the facts, and 
the language of the opinion is to be interpreted in the view of the 
facts. The case has been commented on by the supreme court in a 
number of subsequent cases, but it has never been modified or over- 
ruled. 

Bank v. Kimball, 103 XT. S. 732, was a bill to enjoin the col- 
lection of taxes. The bill was dismissed on demurrer. The bill 
averred, in effect, that complainant's bank shares were assessed at 
less than their value, by 50 per cent., but that other property was 
assessed at less even than this, and that for this reason no tax should 
be paid on the bank shares. Referring to the Cummings and other 
cases, Mr. Justice Miller, who spoke for the court, said: 

"It is held in these cases that, when the inequality of valuation is the result 
of a statute of the state designed to discriminate injuriously against any 
class of persons or any species of property, a court of equity will give appro- 
priate relief, and also where, though the law Itself is unobjectionable, the 
officers who are appointed to make assessments combine together, and estab- 
lish a rule or principle of valuation, the necessary result of which Is to tax one 
species of property higher than others, and higher than the average rate, the 
court will also give relief. But the bill before us alleges no such agreement or 
common action of assessors, and no general rule or discriminating rate adopted 
by a single assessor, but relies on the numerous Instances of partial and un* 
equal valuations, which establish no rule on the subject" 

In Supervisors v. Stanley, 105 U. B. 305, the averment of the peti- 
tion of a national bank seeking to recover taxes claimed to have 
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been illegally paid was that the assessment of its shares was at a 
greater rate than was assessed upon other moneyed capital in the 
hands of individual citizens of the state of New York. In grant- 
ing a right to amend and have a new trial, Mr. Justice Miller, speak- 
ing for the court, said: 

"If by this it is supposed that a few individual instances may be shown of 
partial assessments favoring citizens, as compared with the national banks, 
we think it is erroneous. But if it is Intended to allege that, apart from the 
question of the right of the shareholder to deduct for his debts,— a question 
which in this case was disposed of, and was in issue,— it can be proved that 
the assessors habitually and intentionally, or by some rule prescribed by 
themselves or by some one whom they were bound to obey, assessed the shares 
of the national banks higher, in proportion to their actual value, than other 
moneyed capital generally, then there is ground for recovery, and a hearing 
as to that should be granted." 

In Stanley v. Supervisors, 121 U. S. 550, 7 Sup. Ct. 1239, Mr. Jus- 
tice Field said: 

"When the overvaluation of property has arisen from the adoption of a rule 
of appraisement which conflicts with a constitutional or statutory direction, 
and operates unequally, not merely on a single individual, but on a large class 
of Individuals or corporations, a party aggrieved may resort to a court of 
equity to restrain the exaction of the excess, upon payment or tender of what 
is admitted to be due. This was the course pursued and approved in Cum- 
mings v. Bank, 101 U. S. 153." 

In Bank v. Perea, 147 U. S. 87, 13 Sup. Ot 194, the law of New 
Mexico required property to be assessed at its cash value. The 
plaintiff's property was originally assessed at its full value, while 
the other property was assessed at 70 per cent. It appealed to the 
board of equalization, which reduced the assessment to 85 per cent. 
Mr. Justice Brewer said: 

"Surely, upon the mere fact that other property happened to be assessed at 
thirty per cent, below the value, when this did not come from any design or 
systematic effort on the part of the county officials, and when the plaintiff has 
had a hearing as to the correct valuation on appeal before the board of equaliza- 
tion, the proper tribunal for review, it cannot be that it can come into a court 
of equity for an injunction, or have that decision of the board of equalisation 
reviewed In this collateral way." 

We find nothing in these eases which should change our view, al- 
ready expressed, of the effect of the Gummings Case. They merely 
emphasize the point that equity will not relieve against an assess- 
ment merely because it happens to be at a higher rate than that 
of other property; that such inequalities, due to mistake, to the 
fallibility of human judgment, or to other accidental causes, must 
be borne, for the reason that absolute uniformity cannot be obtain- 
ed; that, in other words, what may be called "sporadic cases of dis- 
crimination" cannot be remedied by the chancellor. He can only 
interfere when it is made clear that there is, with respect to certain 
species of property, systematic, intentional, and unlawful under- 
valuations for taxation by tfee taxing officers, which necessarily effect 
an unjust discrimination against the species of property of which 
the complainant is an owner. The reason for the distinction is ob- 
vious. The occasional and accidental discriminations are inevitable 
in every assessment, and are not likely to continue, because not the 
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result of an illegal purpose on the part of any one. If equitable in* 
terference in such cases could be invoked, the obstruction to the 
collection of taxes would be so frequent as to be intolerable. More 
than this, an action to enjoin a tax is a collateral attack upon the 
judgment of a quasi judicial tribunal; and it cannot be justified ex- 
cept on the ground of an obvious violation of law, or something 
equivalent to fraud. It does not lie where the injury complained 
of arises only from the erroneous, but honest, judgment of the law- 
fully constituted tax tribunal. The interference by the. chancellor 
in the case at bar and in the Cummings Case rests on something 
equivalent to fraud in the tribunal imposing the tax. The various 
boards whose united action is by law intended to effect a uniform 
assessment on all classes of property are to be regarded as one trib- 
unal, and the whole assessment on all classes of property is to be 
regarded as one judgment. If any board which is an essential part 
of the taxing system intentionally, and therefore fraudulently, vio- 
lates the law, by uniformly undervaluing certain classes of prop- 
erty, the assessment by other boards of other classes of property at 
the full value, though a literal compliance with the law, makes the 
whole assessment, considered as one judgment, a fraud upon the 
fully-assessed property. And this is true although the particular 
board assessing the complainant's property may have been wholly 
free from fault of fraud or intentional discrimination. Therefore 
the injunction might issue against the assessment upon the fully 1 
assessed property, as void altogether, until a new and uniform as- 
sessment upon all property according to law could be made. And 
such is the rule in some courts. Weeks v. Milwaukee, 10 Wis. 263; 
Hersey v. Board, 16 Wis. 192; Smith v. Smith, 19 Wis. 619. The 
inequity of allowing the taxpayer to escape altogether, and the in- 
tolerable inconvenience to the public in the delay incident to such 
a course, however, lead a court of equity to shape its order so as to 
allow only so much of the fraudulent judgment to be enforced against 
the complainant as may be done without imposing on him any in- 
equality of tax burden. We reach the conclusion, therefore, that the 
circuit court was right in enjoining the unjust, unequal, and (in the 
sense already explained) fraudulent assessment against the com- 
plainant; but we think the order should have required, as a condi- 
tion of the issuing of the injunction, that the complainant should 
pay to the proper officers a tax upon the 75 per cent, of the assess- 
ment made by defendants. The evidence, taken with the averments 
of the bill, .does not establish that the discrimination against the 
complainant's property really exceeds this. The condition imposed 
by the circuit court was the payment of the taxes on the assessment 
for 1897 by the state board of assessors and equalizers. That assess- 
ment, as we have found, was annulled by the act of 1897. Tfie or- 
der of the court is that the order of injunction be modified as above 
stated, and that, as thus modified, it be affirmed, at the costs of the 
appellants. 
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BEARD v. INDEPENDENT DIST. OF PELLA CITY. 

(Circuit Court of Appeals, Eighth Circuit July 2, 1898.) 

No. 1,052. 

L Federal and 8tatb Courts — Tbdst Funds in Insolvent National Bank 
—Rule op Property. 

The right to fasten a special trust upon funds held by the receiver of an 
Insolvent bank in Iowa not having been created by any statute of that 
state, but depending upon the general principles of law and equity ap- 
plicable to the circumstances, decisions of the supreme court of that state 
in relation thereto, if not in accord with the decisions of the supreme court 
of the United States or the decided weight of authority, do not constitute 
a rule of property binding on the federal courts. 

% Insolvent Banks— Following Trust Fund. 

In order that a trust fund may constitute a preferential claim against the 
funds of a national bank in the hands of a receiver, it must appear that 
these funds were actually augmented by the receipt of the trust fund. 
And if the trust fund was created merely by a check on the same bank 
drawn by a general depositor in favor of the trustee, the amount of which 
was then shifted to the latter's credit, there is no right to a preference. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Iowa. 

This was a proceeding in equity instituted by the independent 
district of Pella city against R. R. Beard, receiver of the First Na- 
tional Bank of Pella, for the purpose of compelling the receiver to 
recognize as a trust fund, and pay in full, the amount of a balance 
deposited by the treasurer of the district. There was a finding and 
decree in favor of complainant in the circuit court, and the receiver 
appeals. 

A- B. Cummins, for appellant. 

P. H. Bousquet, L M. Earle, and S. F. Prouty, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and SKIRAS, 
District Judge. 

SHIRAS, District Judge. From the record in this case it appears 
that for some years prior to June, 1895, the First National Bank of 
Pella, a corporation created under the provisions of the act of con- 
gress known as the "National Bank Act," carried on at Pella, Iowa, a 
banking business until about June 1, 1895, when it was declared to be 
insolvent, and R. R. Beard, the appellant, was duly appointed receiver 
thereof by the comptroller of the currency. It further appears that 
for years previous to the appointment of the receiver the treasurer 
of the independent school district of Pella city had been in the habit 
of depositing the funds of the school district in the named bank; the 
account on the books of the bank being headed, "Treasurer of Inde- 
pendent School District." The moneys thus deposited were not re- 
ceived by the bank as a special deposit, but were treated the same 
as the moneys paid in by other depositors; being intermingled with 
the general funds of the bank. When the bank failed, and was 
placed in the hands of a receiver, the account showed a balance due 
to the treasurer of the school district of $4,676.25; and thereupon the 
independent district brought this proceeding in equity for the pur- 
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pose of compelling the receiver to recognize the amount as a trust 
fund belonging to the district, and to pay the same out of the moneys 
in his hands before paying any dividends to the creditors of the bank, 
— it appearing that the cash assets of the bank coming into his hands 
on June 1st amounted to $8,729.93. Upon the hearing in the circuit 
court it was decreed that complainant was entitled to the relief 
sought, and that the receiver must pay the amount due the independ- 
ent district before making a dividend to the other creditors; and 
the receiver now seeks a reversal of the decree thus entered. The 
grounds for the conclusion reached by the trial court are very fully 
and ably set out in the opinion handed down, and reported in 83 Fed. 
5, in the course of which the leading cases uoon the question of the 
right to follow and recover trust funds are cited and commented on; 
and the conclusion is reached that there exists a conflict between 
the rulings of the supreme court of Iowa and the current of authority 
in the courts of other states and of the United States, and that, if 
free to view the question on its merits, the ruling would be against the 
right to a preferential claim existing in the school district, but, in 
deference to the rulings of the supreme court of Iowa, the court would 
hold the right to a preference to be established. 

The only provision of the statutes of Iowa which is involved in this 
case is section 1747 of the Code of Iowa of 1873, which enacts that: 

"The treasurer shall hold all moneys belonging to the district and pay out 
the same on the order of the president, countersigned by the secretary, and 
shall keep a correct account of all expenses and receipts in a book provided for 
the purpose." 

Construing this section, the supreme court of Iowa holds that un- 
der its provisions the treasurer of a school district holds the money * 
of the district as a trustee; that he is not authorized to deposit the 
same in a bank, and by so doing the character of the fund is not 
changed, and the right exists in the district to follow this trust fund 
and assert title thereto. District Tp. v% Morton, 37 Iowa, 551; Dis- 
trict Tp. v. Smith, 39 Iowa, 10; District Tp. v. Hardinbrook, 40 Iowa, 
130; Independent Dist. v. King, 80 Iowa, 497, 45 N. W. 908. The stat- 
ute does not deal with the question when, and under what circum- 
stances, a right to a trust fund can be successfully asserted against 
the rights of third parties. All that is established by the construc- 
tion of the statute by the state supreme court is that under its pro- 
visions a district treasurer holds the school funds as a trustee, and 
that he has no legal right to deposit the funds in a bank; but the 
statute does not undertake to declare that if the money is thus depos- 
ited, and is intermingled with the general funds of the .bank, the 
right of the school district to payment out of the general fund is 
paramount to the rights of all other creditors. If such right exists, 
it is not created by the statute, but is based upon the general princi- 
ples of law and equity applicable to the circumstances; and the rul- 
ings of the supreme court of Iowa are not conclusive upon the latter 
question, nor can it be rightfully said that they constitute a rale 
of property which other courts are bound to follow; and while we con- 
cur with the trial court in the general views expressed, touching the 
desirability of avoiding conflicting decisions between the state and 
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federal courts, we cannot agree with the learned judge below in hold- 
ing that this consideration requires a decision of the question in- 
volved in this case in accordance with the rulings of the supreme 
court of Iowa, if the same are not in accord with the rules laid down 
by the supreme court of the United States, or established by the 
decided weight of authority in the cases decided by the courts of other 
states. We must not lose sight of the character x)f this proceeding. 
The First National Bank of Pella was created under the laws of the 
United States; and its powers, rights, duties, and obligations, so far 
as they are dependent upon statutory enactment, are derived from 
the acts of congress, and not from the statutes of Iowa. Becoming 
insolvent, the bank was put into liquidation under the provisions of 
the act of congress, and the receiver was appointed by the comptrol- 
ler of the currency; and, under the authority conferred on him by 
the statutes of the United States, he has taken possession of the as- 
sets of the bank, and in the distribution thereof he is controlled by 
the laws of the United States. The present bill was filed by the 
complainant against the receiver in his official capacity, and for the 
purpose of establishing a preferential claim on the assets of the bank 
in his hands, in favor of complainant; and the real question is 
whether the receiver is bound to obey the law as laid down by the 
supreme court of the United States, or by the supreme court of Iowa, 
upon the point at issue, assuming for the moment that these courts 
are at variance thereon. The argument in favor of uniformity of 
decision, upon which reliance was placed, by the trial court, makes 
in favor of uniformity of ruling among the courts which may be 
called upon to direct the distribution of the assets of insolvent na- 
tional banks, which can only be secured by following in all cases the 
rule laid down by the supreme court of the United States. The ques- 
tion for decision is, what rule should be followed by a receiver of a 
national bank in distributing the assets of the bank, which have come 
into his hands under the provisions of the laws of the United States, 
in cases wherein it appears that trust funds have been received by 
the bank in the course of its business? The general question of the 
right to follow trust funds was fully considered by Mr. Justice Bradley 
in Frelinghuysen v. Nugent, 36 Fed. 229, and the conclusion reached 
was stated as follows: 

"Formerly the equitable right of following misapplied money or other prop- 
erty, in the hands of the party receiving It, depended upon the ability of 
identifying it; the equity attaching only to the very property misapplied. 
This right was first extended to the proceeds of the property, namely, to that 
which was procured in place of it by exchange, purchase or sale. But if it 
became confused with other property of the same kind, so as not to be dis- 
tinguishable, without any fault on the part of the possessor, the equity was 
lost. Finally, however, it was held, as the better doctrine, that confusion does 
not destroy the equity entirely, but converts it into a charge upon the entire 
mass, giving to the party injured by the unlawful diversion a priority of right 
over other creditors of the possessor." 

Counsel for appellant and appellee concede that the foregoing ex- 
tract from the opinion of Mr. Justice Bradley fairly states the rule 
recognized by the supreme court of the United States, which in Peters 
v. Bane, 133 U. S. 670, 10 Sup. Ct 354, quoted the same approvingly; 
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and, without further citation of authorities, we may accept the same 
as a succinct statement of the rule now in force in the courts of the 
United States. 

It is claimed that the supreme court of Iowa has extended the rule 
as above stated,, by holding that where trust funds have been inter- 
mingled with the general assets of an insolvent estate, thereby in- 
creasing the amount thereof, the person to whom the trust funds be- 
long has a preferential lien, not only upon the specific fund into 
which it is traced, but upon the general assets of the insolvent estate; 
and, in support of this claim, reliance is placed on the cases of Inde- 
pendent Dist. v. King, 80 Iowa, 498, 45 N. W. 908, and Dist. Tp. of 
Eureka v. Farmers' Bank, 88 Iowa, 194, 55 N. W. 342. It cannot 
be questioned that the general language found in the opinion in the 
former case gives support to the contention that it was intended to 
lay down the broad proposition that, as against the general cred- 
itors, the owner of a trust fund passing into the hands of another 
who becomes insolvent, will have a preferential lien upon the estate 
of the insolvent; but the decision in the subsequent case of Dist. Tp. 
of Eureka v. Farmers' Bank, supra, clearly shows that such is not 
the doctrine intended to be enunciated by that court. In the latter 
case one Taylor was carrying on a banking business under the name 
of the Farmers' Bank of Fontanelle. On the 10th day of Decem- 
ber, 1890, the bank being insolvent, Taylor made a general assign- 
ment for the benefit of creditors. It appeared that the treasurer of 
the school district for some years had deposited the money of the 
district in Taylor's bank; there being to his credit, when the assign- 
ment was made, the sum of f 2,303. The school district brought suit 
in the district court of Adair county, asking that the amount be 
declared to be a trust fund, and be decreed to be a preferred claim 
against the property transferred to the assignee of the owner of the 
bank by the deed of assignment, and the district court entered a de- 
cree providing for the payment of the trust money out of any funds 
which should come into the hands of the assignee. Upon appeal 
the supreme court reversed the decree in this particular because it 
appeared that the deed of assignment conveyed to the assignee real 
property, to the acquisition of which the money of the school district 
had not contributed, and in the course of the opinion it is said: 

"In Independent Dist. v. King, 80 Iowa, 496, 45 N. W. 90S,— a case in many 
respects like this,— the identical money deposited was not shown to have been 
delivered to the assignee; and it was said that, if a trust for the amounts de- 
posited were established, *it must be oh the ground that the deposits must be 
held to have increased the estate of the insolvents, and that the balance due 
is represented by an Increase now in the hands of the assignee.' * * * It 
is insisted, however, that the trust fund has been traced Into the estate of the 
insolvent, which is In the hands of the assignee. We do not think It is 
necessary to trace the deposit into any specific property in the hands of the 
assignee, in order to establish a trust, but it should be shown— presumptively, 
at least— that the estate in his hands has been augmented by the trust fund. 
The equities of plaintiff, as against property to which its money contributed 
nothing, directly or indirectly, are no greater than those of the general 
creditor." 

Thus we have in this case a construction of the opinion given in 
the earlier case of Independent Dist. v. King; and it is made clear, 
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beyond question, that the supreme court of Iowa does not hold the 
rule that a trust fund may b£ declared to be a preferential lien upon 
the entire estate of an insolvent, into whose hands the trust fund 
may have come, but such preferential lien will be held to exist against 
any fund or property coming into the hands of an assignee, the 
amount or value of which has been augmented by reason of the trust 
fund coming into possession of the assignor. It is difficult to see 
wherein the rule thus enunciated and applied by the supreme court 
of Iowa differs from that recognized by Mr. Justice Bradley in Fre- 
linghuysen v. Nugent, supra, and approved by the supreme court, to 
the effect that confusion with other like property, as by intermingling 
money in a common fund, does not destroy the equity, but converts it 
into a charge upon the entire mass with which the trust fund has 
been confused. The foundation of the right on part of the owner 
of a trust fund to a preference over general creditors in payment out 
of a fund or estate that has passed to the assignee or receiver of an 
insolvent person or corporation is, that the trust fund has been wrong- 
fully confused or intermingled with the property of the insolvent, or 
has been used to increase the value of property, thereby increasing 
the amount or value of the 'funds or estate passing into possession of 
the assignee or receiver; that, if this intermingling had not taken 
place, the fund passing to the receiver would have been so much less; 
that the creditors have only the right to subject the property of the 
debtor to the payment of their claims, and therefore the creditors 
cannot complain if the total fund coming into the hands of the re- 
ceiver is reduced by the amount necessary to make good to the owner 
of the trust fund the sum which was wrongfully used in augmenting 
the fund or property passing to the receiver. Unless it appears that 
the fund or estate coming into possession of the receiver has been aug- 
mented or benefited by the wrongful use of the trust fund, no reason 
exists for giving the owner of the trust fund a preference over the 
general creditors, and this we understand to be the doctrine recog- 
nized by the supreme court of Iowa and the supreme court of the 
United States alike. 

In the bill filed in this case it is averred that when the bank closed 
its doors it had on hand cash to the amount of $ 8,000, which passed 
into possession of the receiver; it being further averred that the 
trust money belonging to the school district, and amounting to 
f4,676, formed part of this cash fund. Upon this question of fact 
the rights of the complainant depend. If this fund, coming into pos- 
session of the receiver as part of the assets of the insolvent bank, in- 
cludes the money belonging to the school district, then the district 
is entitled to a preference in payment therefrom over the creditors 
of the bank; but, unless it appears that this fund does include such 
trust fund, the right to a preference does not exist. The evidence 
shows that when the bank closed its doors, on June 1, 1895, all the 
money credited on account to the independent district had been 
drawn out, and the balance of ?4,676, claimed to be due, grows out of 
two credits entered on the account, — one for $ 614, under date of May 
6, 1895, and one for f 4,340, under date of May 13, 1895; and it is 
admitted that these entries do not represent cash then actually paid 
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into the bank, but represent checks given on the bank itself, the 
amount of each being charged on the books of the bank against the 
drawer of the check, and then entered to the credit of the treasurer 
of the school district The check for $4,340 was drawn by the treas- 
urer of Marion county in favor of the treasurer of the school district, 
and represented taxes collected for school purposes for the benefit 
of the independent district of Pella. The account kept with the 
treasurer of the independent district, on the books of the bank, shows 
that money was drawn out of the bank from time to time for the use 
and benefit of the school district; and it further appears that were it 
not for the credit given by reason of the two checks drawn May 6th 
and May 13th, and aggregating $4,954, the account would have been 
overdrawn, and the treasurer of the district would have been in debt 
to the bank in the sum of $614. It thus appears that the balance of 
$4,676 now claimed by the school district is not composed of money 
actually paid into the bank on May 6th and 13th, whereby the cash 
assets of the bank were increased to that extent, but this balance is 
made to appear to be due to the school district by entries upon the 
books which neither increased nor diminished the cash held by the 
bank. That this is true will appear from an examination of the daily 
balance book of the bank, which is in evidence. This shows that on 
the 11th of May the total cash held by the bank amounted to $7,949, 
and the amount then to the credit of the school district was $707. 
May 12, 1895, being Sunday, no entry appears for that day. On May 
13th the cash balance was $8,436, or an increase of $487 over the 
amount on hand on Saturday, May 11th. The amount to the credit 
of the school district on the 13th was $5,047, or an increase over the 
amount on Saturday, May 11th, of $4,340, — just the amount of the 
check drawn by the treasurer of Marion county on the bank, and by 
it credited to the account of the school district; but the amount of 
cash held by the bank was not increased by this amount, but re- 
mained at just the figure it would have shown if this interchange of 
credits between the treasurer of Marion county and the treasurer 
of the school district had not taken place. Under these circumstan- 
ces, can it be successfully maintained that the cash fund coming 
into the hands of the receiver has been augmented by the addition 
thereto of a trust fund belonging to the school district, which may be 
subtracted from the fund without infringing on the rights of the gen- 
eral creditors? The relation existing between the bank and the 
treasurer of Marion county was simply that of debtor and creditor. 
In order to pay the amount of taxes due to the school district, the 
treasurer of the county drew his check on the bank for the sum of 
$4,340, and delivered it to the treasurer of the school district The 
fund on which the check was drawn was not a trust fund, and the 
delivery of the check to the treasurer of the school district did not 
change the character of the account against which it was drawn, H, 
after the acceptance of the check by the treasurer of the school dis- 
trict, but before its presentation, the bank had failed and closed its 
doors, it could not be claimed that the bank held the sum in trust for 
any one. The only obligation resting on the bank was to pay the 
«heck on presentation, and, if not paid, the bank would be indebted 
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for the amount, not as a holder of a trust fond, but a* an ordinary 
debtor. It la claimed in argument that the court most treat the 
case just as though the treasurer of the school district had presented 
the check, had obtained the money thereon, and had then deposited 
the money in the bank as the money of the school district, but this 
was not in fact done; and as against the creditors, whose money in 
fact created the cash amount coming into the hands of the receiver, 
why should fiction be resorted to in order to sustain a preference on 
behalf of the school district to payment out of a fund not augmented 
in fact by any sum belonging to the district? 

The object of the bill filed in this case is to obtain a preferential 
payment of the sum of '$4,976 out of the cash fund coming into the 
hands of the receiver as part of the assets of the bank, and the founda- 
tion of the right to a preference is the claim that this fund had been 
augmented and increased by the addition thereto of a trust fund be- 
longing to the school district. The evidence clearly shows that if 
the treasurer of the- school district had never deposited a cent in the 
bank, or had closed his account therewith on the 5th day of May, 
1895, the sum of money coming into the hands of the receiver on 
June 1st would have been just the same that did in fact come into 
his hands; and the evidence therefore does not prove that the cash 
fund in the hands of the receiver has been augmented or increased by 
the addition thereto of a trust fund belonging to the school district. 
If the evidence showed that there had been in the hands of the treas- 
urer of the school district a sum of money which he in fact placed in 
the bank as an addition to the cash fund which subsequently passed 
into the hands of the receiver, the school district could make claim 
to this amount as a trust fund, without being required to prove the 
methods by which the money came into the hands of its treasurer; 
but, as the evidence in this case clearly shows that the cash fund com- 
ing into the receiver's hands does not include any cash actually paid 
into the bank by the treasurer of the school district, the complain- 
ant, in order to show that it has any claim against the bank, is com- 
pelled to avail itself of the action of its treasurer in accepting from 
the treasurer of Marion county a check drawn on the bank, and 
against an ordinary account, not containing trust funds, and in hav- 
ing the amount of the check credited to the treasurer of the district. 
If the treasurer of the district had presented the check to the bank 
for acceptance, and it had been accepted or certified as good by the 
bank, but before payment the bank had failed, certainly, if the school 
district desired to avail itself of a claim against the bank, it could only 
do so by assuming the position of its treasurer, which would be that 
of a creditor of the bank, holding an accepted or certified check. It 
certainly could not assert that the accepted check had become a 
trust fund, which must be paid in preference to the debts due other 
creditors. By accepting the check, the bank would bind itself for the 
payment of the amount thereof and, in effect, that was all that was 
done in this case, in that whdn the check was drawn the amount 
thereof was credited up to the account of the treasurer of # the school 
district, and by so doing the bank acknowledged the check to be 
good, and became bound to pay the amount thereof when called 
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for bj the treasurer of the district. The school district can wholly 
ignore all these dealings between its treasurer and the bank, and, 
under the decisions of the supreme court of Iowa, can hold its treas- 
urer and his sureties for the amount of school funds coming under his 
control; but when, as in this case, the school district endeavors to 
establish a claim against the bank, it ought not to be allowed to avail 
itself of the benefit of the transactions between its treasurers and 
the bank, but avoid their obligations. This case is not one wherein it 
is made to appear that the school treasurer and the bank were in 
collusion to commit a fraud upon the district, and the actual contest 
is between the school district and the general creditors of the bank. 
It is open to the school district to assume the position occupied by 
its treasurer, and, by acknowledging his acts, become a creditor of the 
bank for the balance shown to be due to the school treasurer; but 
when the district attempts to avoid the position of a creditor, and to 
assume that of the owner of a trust fund, and as such to assert a 
preferential right to payment in full out of the cash fund coming 
into the hands of the receiver, to the detriment of the general cred- 
itors, it ought to be held to satisfactory proof of the fact upon which 
the right to a preference rests, to wit, that the fund coming into the 
receiver's hands has been augmented and increased by the addition 
thereto of the trust money, not as a matter of inference, nor as a re- 
sult of mere entries on books of account, but because the fund or 
property against which the preference is sought to be enforced has 
been in fact augmented or benefited by the addition thereto of the 
trust fund. 

To illustrate the situation, let it be assumed that on the 13th day 
of May, when the check of the treasurer of Marion county was en- 
tered upon the books of the bank to the credit of the treasurer of the 
district, there was no cash then in the bank. Certainly the draw- 
ing of the check, and the entry thereof to the credit of the school 
treasurer, would not have placed in the hands of the bank any cash 
whatever; and, had the bank then closed its doors, it would be true 
that the school district could assert, as against the bank, that the 
amount due it was a trust fund, yet it would be but a barren claim, be- 
cause there would be no fund in the hands of the receiver against 
which a preferential claim could befcsserted. Assume, however, that, 
before the bank closed its doors, some third party had made a deposit 
of $5,000 in cash, and this sum had passed to the receiver, as part 
of the assets of the bank; would a court of equity be justified in hold- 
ing that under such circumstances the school district could assert 
a right to payment in full out of this fund, to the exclusion of the 
creditor of the bank who had created the fund by depositing it in the 
bank? In the supposed case it would appear, beyond question, that 
the trust funds belonging to the district had not aided in creating or 
augmenting the cash fund coming into the receiver's hands, and 
clearly it would be inequitable to give preference to the claim of the 
school district over that of the party whose money had in fact cre- 
ated the (und. In substance, that is the situation disclosed by the 
evidence in this case. As already stated, on the 5th day of May, 
1895, the treasurer of the school district had no funds in the hands 
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of the bank, but, on the contrary, the account waa overdrawn. On 
the 6th and 13th days of May, credits on the account were entered, 
of checks drawn on the bank, which did not add one dollar to the cash 
in hand or other assets of the bank. The cash fund which passed 
into the receiver's hands is the balance of the funds on hand on May 
5th, of which no part belonged to the school fund, the treasurer's 
account being then overdrawn, and the cash paid in since May 5th, 
less the amount paid out; all of the cash paid in coming from sources 
other than from the treasurer of the school district It is not suffi- 
cient for complainant to show that the account carried on the books 
of the bank under the heading, "Treasurer of the Independent School 
District," represented a trust fund, and that the amount shown to be 
due thereon from the bank was increased by crediting up the checks 
of the county treasurer. The point at issue is not between the 
school district and the bank, but it is between the school district and 
the creditors of the bank, represented by the receiver; and, to entitle 
the school district to enforce a prior equity or claim against the cash 
fund in the hands of the receiver, it must prove that this fund has 
been augmented by the addition thereto of trust funds belonging to 
the district, and, for the reasons stated, we hold that this has not 
been done; and therefore complainant is not entitled to a priority of 
payment out of the funds in the receiver's hands, nor to a prior lien 
upon the general assets of the bank. The decree appealed from is 
reversed, and the case is remanded to the circuit court with instruc- 
tions to dismiss the bill on the merits. 



BANK OF KENTUCKY v. STONE et at 

(Circuit Court, D. Kentucky. June 4, 1898.) 

No. 6,555. 

L Injunction against Taxation— Equity Jurisdiction. 

A suit in the federal court to enjoin the collection of a tax will not He 
on the sole ground that it is iUegal and void. It must appear from the 
special circumstances averred that there is no adequate remedy at law, 
and that there Is some recognized ground of equity Jurisdiction, such as 
that the enforcement of the tax would lead to a multiplicity of suits or 
produce irreparable injury. 

2. Same— Action to Recover Back. 

In Kentucky an action to recover taxes paid does not He except when the 
payment has been made under duress of a distraint made by the collec- 
tion officers. 

8. Same— Adequacy of Remedy at Law. 

In a state where an action to recover taxes paid will only He when they 
have been paid under duress of a distraint, such remedy Is not an adequate 
one where the taxing officers, Instead of distraining, may bring an action 
at law to collect the tax. A remedy at law cannot be adequate if its 
adequacy depends upon the will of the opposing party. 

4 Same— Action at Law by Taxing Officers. 

The right to defend against an action at law to collect taxes on the 
ground of the Invalidity of the statute under which they were assessed is 
not an adequate remedy when the statute, like the Kentucky revenue law 
of November 11, 1892, provides that the party failing to pay the tax 
within a specified time shall be subject to a penalty and to a fine for each 
day of delay, to be enforced by indictment or civil action. 
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I Bake— Distraint against Bane. 

In a state where payment of taxes Is held to be voluntary unless made 
under duress of a distraint, It would seem that the right of action to recover 
back a tax levied against a bank is an Inadequate remedy, in view of the 
Interference with its business and the Injury to Its credit which would be 
caused by a distress upon Its personal property. 

6L Same— Multiplicity of Surra. 

Where a party claims that its exemption from taxation under the par- 
ticular statute in question has been established by prior adjudications ot 
the highest court of the state, the fact that it is threatened with suits for 
future taxes under such statute, and also with the danger of harassing 
suits for fines and penalties, which the statute permits to be brought for 
each day's delay In paying the taxes, would seem to afford sufficient ground 
for equitable Intervention. 

7. Rbs Judicata— Suits for Collection of Taxes. 

A Judgment in a suit for collection of taxes operates as an estoppel 
against the State or any agency of the state in a suit for taxes subsequently 
accruing. City of New Orleans v. Citizens' Bank of Louisiana, 17 Sup. 
Ct. 905, 167 U. S. 371, followed. 

8, Same— Matters Concluded. 

A Judgment that a statutory provision exempting "such bank and its 
shares of stock * * * from all other taxation whatsoever" is an irrev- 
ocable contract, which prevents the imposition of a license tax, is con- 
clusive, in a subsequent suit, that no direct tax on the bank's property, 
tangible and intangible, can be Imposed. 
0. Same— Parties Concluded. 

A Judgment enjoining a town and county from enforcing an Illegal tax 
Is conclusive in a subsequent suit to restrain the board of assessors of such 
county and town from certifying such a tax for collection. The members 
of the board, being but the agents of the real parties in interest, are, in 
respect to the former Judgment, privy to the county and city. 

MX Same— Wbit of Prohibition. 

A writ of prohibition was brought to prevent the Judge of a city court 
from proceeding in a criminal case to enforce collection of a tax. From 
the Judgment entered, an appeal was taken, to which the city, being the 
real party In interest, became also a formal party, and the Judgment was 
affirmed. Held, that this Judgment was conclusive, in a subsequent pro- 
ceeding, upon the city Itself. 

11. Jurisdiction of Federal Courts— Federal Questions. 

In a suit to enjoin the collection of a tax, complainant alleged that it 
had a contract with the state in respect to taxation, the obligation of which 
defendants were attempting to impair by seeking to enforce a subse- 
quent law of the state. The court held that a certain prior adjudication 
of the state court was conclusive on the parties that the law in question 
Impaired the obligation of the contract, and therefore did not re-examine 
that question as an original one between the parties. FeW, that this con- 
clusion did not oust the court's Jurisdiction, although based solely on the 
ground that it involved a question arising under the constitution or laws 
of the United States. 

12. Same— Federal Courts— Following State Decibionb— Res Judicata. 

The rule that, in considering the question whether a state law Impairs 
the obligation of a contract, the federal court will not accept as conclu- 
sive the construction which the supreme court of the state has put upon 
Its constitution or laws in determining the existence of the contract and its 
violation, applies only where the Judgment of the state court *■ under 
direct review, or where its opinion is merely cited as an authority, and not 
to a case in which a prior Judgment of the state court between the same 
parties is set up as res Judicata. 
18L Same— Enjoining State Courts. 

The fact that a proceeding by mandamus is pending in a state court to 
compel a city and its board of valuation and assessment to certify the 
apportioned valuation of a bank for purposes of taxation does not render a 
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suit subsequently Instituted by the bank, to restrain the city and the 
board of valuation from taking this action, a suit to enjoin the proceedings 
in a state court 

This is a bill in equity filed by the Bank of Kentucky, a corpora- 
tion organized under the laws of Kentucky, to restrain the assess- 
ment and collection of certain taxes for the benefit of the defend- 
ants the city of Louisville, the county of Franklin, and the city of 
Frankfort. Samuel H. Stone is the auditor of public accounts for 
the state of Kentucky, Charles Finley is the secretary of state, and 
George W. Long is the state treasurer; and these three officers, 
also made defendants herein, constitute the state board of valuation 
and assessment The bill avers that the complainant has an irrev- 
ocable contract with the state of Kentucky, by which taxes are 
limited to a certain amount per share upon its stock, and the usual 
local taxes on its real estate, but that the revenue act of the legis- 
lature of Kentucky passed November 11, 1892, impairs that con- 
tract, and is in violation of the constitution of the United States. 

The case made by the bill is as follows: 

The complainant was created a body politic and corporate by an act of the 
general assembly of Kentucky approved February 22, 1834. The term of its 
corporate existence was fixed at 30 years from the date of its Incorporation. 
It was authorized to do a banking business and to issue bank notes. It was 
directed to keep its principal office of discount and deposit in the city, of 
Louisville, and to locate a branch at Frankfort, the seat of the government, 
to aid and manage the fiscal affairs of the state. The state was given a voice 
In the control of the bank by a provision that the government of the common- 
wealth should appoint three of the bank's directors. By the fifteenth section 
of the original charter it was provided that the bank should pay to the treas- 
urer of the commonwealth 25 cents on each $100 of stock held and paid for in 
said bank, which should be in full of all tax and bonus, provided that the 
legislature might increase or diminish the same; but that at no time should 
the tax exceed 50 cents on each $100 of stock paid for in said bank. By an 
act of February 12, 1836, the tax was increased to 50 cents a share. By the 
act of February 15, 1858, it was provided that the charter privileges of the 
complainant should continue in full force for 20 years from October 1, 1864; 
but this extension was declared to be granted on certain conditions. The ex- 
tension was duly accepted by complainant. On May 17, 1886, an act called 
the "Hewitt Act" was passed, to make taxation equal and uniform. It pro- 
vided that all state and national banks should pay into the state treasury 
75 cents on each share of their capital stock, and should, in addition, pay Into 
said treasury, on their surplus, undivided profit, and accumulations in excess 
of 10 per cent of their capital stock, a tax at the same rate as that assessed 
on real property; and that the said taxation should be in full of all tax,— 
state, county, and municipal,— except that the real estate and buildings owned 
and used by the banks in conducting their business should not be exempted 
from taxation for municipal or county purposes; and that such real estate 
alone might be taxed for county and municipal purposes, as other real estate 
was taxed. The fourth section of the second article of the act provided that 
each of the banks, Institutions, and corporations, by its proper corporate au- 
thority, with the consent of a majority In interest of a quorum of its stock- 
holders at a regular or called meeting thereof, might give Its consent to the 
levying of said tax, and agree to pay the same, and waive and release all right 
under the act of congress or under the charters of the state banks, to a dif- 
ferent mode or a smaller rate of taxation, which consent and agreement to 
and with the state of Kentucky should be evidenced by writing, under the 
seal of said bank, and delivered to the governor of the commonwealth before 
the next meeting of the legislature; and said agreement and consent being de- 
livered, and in consideration thereof, such bank and its shares of stock should 
88 P.— 25 
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be exempt from all other taxation whatsoever, so long as said taxation should 
be paid, during the corporate existence of the bank. On June 25, 1887, within 
the proper time, at a stockholders' meeting, by a vote of the stockholders, the 
complainants gave their consent to the levying of said tax, and to the waiver 
and release of all right under their charter to a different mode and a lower 
rate of taxation; and this consent was duly certified by the governor of the 
commonwealth. Since 1887 the complainants have paid this tax under the 
so-called "Hewitt Act." On November 11, 1892, the legislature of Kentucky, 
under a constitution adopted in 1891, passed an act dealing with the assess- 
ment of certain corporations; among others, banks. The act provided that 
every incorporated bank should, in addition to other taxes imposed on it by 
law, annually pay a tax on its franchise to the state, and a local tax thereon 
to the county, Incorporated city, town, or taxing district where Its franchise 
might be exercised. The auditor, treasurer, and secretary of state are by said 
act constituted a board of valuation and assessment for fixing the value of said 
franchise. The board Is required to apportion the value of the franchise 
among the several taxing jurisdictions entitled to a share of such tax, and 
for such apportionment the auditor of state is required, at the expiration of 
80 days, to certify to the county clerks of the counties where any portion of the 
corporate franchise of such banks shall be liable to local taxation the amount 
thereof liable for county or state taxes; and the county clerk, is required to 
certify the same to the collecting officer of the county and city for collection. 
If a bank fails to pay its taxes, penalties, and interest after 30 days' notice, 
it is to be deemed guilty of a misdemeanor, and upon conviction is to be fined 
$50 for each day during which the tax remains unpaid, to be recovered by in- 
dictment or by civil action, of which the Franklin circuit court, shall have 
jurisdiction. The bill avers that the amount of tax which the complainant 
would have to pay to the board of valuation and assessment over and above 
what it has to pay under the Hewitt law would be more than $20,000 per an- 
num. 

The complainant avers: That the defendants are conclusively estopped by 
previous litigation to contend in this suit that the complainant has not an 
irrevocable contract with the state limiting its taxes to those fixed in the 
Hewitt act. That on February 28, 1894, the complainant filed in the circuit 
court of Franklin county, that being a court of general jurisdiction, its petition 
against the county court of Franklin and R. D. Armstrong, sheriff of said 
county, setting forth the contracts between complainant and the state In regard 
to taxes under its original charter and under the Hewitt law, claiming that 
no taxes could be collected from the complainant except under the Hewitt law 
during its charter life, and, further, that the act of the legislature of Novem- 
ber 11, 1892, was unconstitutional and void as impairing the obligation of its 
contracts aforesaid. That the prayer of the petition was that the court 
should establish the contracts, and should enjoin Franklin county and Arm- 
strong, its sheriff, from attempting to collect any taxes contrary to said con- 
tracts. That a decree was entered upon this petition in the Franklin circuit 
court, adjudging that the act of November 11, 1892, did not violate any con- 
tract between the complainant and the state, and the petition for injunction 
was denied. That the complainant thereupon appealed from the decree to 
the court of appeals of Kentucky, which court reversed the judgment of the 
lower court, and remanded it to the circuit court of Franklin county for 
judgment in conformity to its opinion. That the circuit court entered the 
following judgment on January 21, 1896, which is still in full force and 
effect: "This day came the parties by their attorneys, and this cause having 
been heretofore submitted for a judgment conforming to the opinion and man- 
date of the court of appeals heretofore filed, reversing the former judgment 
of this court, and the court being now sufficiently advised, it is adjudged that 
article 2 of the act of the general assembly entitled 'An Act to amend the 
revenue laws of the commonwealth of Kentucky,' approved May 17, 1886 (Gen. 
fit c 92, art. 2), and the acceptance of the provision thereof by the plaintiff, 
constituted a contract between the plaintiff and the commonwealth, which 
the latter cannot alter or change without the consent of the former, by the 
terms of which contract the plaintiff cannot, during the continuance of its 
charter, be assessed for taxation or taxed for state purposes in a different mode 
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or at a greater rate of taxation than as prescribed in the said act, and can be 
assessed for taxation and taxed for county and municipal purposes only upon 
its real estate used by it in conducting its business; that the provisions of the 
present constitution of this state and the act of November 11, 1802 (Acts 
1891-93, c. 103, art 3), In so far as they were intended to provide for any 
assessment or taxation of the plaintiffs property, rights of property, or fran- 
chise, except to assess and tax for county and municipal purposes its real 
estate used in conducting its business, are in violation of and repugnant to the 
federal constitution, and void; that the board of valuation and assessment 
provided for In said act of November 11, 1892, had and has no authority in law 
to assess or value the plaintiff's franchise for taxation, or the auditor to 
apportion or certify the same, or any part of the same, for county or municipal 
taxation; that the temporary injunction which was granted in this cause at 
the commencement of the action be, and the same is now, made perpetual, 
and the defendants Franklin county and R. D. Armstrong, sheriff of said 
county, be, and each of them are, perpetually enjoined and restrained from 
levying upon or selling any property of the plaintiff, or in any manner collect- 
ing from the plaintiff any taxes for the purposes of Franknn county upon the 
franchise or property of the plaintiff, except taxes upon its real estate in con- 
ducting Its business. And it is further adjudged that the plaintiff recover of 
the defendant its costs in this action expended." That a similar suit was 
filed in the same court by the complainant against the board of councilmen of 
the city of Frankfort, to enjoin it from attempting to collect municipal taxes 
on the apportioned valuation of the franchise certified to the city by the board 
of valuation and assessment, setting forth exactly the 6ame objection to the 
validity of the tax. That the court entered a decree for the defendants, and 
an appeal was taken to the court of appeals, which reversed the decree of 
the circuit court, and directed that a new decree be entered in conformity with 
the opinion transmitted. That thereupon the Franklin circuit court entered 
a judgment enjoining the city of Frankfort In exactly the same terms as that 
already set forth above In the case against the county court of Franklin. 
That in February, 1894, the city of Louisville, claiming to act under authority 
given it by an act of the Kentucky legislature affecting the government of 
cities of the first class, of which the city of Louisville was the only one, 
passed an ordinance requiring the banks of the city of Louisville to pay to the 
city an annual tax of 4 per cent, upon their annual gross earnings. That the 
complainant failed to pay the tax, and thereupon, under the act referred to, 
a warrant was sued out in a criminal prosecution against the complainant 
in the city court of Louisville. That the complainant then, in the manner 
provided by law, filed Its petition in the Jefferson circuit court for a writ of 
prohibition against R. H. Thompson, judge of the police court of the city of 
Louisville, setting out in apt terms its incorporation, Its original charter, the 
extensions thereof, the passage of the Hewitt law, the contract entered into 
in conformity therewith, and claiming the benefit of its said contractual rela- 
tions with the state. That the petition alleged that the said ordinance of 
the city of Louisville was void because it impaired the obligation of the com- 
plainant's contract, and any authority given to the city of Louisville to pass 
such ordinance was likewise void for the same reason, and prayed that the 
judge might be prohibited from taking jurisdiction of the proceeding against 
the complainant for a violation of the ordinance. That issue was joined on 
this petition by the defendant, the judge of the police court of the city of 
Louisville. That the city of Louisville, though not a party In name in that 
court, was, in reality, the party defendant, and appeared by counsel. That 
the court found the Issues in favor of the complainant, entered a judgment 
accordingly, and thereupon the defendant the city of Louisville caused an 
appeal to be taken in its name from the judgment to the court of appeals of 
Kentucky, in which court the cause was argued by counsel for the city of 
Louisville and for the commonwealth of Kentucky. That the court of appeals 
affirmed the judgment of the Jefferson county circuit court, and sent a man- 
date of affirmance to the court of original jurisdiction, where it was duly 
entered. That the averment of the petition In that case, upon which issue 
was joined, and which presented the only point for adjudication, was as fol- 
lows: 'The plaintiff states that the said act granting a charter to cities of 
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the first clan, and the said ordinance passed In pursuance thereof, are both 
unconstitutional and void. In that they Impair the obligation of the contract 
between the plaintiff and the commonwealth of Kentucky, as embodied In its 
charter as aforesaid, and as embodied in its agreement as aforesaid, made 
under the revenue law of May 17, 1886, and are a violation of the constitu- 
tion of the United States, and especially the section thereof providing that no 
state shall pass any law impairing the obligation of a contract [Article 1, 
§ 10.] The plaintiff avers and submits that the said act chartering cities of 
the first class, and the said ordinance as aforesaid, are both unconstitutional 
and void, as above set forth; that the granting and acceptance of its charter, 
and the several acts extending and continuing the same, which were accepted 
and acted upon by said bank, constituted a contract between the state, on 
the one part, and the bank and its stockholders, on the other part, continuing 
during the legal existence of the corporation, and the state never had, and has 
not now, the right to repeal or annul said agreement or the rights conferred 
by said charter, limiting the right of the state to Impose a tax on said bank 
without the consent of said bank. The plaintiff further states that it did give 
its consent to said act of May 17, 1886, and did, upon the considerations 
therein recited, waive and release its right under its charter to a different mode 
or a smaller rate of taxation than is therein provided. Said consent and 
waiver were made on the belief that the said act was Intended to put In oper- 
ation a permanent legislative policy governing the taxation of all banks 
then existing which would accept its provisions, to endure at least during 
the corporate existence of all said assenting banks, The plaintiff submits 
that such is the true construction of said act, and that said act and its accept- 
ance constituted a contract which the state cannot annul or repeal, and which 
is binding on the state in all its departments." That the petition was de- 
murred to, the demurrer was overruled, and judgment given for plaintiff, and 
the police judge was prohibited from proceeding with the criminal prosecution 
against complainant 

The suits of the Bank of Kentucky against the Franklin county 
court, against the board of councilmen of the city of Frankfort, and 
against the judge of the police court of the city of Louisville, were 
argued and heard at the same time by the court of appeals of Ken- 
tucky, and were decided by that court in one opinion, filed June 1, 

1895, and reported as the Bank Tax Cases, 97 Ky. 590, 31 8. W. 
1013. A majority of the court of appeals held that the complain- 
ants here had an irrevocable contract with the state and all its 
agencies, by virtue of its charter and the extensions thereof, and its 
due acceptance of the provisions of the Hewitt act, and that the 
act of 1892 impaired the obligation of that contract, in violation 
of the constitution of the United States, and was therefore null and 
void. 

The nineteenth clause of the bill in the case at bar is as follows: 

The complainant says that the defendants Samuel H. Stone, Charles Pin- 
ley, and George W. Long are threatening, and, unless restrained by this hon- 
orable court, will proceed, to value the franchise of the complainant in the 
manner set forth under the act of November 11, 1802, for the years 1895, 

1896, and 1897, and certify such value to the county clerk of Jefferson county, 
to be by him certified to the collecting officer of the city of Louisville and 
to the county clerk of Franklin county, to be by him certified to the collecting 
officer of the board of councilmen of the city of Frankfort and the collecting 
officer of the county' of Franklin; that such assessments will be Illegal, in 
violation of the complainant's contract, as has been heretofore in causes be- 
tween the complainant and the said several defendants adjudged, and will 
be unlawful and violative of complainant's contract, and will cast a cloud over 
complainant's franchise, cause a multiplicity of suits to be brought against 
complainant, and damage it in a way that cannot be repaired or estimated 
at the common law; and from these threatened wrongs the complainant has 
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no remedy at the common law, but Its only remedy la by a bill In equity; and, 
unless restrained by this honorable court, the defendants the city of Louisville, 
the county of Franklin, and the board of councilmen of the city of Frankfort 
will attempt to levy and collect taxes based upon the apportionment of the 
valuation found by said board of valuation and assessment, and will subject 
the complainant to the embarrassment of many suits, and cast a cloud upon 
Its franchises and property, and an effort will be made to enforce penalties 
against this complainant, as hereinbefore set out 

It further appears that after the decision in the Bank Tax Gases, 
97 Ky. 590, 31 S. W. 1013, the personnel of the court of appeals 
changed somewhat; and when a new series of bank tax cases, present* 
ing the same question, came to that court, a different conclusion 
was reached. A majority of the court overruled the prior decision, 
rendered in 1895, and held that the banks, by accepting the provi- 
sions of the Hewitt act, did not acquire any contract rights with 
the state with reference to the mode or right of taxation, and that 
the act of November 11, 1892, was valid. Deposit Bank v. Daviess 
Co., 39 S. W. 1030. 

The defendants the Franklin county court and the board of coun- 
cilmen of the city of Frankfort have filed a general demurrer to the 
bill. The defendants Stone, Finley, and Long, and the city of 
Louisville have filed a demurrer — First, to the jurisdiction; and, sec- 
ond, for want of equity. By stipulation of counsel for the com- 
plainant, defendants were also permitted to file answers without 
waiving demurrer. The only averment of the answer that is mate- 
rial is as follows: 

"These defendants allege that to grant the injunction prayed for would.be. 
In effect, to enjoin the state of Kentucky, through her officers, from executing 
the state constitution and' the present revenue law of the state, as construed 
by the court of last resort of the state. These defendants allege that to 
grant the injunction prayed for would be, in effect and In fact, to enjoin all 
proceedings in the state courts for collection of the taxes In controversy, 
contrary to section 720 of the Revised Statutes of the United States. The laws 
of Kentucky authorize the collection of taxes by suit in the circuit and county 
courts of the state. There is now pending in the Franklin circuit court, at 
Frankfort, Ky., a suit by these defendants against complainant and others 
for mandamus to compel the state board of assessment to value and apportion 
complainant's franchise, and the auditor to certify the valuation and appor- 
tionment thereof to the county clerk of Franklin county, in order to secure 
collection of the taxes now In controversy herein between these defendants 
and the complainant' 9 

The cause came on for hearing upon the demurrer to the bill, and 
apon a motion for a preliminary injunction. 

Humphrey & Davie, for complainant. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, Charles Finley, and 
G. W. Long, the board of valuation and assessment of the state of 
Kentucky. 

Henry L. Stone, for city of Louisville. 

James H. Polsgrove, for Franklin county. 

Ira & W. EL Julian, for city of Frankfort. 

Before HARLAN, Circuit Justice, and TAFT and LUBTON, Cir- 
cuit Judges. 
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TAPT, Circuit Judge (after stating the facts). The hill attacks 
the validity of the Kentucky revenue law of November, 1892, and 
seeks relief against its enforcement on the ground that, in its ap- 
plication to the complainant bank, it violates that clause of the 
federal constitution which forbids a state to pass a law impairing 
the obligation of a contract. The case is therefore one arising 
under the constitution of the United States, and, as it involves more 
than f 2,000, it is within the jurisdiction of this court. Do the facts 
stated in the bill bring it within the equity jurisdiction of the court? 
It is well settled that in the federal courts an action in equity will 
not lie to restrain the collection of a tax on the sole ground that it 
is illegal and void, and independently of every other consideration. 
See Rich v. Braxton, 158 U. S. 375, 405, 15 Sup. Ot. 1006. It must 
appear from the special circumstances averred that there is no 
adequate remedy at law, and that there is some recognized ground 
for equity jurisdiction, such as that the enforcement of the tax 
would lead to a multiplicity of suits or produce irreparable injury. 
Ogden City v. Armstrong, 168 U. S. 224, 236, 18 Sup. Ct. 98; Ex- 
press Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250; Allen v. Car Co., 
139 U. S. 658, 661, 11 Sup. Ct. 682; Shelton v. Piatt, 139 U. S. 591, 
11 Sup. Ct. 646; Railway Co. v. Cheyenne, 113 U. S. 516, 525, 
5 Sup. Ct. 601; Hannewinkle v. Georgetown, 15 Wall. 547; Dows 
v. City of Chicago, 11 Wall. 108. What are the remedies at law 
which the complainant has? If the collecting officers proceed to 
collect the tax by distraint, the bank may, under the duress of the 
threatened trespass, pay the taxes alleged to be illegal, and then 
sue the city of Louisville, the county of Franklin, and the city of 
Frankfort to recover them back. Railroad' Co. v. Commissioners, 
98 U. S. 541. It is to be observed, however, that no such action 
will lie except upon payment under duress. The bank could not 
simply pay under protest, and sue to recover back. Such a payment 
would be voluntary. There is no statute of Kentucky providing 
such a remedy, as there was in Tennessee in the case of Shelton v. 
Piatt. The remedy of paying and suing to recover back in Ken- 
tucky exists only when the collecting officer resorts to distraint. 
But the collecting officers are not obliged to collect the taxes by 
distraint; they may resort to a simple suit at law for them. In 
that case the bank may defend on the ground of the invalidity of 
the law under which the taxes have been assessed. - This remedy, 
except where the taxes are a cloud upon real estate, would ordi- 
narily be adequate; but, under the provisions of the revenue law 
of November, 1892, we do not think it is. By that law, the bank, 
on failing to pay the taxes assessed, according to its provisions, 
within 30 days after notice from the collecting officer, is subjected 
to a penalty of 10 per cent., and to a fine of f 50 a day for every 
day of the delinquency, to be enforced by indictment or by civil 
action. It follows that the remedy of defending a suit at law for 
taxes under this revenue act is attended with the risk of being com- 
pelled to pay f 50 a day for every day of the time necessarily con- 
sumed in the reasonable litigation of the question of the validity of 
the tax. By bill in equity, the bank may enjoin the assessment, 
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and pending the litigation, however long the delay, no fines or 
penalties can accrne against the unsuccessful litigant, because, by 
the terms of the act, they do not begin to accrue until 30 days after 
notice to pay has been given by the collecting officer. It is mani- 
fest that the remedy at law by defending a tax suit in such cases 
is attended with a great and oppressive burden of risk, which is 
absent in an action in equity. The remedy at law is therefore 
entirely inadequate. Smyth v. Ames, 169 U. S. 466, 518, 18 Sup. 
Ct. 418; Express Co. v. Seibert, 44 Fed. 315. It is no answer lo 
say that the payment of the tax and the action to recover it back 
constitute an adequate remedy, because no such action will lie, as 
already explained, unless there is a distraint, actual or threatened, 
and the collecting officer, by not distraining, may wholly deprive the 
taxpayer of this remedy. Indeed, the counsel for the city of Louis- 
ville vigorously contends that the collecting officer in that city has 
no power to distrain for bank taxes. However this may be, it 
would seem clear that a court of equity will not withhold relief from 
a suitor merely because he may have an adequate remedy at law if 
his adversary chooses to give it to him. The remedy at law cannot 
be adequate if its adequacy depends upon the will of the opposing 
party. To refuse relief in equity upon the ground that there is a 
remedy at law, it must appear that the remedy at law is "as practi- 
cal and efficient to the ends of justice and its prompt administra- 
tion as the remedy in equity." Boyce v. Grundy, 3 Pet. 210, 215; 
Sullivan v. Railroad Co., 94 U. S. 806, 811. And the application of 
the rule depends upon the circumstances of each case. Watson v. 
Sutherland, 5 Wall. 74, 79. 

The practice of the state courts of Kentucky in issuing injunc- 
tions against the collection of taxes cannot, of course, be a control- 
ling consideration in determining the limits of the equity jurisdiction 
in the federal courts in such cases; for it is settled that if a case, 
"in its essence, be one cognizable in equity, the plaintiff (the re- 
quired value being in dispute) may invoke the equity powers of the 
proper circuit court of the United States whenever jurisdiction at- 
taches by reason of diverse citizenship or upon any other ground of 
federal jurisdiction/* Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. 
Ct. 418. But it is worthy of note that the court of appeals of Ken- 
tucky has held that, in the absence of a statute allowing an action 
to recover back from the state taxes illegally collected, the remedy 
by injunction is the only adequate one. 

In Gates v. Barnett, 79 Ky. 295, 296, the court, in a suit to enjoin 
a distraint upon certain tobacco for the collection of taxes, said: 

•The right to have an Injunction to restrain the collection of an Ulegal tax 
has been so long recognized and acted upon in this state that it is unnecessary 
to stop to inquire upon what ground that jurisdiction is exercised by courts 
of equity. The Jurisdiction in this case, however, may be placed upon the 
ground of the inadequacy of the remedy at law. The officer, acting in good 
faith and under color of right, is justified by his process, and is not liable as 
a trespasser; and, as a suit would not lie against the state directly, the only 
complete remedy is by injunction." 

It is by no means clear that distraints or threatened distraints 
against a bank, in view of the character of its business, may not 
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involve such serious detriment to its business, and incidentally to 
the public, as to justify equitable intervention. 

In the case of Lenawee Co. Sav. Bank v. City of Adrian, 66 Mich. 
273, 276, 33 N. W. 304, 306, a levy upon and seizure of the bank 
furniture and fixtures was in progress when an injunction was is- 
sued. Mr. Justice Campbell, speaking for the court, said: 

"No point was made In the pleadings or on the argument against the juris- 
diction of equity in this case. As the bank was not liable to taxation at aU 
on its personal property, and the levy was made in such a way as to directly 
interfere with its business, the case comes within the analogies of the cases 
represented by Osborn v. Bank, Wheat, 738, from which it cannot be readily 
distinguished. The court below does not appear to have doubted the jurisdic- 
tion, although deciding in favor of defendants on the merits/' 

In Railway Co. v. Cheyenne, 113 U. S. 516, 525, 5 Sup. Ct. 601, 605, 
Mr. Justice Bradley said: 

"It cannot be denied that bills in equity to restrain the collection of taxes 
Illegally imposed have been frequently sustained. But it is well settled that 
there ought to be some equitable ground for relief besides the mere illegality 
of the tax; for it must be presumed that the law furnishes a remedy for illegal 
taxation. It often happens, however, that the case is such that the person 
Illegally taxed would suffer irremediable damage or be subject to vexatious 
litigation if he were compelled to resort to his legal remedy alone. For ex- 
ample, if the legal remedy consisted only of an action to recover back the 
money after it had been collected by distress and sale of the taxpayer's lands, 
the loss of his freehold by means of a tax sale would be a mischief hard to be 
remedied." 

The interference with the business of a bank and the injury to 
its credit caused by a distress against its personal property would 
seem to be a mischief equally hard to be remedied by a mere suit to 
/ecover the money back when thus collected. 

If it were necessary, we do not think that it would be difficult to 
sustain the jurisdiction here on the ground that it will prevent a 
multiplicity of suits. The complainant is seeking to enforce a privi- 
lege or exemption which it avers has already been established by the 
decision of the highest court of the state. To how much more liti- 
gation is it to be subjected? Can it not have a remedy in equity 
against future attempts to invade the privilege already decided to 
belong to it? 

In Osborn v. Bank, 9 Wheat 738, 842, Chief Justice Marshall 
said: 

"The single act of levying the tax, in the first instance, is the cause of an ac- 
tion at law; but that affords a remedy only for the single act, and is not equal 
to the remedy In chancery, which prevents its repetition and protects the 
privilege." 

See, also, Morris Canal & Banking Co. v. Mayor, etc., of Jersey 
City, 12 N. J. Eq. 227; High, Inj. § 530. 

In addition to the suits for future taxes, there is also danger of 
harassing suits for fines and penalties which the law permits to 
be brought for each day's delay in the payment of the taxes after 
they have been demanded. We have no doubt that if the complain- 
ant shows that the act of November, 1892, violates an exemption 
secured to it by contract, it may have equitable relief. 
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The second question in the case is that raised by the averment 
of former adjudication. The case of City of New Orleans v. Citizens' 
Bank of Louisana, 167 U. S. 371, 17 Sup. Ct. 905, it is impossible to 
distinguish from that before us upon the point of res judicata. The 
Citizens' Bank, in New Orleans, was exempted from taxation by an 
act of the legislature of Louisiana, of January 30, 1836. Exten- 
sion of its charter was granted and accepted, and the question was 
mooted whether the exemption from taxation continued after exten- 
sion. The bank brought suit in the district court of New Orleans 
to enjoin the collection of a tax against it, on the ground that it 
had, by legislative contract, exemption from the same. The district 
court sustained the claim, and enjoined the. collection of the tax. 
A second suit, brought to enjoin another year's taxes, resulted in 
a similar judgment. Some years later, the city of New Orleans hav- 
ing attempted to collect a tax for a subsequent year, in violation of 
the exemption, the bank filed its bill in equity in the circuit court 
of the United States for the Eastern district of Louisiana, to enjoin 
the officers of the state and the city from proceeding to collect the 
tax, and set forth the former adjudication as a conclusive estoppel 
upon the defendants as to the point of the previous- litigation, namely, 
that there was a contract between the state and the bank forbidding 
such taxation. The causes of action were not the same in the 
case brought in the federal court and the cases adjudged in the 
state courts, because they involved taxes for different years; but 
the thing adjudged, to wit, the existence and binding effect of the 
contract for the exemption from the particular taxation, was the 
same. The supreme court of the United States in this case held 
that the city of New Orleans and the state taxing authorities were 
conclusively estopped by the judgments in the state courts from as- 
serting any right to collect the tax in violation of the contract ad- 
judged to exist in the prior litigation, and held that, the contract 
having been 'thus established, the bank was entitled to relief from 
a violation of that contract by any acts of the state officials acting 
under the authority of state legislation. It had theretofore been 
doubted in some courts whether a judgment in a suit for taxes 
could be held to be an estoppel against a state or any agency of the 
state for the collection of taxes in a suit for taxes subsequently ac- 
cruing, but the question is now definitely settled. Mr. Justice 
White, in delivering the judgment of the court, in a most elaborate 
opinion, said: 

••The proposition that, because a suit for a tax of one year is a different de- 
mand from the suit for a tax for another, therefore res judicata cannot apply, 
whilst admitting in form the principle of the thing adjudged, In reality sub- 
stantially denies and destroys it* The estoppel resulting from the thing ad- 
judged does not depend upon whether there is the same demand in both 
cases, but exists, even though there be different demands, when the question 
npon which the recovery of the second demand depends has under identical 
circumstances and conditions been previously concluded by a judgment be- 
tween the parties or their privies. This is the elemental rule, stated in the 
text-books, and enforced by many decisions of this court • • * It follows, 
then, that the mere fact that the demand In this case is for a tax for one year, 
and the demands in the adjudged cases were for taxes for other years, does 
not prevent the operation of the thing adjudged if, In the prior cases, the 
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question of exemption was necessarily presented and determined upon 
identically the same facts upon which the right of exemption is now claimed." 

In the case before us there can be no question, from the state- 
ment of facts and an examination of the records in previous cases 
as set forth therein, that the question which was adjudged in them 
was the identical question presented in the same way and for the 
same purpose as in the case at bar, to wit, whether there was a 
contract between the bank and the state which forbade the imposi- 
tion of higher taxes than those imposed under the Hewitt act. It 
was distinctly adjudged, in behalf of the complainant against Frank- 
lin county and the city of Frankfort, by the court of appeals, by the 
decision rendered in 1895, and by a mandate issued from that court 
to the Franklin circuit court, that such a contract in fact existed, 
and rendered null and void the provisions of the revenue act of No- 
vember 11, 1892, under which the defendants now seek to impose 
taxes upon the complainant. 

It is vigorously, pressed upon us, however, that the judgment in 
the prohibition suit cannot be relied upon by the complainant bank to 
establish the existence of a contract of exemption between it and 
the city of Louisville, because there is nothing in the record to show 
that the issue made by the demurrer to the petition in that suit was 
the existence of such an exemption and its violation. Neither the 
mandate of the court of appeals nor the judgment of the Jefferson 
court states the ground for holding the ordinance void. It is said 
that some 30 days before the decision of the prohibition case by 
the court of appeals that court, in Levi v. City of Louisville, 97 
Ky. 394, 30 S. W. 973, held that the city of Louisville had no power 
under the constitution to substitute a license tax for ad valorem 
tax on personal property, and that this ruling must have led to 
overruling the demurrer to the petition in the prohibition suit, be- 
cause it necessarily rendered the license tax upon the banks void. 
The Levi Case was a suit by an owner of real estate to enjoin the 
collection of an ad valorem tax on his land, on the ground that the 
city had not imposed such a tax on personalty, but had substituted 
therefor a license tax upon it, and so had discriminated in favor of 
personal property and against realty. The court of appeals held 
that it was the duty of the city to impose an ad valorem tax on per- 
sonalty, and that it could only impose a license tax on a business in 
addition to an ad valorem tax on property. We confess we cannot 
see how this decision would have determined the question at issue 
between the complainant bank and the city of Louisville, in the 
prohibition suit There was nothing in the petition for prohibition 
to show that the license tax was a substitute for an ad valorem tax 
upon the personal property of the bank. There was nothing to 
show that the city of Louisville had not, under the revenue act of 
1892, assessed an ad valorem tax on the bank's personalty. The li- 
cense tax was graduated by a percentage, not of the bank's personal 
property, but of the bank's gross receipts, and did not therefore pu* 
port to be a taxation on its personal property. The petition waa 
not therefore demurrable under the Levi Case. When we further 
consider that the sole ground stated in the petition for a prohibi 
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tion was that the license tax was void, because it impaired the bank's 
contract of exemption, and so violated^ the constitution of the United 
States, and we find that this was the sole ground considered by the 
court of appeals in its opinion, we can have no doubt what was the 
point adjudged. 

The case of City of New Orleans v. Citizens' Bank of Louisiana, 
167 U. S. 371, 17 Sup. Ct. 905, is relied on to support the contention 
that a judgment that a license tax violated the bank's contract of 
exemption cannot be pleaded as res judicata in a case presenting 
the question whether a franchise tax violates its right of exemption. 
In the City of New Orleans Case the language of the exemption 
was: "The capital of said bank shall be exempt from any tax laid 
by the state, or by any parish or body politic under the authority 
of the state, during the continuance of its charter." It was held 
that a judgment holding this to be a valid exemption, and one which 
rendered void any attempt to tax its capital or real and personal 
property used in its business, or to tax its shareholders by imposing 
an obligation on the bank to pay a tax on its stock for them, did 
not estop the city and the taxing officers from taxing property held 
by the bank, but not as capital, or from taxing shares of stock in the 
hands of the shareholders, or from imposing a license tax. This 
result was reached, as the court points out, because the exemption 
clause might be entirely valid and inviolable as a contract, so as to 
exempt capital and business property, and* yet, under many decisions 
of the court, might not prevent the taxation of the shares of stock, 
and upon the same principle might not prevent a tax or license upon 
its business. In the case at bar the situation is very different The 
provision of the exemption clause in the Hewitt act is that "such 
bank and its shares of stock shall be exempt from all other taxation 
whatsoever, so long as said tax shall be paid during the corporate 
existence of such bank." If this exemption clause is irrevocable, 
it certainly prevents any additional tax upon the property of the 
bank. That is clear. The former adjudication was that this ex- 
emption was irrevocable, and prevented the imposition of a tax even 
in the form of a license tax upon its business. If it prevents a li- 
cense tax, a fortiori does it prevent a direct tax upon its property, 
tangible and intangible. The tax imposed by the revenue act of 
1892 was called a "franchise tax," but it has been held, both by the 
supreme court of the United States and of the court of appeals of 
Kentucky, to be in fact nothing but an ad valorem property tax. 
Henderson Bridge Co. v. Kentucky, 166 U. S. 150, 17 Sup. Ct 532; 
Adams Exp. Co. v. Kentucky, 166 U. S. 171, 17 Sup. Ct. 527; Hender- 
son Bridge Co. v. Com., 99 Ky. 623, 31 S. W. 486. 

Nor can there be any doubt that the parties to the former adjudi- 
cations and this litigation are the same. The real parties in inter- 
est in this cause among the defendants are Franklin county, the 
city of Frankfort, and the city of Louisville. It is for them that 
the board of valuation and assessment are about to apportion the 
estimated value of the franchise, and to certify it to them for the 
collection of taxes. The members of the board of valuation are 
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nothing but their agents created under the law for the purpose of 
assessing this tax. If the parties in interest in whose favor the 
tax is to be assessed are bound by the prior litigation, certainly the 
agencies acting for them under the law are equally bound. In 
this light the board of valuation and assessment is in respect to 
the former judgments privy to the city of Louisville and county of 
Franklin and the city of Frankfort. There is no disptite that the 
county of Franklin and the city of Frankfort were parties to the 
respective suits pleaded as former adjudications. The only con- 
troversy which is made is whether the city of Louisville was a 
party to the prohibition suit set forth in the bill. The original liti- 
gation was in form a criminal prosecution against the bank for fail- 
ure to pay a license. That prosecution was in the name of the 
city of Louisville. The subsequent litigation, however, was in the 
form of a proceeding in prohibition against the judge of the city 
court, in which the criminal prosecution had been conducted, on 
the ground that that court was exceeding its jurisdiction, because 
proceeding under a void law. To that writ of prohibition the city 
of Louisville was not formally made a party in the Jefferson cir- 
cuit court, but the litigation before the Jefferson circuit court was 
conducted by the city of Louisville. It was the real -party in in- 
terest. It was against it that the writ of prohibition was really 
directed, for at its instance and for its benefit the criminal prosecu- 
tion had been begun. "WJien, therefore, an appeal had been taken 
from the Jefferson circuit court to the court of appeals, the appel- 
lants were the city of Louisville and the judge of the police court 
By this means the city of Louisville formally made itself a party 
to the record, and the mandate which went down was as binding 
upon it as upon the judge of its court. Had it attempted to pro- 
ceed with the prosecution, it might have been attached for con- 
tempt. Bac. Abr. "Prohibition," M. It is urged that the litiga- 
tion was really a criminal litigation, and that a judgment in a 
criminal case cannot be made the basis 6t a plea of res judicata 
in a civil action. The original case was criminal in form, but the 
subsequent litigation by writ of prohibition was civil, and the real 
parties to it were the defendant in the police court and the city 
of Louisville, in whose interest the suit was prosecuted in that 
court. It would have been entirely proper to make the city of 
Louisville a party defendant to the original writ of prohibition. 
Indeed, some courts would hold that it was a necessary party. 
Armstrong v. County Court, 15 W. Va. 190; Walton v. Greenwood, 
60 Me. 356. However this may be, the city of Louisville, admitting 
its interest, did appear as appellant, and so made itself a party 
to the whole litigation, and was so treated by the court of appeals 
of Kentucky. As the parties to this litigation are the same as 
those in the former suits except the board of assessment, which is 
in privity with the other defendants, and as the point adjudged 
is exactly the same, we can see no escape from the conclusion that 
the defendants here are estopped from asserting that the complain- 
ant has not a contract exempting it from any other taxation than 
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that provided in the Hewitt law, and, therefore, that the act of 
November 11, 1892, is an infringement of that contract, and impairs 
its obligation in violation of the constitution of the United States. 

It is suggested that such a conclusion ousts this court from juris- 
diction, because it makes the case turn on a question which does 
not arise under the laws or constitution of the United States. We 
cannot assent to this suggestion. The complainant asserts that it 
has a contract with the commonwealth in respect to taxation, the 
obligation of which the city of Louisville, the city of Frankfort, 
and the county of Franklin, by the enforcement of a subsequent 
law of the state, are seeking to impair. The defendants deny the 
existence of such a contract, and we must determine whether, as 
between the parties, such a contract exists. It appears that, as be- 
tween the complainant and the defendants, it has been conclusively 
adjudicated that such a contract exists. This relieves the court 
from re-examining that question as an original one between the 
present parties; but it does not free the court from the obligation 
to enforce the constitution of the United States, in favor of the 
complainant, by enjoining the enforcement of a law which will im- 
pair the obligation of -a contract thus conclusively established. The 
case of City of New Orleans v. Citizens 9 Bank of Louisiana, 167 U. S. 
371, 17 Sup. Ct. 527, which presented precisely this aspect, was 
begun in the circuit court of the United States, and was carried to 
the supreme court of the United States, and the jurisdiction by the 
circuit court was not even questioned. 

It is argued that the federal courts, in considering the question 
whether a state law impairs the obligation of a contract, will not 
accept as conclusive the construction which the supreme court of the 
state has put upon its constitution or laws in determining the ex- 
istence of a contract and its violation. This is true, and is settled 
by a long line of authorities. Shelby Co. v. Union & Planters' Bank, 
161 U. S. 149, 16 Sup. Ct. 558; Mobile & O. R. Co. v. Tennessee, 
153 U. S. 492, 493, 14 Sup. Ct. 968; Bryan v. Board, 151 U. S. (550, 
14 Sup. Ct. 465; Bailroad Co. v. Palmes, 109 U. S. 256, 3 Sup. Ct. 
193; Douglas v. Kentucky, 168 U. S. 488, 502, 18 Sup. Ct. 199, and 
cases cited. But the rule has application only where the judgment 
of the state court is under direct review, or in cases in which the 
opinion of the state court is cited merely as an authority and a 
precedent. It has no application to a case in which a prior judg- 
ment of the state court between the same parties is pleaded or is 
offered in evidence in a subsequent suit in a federal court as res 
judicata binding the parties. The state court is as much bound 
by the constitution of the United States as a federal court, and is 
vested with as complete jurisdiction in causes otherwise within its 
cognizance to decide, between the parties before it, whether a stat- 
ute of the state impairs the obligation of a contract. Robb v. 
Connolly, 111 U. S. 624, 637, 4 Sup. Ct. 544. Such decision, em- 
bodied in a judgment unreversed, is as binding with respect to the 
point adjudged as if it had been rendered by the supreme court of 
the United States. The distinction between the right and duty of 
the supreme court to decide for itself the question of contract or 
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no contract without regard to the state decisions, and its obligations 
to respect the bar of res judicata as between the parties, is qnite 
clearly made in Douglas v. Kentucky, 168 U. a 488, 503, 18 Sup. Ct 
199, although not expressly commented on. In that case, after 
maintaining in the strongest terms the obligation of the supreme 
court to exercise an independent judgment in determining the ex- 
istence of a contract and its impairment, and after declining to 
follow a prior decision of the state court upon the subject, the court 
considered as a distinct matter the question whether the point had 
not been formerly adjudged in a state court between the same 
parties, and pointed out with much care that the point of the former 
adjudication was not the same as that then before the court. The 
whole discussion would have been wholly unnecessary if, as con- 
tended by counsel for defendants, the doctrine of res judicata has 
no application in the federal courts when the former adjudication 
is that of a state court upon a question arising under the federal 
constitution. 

One other point remains for consideration. The answer pleads 
that a mandamus proceeding has been instituted in a state court 
by the city of Frankfort to compel the board" of valuation and as- 
sessment to certify the apportioned valuation of the franchises 
of the complainant; that this mandamus proceeding was begun 
before the action under consideration, and is pending; and that 
the preliminary injunction issued by this court will be in effect an 
injunction against that proceeding in the state court. We do not 
think so. It is settled that the pendency of a suit in a state oourt 
is no bar to a suit upon the same subject-matter in this court. 
City of North Muskegon v. Clark, 22 U. S. App. 522, 10 C. C. A. 
591, and 62 Fed. 694, and cases therein cited. The injunction which 
we shall grant may be offered as a defense by the board of valuation 
and assessment in the court where the mandamus proceeding is 
pending, just as a judgment rendered in one of two pending suits 
for the same cause of action may be offered by supplemental plead- 
ing in the other. The sufficiency of the defense will be for that 
court. We do not enjoin any suit at all by our order; all we do 
enjoin is the certification of the taxes. That does not require 
the defendants to disobey an order of any other court, or restrain 
their prosecution of a suit therein. The demurrer to the bill must 
therefore be overruled, and the preliminary injunction prayed for 
must issue. 



BANK OF COMMERCE v. CITY OF LOUISVILLE. 

SAME v. STONE et al. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. 6,568 and 6,567. 

L Attorney and Client— Powers of City Attorney— Agree meet to Abide 
by Judgment in Test Case. 

A city attqrney charged with the duty of managing all the city's litiga- 
tion may bind the city, in a number of controversies, to abide by the 
result of a test case to be brought Involving the same questions. 
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& Res Judicata. 

A bank which agrees, by its attorney, with the attorney of a city, that a 
suit to be brought by it against the city shall abide the result of the Judg- 
ment to be entered in a test case involving the same questions, may claim 
the benefit of the estoppel of the Judgment which is subsequently rendered 
against the city in the test case. 

Heard on demurrer to the bill and motion for preliminary injunc- 
tion. 

The Bank of Commerce is a state bank of Kentucky, organized 
under a statute of that state approved February 3, 1865. It is 
situated in Louisville, and when the Hewitt act was passed, to amend 
the revenue laws of the commonwealth of Kentucky, May 17, 1886, 
it duly accepted the terms of that act before the meeting of the 
next legislature of Kentucky. One of the grounds relied upon in 
the bill was that of res judicata. The averments of the bill upon 
this point were contained in paragraphs 4 and 5 of the bill, as fol- 
lows: 

Paragraph 4. Tour orator shows that early in the year 1894, and before the 
4th of May, 1894, the defendant the city of Louisville, claiming to act under 
the authority of the statute governing cities of the first class, and of its ordi- 
nances adopted in pursuance thereof, demanded of your orator, and of every 
other bank and trust company in the city of Louisville, a tax equal to 4 per 
cent, of its gross receipts; and, this demand being refused, legal proceedings 
were commenced in the city court of Louisville, in behalf of the city, against 
all of said banks and trust companies, including your orator. At that date 
the tax upon the gross receipts of the banks, if enforceable, was payable to 
the sinking fund of the city of Louisville; and, with a view of embarrassing 
the sinking fund of the city as little as possible, the banks, through their 
committee, held a meeting with the commissioners of the sinking fund; and 
it was agreed between the city of Louisville and its sinking fund commission- 
ers, upon the one part, and the banks and trust companies of the city of 
Louisville, Including your orator, upon the other, that pending the litigation 
which, by the agreement, was to be inaugurated, and without prejudice to 
the right of the banks they would make payments and loans to said sinking 
fund, as follows: First The sinking fund was to accept from each of said 
banks and trust companies a payment equal to the difference between the 
amount which the banks and trust companies would have to pay to the state 
under the present law and the amount which they would be required to pay 
for state taxes under the provisions of the Hewitt bill. This sum. it was pro- 
vided, should be an actual payment, and not be repaid under any circum- 
stances; but its payment was not in any manner or to any extent to prejudice 
the banks or trust companies paying it, or to be taken as a waiver of any legal 
right which they might have in the premises. Second. In addition to making 
the above payments, the banks and trust companies, save those which were 
to be selected to test the question Involved, should each lend to the sinking 
fund a sum which, added to said payment, would equal 4 per centum of Its 
gross earnings during the year 1893; and the sinking fund would execute 
for said loans its obligations, agreeing to repay the same with interest at 4 
per centum per annum; and if it should be finally adjudged by the court of 
last resort that said banks or trust companies were not liable to pay the license 
fee required by the ordinance aforesaid, but if it should be finally adjudged 
that they were liable to pay said license fee, then said loan should be taken 
and deemed as a payment of said license fee, and the obligation to repay same 
should be void. Third. It was agreed that the banks or companies selected 
to test the questions involved would each lend the sinking fund a sum equal 
to 4 per centum of the gross earnings for the year 1893, and would receive 
therefor the obligations of the sinking fund, as above described. Fourth. It 
was further agreed that that arrangement was entered into with the under- 
standing that the banks and companies would institute without jdelay, and 
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diligently prosecute, such action as might be necessary to settle and adjudg« 
the right and liabilities of the parties In the premises, and pending such pro- 
ceedings the sinking fund would not prosecute them, or any of them, for doing 
business without license. The substance of this agreement was spread at 
large upon the records of the sinking fund, and a copy thereof is filed herewith 
as part hereof, marked "A." 

The Exhibit A referred to is as follows: 

Sinking Fund Office, February 18, 1894. 

A committee, consisting of Messrs. Thomas L. Barrett, John H. Leathers, 
and George W. Swearingen, appeared before the board on behalf of the banks, 
who are members of the Louisville Clearing House, and stated that it was the 
purpose of said banks to resist the payment of the license fee demanded of 
them under the license ordinance approved January 29, 1894, on the ground 
that said banks were not legally liable to pay the same; but, in order to save 
the sinking fund from any embarrassment occasioned by their refusal to pay 
said license fee, the banks, with two or three exceptions, were willing to enter 
into an i rrangement, whereby they would pay a part of the amount demanded 
of them, and lend the sinking fund the balance thereof, to be repaid, with inter- 
est at four per centum per annum, if it was finally decided and adjudged that 
the banks were not liable to pay said license fees. After discussion, the presi- 
dent was, on motion of Mr. Tyler, seconded by Mr. Summers, authorized to en- 
ter into the following arrangement with the different banks, trust and title com- 
panies who will be subject to the payment of the license fees if the # license 
ordinance is finally adjudged to be valid and enforceable: First. To* accept 
from each of said banks and companies a payment equal to the difference be- 
tween the amount they now pay to the state for state taxes and the amount 
they would be required to pay for state taxes under the provisions of what 
is known as the "Hewitt Bill." This sum shall be an actual payment, not 
to be repaid under any circumstances, but its payment shall not in any man- 
ner or to any extent prejudice the banks or companies paying It, or be taken 
as a waiver of any legal right which they have in the premises. Second. In 
addition to making the above payments, the said banks and companies, save 
those selected to test the question Involved, shall each lend the sinking fund 
a sum which, added to said payment, will equal 4 per centum of 1U gross 
earnings during the year 1898, and the sinking fund will execute for said 
loans its obligations agreeing to repay the same, with interest at four per 
centum per annum, when and if it shall be finally adjudged by the court of 
last resort that said banks or companies are not liable to pay the license fee 
required by the ordinance aforesaid; but, if it is finally adjudged that they 
are liable to pay said license fee, then the said loan shall be taken and deerred 
as a payment of said license fee, and the obligation to repay the same shall 
be void. Third. The banks or companies selected to test the questions in- 
volved will each lend the sinking fund a sum equal to four per centum of 
their gross earnings for the year 1893, and will receive therefor the obligations 
of the sinking fund as above described. Fourth. This agreement la to be en- 
tered into with the understanding that the said banks and companies will 
institute without delay, and diligently prosecute, such actions as may be neces- 
sary to settle and adjudge the right and liabilities of the parties in the prem- 
ises, and pending such proceedings the sinking fund will not prosecute them, or 
any of them, for doing business without license. 

A true copy. Attest: J. M. Terry, 

Secretary and Treasurer. 

Stipulation between the city of Louisville, the commissioners of 
the sinking fnnd of the city of Louisville, and the banks, trust and 
title companies of the city of Louisville: 

It is agreed between the city of Louisville, the commissioners of the sinking 
fnnd of the city of Louisville, represented by H. S. Barker, city attorney, 
acting under the advice and by the authority of the board of sinking fund 
commissioners, given at a regular meeting of said board and the mayor of 
Ike city of Louisville, on one part, and the various banks, trust and title 
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companies of the city of Louisville, acting by Humphrey & Davie and Helm 
& Bruce, their attorneys, of the other part— First. That in February, 1894, 
It was agreed between the city of Louisville and the board of sinking fund 
commissioners, acting together in the Interest of the said city, and the various 
banks, trust and title companies, acting through their committee, to wit, 
Messrs. Thomas L. Barrett, John H. Leathers, and George W. Swearingen, 
and their counsel, to wit, Messrs. Humphrey & Davie and Helm & Bruce, 
that the question of the liability of said banks and trust and title companies 
to pay municipal taxes, either license or ad valorem, otherwise than as pro- 
vided by the revenue law, commonly known as the "Hewitt Bill," should be 
tested by appropriate litigation looking to that end. Second. In order to 
effectually test the question as to all of said companies, they were divided into 
three classes, it being understood that all who had accepted the provisions 
of the said Hewitt bill would fall in one or the other of the classes named, 
to wit: .(A) Banks whose charters had been granted prior to 1856; (B) 
banks whose charters had been granted subsequent to 1866; (C) national 
banks,— it being understood that the trust and title companies which had ac- 
cepted the provisions of the Hewitt bill would fall in class B, named above. 
Third. In pursuance of that agreement, the sinking fund commissioners caus- 
ed to be Issued warrants against the Bank of Kentucky, representing class 
A, the Louisville Banking Company, representing class B, and the Third 
National Bank, representing class C; and these banks respectively applied 
for writ of prohibition against the city court of Louisville proceeding with the 
hearing, that being the manner pointed out by the city charter for testing 
the validity of city ordinances. It was distinctly understood and agreed at 
that time— and this agreement was made for the best interest of all parties 
to it— that If any bank In any class should eventually fail to establish the ex- 
istence and validity of the contract which it was claimed was made under the 
Hewitt bill, that all of that class should thereafter regularly and promptly 
submit to the existing laws, and pay their taxes. And it was also agreed that 
If any bank of any class should succeed in establishing a contract and the 
validity thereof under the liewitt bill, that that should exempt all banks and 
companies falling within that class from the payment of taxes, except as 
provided In the Hewitt bill. Fourth. On the faith of this agreement, all of 
the banks and companies aforesaid paid Into the sinking fund the amounts 
of taxes claimed against them, under the terms and conditions named in the 
minutes of the sinking fund commissioners, of February 13, 1894, an attested 
copy of which Is hereto attached as part hereof; but at a later date, and in 
further reliance upon said agreement, all said banks and companies, except 
those actually Involved In the test cases, paid the whole of the amount of 
taxes claimed as against them by the city of Louisville, without reservation 
until the question thus raised should be finally disposed of. 

Humphrey & Davie. 

Helm & Bruce, 
For the Banks, Trust and Title Companies of the City of Louisville. 

H. S. Barker, 

City Attorney. 
Approved: C. H. Gibson, 

Prest. Conors. Sinking Fund City of Louisville. 
A true copy. Attest: Huston Quin, 

Arthur Peter, 

M. McLoughlinJ 

So much of the certified transcript of the judgment in the pro- 
ceedings in prohibition as is of importance has been set forth in 
the report of the case of Bank of Kentucky v. Stone, 88 Fed. 383. 

Helm & Bruce, for complainant. 
Henry L. Stone, for defendant city of Louisville. 
W. S. Taylor, Atty. Gen., for defendants Samuel H. Stone, etc., 
board of valuation and assessment of the state of Kentucky. 
88F.-28 
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Before HARLAJST, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). In the 
case of Bank of Kentucky v. Stone, 88 Fed. 383, just decided, we 
have held that, by che judgment of the court of appeals and of the Jef- 
ferson circuit court in the prohibition suits, the city of Louisville was 
estopped to deny, as against the parties to that judgment, that 
they had an irrevocable contract of exemption from any greater 
burden of taxation than that imposed in the Hewitt act. The com- 
plainant in the case now before us was not a party to the record 
in either of the three prohibition suits, but it claims the benefit 
of the judgment therein as a privy to the parties. This privity is 
said to arise from an agreement between the city of Louisville, on 
the one part, and certain banks of Louisville, including the com- 
plainant, on the other, by which it was stipulated that the contro- 
versies between all the banks and the city should abide the event 
in test suits to be instituted by three banks selected to represent 
three classes. 

Two questions are presented for our consideration: First. Was 
the contract described in the bill, and attached to it as an exhibit, 
the contract of the city of Louisville? Second. If so, did the con- 
tract bring the complainant into such relation to the prohibition 
judgment and the parties thereto that it may claim the benefit of 
the estoppel of that judgment? 

First. The averment of the bill is that the contract set forth was 
signed by the president of the sinking fund, and by the attorney 
for the city, under the authority and direction of the mayor and 
board of sinking fund commissioners, and by the counsel who rep- 
resented the banks in said litigations. The bill further recites 
that the agreement was made between the city of Louisville and 
its sinking fund commissioners and the banks and trust companies, 
including the complainant. Upon demurrer to the bill, these aver- 
ments would doubtless be sufficient to show that the contract which 
was made was the contract of the city of Louisville. But the case 
is pending also upon the motion for a preliminary injunction; and 
upon that motion it is proper for us to consider the answer of the 
city of Louisville, which, by stipulation, was permitted to be filed 
without the withdrawal of the demurrer. The answer contains this 
averment: 

"This defendant denies that said alleged agreement, an alleged copy of 
which or the substance of which is filed with complainant's bill, marked 
'A/ was signed by the attorney for the city of Louisville, under the authority 
of the mayor, or that this defendant executed or delivered said alleged con- 
tract or agreement, or that the same was ever authorized, ratified, or approved 
by the general council and mayor of the city of Louisville; and said alleged 
agreement or contract set forth in said copy, marked 'A,' is not the act and 
deed of this defendant, and, in so far as the same purports to be an agree- 
ment or contract by or with this defendant, it was beyond the lawful power 
or authority of the city attorney, mayor, or any other officer of this defendant 
to execute or deliver for or on behalf of this defendant; and the same was 
made without express authority of law, and was and is null and void, and 
of no binding force or effect upon this defendant; nor does the same operate 
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to prevent or defeat the power and authority vested in this defendant by said 
act entitled 'An act for the government of cities of the first class/ approved 
July 1, 1893, to levy and collect its municipal taxes from the complainant and 
other banks and trust companies. This defendant states that said commis- 
sioners of the sinking fund of the city of Louisville was in 1894, and long 
prior thereto and ever since has been, a separate and distinct corporation from 
this defendant, 'organized and existing under the laws of the state of Ken- 
tucky, with power to sue and be sued, contract and be contracted with, and 
to do and perform all things necessary to execute the duties required and 
powers given by the act incorporating the same and the amendments thereto; 
but neither said commissioners of the sinking fund of the city of Louisville, 
nor the president nor the attorney thereof, nor all of them together, had 
any lawful power or authority thus to bind or obligate defendant by the 
terms, conditions, stipulations, or covenants, or either of them, contained in 
said alleged agreement or contract at the time, in the manner, or under the 
circumstances alleged in complainant's bill or otherwise." 

Upon a motion for preliminary injunction, therefore, the issue is 
raised whether those who signed the contract on behalf of the city 
of Louisville were authorized to bind it thereto. We are of opinion 
that the city attorney was vested with ample authority to bind the 
city of Louisville to the contract mentioned in so far as it affected 
the complainant herein. By section 2909 of the Bevised Statutes of 
Kentucky it is provided that: 

"There shall be elected by the general council, Immediately upon the as- 
sembling of the new board, a city attorney, whose duty it shall be to give 
legal advice to the mayor and members of the general council, and all other 
officers and boards of the city in the discharge of their official duties. If 
requested, he shall give his opinions in writing and they shall be preserved' 
for reference. It shall also be his duty to prosecute and defend all suits for 
and against the city, and to attend to such other legal business as may be 
prescribed by the general councU." 

The foregoing section makes this officer the retained attorney of 
the city in every suit brought against it. The question at issue 
between the banks and the city of Louisville was whether the city 
could collect license taxes under one of its ordinances. The banks 
notified the city attorney and the commissioners of the sinking fund, 
whose duty it was to receive the money for the benefit of the city, 
that they intended to resist the collection of the tax by litigation. 
It was the duty of the city attorney, under the statute above set 
forth, to take charge of the litigation thus about to be brought It 
was his duty, as the attorney of the city, to save, so far as he could 
without prejudice to the city's interests, costs which might be ac- 
cumulated should suits to the number of 20 be brought and won 
by the banks against the city. It seems plain to us that it was 
within his general authority as attorney to make an arrangement 
with the intended litigants, by which the litigation to be brought 
should be reduced in volume to as few cases as possible by means 
of a stipulation that all the suits involving the same questions should 
abide the result in one suit to be brought. We think that such a 
stipulation was a mere step in the management of the litigation, 
and was entirely under the control of the attorney retained for the 
tfuita. It did not work to the prejudice of the city in the slightest. 
Had the suits actually been brought, a stipulation between the city 
attorney and the attorneys for the banks of this character would 
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have been as clearly part of the ordinary management of the suits 
as any other arrangement for expediting their trial. No material 
distinction can be suggested between the power of the city attorney 
to make an agreement of this character with respect to intended 
suits and suits actually filed. The control that an attorney has 
by virtue of his office over the suit in which he is employed is very 
wide in respect to those matters that relate to the progress of the 
suit and the mode of reaching a conclusion, and which do not de- 
prive the client of a full opportunity to be heard by his attorney 
on the issues raised in the case. Such authority inheres in the re- 
lation between an attorney and client in respect to litigation, and the 
authorities fully sustain this conclusion. 

In Railroad Co. v. Stephens, 36 Mo. 150, the plaintiff railroad com- 
pany brought several suits against different stockholders in which 
the questions were precisely the same. The attorneys for the re- 
spective parties entered into a written agreement stating that, as the 
same facts arose in all the cases, they would abide by the judgment 
that should be rendered in one of them, and that a like judgment 
should be rendered in each of the several cases. It was contended 
in that case that the attorneys who made the agreement had no 
authority to make the agreement, and that it was void. The court 
sustained the agreement as within the authority of the attorney. It 
said: 

"The arrangement in this case Is not a 'compromise* according to the usual 
acceptation of that term, for that generally applies to releasing a part of the 
debt, taking land instead of money, or changing the nature and character of 
the thing to be recovered. It comes nearer within the general management 
of the case." 

In Ohlquest v. Parwell, 71 Iowa, 231, 32 N. W. 277, a client was 
a party to two suits involving substantially the same question. It 
was held competent for his attorney to bind him by an agreement 
that only one of the cases should be tried, and that the judgment 
resulting from such trial should determine the kind of judgment to 
be entered in the other case. In delivering the opinion of the court, 
Judge Beck said: 

"It is undoubtedly true that an attorney cannot consent to a Judgment 
against his client, or waive any cause of action or defense in the case; neither 
can he settle or compromise it without special authority. But he is, by his 
general employment, authorized to do all acts necessary or incidental to the 
prosecution or defense which pertain to the remedy pursued. The choice 
of proceedings, the manner of trial, and the like, are all within the sphere 
of his general authority, and, as to these matters, his client is bound by his 
action. These rules are conceded by counsel in this case. It cannot be 
doubted that, under them, counsel for parties in several suits, involving the 
same issues, may, in the exercise of their general authority, consent to the 
consolidation of all for trial, or stipulate that the trial of one shaU determine 
the others. This pertains to the remedy pursued,— to the manner of trial,— 
and is not an agreement for judgment or a compromise. The parties are not 
deprived of a trial, nor is judgment rendered by consent The counsel simply 
assent to a trial in a particular manner; that one trial shaU settle the same 
Issues in several cases. This is just what was done by the counsel for Becker 
in this case. The form of agreement is that judgment in his case should fol- 
low a trial in another action. This is not an agreement for a Judgment, but 
In effect an agreement for a manner of trial." 
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See, also, Eidam v. Finnegan, 48 Minn. 53, 50 N. W. 933; Gil- 
more v. Insurance Co., 67 Cal. 366, 7 Pac. 787. 

In Thompson on Trials (volume 1, § 195) the author says: 
"Where several cases are pending in court, depending upon the same facts 
or questions of law, it is competent for the attorneys, in virtue of their gen- 
eral retainers, to stipulate that only one shaU be tried, and that the others 
shall abide the result of that one." 

We think, therefore, that, in so far as the issues arising between 
the banks not actually engaged in the litigation and the city of 
Louisville were the same as in the three suits which were, brought 
as test cases, the contract made by the city attorney was binding 
upon the city. 

The next question is whether the contract made enables the com- 
plainant bank to claim the benefit of the estoppel of the judgments 
thereafter rendered. We think it does. In Patton v. Caldwell, 
reported in 1 Dall. 419, the action was on a policy of insurance. 
Counsel for plaintiff offered to read in evidence a special verdict 
that had been given in another action against a different under- 
writer. This waa objected to on the ground that the verdict was 
given between other parties, and therefore not admissible, upon 
which an agreement of all the underwriters to be bound by one 
verdict was proven. McKean, C. J., said: 

"The defendant had no opportunity of cross-examining upon the former 
trial; and the answer is that he, with the rest of the underwriters, had 
agreed to be bound by one verdict, which is certainly the only ground for 
offering the evidence proposed by the plaintiff's counsel. Whether this 
agreement was made in person or by a broker mutually employed, it is 
equally binding on the parties; and, under the agreement, all the under- 
writers were fully entitled to Interfere upon the former trial, and to cross- 
examine the witnesses then produced. Although, therefore, we should not 
have allowed the special verdict to be read, without full proof of the agree- 
ment, yet, on receiving that satisfaction, we think it would be unfair to sup- 
press it; and, for the future, we desire that all such agreements may be en- 
tered on the records of the court*' 

The court then held that the verdict thus offered was not conclu- 
sive. As the latter proposition, however, is in conflict with the 
role laid down by the supreme court of the United States in a re- 
cent case of Southern Pac R Co. v. U. S., 168 U. S. 1, 18 Sup. Ct. 
18, that part of the decision cannot be regarded as authority here. 

In Brown v. Sprague, 5 Denio, 545, several ejectments were pend- 
ing between one claiming title and persons having only the naked 
possession of the lands. An agreement was made between all the 
parties that the suits should be stayed and await the event of a 
suit between other parties in which the same questions arose. It 
was held that a judgment in that suit would operate as an estoppel 
between the parties to the agreement. 

Mr. Freeman, in his work on Judgments, says (section 174): 

"Neither the benefit of judgments, on the one side, nor the obligations, on 
the other, are limited exclusively to parties and their privies. Or, In other 
words, there is a numerous and important class of persons who, being neither 
parties upon the record, nor acquirers of interests from those parties after 
the commencement of the suit, are, nevertheless, bound by the judgment 
Prominent among these are persons on whose behalf and under whose dlrec- 
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tion the suit Is prosecuted or defended in the name of some other person. 
• • * The fact that an action is prosecuted in the names of nominal par- 
ties cannot divest the case of its real character, but the issues made by the 
real parties, and the actual interests involved, must determine what persons 
are precluded from again agitating the question, and who are estopped by the 
previous decision. Whenever one has an interest in the prosecution or de- 
fense of an action, and he, in the advancement or protection of such interest, 
openly takes substantial control of such prosecution or defense, the judgment, 
when recovered therein, is conclusive for and against him to the same extent 
as if he were the nominal as well as the real party to the action. • • • 
Where one seeks the benefit of ah estoppel by judgment on the ground that 
he was the real party in interest in an action, he must show that he conducted 
the action or defense openly, to the knowledge of the adverse party, and for 
the protection of his own interests." 

These principles are sustained by the cases cited by the learned 
author. See Cole v. Favorite, 69 111. 457; Wood v. Ensel, 63 Mo. 
193; Tate's Ex'rs v. Hunter, 3 Strob. Eq. 136-140; Palmer v. Hayes, 
112 Ind. 289, 13 N. E. 882; Gill v. U. S., 7 Ct. CI. 522, 526. See, 
also, Herm. Estop. § 139. 

In 1 Greenl. Ev. § 523, the principle is stated as follows: 

"But, to give foil effect to the principle by which parties are held bound by 
a judgment, all persons who are represented by the parties, and claim under 
them or in privity with them, are equally concluded by the same proceedings. 
We have already seen that the term 'privity* denotes mutual or successive 
relationship to the same rights of property. The ground, therefore, upon 
which persons standing in this relation to the litigating party are bound by 
the proceedings to which he was a party, is that they are identified with them 
in interest; and, wherever this identity is found to exist, all are alike con- 
cluded. Hence all privies, whether in estate, in blood, or in law, are estop- 
ped from litigating that which Is conclusive upon them with whom they are 
in privity. And if one covenants for the results or consequences of a suit 
between others, as if he covenants that a certain mortgage assigned by him 
shall produce a specified sum, he thereby connects himself in privity with the 
proceedings, and the record of the judgment in that suit wUl be conclusive 
evidence against him." 

In the case of Rapelye v. Prince, 4 Hill, 119, Mr. Justice Bronson, 
speaking for the supreme court of New York, said: 

"When one covenants for the results or consequences of a suit between 
other parties, the decree or judgment in such suit is evidence against him, 
although he was not a party." 

In the present case there can be no doubt from an examination 
of the contract and the averments of the bill that the three suits 
which were conducted were openly conducted in the interest of all 
the parties to the agreement with the knowledge and by the consent 
of the city of Louisville, and that the counsel who appeared for the 
parties to the records were at the same time discharging their duties 
as counsel for the other banks who had made the agreement. If 
any one can be bound by a judgment to which he is not a party, it 
would seem that the banks here must have been so bound. Had the 
result gone the other way, and a judgment been rendered in favor 
of the city of Louisville in the cases referred to, it cannot admit 
of doubt that all the banks would have been bound by the decision. 
As part of the consideration for the settlement of the litigation in 
the manner fixed by the agreement, the banks paid to the sinking 
fund commissioners for the city of Louisville the substantial sum of 



Digitized by 



Google 



LOUISVILLE TRUST CO. V. STONE. .407 

|150,000. Had the agreement not been entered into, it is certain 
that the complainant would have obtained formal judgment in a 
prohibition suit, and would now have been in the same position as 
the Louisville Banking Company. Relying on the binding charac- 
ter of the agreement, however, judgment was not taken in the name 
of complainant. Equity and justice require that effect should be 
given to an agreement upon the faith of which $150,000 was imme- 
diately paid to the city, and a formal judgment was not taken. It 
is just that, inasmuch as the banks would have been bound by a 
diverse judgment, they shall have the benefit of a judgment which 
was rendered in favor of their colleagues selected to represent them 
in the suit. This conclusion necessarily leads to the result that 
the demurrer to the bill must be overruled, and the motion for a 
preliminary injunction allowed. 



LOUISVILLE TRUST CO. v. STONE et aL SAME v. CITY OF LOU» 

VILLE. FIDELITY TRUST & SAFETY VAULT CO. V. STONE 

et al. SAME v. CITY OF LOUISVILLE. 

(Circuit Court, D. Kentucky. June 4, 1888.) 

Nos. 6,583, 6,584, 6,581, and 6,582. 

L Attorney and Clirnt— Powbb to Bind Client bt Agreement. 

The power of an attorney to bind his client by consenting that a de- 
cision in another case shall be binding on him in the case in question can 
only exist where the two cases Involve the same questions of law and 
fact 

a Same. 

Whether trust companies having no general banking powers, by ac- 
cepting the burdens of the Kentucky tax law of May 17, 1886 (the "Hewitt 
Act"), thereby acquired an Irrevocable contract right to exemption from 
other forms of taxation, is a different question from that as to whether 
regular banking corporations, by like conduct, acquired such a right; and 
hence, in proceedings brought by trust companies and banks against a 
city to establish an exemption on this ground, the city attorney has no 
authority to bind the city by an agreement that the suits involving the 
rights of the trust companies shall abide the result of suits involving 
the rights of the banks. 

& Res Judicata— Questions Concluded. 

An adjudication that banks accepting the provisions of the "Hewitt 
Tax Law" (Act Ky. May 17, 1886) acquired an irrevocable right to exemp- 
tion^ from other forms of taxation is not conclusive that trust companies, 
having no general banking powers, by like acceptance, acquired a similar 
exemption. 

Helm & Bruce, for complainants. 
Henry L. Stone, for city of Louisville. 

W„ S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of val- 
uation and assessment of the state of Kentucky. 

Before HARLAN, Circuit Justice, and TAFT and LUBTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge. The Louisville Trust Company and the 
Fidelity Trust & Safety Vault Company were parties to the agree- 
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ment made between the banks of Louisville and the city attorney, 
by which the question of the liability of the banks of Louisville 
under the license ordinance of the city of Louisville was carried 
by three test cases to the court of appeals. By that agreement 
these trust companies were included within the clause represented 
by the Louisville Banking Company, as a bank of the state, organ- 
ized since the act of 1856. The trust companies were organized 
under charters each of which contained the following clause: "But 
uothing herein shall be construed to permit said company to dis- 
count paper or to engage in- the business of banking." By subse- 
quent amendments some additional powers were given which are 
usually exercised by banks, but there was no amendment to the 
charter of either permitting it to engage in the business of regular 
or general banking. The power to qualify and act in various trust 
or fiduciary capacities constituted the chief object in the organiza- 
tion of these companies. Section 5 of the amended charter of the 
Louisville Trust Company contains the following: 

"For purposes of taxation, this company shall be classed and treated as one 
of the banks of this state, and shall be subject to and pay the same rate of 
taxes, to same parties, at the same time, in same manner, and for the same 
purposes only, as may be provided by law from time to time, as the banks 
doing business in this state." Laws 1885-86, p. 687. 

In the case of Louisville Trust Co. v. City of Louisville (Ky.) 30 
S. W. 991, Judge Grace, in the course of his opinion, expressed the 
view that this was not a bank, and that it was not entitled to any 
exemption from taxation, because it rendered no public service to 
the state, and that this was the only ground upon which it could 
be excused from taxation under the old constitution. It has been 
held by the court of appeals of Kentucky that it was competent to 
exempt banks, under that constitution, because they did render 
public services. It is thus apparent that the question whether 
the trust companies had an irrevocable contract under the Hewitt 
act (Act Ky. May 17, 1886) was not the same as that presented with 
respect to the banks. The power of an attorney to bind his client 
by consenting that a decision in another case shall be binding upon 
him in the case in question can only exist where the two cases 
involve the same questions of law and fact; otherwise, the attorney 
might conclude his client's rights by an event having no relevant 
relation to the merits of the controversy in which he is acting as 
attorney. Hence it follows that the contract of the city attorney 
on behalf of the city of Louisville, in so far as it attempted to make 
the taxation of the trust companies depend upon the judgments in 
the three test cases of the banks, was beyond his authority, and that 
the trust companies cannot rely on those judgments as res judicata. 
Indeed, the same conclusion may be reached irrespective of the 
city attorney's authority. The point adjudged in the three cases 
was that banks accepting the Hewitt act had an irrevocable tax ex- 
emption. The point at issue here concerns the tax exemption of 
the trust companies. This is a different question, as we have seen, 
and is not foreclosed, therefore, by the judgment in favor of the 
banks. The indispensable element in a successful plea of res judi- 
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cata is that the point adjudged and the point at issue shall be the 
same. If the complainants cannot rely on the bar of the prior ad- 
judication, we must, of course, reach the same conclusion upon 
the question of irrevocable contract on its merits that we have 
reached in the case of the Northern Bank of Kentucky. The mo- 
tion for preliminary injunction must therefore be denied, the de- . 
murrers to the bills sustained, and the bills dismissed. 



FIRST NAT. BANK v. STONE et al. SAME v. CITY OP LOUISVILLE. 
AMERICAN NAT. BANK v. STONE et al. 

(Circuit Court, D. Kentucky. June 4, 1888.) 

Nos. 6,609, 6,575, 6,576. 

L Stats Taxation of National Banks. 

The Kentucky revenue act of November 11, 1802, providing fop the taxa- 
tion of banks and other corporations, as applied to national banks, is a 
tax, not on the franchise granted by congress, bnt on the equivalent in 
value of its shares of capital stock, and is not therefore in violation of 
Rev. St U. S. | 5219, prescribing the manner in which national banks may 
be taxed by the states. 

1 SaMB— DrSCBIMINATION. 

When a state taxing statute by its terms is designed to operate equally 
upon all banks, state and national, but, through the application of the 
doctrine of res Judicata, certain state banks are exempted from its opera- 
tion, this does not result in such a discrimination against national banks 
as is forbidden by Rev. St. U. S. $ 5219. 

Helm & Bruce, for complainants. 
Henry L. Stone, for city of Louisville. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of valu- 
ation and assessment of the state of Kentucky. 

Before HARLAN, Circuit Justice, and TAPT and LURTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge. The First National Bank was organized 
in October, 1863, under the national banking laws, and its charter 
rights were extended September 6, 1882. It did not formally ac- 
cept the Hewitt act, in accordance with the terms of that act. The 
averment of the bill upon this point is: 

"Your orator shows, that from the 1st day of July, 1887, although It was 
not by the United States banking acts bound to submit to taxation under the 
'Hewitt Bill,' it nevertheless did so, and from said date regularly reported 
to the auditor of public accounts of the state of Kentucky, under, and in ac- 
cordance with the provisions of said Hewitt bill; and the said state, through 
Its proper officers, received and appropriated said taxes paid by your orator 
as aforesaid. Your orator has no real estate, and never had. In the way 
above stated, your orator accepted the provisions of the Hewitt bill." 

The American National Bank was organized after the passage of 
the Hewitt act, so that it could not accept that act in accordance 
with its provisions. The averment of its bill upon this point is: 

"Your orator shows that from the 1st day of July, 1890, although it was 
not by the* United States banking acts bound to submit to taxation under the 
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Hewitt bill, It nevertheless did so, and from said date regularly reported 
to the auditor of public accounts of the state of Kentucky, under, and in ac- 
cordance with the provisions of said Hewitt bill; and the said state, through 
its proper officers, received and appropriated said taxes paid by your orator 
as aforesaid. Your orator has since its organization paid, to the city, taxes 
on the building in which it does business. In the way above stated, your 
orator accepted the provisions of the Hewitt bill." 

Each of the bills in the above-entitled causes contained these aver- 
ments: 

"Your orator respectfully shows to the court that the existing laws of the 
state of Kentucky do not provide for taxing the shares of your orator as per- 
mitted by the act of congress, but attempt to subject to taxation Its frant 
chise granted by the congress of the United States and its other intangible 
property, such as Its surplus, undivided profits, and investments, without 
lawful right to do so, and contrary to the act of congress in such cases made 
and provided. Your orator has never consented to this method of taxation, 
but has always protested against the same as illegal and contrary to the act 
of congress. And your orator respectfully submits that said statute of the 
state of Kentucky is repugnant to the act of congress in such cases made and 
provided, and, because of said repugnancy, Is void and of no binding force 
as against your orator. Your orator further shows and submits to the court 
that by reason of the formal contract entered Into by all the other banks 
and trust companies in the city of Louisville, and by reason of the former 
adjudication In favor of said banks and trust companies establishing the 
validity of said contract, they will escape local taxation, except on the houses 
owned by them respectively, in which they respectively do business; and 
your orator, coming, as it does, into direct competition with said institutions, 
will be driven out of business if subjected to local taxation; wherefore it 
respectfully insists it Is protected by the acts of congress against such unjust 
discrimination." 

The first question is whether the revenue act of November, 1892, 
taxes the national banks in a way inconsistent with the permission 
given by congress. 

Section 5219 of the Revised Statutes of the United States is as 
follows: 

"Nothing herein shall prevent all the shares in any association from being 
Included in the valuation of the personal property of the owner or holder of 
such shares in assessing taxes imposed by authority of the state within 
which the association is located; but the legislature of each state may deter- 
mine and direct the manner and place of taxing all the shares of national 
banking associations located within the state, subject- only to the two re- 
strictions, that the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of such state, 
and that the shares of any national banking association owned by nonresi- 
dents of any state shall be taxed in the city or town where the bank Is 
located and not elsewhere. Nothing herein shall be construed to exempt the 
real property of associations from either state, county or municipal taxes, to 
the same extent according to its value, as other real property is taxed." 

The state derives its power to tax national banks from this sec- 
tion. The question is whether the provision for taxation of banks 
under the revenue act of November, 1892, is a violation of this sec- 
tion. The provisions of that act are that all banks shall be taxed 
upon their real property and personal property, and also taxed upon 
their franchises to be assessed by subtracting the value of the 
tangible property from the value of the capital stock of the com- 
pany. It is argued that the state has no right to tax the franchises 
conferred by the government of the United States. Bnt it has been 
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decided in the cases of Henderson Bridge Co. v. Kentucky, 166 XT. 
S. 150, 17 Sup. Ct 532, and Adams Exp. Co. v. Kentucky, 16C U. S. 
171, 17 Sup. Ct. 627, that the word "franchise," in the revenue act 
of 1892 was not employed in a technical sense, and that the legisla- 
tive intention was plain that the entire property, tangible and in- 
tangible, of all foreign and domestic corporations, and all foreign 
and domestic companies, possessing no franchise, should be valued 
as an entirety, that the value of the tangible property should be de- 
ducted, and that the value of the intangible property thus ascer- 
tained should be taxed under these provisions. It will be seen, 
therefore, that the taxation upon all banks is nothing but a tax 
upon the value of its capital stock. There is no discrimination 
whatever against national banks in favor of state banks, because 
they are all subject to the same rule of taxation. 

The supreme court of the United States has given section 5219 a 
very liberal construction in sustaining state taxation of national 
banks if not inconsistent with the purpose of congress to prevent a 
discrimination in favor of state banks as against national banks. 
Mr. Justice Miller, in delivering the opinion of the court in the case 
of Davenport Nat. Bank v. Davenport Board of Equalization, 123 U. 
a 83, 8 Sup. Ct. 73, said: 

"It has never been held by this court that the states should abandon sys- 
tems of taxation of their own banks, or of money in the hands of their other 
corporations, which they may think the most wise and efficient modes of 
taxing their own corporate organizations, in order to make that taxation con- 
form to the system of taxing the national banks upon the shares of their 
stock in the hands of their owners. All that has ever been held to be neces- 
sary is that the system of state taxation of its own citizens, of its own banks, 
and of its own corporations shall not work a discrimination unfavorable to 
the holders of the shares of the national banks. Nor does the act of con- 
gress require anything more than this. Neither its language nor its purpose 
can be construed to go any further. Within these limits, the manner of as- 
sessing and collecting all taxes by the states is uncontrolled by the act of 
congress." 

See, also, Mercantile Bank v. City of New York, 121 U. S. 138, 7 
Sup. Ct. 826, and Bank of Redemption v. Boston, 125 U. S. 60, 8 Sup. 
Ct. 772; Palmer v. McMahon, 133 U. S. 660, 10 Sup. Ct 324. 

It is contended, however, that the definition given to the term 
"capital stock," used in the revenue act of 1892, includes more than 
the sum of the values of the shares of the capital stock of a corporation. 
It is true that in the case referred to (Henderson Bridge Co. v. Com., 31 
S. W. 486) the court of appeals of Kentucky held that it was proper 
for the board of valuation and assessment to fix a valuation of the 
capital stock of the Henderson Bridge Company at more than the 
market value of the sum of the shares of the capital stock. In that 
company the shares of capital stock aggregated $1,000,000, the mar- 
ket value of which was 90 cents on the dollar. It had a mortgage 
upon its property to secure a bonded indebtedness of f 2,000,000. In 
reaching the amount of the capital stock of the bridge company, the 
board added the market value of the shares of the capital stock to the 
market value of the mortgage bonds, taking it for granted that that 
would show the real amount of property, tangible and intangibly 
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owned by the company. This mode of assessing the capital stock 
was held to be proper under the law. In such a case, of course, the 
assessment for taxation would be more than the value of the shares 
of the capital stock. There could be no such result, however, in 
the application of the law to national banks, because they are not 
permitted to issue bonds, and do not hold property under mort- 
gage. It is not averred in the bill, and it does not appear, that the 
assessment of valuation for taxation against these complainant 
banks exceeds the market value of their shares of capital stock. 
However the law may operate, therefore, upon that class of corpo- 
rations which have bonded indebtedness, it certainly does not in 
the case of the national banks tax anything more than the equivalent 
in value of the shares of the capital stock. If it does so, there 
ought to be some averment to show this. Supervisors v. Stanley, 
105 U. S. 311. The bill contains no such statement 

Another objection to the operation of the revenue act upon the 
complainants is that certain of the state banks and national banks 
are now, by reason of the previous litigation, enabled to escape all 
taxation except that provided under the Hewitt act ; and that this is 
a discrimination against them, in violation of section 5219, above 
quoted. 

In Lionberger v. Bouse, 9 Wall. 468, the fact that a state could not 
collect a tax past a certain amount in the two banks of issue, which 
it had at that time, was held no bar to the collection of the tax on 
the shares of the national banks for a greater amount. In this case 
Mr. Justice Davis, who delivered the opinion of the court, concluded 
as follows: 

"Without pursuing the subject further, it is enough to say, in our opinion, 
congress meant no more by the second limitation in the proviso to the forty- 
first section of the national banking act than to require of each state, as a 
condition to the exercise of the power to tax the. shares in national banks, 
that it should, as far as it had the capacity, tax in like manner the shares of 
banks of issue of its own creation." 

In the former litigation certain banks have been declared to be 
free from taxation by reason of a contract of exemption. By subse- 
quent decisions in the same court, if that be a material question in 
that court, the former ruling was declared erroneous. But, by the 
doctrine of res judicata, the particular banks engaged in the prior 
litigation are able to rely upon it as a bar to the enforcement of 
the law of 1892. That law, by its terms, applied to all banks equally. 
In so far as the state has had the power to do so, therefore, it has 
made the taxation of all banks equal. We do not think that the ex- 
ceptions to the operation of the law, produced by the accident of 
litigation, can make the discrimination arising between the parties 
to the litigation and those who were not parties, — a discrimination 
within the inhibition of section 5219 of the national banking act 
The motions for preliminary injunction will be denied, the demur* 
rers to the bills will be sustained, and the bills dismissed. 
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NORTHERN BANK OF KENTUCKY v. STONE et aL 

(Circuit Court, D. Kentucky.. June 4, 1896.) 

No. 6,585. 

L Res Judicata— Parties Concluded. 

In a suit by a bank to enjoin a county from collecting a tax, an ad- 
judication that the bank had an Irrevocable contract with the state for 
exemption from such taxes by reason of accepting the provisions of a cer- 
tain prior act is not conclusive, in a subsequent suit Involving the right 
of other counties and certain municipal corporations to collect taxes from 
the bank under the same statute. 

SL Same — Conclusiveness as to Party not of Record — Presence of At- 
torney. 

The fact that, In a suit to restrain a county from enforcing collection 
of a tax under a state law, the attorney general of the state appears in 
the court of appeals in behalf of the commonwealth, which Is not a party 
to the record, does not make the adjudication res judicata as against the 
state, and as against other counties and municipalities thereof. 

8. Corporations— Repeal of Charter— Irrevocable Contracts. 

Act Ky. 1856, declaring that all charters and grants of or to corporations, 
or amendments thereof, and all other statutes, "shall be subject to amend- 
ment or repeal at the will of the legislature, unless a contrary intent be 
therein plainly expressed," applies not only to subsequent grants of 
original charters, but to extensions of pre-existing charters. 

4 Same— Extension of Bank Charter. 

The Kentucky statute of 1884 extending the charter of the Northern Bank 
of Kentucky without new conditions, except that the extension shall be 
formally accepted by the bank, shows no intention that the extended char- 
ter shall not be subject to repeal or amendment in accordance with the 
provisions of the act of 1856. 

& Taxation of Banks— Contract Exemptions. 

The Kentucky statute of 1886 known as the "Hewitt Act" lays a tax 
of 75 cents per share on banks and certain other corporations, and, in sec- 
tion 4 of article 2, declares that all banks and corporations accepting the 
act shall be exempt from all other taxation so long as said tax shall be 
paid. Section 6 provides that the act shall be subject to the act of 1856, 
making repealable and amendable all charters or amendments, and other 
statutes thereafter passed. Held* that the acceptance of the act by a bank 
merely created a contract exemption from other taxation which the legis- 
lature could revoke at pleasure. 

Bill by the president, directors, and company of the Northern 
Bank of Kentucky against Samuel H. Stone and others. 

The bill in this case averred that the complainant bank was a corporation 
originally organized by an act of the general assembly of Kentucky approved 
February 20, 1836, to do a general banking business. Its corporate life 
was made to terminate May 1, 1865. The act of February 15, 1858, continued 
the charter privileges of the complainant in full force for 20 years from May 
1, 1865, upon its acceptance of certain conditions, to which the complainant 
duly consented. An act approved February 6, 1882, provided that the charter 
rights and privileges of the complainant should continue and extend In full 
force for 20 years from and after May 1, 1885; reserved to the general assem- 
bly the right to alter, change, amend, or repeal the act, and the charter and 
amendments thereto; and required 'that, before the act should go into effect, 
It should be approved and accepted by a majority in interest of the stock- 
holders. The act was never accepted or approved by the stockholders. 
Thereafter another act was passed, approved March 6, 1884, providing that 
the chartered rights and privileges of the complainant should be extended 
In full force for 20 years from and after the 1st of May, 1885, and that the 
act should go into effect when It should be approved by the stockholders of 
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the bank and notice of the approval given to the governor of the common- 
wealth. It did not contain the clause reserving to the legislature the power 
of repeal. It was duly accepted. The fifteenth section of the original charter 
of the complainant required the cashier to pay to the treasurer of the com- 
monwealth 25 cents on each $100 of stock held and paid for in said bank 
which should be in full of all tax or bonus: provided, that the legislature might 
Increase or diminish the same, but at no time should the tax exceed 50 cents 
on each $100 of stock paid for in said bank. By an act of 1836 the legisla- 
ture Increased the tax to 50 cents; and this the complainant paid each year 
down to July 1, 1886, when the Hewitt law was passed. The court of ap- 
peals of Kentucky, as early as 1838, held that the language In the complain- 
ant's charter constituted a contract with the state, which was inviolable, 
and a limitation on the legislative power to tax the stock of the bank or its 
property. Johnson v. Com., 7 Dana, 339. By a subsequent decision It was 
determined by the same court that the limitation Included taxation by any 
of the municipal subdivisions of the state, and therefore prevented such mu- 
nicipal subdivisions from taxing the real estate of the bank, although situ- 
ated within their boundaries^ Farmers' Bank of Kentucky v. Com., 6 Bush, 
127. The complainant duly accepted within the required time, the benellt 
of the Hewitt act, by filing a consent in writing, under the seal of the bank, 
with the governor of the commonwealth, and paid the tax under the Hewitt 
act from that time down to July 1, 1893. Thereafter the auditor of 
state refused to receive the tax under the Hewitt law, although tendered by 
the complainant Upon the announcement of the decision of the court of 
appeals in 1895 (31 S. W. 1013), payment was accepted from the bank for the 
amount due under the Hewitt law from 1893 to 1896. The principal office 
of the complainant is in the city of Lexington, in the county of Fayette. It 
has one branch in the city of Paris, in the county of Bourbon, and another 
in the city of Covington. The bill avers that the revenue act of 1892 violates 
the contract between it and the state in the charter and the amendments to 
the charter and the contract between it and the state under the Hewitt law. 
The bill further avers that under the revenue act of 1892 the board of valu- 
ation and assessment certified to the authorities of the county of Bourbon the 
proportion of the franchises found to be taxable by the county of Bourbon 
In the year 1893; that thereupon the county of Bourbon caused to be placed 
In the bands of James McClure, sheriff of said county, and the collector of 
its revenue, the tax bill made out accordingly; that on July 13, 1894, the 
complainant filed in the circuit court of Bourbon county (that being a court 
of general Jurisdiction) its petition against the said county and sheriff, set- 
ting forth in said petition, in apt terms, the contract between it and the state 
In regard to taxation under the original charter and under the Hewitt law, 
claiming that no taxes could be collected from the complainant except In pur- 
suance thereof during its charter life, and that the act of November U, 1892, 
was unconstitutional and void, as Impairing the obligation of these contracts, 
and praying the court to establish these contracts, and to enjoin the 6ald 
Bourbon county and McClure, the sheriff, from attempting to collect any 
taxes contrary thereto; that, issue having been joined upon the complain- 
ant's said suit, a judgment was rendered in the Bourbon circuit court to the 
effect that the act of November 11, 1892, did not violate any contract between 
the complainant and the state, and Judgment was entered accordingly; that 
thereupon the complainant appealed from said judgment to the court of 
appeals of Kentucky; that In that court Its appeal, having come on to be 
heard, was argued by counsel, among others, by the attorney general for the 
commonwealth of Kentucky on behalf of the commonwealth, who insisted 
upon the affirmance of the judgment; but the court adjudged that the judg- 
ment of the lower court was erroneous, and remanded the case to the Bourbon 
circuit court for a Judgment in conformity to its opinion, In which opinion it 
was held that the Northern Bank of Kentucky had an irrevocable contract 
under the Hewitt act and Its charter, which prevented the authorities of the 
state or any of its municipal subdivisions from imposing any other tax than 
that prescribed in the Hewitt act The bill concludes as follows: "The 
premises considered, the complainant says It has been fully and finally adju- 
dicated In proceedings between it and the said Bourbon county (which rep- 
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resented the commonwealth, and in law all other municipalities deriving 
power from the commonwealth) that complainant's contract is valid and en- 
forceable, and that the complainant cannot be subjected to any greater rate 
of taxation than that agreed upon by it under the Hewitt law; if the com- 
monwealth of Kentucky shall be adjudged to have retired from said con- 
tract, then to no greater rate of taxation than is provided for under the 
complainant's charter and amendments." 

J. D. Hunt and Humphrey & Davie, for complainant. 
W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of 
valuation and assessment of the state of Kentucky. 
John R. Allen, for Fayette county. 
W. P. Kimball, for city of Lexington. 
W. McD. Shaw, for city of Covington. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). Under 
the decision already rendered in the case of the Bank of Kentucky 
against Stone and others, there can be no doubt that, on the case 
made both in the bill and on the proof, the defendants the board of 
valuation and assessment and Bourbon county are estopped by the 
former adjudication from asserting that the complainant bank is 
liable for any taxes to Bourbon county under the revenue act of 
1892, becauefe, as between the complainant and that county, it was 
adjudicated that the complainant had an irrevocable contract with 
the commonwealth by which all taxation against it should be lim- 
ited to the tax provided in the Hewitt act, and that the tax upon 
the franchise under the revenue act was a violation of such contract. 
It is also contended on behalf of the complainant that the other 
defendants, Fayette county, the city of Lexington, the city of Cov- 
ington, and the city of Paris, are equally bound bv the adjudication 
against the county of Bourbon. We do not think that this con- 
tention can be sustained. The theory seems to be that, as the 
county of Bourbon is a municipal corporation under the state gov- 
ernment, the state is bound by the adjudication against it, and 
therefore every other subdivision is bound. It seems to us that this 
would be extending the doctrine of res judicata further than any 
authority will justify. The argument is based upon the decision 
of the court of appeals of Kentucky in Franklin County Court v. 
Deposit Bank of Frankfort, 87 Ky. 382, 9 S. W. 212. In that case 
the Deposit Bank of Frankfort was seeking to enjoin the county 
court of Franklin county from levying a tax upon its property in 
addition to the tax of 50 cents a share upon its stock which its 
charter provided should be in full of all tax or bonus. It was held 
that this was a contract which prevented any additional tax in any 
form upon its property by the state. The court then continued : 

"But It is contended that its terms do not bar the county and city from lev- 
ying and collecting taxes for county and city purposes. In this position 
counsel clearly overlook the fact that the county and city are integrant parts 
•f the state, and that they cannot levy and collect taxes without the author- 
ity of the state conferring that right upon them. So, the absurdity is present- 
ed that the state contracts with the appellee, in consideration of its paying 
fifty cents on each one hundred dollars of its capital stock, to release It of all 
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tax or bonus (this is the meaning of the language), and at the same time 
authorizes its local subdivisions to levy and collect other taxes off of the ap- 
pellee; that is to say, that the state, by its contract with the appellee, de- 
prives Itself of the right to levy and collect other taxes off of the appellee, 
but may, notwithstanding, authorize all of its subdivisions, if the appellee's 
property were distributed in all of them, to levy and collect other or addi- 
tional taxes off of it. It seems that it would occur to one at first blush that 
such a procedure would be a palpable violation of the contract. Under such 
a contract between individuals, a doubt could not exist. The state, when 
she makes a contract based upon a valuable consideration, stands upon pre- 
cisely the same footing." 

This decision adjudged two things: First, that the state had 
power by contract to impose a limitation upon the taxing power, 
whether exercised by itself or by municipalities in which it might 
vest the same power; and, second, that the language of the restric- 
tion in this case mnst be construed as intended to limit the whole 
power, whether exercised by state or with the state's permission 
by municipalities. The argument of counsel assumes that as the 
county derives its power to tax from the state, which is all that 
was decided in the case cited, it is, in levying taxes, the mere agent 
of the state, and therefore a judgment against the county on a tax 
question is a judgment against the agent in respect of the business 
of the principal, and is binding upon the latter as a privy. Indeed, 
the argument goes further. It assumes that a county is a part of 
the state government, and therefore a judgment against the county 
is a judgment in fact against the state. This is applying the doc- 
trines of agency and privity under circumstances to which they have 
but little application." The source of all political power including 
the power to tax is in the people of the state. By a constitution 
they create a state government and a legislature, and confer upon 
the legislature power to organize local municipal governments, and 
to give such governments the power to levy taxes in order to dis- 
charge their other appointed functions. The municipal govern- 
ments are entities distinct from the state government, incurring 
liabilities of their own in no way binding upon the state, and ac- 
quiring rights and property in which the state has no property in- 
terest. Except where the law makes the municipal government an 
agent for the state in collecting the state's taxes or in discharging 
some other state function, there is no relation between the one and 
the other of principal and agent, as that relation is usually under- 
stood in the law. The state may, through its legislative branch, 
confer upon, and withdraw from, the counties and cities, power of 
taxation. But, when the power thus conferred is for the benefit 
of the local community in which it is to be exercised, its exercise 
is not by an agent for a principal ; it is by a quasi independent gov- 
ernment, for the benefit of the people within its limits. The legis- 
lature, if not restrained by the constitution, may, by contract with 
individuals, limit its power either to levy taxes itself or to grant 
the right of taxation to municipalities; and the individual may 
avail himself of such restriction by resisting taxation in violation 
thereof either by the state or municipality. But in a controversy 
between the individual and the municipality as to the restriction, 
its existence or extent, the latter is contending for the benefit of 
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itself and its people, not for the state and its people. The taxes it 
proposes to collect are to be spent, not for the state at large, but 
for the convenience and benefit of the people within its limits. In 
seeking by suit to establish its right to tax, therefore, the city or 
county is not acting as agent for the state, but for itself. Hence 
the judgment is not binding upon the state as principal. 

The only other possible relation of privity of the state to the liti- 
gation must grow out of the fact that it involves the validity of a 
power granted by the state to the city or county; but this does not 
make the state privy to the judgment. In granting the power, the 
state did not enter into an enforceable covenant of warranty with 
the counties and cities that the power as against every individual 
was valid. Certainly, it cannot be claimed that the state could be 
vouched in by the county or city as a warrantor of the validity of 
the power, or, by notice of the pendency of the suit, could be bound 
conclusively by the subsequent judgment. If the contention of 
counsel for the complainant is sound, it must follow that the state 
and all its municipalities, great and small, would, by a judgment in 
favor of an individual or corporation against a village in a remote 
county adjudging a limitation upon the taxing power of the state, 
be estopped to deny the limitation in any future litigation with 
the same individual or corporation, although no appeal may have 
been taken to a higher court, and although neither the state nor 
the other municipalities may have had any notice whatever of the 
litigation, or any right or opportunity to be heard upon the question 
decided. We do not decide, because it is not necessary to do so, 
whether a county or city would be privy to a judgment against the 
state adjudging a limitation upon the taxing power; but it suffices 
to say that the question is in some important respects different 
from the one we have been discussing. 

The case of People v. Holladay, 93 Gal. 241, 29 Pac. 54, does not, 
it seems to us, support the contention of the complainant. In 
that case the question was of the title to certain property claimed 
to have been dedicated as a park. The lot was situated in the 
city of San Francisco, and the city and county of San Francisco 
brought a suit in ejectment to recover possession of the tract from 
the defendant, who had obstructed the use of the same by the pub- 
lic, and excluded them therefrom. In this action the city and 
county were defeated, and a judgment rendered finding that the 
defendant was the owner of the undivided "/so of land, and his 
title thereto was quieted as against the city and county. Subse- 
quently, the attorney general, on behalf of the people of the state, 
on relation of one Bryant, brought another suit raising the same 
question, and seeking to oust the defendant from the possession 
of the same tract. It was held that the city and county of San 
Francisco had the authority to maintain an action for the purpose 
of preserving the rights of the general public to the use of squares, 
or land claimed as such, within its limits, and in such action it was 
authorized to put in issue the alleged rights of the people to such 
easement; and the state was bound by the result of such litigation, 
if the same was not collusive. It is unnecessary for us to ex- 

88 P.— 27 
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press an opinion upon the correctness of this decision, because it 
can be easily distinguished from the case at bar. The city and 
county of San Francisco in the former litigation represented the 
same public which was represented by the state in the case before 
the court. The controversy was over the public use in the city 
of land claimed as a public square. It was obvious that the city, 
county, and state were representing the same interest and the same 
right with respect to exactly the same subject-matter. In the pres- 
ent case the subject-matter of the former litigation was the taxes 
due from the complainant bank to Bourbon county, — taxes which 
were to be expended by Bourbon county for county purposes and 
for the benefit of the people living in Bourbon county. The sub- 
ject-matter of the present action which it is sought to conclude by 
the former action is the taxes due from the complainant bank to 
the city of Paris, to be expended for the benefit of the people of 
that city; to the county of Fayette, to be expended for the benefit 
of the people of Fayette; to the city of Lexington, to be expended 
for the benefit of the people of Lexington; and to the city of Cov- 
ington, to be expended for the benefit of the people of the city of 
Covington. The rights of these various municipal corporations to 
the taxes claimed grow out of the same revenue act of November, 
1892, but the parties and the persons in interest are different. 

We have not deemed it necessary to consider another serious ob- 
jection which might be urged to the use of a decree against Bour- 
bon county to bar the state and other counties, and that is that, in 
the absence of power to enjoin the state in a suit, it would be diffi- 
cult to justify the plea against the state of res judicata based on a 
decree of injunction against a municipality or state agency which 
does not enjoy the same immunity. To give the decree such an effect 
would seem to violate the state's exemption from suit. It suffices, 
however, to place our decision on the ground first above stated. 

The fact that the attorney general appeared on behalf of the com- 
monwealth in this litigation when it reached the court of appeals is 
not a circumstance which could be held to bind the commonwealth 
and all of its agencies by the litigation. There were a great many 
tax cases pending before the court at the same time. In some of 
these cases the commonwealth was a party, and the attorney general 
was therefore present to argue the question on its behalf in those 
cases. Even if this had not been the case, the case of Carr v. U. S., 
98 U. S. 433, shows that the appearance of the attorney general on be- 
half of the counties could not bind the state. In the case referred 
to, the point in controversy was over the title to land of the United 
States to certain lots in possession of its officers in San Francisco. 
The United States filed a bill to quiet title to the property. The 
defendant set up, by way of estoppel, certain judgments in eject- 
ment rendered by the state court at the suit of his grantor against 
certain officers of the government, who, as its agents, had possession 
of the lots. In those actions the United States district attorney and 
additional counsel employed by the secretary of the treasury ap- 
peared for the defendants, and the question of title had been the 
same. It was held that the former judgment was not an estoppel 
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against the United State* Mr. Justice Bradley, in delivering the 
opinion of the court, said: 

"It may be contended that the United States consented to have its title 
determined in these cases, and that such consent was manifested by the 
employment of the district attorney and additional counsel to aid In the 
defense. But we do not think that any such Inference can be legally deduced 
from the action of the secretary of the treasury. He may have deemed it 
prudent to assist the officers who were sued, without intending to waive any 
of the rights of the government; and, in fact, he had no authority to waive 
these rights." 

The attorney general of the state in these cases, in appearing in 
the court of appeals of Kentucky for the county of Bourbon, did not 
intend to waive any rights of the state, and, so far as appeared, he 
had no authority to do so. Our conclusion, therefore, is, that the 
complainant bank cannot, in its controversy with the city of Lexing- 
ton, Fayette county, the city of Paris, and the city of Covington, 
and with the board of valuation and assessment so far as concerns 
the apportionment and certification of the assessment by the board 
to those municipalities, rely upon or derive any benefit from the de- 
cree in the complainant's favor against Bourbon county. 

We are thus brought to the question whether, as between the de- 
fendants just named and the Northern Bank of Kentucky, the latter 
has, by virtue of its acceptance of the Hewitt act, an irrevocable 
contract with the state of Kentucky, by which the taxes to be im- 
posed during its corporate existence upon it shall be limited to those 
provided in the Hewitt act A second and alternative question is 
presented by the bill of the bank and by the argument of its coun- 
sel. It is contended that, even if the state had the right at any 
time to withdraw from the contract with the complainant bank en- 
tered into by the latter^ acceptance of the Hewitt act, there must 
be restored to the complainant the tax limitation under its charter 
which it was enjoying when it accepted the terms of the Hewitt act. 

The original charter of the bank, granted in 1835, provided that it 
should pay into the treasury 25 cents a share of stock, which should 
"be in full of all tax or bonus: provided, that the legislature may 
increase or diminish the same, btit at no time shall the tax exceed 
fifty cents on each" share of stock. In 1836 the legislature in- 
creased the tax to 50 cents a share. In 1838 this was held by the 
.court of appeals of Kentucky to be an irrevocable contract between 
the bank and the state, preventing the state from taxing the prop- 
erty of the bank or its stock either against the bank or against its 
holders. Johnson v. Com., 7 Dana, 339. In 1869 it was held by 
the same court that the same contract in another charter prevented 
taxation of the bank by counties and cities. Farmers' Bank of 
Kentucky v. Com., 6 Bush. 127. These decisions never have been 
overruled. Manifestly, if the limitation was continued in exten- 
sions of the charter, it was broad enough to prevent taxation by the 
counties and cities, defendants in this case, under the revenue act 
of 1892. The original charter of the bank expired May 1, 1865. By 
an act approved February 15, 1858, the chartered privileges and 
rights of the president, directors, and company of the Northern Bank 
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of Kentucky were continued in force for 20 years from the 1st day 
of May, 1865. The extension was granted subject to certain restric- 
tions on the powers of the bank not contained in the original char- 
ter, and imposed on it the obligation to establish certain branches. 
In 1882 the legislature passed an act to extend the charter of the 
bank for 20 years from May 1, 1885. That act contained this clause: 
"Sec. 3. The general assembly of the commonwealth of Kentucky hereby 
reserves to itself the right to alter, change, amend or repeal this act, and the 
charter and amendments thereto extending this act at its pleasure." 

This act was not accepted by the bank in accordance with its 
terms. Two years later another act was passed, which read as 
follows: 

"Section 1. That the chartered rights and privtteges of the president, direct- 
ors and company of the Northern Bank of Kentucky shall continue and be 
extended in full force for twenty years from and after the first day of May, 
one thousand and eight hundred and eighty-five. 

"Sec. 2. That said bank, under the continuance and extension hereby 
granted, shaU be subject to all the restrictions, limitations, penalties, condi- 
tions and duties, and be entitled to all the rights granted to and imposed upon 
it by the act of its incorporation, and the acts amendatory of or relating 
thereto. 

"Sec. 8. Said bank may be known by, and sue and be sued, contract and be 
contracted with, by and under the name of the Northern Bank of Kentucky, 
as fully as by and nnder its present name. 

"Sec. 4. This act shall go into effect when it shall be approved by the stock- 
holders of said bank at their regular annual meeting, or at a called meeting 
ordered for that purpose by the president and directors of said board, at 
which called meeting a majority in interest of said stockholders shall be 
present Notice of said approval shall be given by the president of the bank 
to the governor of this commonwealth." 

The question is whether this act is to be construed and read with 
the act of 1856 as a part of it. The act of 1856 read as follows: 

"Section 1. That all charters and grants of or to corporations, or amend- 
ments thereof, and aU other statutes, shall be subject to amendment or repeal 
at the will of the legislature, unless a contrary intent be therein plainly ex- 
pressed: provided, that whilst privileges and franchises so granted may be 
changed or repealed, no amendment or repeal shall impair other rights pre- 
viously vested. 

"Sec. 2. That when any corporation shall expire or be dissolved, or its cor- 
porate rights and privileges shall cease by reason of a repeal of its charter, 
or otherwise, and no different provision is made by law, aU its works and 
property, and all debts payable to it, shall be subject to the payment of debts 
owing by it, and then to distribution among the members according to their 
respective interests; and such corporation may sue and be sued as before, for 
the purpose of settlement and distribution as aforesaid. 

"Sec. 8. That the provisions of this act shall only apply to charters and acts 
of incorporations to be granted hereafter; and that this act shall take effect 
from its passage." 

The court of appeals of Kentucky, in the case of the Franklin 
County Court ▼. Deposit Bank of Frankfort (June, 1888) 87 Ky. 
382, 9 8. W. 212, held that the act of 1856 did not apply to subse- 
quent acts extending charters granted before its passage, and that 
the exemption from further taxation was as inviolable under the 
extended charter as it was during the life of the original charter. 
But in the case of Deposit Bank of Owensboro v. Daviess Co. (Ky.; 
March, 1897) 39 S. W. 1030, a majority of the court of appeals ex- 
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pressly overruled the decision in Franklin County Court v. Deposit 
Bank of Frankfort, and held that the act of 1856 must be read into 
all charter extensions granted after its passage, whether the orig- 
inal charter was granted before the act of 1856 or not. It is said 
that the last ruling was obiter dictum, and unnecessary in deciding 
the case before the court. But this is by no means clear. In the 
latter case the question involved the construction of the Hewitt 
act In all discussions of that act it had been supposed to be a 
material preliminary step to determine whether there were any 
banks which would surrender an irrevocable tax exemption privi- 
lege in accepting the terms of the Hewitt act. We think we must 
therefore treat the two decisions above cited as conflicting; and, in 
any event, it is for us now to exercise an independent judgment in 
the matter. In the earlier decision the court of appeals held that 
the extension related back to the date of the original charter, and 
that, therefore, the act of 1856 did not apply, because, by its third 
section, its application was limited "to charters and acts of incorpo- 
rations to be granted" thereafter. It was further held that, even 
if the act of 1856 would apply to extensions of old charters, it did 
not do so here, because the various provisions of the extension act 
of 1872 manifested an intention of the legislature, so clear as to be 
"plainly expressed," that the act of 1856 should not apply. We can- 
not concur in the view that the act of 1856 did not apply to subse- 
quent extensions of old charters. The purpose of such a reserva- 
tion act is too clear to be misunderstood. It was to prevent the 
granting of corporate powers, franchises, or privileges in such a 
way as to be beyond the control and regulation of the legislature, 
unless the legislature "plainly expressed" its purpose to reserve the 
power to alter, amend, or repeal. The reason for the act was the 
inconvenience experienced from the irrevocable charters thereto- 
fore granted. Is.it to be supposed that the legislature, in the act 
of 1856, intended to allow those charters, which had led to the 
enactment of the law, to be extended without being affected by its 
restrictive provisions? The first section of the act applies "to all 
charters and grants of or to corporations or amendments thereof, 
and all other statutes." The third section limits the application of 
the act "to charters and acts of incorporations to be granted here 
after." We think that this extension was a grant to a corporation 
or an act of incorporation granted after the act of 1856. It seems 
to us a strained and narrow construction to carry back its date by 
relation to the time of the original charter. In some senses it is 
true that the extension merely carries on the same old corporation, 
giving it additional life; but, within the purpose of the act of 
1856 to prevent the granting of irrevocable exemptions, the giving 
of additional life to such an immunity was a new grant, — a new 
charter. It is our duty to give effect to this act so as to avoid the 
evil aimed at by the legislature, and no refined reasoning as to the 
question whether an extension is the lengthening of an old life, 
or the granting of a new one, ought to blind us to the palpable in- 
tention of the legislature to prevent, except by express words, the 
future granting of irrevocable powers, privileges, or exceptions. 
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It is well settled by the supreme court of the United States that tax 
exemptions are not favored, and are to be given the strictest con- 
struction (Trust Co. v. Debolt, 16 How. 435); and it may well follow, 
as a corollary to these principles, that laws passed by the legisla- 
ture to prevent irrevocable tax exemptions are to be liberally con- 
strued. 

The next question is whether there is anything in the act of ex- 
tension to justify us in holding that there is an intention "plainly 
expressed" in it to make the rights and privileges therein extended 
irrevocable. The act of extension under consideration in the case 
of Franklin County Court v. Deposit Bank of Frankfort, supra, was 
the first act of extension, which was quite elaborate, and contained 
many new conditions; but the one we have to consider is a simple 
extension without new conditions, except that it shall be formally 
accepted by the bank. We are unable to perceive any plain ex- 
pression of the intention of the legislature to make the rights and 
privileges granted irrevocable. They are granted for 20 years, 
and, without the rule of construction enjoined in the act of 1856, 
this would be held to imply an intention that they should not be 
subject to amendment or repeal during that period. But the act 
of 1856 was passed for the precise purpose of avoiding the usual 
implication, and of requiring affirmative language to sustain the 
claim that rights and privileges granted for any length of time 
could not be revoked before its expiration. Griffin v. Insurance Co., 
8 Bush, 592; Cumberland & O. R. Co. v. Barren County Court, 10 
Bush, 609. We find no such affirmative language in this act* We 
cannot attach the significance that counsel do to the passage of two 
acts extending the charter of the Northern Bank, the one containing 
an express reservation, and the other enacted two years later omit- 
ting it. Each act must be construed as it stands, and, in the ab- 
sence of something affirmative in the latter act itself to exclude 
the act of 1856, it is to be treated as part thereof. This conclusion 
makes it unnecessary for us to consider the soundness of the prop- 
osition that, upon repeal of the Hewitt act, those who had surren- 
dered exemptions were entitled to a restoration of them. 

We come, then, to the question: Did the Hewitt act confer on the 
banks accepting it a contractual immunity from taxation incapable 
of repeal during their corporate existence? The first section of the 
second article of the Hewitt act provided that shares of stock in state 
and national banks, and other institutions of loan and discount, and 
in all corporations required by law to be taxed on their capital 
stock, should be taxed 75 cents a share,. and upon all surplus over 
and above 10 per cent on their capital stock the same rate of taxa- 
tion as was assessed upon real estate, which, it was declared, should 
be in full of all tax, state, county, and municipal. The fourth and 
remaining sections of the article we give below: 

"Sec 4. That each of said banks, institutions and corporations, by Its 
proper corporate authority, with the consent of a majority in interest of a 
quorum of its stockholders, at a regular or called meeting thereof, may give 
its consent to the levying of said tax, and agree to pay the same as hereto 
provided, and to waive and release all right under the acts of congress or 
under the charters of the state banks to a different mode or smaUer.rate of 
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taxation, which consent or agreement to and with the state of Kentucky 
shall be evidenced by writing under the seal of such bank and delivered to 
the governor of this commonwealth; and upon such agreement and consent 
being delivered, and in consideration thereof, such bank and its shares of 
stock shall be exempt from all other taxation whatsoever, so long as said 
tax shall be paid during the corporate existence of such bank. 

"Sec 5. The said banks may take the proceeding authorized by section 4 of 
this act at any time until the meeting of the next general assembly: provided, 
they pay the tax provided In section 1 from the passage of this act. 

"Sec. 6. This act shall be subject to the provisions of section 8, chapter <», 
of the General Statutes. 

"Sec. 7. If any bank, state or national, shall refuse or fail to pay the tax 
imposed by this act, or shall fail or refuse to make the consent and agree- 
ment as prescribed in section 4, the shares of stock of such bank, institution 
or corporation, and its surplus, undivided accumulations and undivided 
profits, shall be assessed as directed by section 2 of this act, and the same 
taxes— state, county and municipal— shall be imposed, levied and collected 
upon the assessed shares, surplus, undivided profits and undivided accumu- 
lations as Is imposed on the assessed taxable property in the hands of Indi- 
viduals: provided, that nothing herein contained shall be construed as ex- 
empting from taxation for county or municipal purposes any real estate or 
buildiug owned or used by said banks or corporations for conducting their 
business, but the same may be taxed for county and municipal purposes as 
other real estate Is taxed." 

Section 8, chapter 68, of the General Statutes, referred to in sec- 
tion 6, was the above act of 1856. 

But for the respect we feel for the judgment of the majority of 
the court of appeals, deciding the Bank Tax Cases, 97 Ky. 591, 31 
S. W. 1013, and the very able opinion of Chief Justice Pryor in 
support of that judgment, we should have thought that there could 
be no doubt of the necessary construction of the article of the Hewitt 
act above quoted. The act of 1856 is incorporated in the article of 
the Hewitt act above quoted, not merely by a rule of construction en- 
joined by a preceding legislature, and presumably accepted by the 
legislature passing the Hewitt act, but the latter legislature has 
expressly and affirmatively adopted it as part of the article. 

It is said, however, that the sixth section was not intended to 
apply at all to the contract of limited tax exemption contained in the 
fourth section, but that its purpose is to be found in, and limited to, 
the desire of the legislature to secure to itself the right to repeal 
the act before the acceptance of its terms by the banks. The sug- 
gestion seems to us utterly inadequate to explain the insertion of the 
section in the act. All the banks were required to accept the act be- 
fore the next meeting of the legislature, so that the right to repeal 
must, in this view, have been limited to the short time remaining of 
the pending session of the legislature, and the interval when the leg- 
islature was not in session. With submission, a construction limiting 
the reservation clause to so inconsequential a purpose is unreasona- 
ble. Since the decision by the supreme court in Bank v. Knoop, 
16 How. 369, in 1853, that a state might restrict its taxing power 
over a corporation by charter provisions in the nature of a contract 
which was irrevocable, the main object of the clause reserving power 
in the legislature to alter or repeal charters and acts of incorpora- 
tion has been to render tax exemption revocable; and it is to miss 
wholly the significance of such a clause to hold that it has no applica- 
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tion to a tax limitation, when it is expressly made part of the act de- 
daring such limitation. It would be extremely difficult for a court, 
bound to follow the decisions of the supreme court of the United 
States, to hold that a clause of an act expressly reserving in the leg- 
islature the right to amend or repeal it does not apply to tax exemp- 
tions conferred by the same act. In Tomlinson v. Jessup, 15 WalL 
454, an act of South Carolina provided that every charter or incorpo- 
ration granted or renewed should at all times be subject to amend- 
ment, alteration, or repeal, unless the granting or renewing act 
should in express terms provide otherwise. The question was 
whether this applied to a tax exemption of the property of a com- 
pany which was in terms to last during the continuance of the ex- 
isting charter. The supreme court held that it did* Mr. Justice 
Field said, in delivering the opinion of the court: 

'There is no subject over which it is of greater moment for the state to 
preserve its power than that of taxation. It has, nevertheless, been held by 
this court, not, however, without occasional earnest dissent from a minority, 
that the power of taxation over particular parcels of property, or over prop- 
erty of particular persons or corporations, may be surrendered by one leg- 
islative body, so as to bind its successors and the state. • • • In these 
cases, and in others of a similar character, the exemption is upheld as being 
made upon considerations moving to the state which give to the transaction 
the character of a contract It is thus that It is brought within the pro- 
tection of the federal constitution. In the case of a corporation, the ex- 
emption, if originally made in the act of incorporation, is supported upon 
the consideration of the duties and liabilities which the corporators assume 
by accepting the charter. When made, as in the present case, by an amend* 
ment of the charter, it is supported upon the consideration of the greater 
efficiency with which the corporation wiU thus be enabled to discharge the 
duties originally assumed by the corporators to the public, or of the greater 
facility with which it wiU support its liabilities and carry out the purposes 
of its creation. Immunity from taxation, constituting in these cases a part 
of the contract with the government, is, by the reservation of power such 
as is contained in the law of 1841, subject to be revoked equally with 
any other provision of the charter whenever the legislature may deem it 
expedient for the public Interests that the revocation shall be made. The 
reservation affects the entire relation between the state and the corporation, 
and places under legislative control all rights, privileges, and immunities 
derived by its charter directly from the state. Rights acquired by third 
parties, and which have become vested under the charter, in the legitimate 
exercise of its powers, stand upon a different footing; but of such rights it is 
unnecessary to speak here. The state only asserts in the present case the 
power under the reservation to modify Its own contract with the corporators. 
It does not contend for a power to revoke the contracts of the corporation 
with other parties, or to impair any vested rights thereby acquired/' 

The "reservation" clause has been applied to tax exemption privi- 
leges in accordance with the doctrine above declared in Atlantic ft 
G. R. Go. v. Georgia, 98 U. 8. 359, and Hoge v. Railroad Co., 99 U. 
S. 34a 

The court of appeals of Kentucky in the Bank Tax Cases relied 
much on the case of New Jersey v. Yard, 95 IT. S. 104. In that case 
the question was whether a tax exemption was subject to repeal 
under a general reservation act. The railroad company which was 
claiming the exemption had been organized in 1835, before the 
passage of the reservation act. A supplement was passed expressly 
reserving the power of repeal. A second supplement without any 
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reservation was passed. This second supplement related to a tax 
controversy, and provided for a settlement of it by written accept- 
ance by the railroad company. It was held that the general reser- 
vation act did not apply to a limited tax exemption granted to the 
company in this supplement. The court pointed out that general 
acts of reservation passed by one legislature are binding on a sub- 
sequent legislature only so far as it chooses to conform to them, and 
• that it is a question in every case whether the legislature making 
a contract intends the former reservation act to become by implica- 
tion a part of the contract. In the case before the court it was 
held that the provision for specific rate of taxation was inconsistent 
with such an implication, because there was a fair adjustment of a 
subject of dispute for a valuable consideration on both sides, be-, 
cause the contract assumed the shape of a formal written contract, 
and because of the scope of the words of the contract, which were 
that "this tax shall be in lieu and satisfaction of all other taxation 
or imposition whatsoever by or under the authority of this state or 
any law thereof." Were it not for the sixth section of the Hewitt 
act, the case would have a moBt important bearing in considering 
whether the legislature passing the Hewitt act intended that the 
act of 1856 should be incorporated by implication in the Hewitt 
act But that which was a matter of inference and argument in 
New Jersey v. Yard is in* the case before us determined by the ex- 
press declaration of the legislature passing the Hewitt act. Those 
circumstances and that language of the act under consideration 
which were regarded in the Yard Case as inconsistent with an im- 
plication that the general reservation act should be read into it 
cannot prevail against the express direction by the legislature that 
the reservation act must be applied to it. It is, as the supreme 
court declares it to be, only a question of legislative intention; 
and, when the intention is expressly declared, there is no room for 
implication. 

The fourth section of the Hewitt act, construed in the light of the 
reserved power of repeal in the sixth section, was a proposal to the 
banks that they should pay a certain tax, and no more, during their 
corporate existence, unless the legislature should see fit sooner to 
withdraw from the agreement. The question is asked why the 
old banks should surrender their charter right to a lower tax assess- 
ment for the rate fixed under the Hewitt act if it is true that the 
legislature could withdraw from it at pleasure. It is a sufficient 
answer to say that they had in fact no irrevocable exemption to 
surrender; and though they claimed it, and had then the decision 
of a state circuit court upholding #the claim, it was so doubtful 
that they preferred to accept a somewhat higher rate of taxation 
by the state alone than to run the risk of being subjected to the 
much heavier taxation, both state and local, imposed by the seventh 
section of the Hewitt act upon banks which should not accept the pro- 
posal of the fourth section. 

Having concluded that the act of 1856 must be applied to the 
fourth section, the question remained whether the tax exemption, 
after acceptance by the banks, was a "right previously vested" 
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within the proviso of that act. If so, it cannot be impaired. The 
court of appeals held that it was such a right. We cannot concur 
in this view. It seems to us that the legislature in this proviso 
was merely expressing in words the limitation that always exists 
upon the reserved power of amendment or repeal of corporate char- 
ters. A legislature cannot, by amendment or repeal of a charter, 
deprive the members of a corporation of the property or contract 
rights it has acquired by the exercise of its corporate powers. # 
Com. v. Essex Co., 13 Gray, 239; Miller v. State, 15 Wall. 478; Sage 
v. Dillard, 15 B. Mon. 349; Holyoke Co. v. Lyman, 15 Wall. 500. 
It cannot annul contracts made by the corporation with third per- 
sons in the exercise of its lawful franchises. It cannot undo that 
which is done. It cannot say that that does not exist which does 
in fact exist. It cannot recall an executed grant of property. But 
it can revoke for the future anything in the charter of a promissory 
character, whether it is contractual or merely gratuitous. In 
Greenwood v. Freight Co., 105 U. S. 13, 19, the question was of the 
effect of the repeal of an act conferring a charter upon a street- 
railway company that had built its track in the streets. Mr. Jus- 
tice Miller, speaking for the court, said: 

"If the essence of the grant of the charter be to operate a railroad and to 
use the streets of the city for that purpose, it can no longer so use the streets 
of the city, and no longer exercise the franchise, of running a railroad in the 
city. In short, whatever power is dependent solely upon the grant of the 
charter, and which could not be exercised by unincorporated private persons 
under the general laws of the state, is abrogated by the repeal of the law 
which granted these special rights." 

See, also, Miller v. Railroad Co., 21 Barb. 513; Zabriskie v. Bail- 
road Co., 18 N. J. Eq. 178; Bailroad Co. v. Veazie, 39 Me. 571; 
Hawthorne v. Calef, 2 Wall. 10-24; Com. v. Essex Co., 13 Gray, 239. 

The limited tax exemption under the Hewitt act was a contract 
between the bank and the state. The reserved right to repeal made 
the contract one which the state could revoke at pleasure. The 
court of appeals, in the Bank Tax Cases, relied on Commissioners 
of Sinking Fund v. Green & B. R. Nav. Co., 79 Ky. 73. In that 
case it was decided that the legislature could not, under the act of 
1856, take from the navigation company, without making compen- 
sation therefor, the right it had acquired under a contract with the 
state to take for a term of years tolls from vessels navigating the 
Green and Barren rivers, in consideration of its agreement, then 
fully performed, to put in repair, and maintain at its own expense, 
the line of navigation. It may be hard to reconcile this case with 
Greenwood v. Freight Co., but it can be distinguished from the 
case at bar. In the case cite*, the court treated the right which 
the state proposed to exercise as a reserved right of rescission, and 
held that it could only be exercised on condition that the grantee 
of the state should receive compensation for the money advanced 
to improve the property of the state the use of which he was not 
permitted to enjoy. In the case at bar, the banks surrendered noth- 
ing of value to the state for the limited tax exemption of the Hew- 
itt act, and the power of revocation was not in any view, therefore 
trammeled by conditions. 
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In view of our conclusion that the complainant has not estab- 
lished, as against any of the defendants except Bon rbon county, the 
existence of an irrevocable contract of tax exemption, either by res 
judicata or on the merits, and as this issue thus presented and de- 
cided is the only one upon which complainant, a corporate citizen 
of Kentucky, can ask a federal court for relief, we. do not pass upon 
or decide the question raised by Complainant under the state deci- 
sions whether prior decisions of the court of appeals, though now 
overruled, prevent the collection of taxes accruing during those 
years when the prior decisions holding them uncollectible and void 
remained unreversed. For the reasons given, the order of the 
court will be that the motion for an injunction against Bourbon 
county and the certification of the assessment to it by the board of 
valuation is granted, and to this extent the demurrers to the bills 
are overruled; but, as to the certifications of the assessment to the 
other municipalities, the demurrers are sustained, and the bill dis- 
missed. 



WELSBACH LIGHT CO. v. MAHLER. 

(Circuit Court, S. D. New York. June 6, 1898.) 

Equity Practice— Discontinuance. 

When a cause has been at Issue for over two years by filing of replica- 
tion, and nothing whatever has since been done, complainant cannot then 
discontinue; and defendant is entitled to put the cause on the calendar, 
and take an order dismissing the bill. 

This was a suit in equity by the Welsbach light Company against 
William Mahler. The cause was heard on complainant's motion for 
leave to discontinue. 

John B. Bennett, for the motion. 
Edward N. Dickerson, opposed. 

LACOMBE, Circuit Judge. This case was at issue by filing of rep- 
lication more than two years ago. Since that time nothing has been 
done by complainant, except serving the papers for this motion. In con- 
sequence, there is no evidence upon which complainant could ask for 
judgment; nor has the time to take testimony been extended bj order 
of court, nor by express stipulation nor by implied stipulation, as in 
cases where both sides take testimony after the expiration of the time 
fixed by rule. Defendant is therefore entitled to put the cause on 
the equity calendar, and take an order dismissing the complaint. To 
allow the plaintiff to discontinue would deprive defendant of the right 
to enter such judgment of dismissal, and possibly avail of it hereafter 
in future litigation between the same parties. The motion for leave 
to discontinue is denied; but, if complainant so desires, a decree may 
be entered reciting the progress of the action, and dismissing com- 
plaint, with costs to defendant 
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BICKFORD et al v. McCOMB. 

(Circuit Court, W. D. Tennessee, W. D. May 20, 1898.) 

No. 421. 

1. Liabilitt o» Stockholder— Bill to Subject Assets— Parties. 

Mill, ft Y. Code Tenn. § 4168, allowing any creditor or stockholder, 
whether he has recovered a judgment or not, to file a bill to subject assets 
to the payment of his debt, Is not applicable to a suit to which the cor- 
poration is not a party, and in which a judgment creditor seeks to subject 
assets in the hands of a creditor or stockholder; and in such case the bill 
must show execution and nulla bona return. 

% Insolvent Corporation— Bill for Contribution— Nulla Bona Return. 
Where a judgment creditor of an insolvent corporation, who was not a 
party to the insolvency proceedings, files a bill for contribution against a 
distributee who has received more than his equitable share of the assets, 
he need not make the corporation or other creditors parties, nor allege 
execution and nulla bona return. 

8L Equity— Suit for Contribution against Distributees of Insolvent— 
Laches. 

Where Insolvency proceedings against a corporation were pending for 
nearly ten years, a resident creditor, engaged for over four years of the 
time in litigation with the corporation over a claim growing out of his 
relation as its landlord, who does not become a party to the insolvency 
proceedings, and file his claim therein, is guilty of both willful neglect and 
want of diligence, and cannot maintain a suit against distributees for 
contribution. 

This is a suit in equity by W. A. Bickford and H. R. Sherrod 
against J. J. McComb to subject to the payment of their judgments 
against the Southern Oil Works assets of such corporation received 
by him on final distribution in insolvency proceedings. It was sub- 
mitted on the pleadings, certain record evidence, and an agreed state- 
ment of facts. 

Prior to the transactions hereinafter mentioned, the Southern Oil Works was 
a Tennessee corporation, doing business at Memphis. On the 27th of May, 
1875, the state, upon the relation of Kortrecht and other stockholders, filed a 
bul in equity to dissolve the corporation, wind up its affairs, sell Its assets, 
and pay Its debts, as provided in the statutes of Tennessee in such cases. 
Mill ft V. Code, fifi 4146-4168 (Thomp. ft S. Code, IS 3409-3431). J. J. McComb, 
the principal stockholder, was also a very large creditor, both as a llenholder 
and as a general creditor. He filed a cross bill for the enforcement of his 
lien and the collection of his debt, not only by the sale of its properties, but 
also by*an assessment for the unpaid stock of the stockholders. After about 
10 years of voluminous and formidable litigation, there was a final decree 
disposing of the assets by sale, assessing the stockholders upon the unpaid 
stock, and a distribution of the proceeds among the creditors, according to 
the terms of that decree. The date of this decree was January 7, 1885. Mc- 
Comb was declared a creditor for $126,190.30, and he was assessed, as unpaid 
on his shares of stock, $36,375, which was credited upon his debt From the 
assessments on other stockholders and other assets there also was realised by 
him in the distribution a further sum of $25,172.42, which was also credited 
upon his debt against the company; making a total credit of $61,547.42 which 
he received out of the assets, leaving a balance due to him of $61,642.83. 
Pending that suit, and about a year after it was begun, W. A. Bickford and 
H. B. Sherrod, the plaintiffs in this case, leased to the Southern Oil Works 
certain storehouses in the city of Memphis, to be used as a warehouse for the 
storage of its products. On the 28th of November, 1876, this building col- 
lapsed, and was totally destroyed. On the 18th of January, 1881, Bickford 
and Sherrod respectively began suits against the Southern Oil Works daim- 
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ing that the damage was caused by overloading the floors of the building 
contrary to the terms of the lease, and on the 5th of May, 1885, In the supreme 
court of Tennessee, each recovered a judgment for the sum of $4,080. Coun- 
sel say In their briefs that an execution issued upon these judgments, and 
was returned nulla bona. It is not so stated in the bill filed in this case, does 
not appear so by the transcript of the record of the suit filed as proof in the 
case, does not appear so in the agreed statement of facts filed by counsel, and 
I have had the records searched which were agreed to be used in evidence, 
by the clerk, who does not find any such execution or return, if in fact they 
ever existed. But on the 1st of January, 1887, they filed this bill in the chan- 
cery court of the state, from which it was removed to this court, against J. J. 
McComb alone, except that they made the Memphis & Charleston Railroad, in 
which he was a stockholder, a party, for the purpose of securing service upon 
him in this suit by attachment, which became unnecessary, as he subse- 
quently appeared and answered. The company was named a defendant, but 
there was never any service of process to bring it in as a party. 

The bill states substantially the foregoing facts. Alleges that the judgments 
have never been paid; that McComb had appropriated all the assets to the pay- 
ment of his own debt against the company, of which he was the principal, 
if not the only, creditor, and the largest stockholder; alleges that Bickford 
and Sherrod had no notice of the pendency of that suit at the time they made 
the leases or at any subsequent time, and no knowledge whatever of Its char- 
acter and object; that the company contested the claim for damages, taking 
the case to the supreme court of the state, where the judgments obtained were 
finally affirmed. It sets up that the company was at the time of the filing of 
this bill insolvent, and that at the time of the filing of the Kortrecht bill it was 
insolvent, and wholly unable to pay its debts; that, being so insolvent, its 
assets have passed into the hands of McComb as a trust fund for the payment 
of its debts, and particularly for the payment of these judgments; and then 
prays that all the money and property heretofore owned by the Southern Oil 
Works, and heretofore delivered and paid to the defendant McComb, as well 
as the unpaid capital stock of McComb in the Southern Oil Works, be declared 
a trust fund for the payment of the debts of the Southern Oil Works, and 
that the same may be administered in this court according to the practice of 
courts of equity. It prays for an account, for a decree upon final hearing, for 
the amount due upon the Judgments, and that the payment thereof by the 
said McComb be decreed, or a just and equitable proportion thereof, according 
to the amounts found to be due, and for general relief. The answer of Mc- 
Comb sets up and pleads the Kortrecht suit and decrees as a bar to the relief 
prayed for in the bill, and also relies upon the facts in that suit; that McComb 
is a creditor with preferred liens, and, after having advanced very large sums 
of money, has still a large amount due him, as appears by the record in that 
suit It avers that, if the plaintiffs were not formal parties to that suit, they 
were, by operation of law, substantial parties to it as creditors of an insolvent 
corporation bound to take notice of its winding up; that if, in fact, they had 
no notice of the pendency of that proceeding, they were nevertheless chargea- 
ble with notice of the pendency of the suit, and that their contract of lease 
was actually made after the suit was commenced, and under circumstances 
requiring them to take notice of its condition, and the fact that It was being 
wound up as an insolvent corporation; that they were residents of the city of 
Memphis at the time of the bringing of this suit, at the time of the making 
of their lease and of obtaining their judgments, of the filing of this bill, 
and continuously during the whole progress of the proceedings in that suit; 
and that they were as effectively and completely bound by the said decrees 
as If they had been formal parties thereto. The respondent also states that 
he has already had assessed against him the unpaid, outstanding amounts 
due on his shares of stock, and that he is not liable for any further or other 
assessments in this suit He then sets up his indebtedness against the com- 
pany, and reiterates his claim against It, and denies any responsibility to the 
plaintiffs by reason of the facts for the judgments they have obtained against 
the company. 

To save the expense of taking the testimony and producing the records, the 
parties have Sled a stipulation, by which it is agreed as follows: 
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"In the above cause, with the view of saving the trouble and expense of 
taking testimony, and in order to fix the facts upon which the case Is to be 
tried, it is agreed as follows: (1) That the charter of the Southern Oil Works 
is contained in chapter 105, pp. 692-594, of the Acts of the General Assembly 
of the state of Tennessee of 1869-70 (Private), to which reference is hereby 
made, and such charter may be used in evidence for all the purposes of this 
suit (2) It is further agreed that the suit mentioned in the bill and also 
in the answer of J. J. McComb, on file herein, was brought in the First chan- 
cery court of Shelby county, Tenn., on the 27th day of March, 1875, and that 
the bill was filed under sections 4146-4168 (3409-3431) of the Code of Tennes- 
see, and more particularly under the last-named section; that is, 4168 (3431). 
(3) It is further agreed that all the statements of fact contained in the said 
answer of the said J. J. McComb are to be taken as true for all the purposes 
of this suit, except where the same are contradicted by the statements con- 
tained in this agreement, and in such cases this agreement Is to be taken as 
true. (4) It is further agreed that the copy of the decree of the chancery 
court of Shelby county, Tennessee, attached to and made an exhibit to the said 
answer of the said J. J. McComb, is a true copy of the decree pronounced by 
the said chancery court in the suit mentioned in the second paragraph of this 
agreement, and that the said decree has never been reversed, vacated, or set 
aside. (5) It is further agreed that the original records in the two suits of 
W. A. Bickford v. The Southern OH Works et als. and H. R. Sherrod v. 
The Southern Oil Works et als., mentioned in the bill in this cause, or 
certified copies of such records, including the records in the circuit court, 
and the records in the supreme court, and a certified copy of final judg- 
ment in said court, may be considered as evidence in this cause for all 
proper purposes. (C) It is further agreed that both W. A. Bickford and H. R, 
Sherrod resided in Shelby county from the beginning of the suit mentioned 
In the second paragraph of this agreement until the end of it, but neither one of 
them was made a party plaintiff or defendant in the suit, and neither one of 
them was served with process therein, or appeared therein, or asked to be made 
a party thereto. 

"January 24, 1893." 

J. M. Gregory and Gantt & Patterson, for complainants. 
. Wm. M. Randolph & Sons, for defendants. 

HAMMOND, J. (after stating the facts). Because of its vague- 
ness and too general averments it is difficult to determine the tech- 
nical character and purpose of this bill. Seemingly, it is a bill to 
administer the assets of the corporation in insolvency, and yet it 
makes only one of the stockholders a party, and does not make the 
company itself a party, but selects one of the stockholders who had, 
through legal proceedings for that purpose, been paid out of the as- 
sets of the company a part of the debt due him as a creditor, and 
who, by the same legal proceedings, has paid all that was due from 
him as a stockholder, and asks to charge him as a trustee of the 
assets for the payment of its debts. It does not seek to bring in 
other creditors to share in those assets, but confines its operation to 
the simple purpose of having that stockholder and creditor pay the 
judgments of the plaintiffs. In effect, it is a bill to charge McComb 
with the payment of those debts as if he were himself the judgment 
debtor, upon the theory that he has come into the possession of as- 
sets of the company which would have been liable to execution in 
satisfaction of these judgments if the assets had remained in the 
hands of the company, treating the legal proceedings by which Mc- 
Comb 'was paid his own debt against the company as having had no 
effect whatever in establishing any right to the possession of thai 
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which he has received. This is a very broad, if not loose, view of the 
doctrine that the assets of a corporation are a trust f and for the pay- 
ment of its debts, wherever the assets may be found. There can 
be no doubt about the doctrine in its general statement nor in its 
particular application, as suggested here, that a creditor cannot sel- 
fishly appropriate the assets to the payment of his own debt, ignor- 
ing all other creditors; but, thus broadly stated, the principle is 
confined to an appropriation by the creditor, which the courts will 
not sustain as a lawful application of the assets, to the payment of 
his debt It does not follow from the general doctrine that when a 
creditor has by a judgment and an execution levied upon the as- 
sets, or by any other legal proceeding adequate for the purpose, pro- 
cured a judicial judgment and decree that the assets are liable to the 
payment of his clpim, and by like judicial judgment and decree ap- 
propriates particular assets to that purpose, that he can be in that 
condition always, and under all circumstances, charged as a trustee 
for other creditors who have not been paid. It depends, of course, 
upon the validity of the' proceedings and their legal effect. Even if 
a creditor, by his vigilance and diligence, has succeeded in collecting 
out of the insolvent corporation more than other creditors have re- 
ceived, it is not, as a matter of course, to charge him as a trustee for 
the benefit of other creditors. The outstanding creditors must have 
some equity as against him arising out of the wrongfulness of his 
advantage in the premises. 

Treating the bill as one to charge a stockholder or a creditor with 
liability for the debts of the corporation because of his possession 
of the assets, it may be very doubtful whether such a bill can be 
maintained, at least in the federal courts, unless there has been an 
exhaustion of remedies against the corporation itself, at least to the 
extent of an execution and nulla bona return, and this, even though 
the corporation be insolvent. Taylor v. Bowker, 111 U. S. 110, 4 
Sup. Ct. 397; Jones v. Green, 1 Wall. 330. But, assuming that this 
equitable remedy has been enlarged by the Tennessee statute (Mill. 
& V. Code, § 4168), which allows any creditor or any stockholder, 
whether he has recovered a judgment or not, to file a bill to sub- 
ject the assets to the payment of his debt, this bill cannot be treat- 
ed as a suit of that kind, for the reason that the corporation is not 
made a party, and therefore the bill does not come within the pro- 
visions of that statute. It is a bill against McComb only, and the 
case must be determined with sole reference to the rights of these 
creditors against him seeking to charge him as trustee, and it would 
seem to fall directly within the above-cited cases requiring a judg- 
ment and nulla bona return. For want of an averment in the bill 
that there has been an execution issued, and nulla bona return, and 
for want of proof of that fact, it might be sufficient to dismiss this 
bill upon the apparent theory of its draftsman as a bill to enforce a 
trust against the assets of a corporation. But under the general 
allegations of the bill, and its prayer for general relief, there is an- 
other view of the rights of the plaintiffs to maintain it which was 
suggested and argued. Reasonably, it may be treated as a bill for 
contribution against a distributee of an insolvent corporation to 
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compel him to refund, for the benefit of any creditor who has not 
received his share of the insolvent assets, whatsoever part may be- 
long to him as a surplus over and above that which he, the said dis- 
tributee, ought to have received upon an equitable distribution of 
the assets. The principle is stated in the case of Williams v. Gibbes, 
17 How. 239, 255, as "* # # well settled, in respect of proceed- 
ings in chancery for the distribution of a common fund among the 
several parties interested, that an absent party who had no notice 
of the proceedings, and was not guilty of willful laches or unrea- 
sonable neglect, will not be precluded by the decree of distribution 
from the assertion of his right by bill or petition against the trustee, 
executor, or administrator; or, in case they have distributed the 
fund in pursuance of- an order of court, against the distributees." 
Quoting from the case of David v. Frowd, 1 Mylne & K. 200, the 
court, first relating the practice of giving notice by advertisement 
for creditors and others interested in the distribution of the fund to 
appear and file their claims, remarks upon the fact that such adver- 
tisements may and must in many cases not reach the parties really 
entitled, because they are abroad, or from a multitude of circum- 
stances, and then observes as follows: 

"If a creditor does not happen to discover the proceedings In court until after 
distribution has been actually made, by order of the court, amongst the par- 
ties having, by the master's report, an apparent title, although the court will 
protect the administrator who has acted under the orders of the court, yet, 
upon a biU filed by that creditor against the parties to whom the property has 
been distributed, the court wiU, upon proof of no willful default on the part 
of such creditor, and no want of diligence on his part, compel the parties de- 
fendant to restore to the creditor that which of right belongs to him.' 9 

Again, referring to the case of Gillespie v. Alexander, 3 Buss. 130, 
with approval, the court further says that: 

"If the creditor does not come in until after the executor has paid away the 
residue, he is not without remedy, though he is barred the benefit of that de- 
cree,— that is, the decree of distribution. If he has a mind to sue the legatees, 
and bring back the fund, he may do so; but he cannot affect the legatees 
except by suit, and he cannot affect the executor at all." 

I cannot find that any of the cases on this subject require that the 
creditor shall have a judgment and nulla bona return. He stands 
in the suit against the overpaid distributee precisely as if he were 
appearing in the original suit where the assets were distributed to 
prove his claim. It seems to me that the bill, in this aspect of it, 
is not subject to objection for want of parties, or for the want of 
judgment and nulla bona return; and the only question in the case 
is whether or not the absent party who has failed to receive his part 
of the assets has been "guilty of willful laches or unreasonable neg- 
lect," or has made "proof of no willful default, and no want of rea- 
sonable diligence on his part." 

It is agreed between the parties that the plaintiffs in this case 
were neither parties plaintiffs nor defendants in the suit of the state 
ex rel. Kortrecht against the Southern Oil Works; that neither of 
.them was ever served or appeared therein, or asked to be made a 
party thereto; and it is further agreed that they both resided in 
Shelby county from the beginning of that suit until the end of it. 
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It otherwise appears from the records in evidence that the suit was 
actually pending at the time their lease commenced, and had been 
for more than a year. After the collapse of the warehouse, which 
took place more than a year and a half from the beginning of the 
lease, they brought a suit for damages, which was dismissed with- 
out a trial on the merits. For what reason, does not appear. A 
second suit was brought on the 12th of January, 1881, more than 
four years after the disaster, and nearly five years after the Kort- 
recht suit was commenced, and while it was still pending, and about 
five years before the final decree in that suit, being about six years 
before the filing of thf bill in this case. It is stated in briefs of coun- 
sel for the plaintiffs that McComb was the only creditor appearing 
in the suit, that there was never any advertisement for other cred- 
itors to appear and file their claims, but this fact is not covered by 
the agreement of counsel, and the court here does not know how 
the fact may be. Occupying the relation of landlords to the South- 
ern Oil Works it would seem almost incredible that these plaintiffs 
should allow 11 years to elapse without any knowledge of the cir- 
cumstance of that. suit, or without any information as to the exist- 
ing conditions that would have put them upon inquiry as to the 
affairs of the corporation. They lived in the same city, and were 
for nine years of that period engaged in litigation with the company 
to establish their claims for damages. Indeed, they waited nearly 
two years after they obtained the judgments before they filed this 
bill, and all this time, both before and after judgment, they allege 
that they were in ignorance of the existence of the Kortrecht suit. 

It is to be observed that the cases establishing the right of the 
outlying creditor to sue the distributees for contribution not only 
require that he shall be without willful default, but that he shall 
establish by proof that there was no want of reasonable diligence on 
his part in ascertaining the true condition of affairs. In the case 
of Board of Public Works v. Columbia College, 17 Wall. 521, 530, 
it is held that the rule requiring the existence of special circumstan- 
ces bringing the case under some recognized head of equity juris- 
diction should not only be insisted upon with rigor whenever the 
property sought to be reached constitutes, as here, assets of a de- 
ceased debtor which have already been subjected to administration 
and distribution, but some satisfactory excuse should be given for the 
failure of the creditor to present his claim in the mode prescribed by 
law before the distribution. It is true that these creditors were 
suing at law to establish their claim for damages; that the South- 
ern Oil Works was resisting the claim step by step; that the com- 
pany carried the case by appeal to the supreme court, and submitted 
to judgment only in the court of last resort; and it is true that that 
litigation was for some reason protracted during a period of more 
than nine years counting from the beginning of the second suit to 
the final judgment in the supreme court. But all thesfe facts do not 
answer the rule of diligence, because they have no relation to the 
duty of the plaintiffs, whether they procured judgment or not upon 
their claims, to take the necessary steps to present them in the court 
of insolvency, where the assets were being administered. They could 

88 F.-28 
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not act as if the pendency of their suits were a lien on the assets, 
as if by judgment or attachment on the bill. All they had to do 
in order to share in the assets of the Southern Oil Works in the 
Kortrecht suit was to appeal, and file their petition stating the pen- 
dency of their suits at law, their expectation of judgment, and ask- 
ing the court of insolvency to retain a sufficient amount of the as- 
sets to answer that judgment, or to then and there itself adjudicate 
the amount due, and pay the plaintiffs their pro rata according to the 
allegations of the petitions and the order of the court. Ignorance in 
fact of the pendency of the proceedings is not an answer to the rule 
of diligence, because, if it were, there would be no limitation upon 
the rule that an absent creditor, who is as ignorant, might come 
in under any circumstances, and ask for a contribution and restora- 
tion of a sufficient amount to pay his claims. But we have seen that 
this is not the rule. The question is, has there been any willful 
neglect on the part of these plaintiffs to appear in the Kortrecht suit, 
and take the necessary steps to protect their interests and receive 
their share, or has there been diligence on their part to inform them- 
selves of the facts in that behalf? It seems to me too plain for any 
argument that on the facts stated there has been both a willful neg- 
lect and a want of diligence. Common prudential considerations on 
the part of one bearing the relation that these plaintiffs bore to the 
Southern Oil Works in respect of their claims, both as landlords 
and claimants, for damages, would require that inquiry should be 
made as to the condition of the company and its affairs. Common 
repute about the courts and about the town would have been suffi- 
cient to have put the plaintiffs, who were renting to the Southern 
Oil Works, and claiming damages against them, upon inquiry as to 
whether or not it was a solvent or insolvent corporation, and wheth- 
er it was being administered in insolvency or not; and the mere 
lapse of time during the pendency of those proceedings is almost con- 
clusive of a want of diligence and willful neglect where the parties 
did not reside abroad, and there are no special circumstances to ac- 
count for the alleged ignorance of the facts. Nothing is shown in 
the proof in this case to excuse this ignorance Nothing is set up in 
the proof to explain it. It is relied upon as a bare fact, without 
explanation or excuse, as a ground of ^equity to support this bill. 
It would break down all the safeguards of legal proceedings to al- 
low them to be disturbed under such circumstances. 

This view of the case makes it unnecessary to consider many of 
the other questions that have been argued in the case, especially 
those in relation to the right of a creditor to pursue the assets of 
an insolvent corporation for the payment of its debt by proper pro- 
ceedings for that purpose. I do not think this is that kind of a bill, 
but, if it can be held to be so, it must fail for want of proper par- 
ties. I doubt very much if that principle would authorize a cred- 
itor to file what is substantially a second bill to administer the affairs 
of an insolvent corporation for the payment of its debts and the dis- 
tribution of its assets; and, if the bill can be supported at all, it 
can only be upon the ground mentioned in the case of Williams v. 
Gibhes, supra, of the right of a creditor to sue the distributees inde- 
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pendently, and upon distinctive and wholly different grounds of equi- 
ty than those involved in a bill to administer the assets of an in- 
solvent corporation. 

The bill will be dismissed at the plaintiffs' costs. Ordered accord- 
ingly. 



WRIGHTMAN T. BOONB COUNTY. 

(Circuit Court of Appeals, Eighth Circuit June 27, 1888.) 

No. 1,038. 

L CONSTRUCTION OF STATUTB8— RETROSPECTIVE LEGISLATION. 

A statute Is not to be given a retrospective effect unless it clearly and 
unequivocally appears that such was the legislative Intent. 
2. Limitation of Actions— Rhvivob of Judgment— Retrospective Legisla- 
tion. 

Act Ark. April 8, 1801, providing that no scire facias to revive a Judgment 
"shall be issued but within ten years from the date of the rendition of 
the judgment," and that the act should take effect one year from its date, 
was intended to have a retrospective operation, 
a Circuit Courts of Appeal— Jurisdiction— Constitutional Questions. 

Under Act March 3, 1891, §§ 5, 6, a circuit court of appeals has no Juris- 
diction of a case in which the question is whether a state statute is void 
because it contravenes the constitution of the United States. 
4 Same. 

If it is claimed that a law of a state is void because it contravenes the 
constitution of the United States, a circuit court of appeals has no juris- 
diction of the case, although it may involve the consideration of many other 
questions. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

O. W. Watkins, for plaintiff in error. 

Joseph M. Hill and James Brizzolara, for defendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Jndge. 

SANBORN, Circuit Judge. On April 6, 1897, George W. Wright- 
man, the plaintiff in error, sued out a writ of scire facias to revive a 
judgment which he had recovered in the court below on May 13, 
1880, against Boone county, in the state of Arkansas, the defendant 
in error. The county answered, among other things, that the scire 
facias was not issued until after more than 10 years had elapsed from 
the rendition of the judgment, that the judgment had never been re- 
vived, that more than 10 years had elapsed since the last payment 
was made thereon, and that the action was barred by the statute 
of limitations. Upon a demurrer, and at the close of the trial, the 
court below sustained this defense, and rendered a judgment against 
the plaintiff. Its ruling is based upon this state of the law: On 
and prior to April 8, 1891, the owner of a judgment in the state of 
Arkansas had the right to a writ of scire facias to revive it at any 
time within 20 years after its rendition. Brearly v. Peay, 23 Ark, 
172, 174; Crane v. Crane, 51 Ark. 287, 294, 11 S. W. 1. On that 
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day the legislature of the state of Arkansas passed, and the governor 
of that state approved, an act in these words: 

"Section L That no scire facias to revive a Judgment shall be issued but 
within ten years from the date of the rendition of the judgment; or if the 
judgment shall have been aforetime revived then within ten years from the 
order of revivor. 

"Sec. 2. This" act shall take effect and be in force from and after one year 
from the date of its passage." 

Acts Ark. 1891, p. 192 (Sand, ft H. Dig. I 4208). 

The court below held that this law was a bar to the prosecution of 
this action, and this ruling is challenged on the ground that, if this 
act was intended to have that effect, it was in violation of section 10 
of article 1 of the constitution of the United States, that no state 
shall pass any law impairing the obligation of a contract. Of course, 
the question whether or not the act was intended to have a retro- 
spective effect, whether or not it was intended to prevent the issue 
of writs of scire facias to revive judgments rendered before it was 
enacted, accompanies, and is presented with, the question of its con- 
stitutionality as it always is when a law is challenged under this 
clause of the constitution; but no other question of any importance 
is raised by the record before us. It is conceded that a construction 
which gives to a statute a retrospective effect should not be adopted 
unless it clearly and unequivocally appears that the legislature enact- 
ed it with the intention to cause that effect. End. Interp. St. § 271; 
Twenty Per Cent. Cases, 20 Wall. 179, 187; Shreve v. Cheesman, 
32 U. S. App. 676, 689, 16 C. C. A. 413, 417, and 69 Fed. 786, 792; 
Bank v. Reithmann, 49 U. S. App. 144, 25 C. C. A. 101, and 79 Fed. 
582; Jaedicke v. U. S., 29 C. C. A. 199, 85 Fed. 372, 375. An ex- 
amination of the law in question, however, has left no doubt in our 
minds that the legislature of Arkansas intended that this act should 
affect judgments rendered before as well as those rendered after its 
passage. It provides that no scire facias shall issue to revive any 
judgment except within 10 years from its rendition. The legisla- 
ture had the power to except from this broad prohibition judgments 
rendered before the enactment of the law, but it did not do so. The 
fact that it failed to make any exception raises a strong presumption 
that it intended to make none, and brings any exception that a court 
might be disposed to make into the forbidden category of judicial 
legislation. Madden v. Lancaster Co., 27 U. S. App. 528, 540, 12 
C. C. A. 566, 573, and 65 Fed. 188, 195; Morgan v. City of Dee Moines, 
19 U. S. App. 593, 8 C. O. A. 569, and 60 Fed. 208; Paving Co. v. 
Ward, 55 U. S. App. 730, 741, 28 C. C. A. 667, and 85 Fed. 27, 35; 
Mclver v. Bagan, 2 Wheat 25, 29; Bank v. Dalton, 9 How. 522, 528; 
Vance v. Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854. The second sec- 
tion of the act provides that it shall not take effect until one year 
after its passage. The plain purpose of this provision was to give 
the holders of judgments rendered 10 years or more before the pas- 
sage of the act a reasonable time within which to revive their judg- 
ments before the law took effect A construction that the act has no 
application to judgments rendered before its enactment would render 
this provision nugatory, and would fly in the teeth of the maxim 
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that "all the words of a law must have effect, rather than that part 
should perish by construction." City of St. Louis v. Lane, 110 Mo. 
254, 268, 19 S. W. 533; Knox Co. v. Morton, 32 U. S. App. 513, 518, 
15 C. C. A. 671, 675, and 68 Fed. 787, 790; Paving Co. v. Ward, 55 
U. S. App. 730, 741, 28 C. a A. 667, and 85 Fed. 27, 35. The re- 
sult is that the real question in the case is whether or not this law 
of the state of Arkansas is void because it is in contravention of the 
constitution of the United States. But section 5 of the act of March 
3, 1891 (26 Stat, 828, c. 517), declares that appeals may be taken to 
the supreme court "(6) in any case in which the constitution or law 
of a state is claimed to be in contravention of the constitution of the 
United States.*' Section 6 provides that in cases other than those 
provided for in section 5 the circuit courts of appeals may exercise 
appellate jurisdiction unless otherwise provided by law. This is not 
a case other than those provided for in section 5, and consequently 
this court has no jurisdiction of it. A careful examination of these 
sections of the act of congress in Hastings v. Ames, 32 U. S. App. 
485, 15 C. O. A. 628, and 68 Fed. 726, and in Pauley Jail Bldg. & 
Mfg. Co. v. Crawford Co., 28 C. C. A. 579, 84 Fed. 942, led us to the 
conclusion that, if it is claimed that a law of a state is void because 
it contravenes the constitution of the United States a circuit court 
of appeals has no jurisdiction of the case, although it may involve 
the consideration of many other questions. Upon the authority of 
these cases the writ of error in this case is dismissed for want of juris- 
diction. 
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LBZINSKY v. METROPOLITAN ST. RY. CO. 

(Circuit Court of Appeals, Second Circuit June 24, 189a) 

No. 112. 

L Street Railways— Liability for Tort— Unauthorized Acts of Employes. 
In the absence of testimony showing authority from the company, 
the act of a street-railway conductor in causing the arrest of a former 
passenger Immediately after ejecting him from the car for refusing to pay 
fare Is outside the course of his employment, so that no action will lie 
against the company for malicious prosecution and false imprisonment 

1 Same— Ratification of Unauthorized Act. 

The action of a clerk in the claims department of a street-railway com- 
pany, in endeavoring to convince a magistrate that a conductor was right 
in causing the arrest of a passenger after ejecting him from the car for 
refusal to pay fare, is not a ratification of the conductor's unauthorized 
action, where the clerk was merely directed by his superior to go to the 
police court, "and see what the matter was." 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law by Eugene Lezinsky against the Metro- 
politan Street-Railway Company for malicious prosecution and false 
imprisonment In the circuit court a verdict was directed for de- 
fendant, and judgment entered accordingly, to review which the 
plaintiff sued out this writ of error. 
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Samuel S. Slater, for plaintiff in error. 
Charles F. Brown, for defendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is a writ of error to review a 
judgment in the circuit court for the Southern district of New York 
for the defendant, upon a verdict which was directed by the court 
upon the defendant's motion at the close of the plaintiff's case. The 
action was against the Metropolitan Street-Railway Company for 
malicious prosecution and for false imprisonment. The facts were 
as follows: The plaintiff, on April 3, 1896, at 12:30 p. m., entered 
at Spring street, in New York ,City, a car of the defendant, which 
was going uptown, and paid his fare. The car stopped, on account 
of a blockade, before it reached Houston street, when the con- 
ductor told the passengers that, if they were in haste, they had 
better walk to Houston street, where cars were being switched back, 
and take an uptown car, that he had no transfers, but that "it would 
be all right" if the passengers would explain to the inspector who 
was in charge of switching the cars. The plaintiff walked to Hous- 
ton street, but a car had just left. The inspector told him to ex- 
plain to the conductor of the next northward car the circumstances 
in regard to the payment of fare, and that a new payment would not 
be required. The plaintiff, with other passengers from the original 
car, boarded a car at Bleecker street, a block above Houston street; 
but its conductor demanded fare from all the passengers, would 
not recognize the previous payment, stopped the car at Ninth 
street, and ordered the passengers to pay the fare or to leave the 
car. The plaintiff refused to obey either direction, was ejected, and 
thereupon the conductor charged him with disorderly conduct, and 
requested a policeman to arrest him. He was put under arrest, 
and made a countercharge against the conductor, who was also 
arrested, and both were taken to the station house, detained 2| 
hours, when the plaintiff was tried and discharged. Upon the way 
to the station house, the party met the conductor of the first car, 
who explained the facts to the second conductor, but he persisted 
in making the charge. At the station house, one Isaacson, a clerk 
in the defendant's claim department, who was sent there by some 
one of the defendant's officers to find out what the matter was, 
endeavored to persuade the plaintiff to withdraw his charge, saying 
that the conductor would also withdraw; but the plaintiff refused, 
and the case was heard, Isaacson arguing before the magistrate in 
support of the charge against the plaintiff. 

The complaint was not brought to recover damages for the de- 
fendant's unlawful ejection of the plaintiff from the car, but to 
recover for a malicious prosecution and false imprisonment by the 
defendant's agent, after the plaintiff left, the car. The defendant's 
liability depends upon the answer to the questions: First Was 
the conductor acting in the course of his employment and within 
the scope of his authority, express or implied, in causing the arrest 
of the plaintiff, after he left the car, for his prior disobedience? 
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And, secondly, if the conductor acted without authority, was there 
any testimony from which a jury could properly infer a ratification 
by the defendant of the conductor's act in causing the arrest? 

The defendant is a common carrier, and it was its duty, upon the 
payment of fare, to exercise due care in the safe carriage of the 
defendant to the point upon the line of the road where he wished 
to go; and for his improper removal from the car it would have 
been liable in damages, because the carrier's obligation to transport 
safely "includes the duty of protecting the passenger from any in- 
jury cause by the act of any subordinate or third person engaged 
in any part of the service required by the act of transportation."" 
Steamship Co. v. Kane (decided at the present term of this court) 
88 Fed. 197. The subsequent act of the conductor in causing the 
arrest of the passenger was apparently outside of the course oil 
his employment, outside of his service as a conductor, and was hir 
act as an individual. It cannot be inferred, in the absence ol 
testimony, that it is in the course of the employment of a conductor 
of a street cable car to cause the immediate arrest of a former pas- 
senger for his conduct in refusing to pay fare or to leave the car, and 
thus to take the risk of being compelled to leave his car in thr 
street temporarily unprovided with a conductor. A criminal charge, 
under the circumstances of this case, was baseless (Lynch v. Railway 
Co., 90 N. Y. 77); and while it is established that "a corporation is 
liable civiliter for torts committed by its servants or agents pre- 
cisely as a natural person, and that it is liable as a natural person 
for the acts of its agents done by its authority, express or implied," 
though there be no written appointment or authority (Railway v. 
Harris, 122 U. S. 597, 7 Sup. Ct. 1286; State v. Morris & E. R Co., 
23 N. J. Law, 369; Rounds v. Railroad Co., 64 N. Y. 129; Mott v. 
Ice Co., 73 N. Y. 543), yet there should be some testimony or some 
circumstance to show that authority had been conferred for such a 
manifest apparent departure from the line of the business of a con- 
ductor of a street electee car. 

It was sought to show ratification of the act by the attendance 
and conduct of one Isaacson at the hearing before the magistrate, 
and by the scope of Isaacson's employment He was a clerk in the 
defendant's claim department, which had charge of the preparation 
of accident cases for trial, and was sent by his superior officers to 
go to the police court, "and see what the matter was." Inasmuch 
as a conductor had left his car, and been taken to the station house 
in charge of an officer, the direction was a very natural one to give. 
Isaacson went, and after ineffectually trying to induce the plaintiff 
to abandon his charge, and have a dismissal of both cases, he en- 
deavored to show the magistrate that the conductor was in the 
right, and, in so doing, imitated the conductor in departing from his 
employment, without authority and with intrusive meddlesomeness. 
There would have been no propriety in submitting to the jury the 
question of ratification, based upon Isaacson's act or authority or 
course of businesa The judgment of the circuit court is affirmed, 
with costs. 
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iKTNA LIFE INS. 00. v. SMITH. 

(Circuit Court of Appeals, Eighth Circuit June 27, 189a) 

No. 1.036. 

L Life Insurance— Delay in Paying Premiums— Premium Receipts. 

On the back of a premium receipt was printed, among other things, the 
following: "Provided satisfactory evidence and guaranty is furnished that 
the person whose life was insured is in good health and acceptable for new 
insurance, which guaranty shall be binding upon the insured and bene- 
ficiaries under said policy, the agent will receive a premium, and the in- 
surance will be revived by the delivery of this receipt within 60 days from 
the time said premium became due." Held, that (applying the rule that 
contracts written on forms prepared by the insurer will, when ambiguous, 
be construed most favorably to the insured) the above provision was a 
mere direction by the company to its agents, so that the mere acceptance 
of such a receipt on the payment of an overdue premium would not Imply 
a guaranty of good health on the part of the insured. 

% Same— Violation of Rules by Agents — Knowledge of the Company's 
Officers. 

Where, in violation of the rules of the company, it is the practice of its 
agents to accept overdue premiums without requiring a guaranty that the 
insured is in good health, and this course of business is shown to be such 
that a reasonably prudent man, acting In the capacity of an executive 
officer, ought to have known of it, this is sufficient to warrant a finding 
that the executive officer' of the company did in fact have knowledge of 
the practice. 

8. Same— Authority of Agents— Acquiescence by Company. 

By knowingly permitting its agents to accept for a considerable period 
overdue premiums without taking health certificates, the company grants 
them authority. so to do, and cannot avoid the effect thereof by showing 
that its printed instructions did not authorize the practice. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This action was upon two life Insurance policies, ooth dated February 16, 
1893,— one for the sum of $20,000, and the other for $5,000,— Insuring the life 
of Cassius 0. Merritt, who subsequently died on^April 27, 1894, at Duluth. 
Minn. The suit was brought by Hanson B. SmA, the defendant in error, 
as administrator with the will annexed of said deceased. In his complaint 
he alleged, among other things, that the deceased paid all the premiums that * 
accrued on both of said policies prior to his death; that the last premiums 
thereon, which fell due .February 16, 1894, were not paid until March 6, 1894, 
at which time the defendant company accepted said premiums and gave re- 
ceipts therefor as provided in its policies. The defenses interposed by the 
defendant company were as follows: 

That the premiums on said policies which became due on the 16th day of 
February, 1894, were not paid, and that said policies, by the terms thereof, 
became void and inoperative. That on March 6, 1894, one Merrill M. Clark, 
a friend and agent of Cassius C. Merritt, volunteered to pay to the defend- 
ant's agent at Duluth, Minn., the amount of the premiums due on the afore- 
said policies on February 16, 1894. That said agent of the defendant com- 
pany consented to receive the same, and to deliver receipts therefor, upon the 
express condition that the premiums should not be deemed paid, nor the re- 
ceipts be deemed delivered, unless said Merritt was at the time in good health; 
that, if he was not then in good health, the said premium money should be 
returned and the receipts surrendered upon demand. That at the time In 
question, March 6, 1894, neither the defendant company nor its agent had any 
knowledge of the state of health of said Merritt, but that in fact, as the said 
Merritt and said Clark well knew, the said Merritt was not in good health, 
but was sick and diseased, and already suffering from the complaint of which 
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be subsequently died. That within & few days thereafter, and during the 
month of March, 1894, it came to the knowledge of the defendant's agent that 
said Merrltt was not In good health when the aforesaid premiums were paid. 
That said agent thereupon demanded the return of said receipts from said 
Clark upon the ground that the Insured at the time of the delivery thereof was 
not In good health, and offered to, and did In fact, return the premium money. 
And that said receipts were thereupon surrendered by said Clark to the de- 
fendant's agent, in pursuance of the condition upon which they had been 
originally delivered. The defendant company further alleged: That It was 
expressly stipulated In the written application for the aforesaid policies that no 
person other than the executive officers of the defendant company could 
make any agreement binding upon said company, and that in and by one of 
the conditions of said policies it was stipulated that no other person, save 
one of the executive officers of the company, could alter or waive any of 
the conditions of said policies, or make an agreement binding upon the de- 
fendant company. That the premium receipts referred to in the complaint, 
which were delivered on March 6, 1894, were in the following form: 

"Hartford, Conn., February 16, 1894. 
"Received the annual premium on policy No. 43,726, on the life of C. C. 
Merrltt, continuing said policy in force for twelve months from date, ending 
at five o'clock p. m. on the 16 day of February, 1895. Premium, $557.40. . 
"Not binding without date of payment and signature of agent here. 
"Paid this 6th day of February, 1894. • • * 

"J. L. English, Secretary, 

"St Paul. 
"G. H. MacClelland, Agent at 
"Duluth, Minn." 

—That upon the back of said receipt was plainly printed the following, to wit: 
"Take Notice. No grace is allowed for the payment of premiums. Policies 
cease and determine in accordance with their provisions If the premiums are 
not paid on or before the date stipulated therein for such payment Any 
receipt given therefor must be signed by the president or secretary of the com- 
pany, and the only evidence to the assured of the authority of any agent to 
receive a premium is the possession of such a receipt. This receipt will not 
bind the company unless the date when the premium is paid is stated hereon 
by the the agent over his signature. Provided satisfactory evidence and 
guaranty is furnished that the person whose life was insured is in good health 
and acceptable for new insurance, which guaranty shall be binding upon the 
Insured and beneficiaries under said policy, the agent may receive the pre- 
mium, and the insurance will be revived by the delivery of this receipt within 
sixty days from the time when said premium became due. After the ex- 
piration of said sixty days, the delivery of this receipt on any terms will not 
revive the Insurance, nor bind the company. All policies and agreements made 
by this company are signed by its president vice president, secretary or as- 
sistant secretary. No other person can alter or waive any of the conditions 
of its policies, or issue permits of any kind, or make agreements binding upon 
the company/* 

It was further alleged that the foregoing provisions contained in said ap- 
plication, policies, and receipts were well known to Cass I us O. Merrltt, the 
deceased, and to persons connected on his behalf with the payment of said 
premiums, Including the said Merrill M. Clark; that, as said persons well 
knew, the said agent had no authority to receive the premiums which were 
paid to him, or to surrender the receipts, without receiving the guaranty re- 
ferred to on the back of said receipt that the insured was then in good health 
and acceptable for new insurance; and that the said local agent of the defend- 
ant company, as the said Merrltt and all persons representing him well knew, 
was not authorized or empowered to waive any of the conditions of said ap- 
plication for Insurance, or of said policies of Insurance, or of said receipts, or 
to surrender the said receipts, or to receive the said premium money, under 
other circumstances than therein prescribed. 

For a reply to these averments of the answer the plaintiff below alleged, in 
substance, that it was not true, as therein stated, that said Merrill M. Clark 
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on March 6, 1894, volunteered to pay the overdue premiums on said policies, 
acting In that behalf as the friend and agent of said Merritt; that it was not 
true that the premiums so paid were accepted on the express condition alleged 
in the answer, that, if said Merritt was not then in good health, the money 
paid as premiums should be returned by the defendant company, and the 
premium receipts given therefor should be surrendered by the insured; that 
in truth and in fact the premiums due on February 16, 1894, were paid and 
accepted, and renewal receipts were given therefor, on March 6, 1894. under 
and subject to no conditions whatsoever, and the policies were thereby re- 
newed for the succeeding year; that afterwards, on March 11, 1894, the agent 
of the defendant company at Duluth falsely represented to said Clark that 
the company had refused to accept the money theretofore paid as premiums 
on said policies, and requested a return of the renewal receipts theretofore 
delivered, and that said Clark having access to said receipts as security for 
money which he had loaned to the Insured to pay the premiums, and being 
deceived and misled by said false statement, was thereby induced to sur- 
render the receipts to the defendant company's agent, and to accept a check 
for the amount of the premiums theretofore paid, doing so wholly without the 
knowledge, consent, or sanction of the insured; that the statement so made 
to said Clark by the defendant's agent as a means of obtaining the renewal 
receipts was wholly false, the. fact being that the defendant company had 
before that time accepted and treated as its own the money that was paid as 
premiums on March 6, 1894, and the fact being that the premium receipts 
which were given therefor, a copy of which is correctly set forth above in 
the defendant's answer, had been in the possession of the defendant's agent 
at Duluth, awaiting payment, for more than 30 days before they were de- 
livered to the insured. 

On these issues the case was tried before a Jury, which returned a verdict 
in favor of the plaintiff. The case comes to this court on a writ of error which 
was sued out by the defendant company. 

W. W. Billson (0. A. Congdon and D. A. Dickinson, on brief), for 
plaintiff in error. 

A. A. Harris and W. O. Pealer (Henry E. Harris and Bert Fessler, 
on brief), for defendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIBAS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The principal issue in this case which was raised by the pleadings, 
and concerning which there was most controversy at the trial, was 
whether the premiums on the two policies in suit that were due on 
February 16, 1894, and were not paid until March 6, 1894, were paid 
at the latter date in pursuance of an express agreement, between the 
agent of the company and those who at the time were acting for the 
insured, that, if it transpired that the latter was not at that time in 
good health, the premium money so paid should be refunded to the in* 
sured, and the premium or renewal receipts given therefor surren- 
dered to the company. The defendant contended that the premiums 
were paid in pursuance of such an agreement, the insured being at 
the time absent from home, and his physical condition being unknown 
to its agent, while the plaintiff below just as strenuously insisted that 
the money was accepted by the defendant's agent at Duluth uncondi- 
tionally, and that such acceptance operated to renew the policies until 
February 16, 1895, long after the insured died. This issue was fairly 
submitted to the Jury, under appropriate instructions, of which no 
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complaint is made; the finding was against the defendant; and it 
must be taken for granted by this court that there was no express 
agreement made on March 6, 1894, entitling the defendant company 
to refund the premiums on that day paid, and to demand the surren- 
der or cancellation of its renewal receipts, if it subsequently ascer- 
tained that the insured was not in good health when the premiums 
were paid. Failing to obtain a favorable verdict on this issue of fact, 
the defendant now contends that the mere acceptance of the renewal 
receipts, with the notice indorsed on the back thereof, constituted a 
guaranty by the insured that he was then in good health, and that, 
if such was not the case, the policies were not renewed, and that 
there can be no recovery thereon. The case is likened by counsel to 
those in which persons accepting warehouse or express receipts, hav- 
ing statements indorsed thereon showing upon what conditions the 
property is received, or the terms upon which it will be transported, 
have been held bound thereby, even without an express oral assent 
to such terms or conditions. Watkins v. Rymill (1883) 10 Q. B. Div. 
178; Duntley v. Railroad (N. H.) 20 AtL 327; Oppenheimer v. Express 
Co., 69 111. 62, 69; Hart v. Railroad Co., 112 U. S. 342, 5 Sup. Ct. 151. 
It is questionable, to say the least, whether this latter defense, 
namely, that the insured guarantied that he was in good health on 
March 6, 1894, was pleaded in the defendant's answer, or intended to 
be pleaded. The portion of the answer which is relied upon as con- 
taining in substance such a plea would seem to have been framed for 
a far different purpose, namely, for the purpose of showing that the 
defendant's agent had no power to waive a regulation requiring him 
to cause policy holders whose premiums were overdue to sign health 
certificates, as a condition of reinstatement, — that being the usual 
manner in which a policy holder's state of health was made known to 
the company's agents, — and that the insured was advised of such 
want of authority on the part of its agent to dispense with the signing 
of a health certificate. But, waiving the defendant's failure to plead 
specifically that the insured guarantied that he was in good health, 
and that the guaranty was broken, we think that the defense which is 
attempted is untenable for other reasons. To establish the existence 
of a guaranty of good health, reliance is placed on a clause printed 
on the back of the renewal receipt, quoted above in the statement, 
which clause, when transposed so as to make its meaning more ap- 
parent, reads as follows: 

"The agent may receive the premium, and the Insurance will be revived by 
the delivery of this receipt within sixty days from the time when said pre- 
mium became due: provided satisfactory evidence and guaranty Is furnished 
that the person whose life was insured Is in good health, and acceptable for 
new insurance, which guaranty shall be binding upon the Insured and bene- 
ficiaries under said poUcy." 

This clause on the back of the receipt does not say to the insured, 
as it should have done if the mere delivery and acceptance thereof 
were intended to bind him by a contract of guaranty, that the accept- 
ance of the receipt by the insured should be construed as a guaranty 
that he was at the time in good health, and that the policy should not 
stand renewed unless such was the fact; but it contains, rather, a di- 
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rection to the agent of the company as to the mode and manner of dis- 
charging his duty. It required him, when a premium was overdue, 
to obtain satisfactory evidence and a guaranty that the insured was 
in good health and acceptable for insurance, before accepting the 
premium and delivering tie receipt Being, therefore, in the nature 
of a direction by the insurer to its agent, the law, we think, will not 
imply a guaranty of good health on the part of the insured from the 
mere acceptance of the receipt Even if the language contained in 
the notice on the back of the receipts was sufficient to give some color 
to the claim that the mere acceptance thereof by the insured was 
tantamount to a guaranty of good health, yet inasmuch as the receipts 
in question, like the policies in suit, were written on forms which were 
prepared by the defendant company or its legal advisers for use in its 
daily business, we should esteem it our duty, the intent of the parties 
not being clear, to resolve any doubt against the company, and to do 
so in obedience to the well-established rule, that, where contracts are 
written on forms which are prepared by the insurer, they are to be in- 
terpreted in all cases of doubt or uncertainty in a manner which is 
most favorable to the insured. National Bank v. Insurance Co., 95 
U. 8. 673, 679; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. 
Ct 1019; Insurance Co. v. McConkey, 127 U. S. 661, 666, 8 Sup. Ct. 
1360; Indemnity Co. v. Dorgan, 16 U. S. App. 290, 309, 7 C. C. A. 581, 
58 Fed. 945; Insurance Co. v. Randolph, 24 C. O. A. 305, 78 Fed. 754, 
761, 762. 

On the trial in the circuit court the plaintiff below undertook to 
show by proper evidence that while the defendant's agents were re- 
quired, by directions contained on the back of its renewal or premium 
receipts, to obtain from persons whose premiums were overdue "satis- 
factory evidence and a guaranty" that such persons were in good 
health, before accepting their overdue premiums, yet that, in the 
actual transaction of the company's business, its agents frequently 
accepted overdue premiums, and turned them over to the company, 
without requiring such a guaranty. In other words, the plaintiff 
undertook to prove that the company's agents in the state of Minne- 
sota were vested with an authority, to be exercised in their discretion, 
to accept overdue premiums without a guaranty, and that they exer- 
cised that power, doing so in the case at bar. The evidence in sup- 
port of that contention, stated briefly and in substance, consisted of 
proof that guaranties of good health, in the case of overdue premiums, 
were taken on a form prescribed by the company, termed a "health 
certificate," which was signed by or in behalf of the insured, and of 
reports of premium collections made by agents to the home office, 
which reports showed that, in a good many instances, premiums had 
been collected after maturity without exacting such health certifi- 
cates. It was conceded on the oral argument, as we understand, 
that the proof in question was adequate to support the finding that 
the agents of the defendant company were clothed with the discre- 
tionary power above described, and no doubt can well be entertained 
on that point It is insisted, however, that the trial court erred in 
its charge on this issue, in that it instructed the jury, in one part of 
its charge, as follows: "The plaintiff is not required to show that the 
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executive officers of the defendant actually knew personally of the 
practice of its agents in receiving renewal premiums, and delivering 
renewal receipts therefor, after the same were past due, without re- 
quiring evidence and guaranty that the insured persons were then in 
good health," — and that it thereby permitted agents of the company to 
acquire an enlarged authority, different from that conferred by the 
company's renewal receipts, by a mere practice or course of business 
which was not known to the company's executive officers. This criti- 
cism of the instruction is not tenable, we think, because the trial court 
immediately explained the meaning of that part of the charge which is 
last quoted; saying to the jury, in substance, that it meant merely 
this: That the plaintiff was not required to prove by direct evidence 
that the executive officers had knowledge of the practice of the com- 
pany's agents, and that, if the plaintiff had shown that the course of 
business was such that a reasonably prudent man ought to have 
known what the practice or course of business on the part of the com- 
pany's agents was, such evidence was sufficient to warrant a finding 
that the executive officers did in fact have knowledge of the practice. 
As thus modified* and explained, we think that the instruction given 
was substantially right The jury might well be left to infer that 
the executive officers of the company were acquainted with the prac- 
tice of its agents, if, in view of the course of dealing and method of 
transacting business, in the exercise of a reasonable supervision over 
the company's affairs, they would have known it. 

Complaint is further made by the defendant company that the trial 
court erred in excluding from the jury a pamphlet entitled "Instruc- 
tions to Agents," which purported to have been compiled by it in the 
year 1891. This pamphlet was attached to a deposition which was 
read in evidence by the defendant, and was offered, as we shall as- 
sume, for the purpose of showing that the printed instructions issued 
by the defendant to its agents did not permit them to accept overdue 
premiums without exacting a written certificate or guaranty of good 
health, signed by the insured. It may be conceded that the pamphlet 
had a tendency to prove that such were the company's printed instruc- 
tions, but there are several reasons, we think, why the exclusion of 
this pamphlet cannot be regarded as a material error. In the first 
place, the pamphlet contained the same directions to agents, requir- 
ing them to obtain a written guaranty of good health in case of the 
payment of an overdue premium, that were printed on the back of the 
renewal receipts heretofore mentioned, which were already in evi- 
dence. The proof therefore was merely cumulative in its character. 
In the second place, two witnesses testified for the defendant, and. 
without objection, to substantially all the facts which the printed in- 
structions tended to establish. But a more conclusive reason why 
the exclusion of the pamphlet cannot be regarded as a material error 
is found in the fact that for the purpose of establishing that the 
agents of the company had power to accept overdue premiums, in 
their discretion, without exacting a guaranty of good health, the 
plaintiff relied exclusively upon proof of their actual practice in that 
regard, as shown by their reports to the home office, and the pamphlet 
had no tendency to disprove the practice in question. The defendant 
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could not avoid the necessary effect of knowingly permitting its 
agents, for a considerable period, to accept overdue premiums with- 
out taking health certificates, by showing that its printed instructions 
did not authorize such a practice. Its agents could acquire the 
power in question by exercising it for a considerable period with the 
knowledge of the executive officers of the company, as well as by 
printed or written instructions. 

There are some other alleged errors enumerated in the lengthy 
written argument with which we have been favored by counsel for 
the defendant company, but the questions of law which they present 
are subordinate to those heretofore discussed, and are in effect decided 
by what has already been said. We find no error in the record 
which would warrant a reversal, and the judgment below is therefore 
affirmed. 



DOOLBY v. PEASB. 

(Circuit Court of Appeals, Seventh Circuit Jutf 26, 1896.) 

No. 472. 

1. Appeal and Error— Review— Special Fikdikos of Fact. 

Whether a special finding of fact made by the circuit court Is in ac- 
cordance with the preponderance of the evidence, cannot be considered on 
a writ of error. 
8. Same— Mixed Questions op Law and Fact. 

The decision of a circuit court on a mixed question of law and fact cannot 
be reviewed on a writ of error. 

S. Sale— Validity— Change of Possession. 

A sale of personalty, not followed by open and risible or notorious 
change of possession or ownership, is void, under the law of Illinois, as 
against creditors of the seller. 

In Error to the Circuit court of the United States for the Northern 
Division of the Northern District of Illinois. 

Counsel for plaintiff in error submitted on brief. 
Lockwobd Honore, for defendant in error. 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge. This was an action of trespass by the 
plaintiff in error, Michael P. Dooley, as receiver of the First National 
Bank of Willimantic, Conn., against the defendant in error, James 
Pease, charging him with having forcibly seized and carried away 
a stock of goods in store at Nos. 213 and 215 Fifth avenue, in the 
city of Chicago. The defendant pleaded the general issue, under 
which it was agreed that all defenses, of whatever nature, might 
be proved as if specially pleaded; and by stipulation in writing a 
jury was waived, and the court made a special finding of facts, upon 
which it pronounced the defendant not guilty, and gave judgment 
accordingly. Error is assigned to the effect that the judgment is not 
supported by the facts found. 
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The special finding is made of great length by the statement of 
many facts which, though relevant and important, are evidentiary 
only of the ultimate facts found. For the present purpose a short 
statement will be sufficient: At the time of the alleged trespass 
(May 20, 1895) the defendant, Pease, was the sheriff of Cook county, 
HI. He seized the goods by virtue of a writ of attachment for 
the sum of $14,786.53, issued out of the circuit court of Cook 
county against the Natchaug Silk Company, a corporation of Con- 
necticut; and four days later he levied on the goods another 
attachment out of the same court, against the same company, for a 
sum exceeding f 8,000. The validity of the writs under which the 
seizure was made is not questioned. The dispute is over the owner- 
ship of the goods at the time of the seizure. They had belonged to 
the attachment defendant, the Natchaug Silk Company, prior to 
and On April 25, 1895; and the point of dispute is whether the 
instrument of sale that day executed in the name of the company 
by its president was valid and effective to transfer title to the plain- 
tiff in error, as receiver of the First National Bank of Willimantic, 
Conn. The ^validity of that instrument is denied on several grounds. 
The first is that the president of the company was without authority 
to make the sale. Upon this point the court found, as a fact, and 
also as a matter of legal conclusion, that the president of the com- 
pany had no authority to make the sale, and seems to have placed 
its decision of the case mainly upon that ground. It is insisted that 
certain facts specifically stated in the finding require the contrary 
conclusion. The facts chiefly relied on are that the president of the 
company had also been made its general manager; that, as presi- 
dent, he was empowered by a by-law of the corporation to "perform 
all duties especially required of him by the statute laws of this 
state [Connecticut], but his charge of the executive business of the 
company shall be subject to the control of the directors"; and that 
by an amendment of the by-laws a general manager was to be chosen 
annually, who should "have entire charge of the business and affairs 
of the said company, subject to the order and approval of the board 
of directors." On the authority of Dooley v. Hadden, 38 U. S. App. 
651, 20 C. C. A. 494, and 74 Fed. 729, Scudder v. Anderson, 54 Mich. 
122, 19 N. W. 775, and especially of Lewis v. Manufacturing Co., 56 
Conn. 25, 12 Atl. 637, it is insisted that the power of general manage- 
ment so given to the president of the company included the power 
to pay the debts of the company by the application of any portion 
or all of its personal property. Manifestly, however, such a ques- 
tion is not one of law, purely, but also of fact, dependent upon the 
circumstances of each case. The cases mentioned, it is to be as- 
sumed, were decided correctly upon the proofs adduced. In this 
case the court found the fact to be that the sale was unauthorized, 
and had never been ratified, by the company; and there are many 
circumstances and evidentiaiy facts set forth in the special finding 
which tend. to support the conclusion, — the chief being that the 
debtor company waa at the time absolutely insolvent and on the 
verge of suspending business, and that, without the sanction of any 
other officer or member of the company, the president, knowing the 
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situation, made this sale, and others, covering the entire property 
of the company, to particular creditors, for the purpose of prefer- 
ring them over other creditors. Whether the finding of the court 
upon this question was according to the preponderance of the evi- 
dence is a question which this court cannot consider. Besides the 
provision in section 1011 of the Revised Statutes, that "there shall 
be no reversal • • • upon a writ of error * * * for any 
error of fact,' 9 it is well settled that under sections 649 and 700 the 
right of review, when judgment has been rendered upon a special 
finding, extends only to "the rulings of the court in the progress of 
the trial," and to "the determination of the sufficiency of the facts 
proved to support the judgment." The cases on the subject in the 
supreme court and in the circuit courts of appeals are numerous. 
See (Fourth Nat Bank of St. Louis v. City of Belleville, 63 TJ. S. 
App. 28, 27 C. C. A. 674, and 83 Fed. 675; Smiley v. Barker, 5tf TJ. S. 
App. 125, 28 C. C. A. 9, and 83 Fed. 684; Stanley v. Supervisors, 121 
U. S. 535, 7 Sup. Ct 1234; Hathaway v. Bank, 134 U. a 494, 10 Sup. 
Ct 608; St Louis v. Rutz, 138 TJ. S. 226, 11 Sup. Ct 337. In Runkle 
v. Burnham, 153 U. S. 216, 14 Sup. Ct. 837, it is said that "findings 
of fact made by the court below are binding here, if there be any 
evidence to support them." It necessarily follows, and has often 
been decided, that a mixed question of law and fact cannot be re- 
viewed on a writ of error. Dennistown v. Stewart, 18 How. 565; 
Jewell v. Knight, 123 U. S. 426, 8 Sup. Ct 193; Smith v. Craft, 123 
TJ. S. 436, 8 Sup. Ct. 196; Burnham v. Railway Co., 46 TJ. S. App. 
670, 23 C. C. A. 677, and 78 Fed. 101. When the trial is by jury, 
the law part of such mixed questions may be saved for review on 
exceptions to the rulings of the court. Norris v. Jackson, 9 Wall. 
125. But, if a party sees fit to waive a jury in a case involving a 
question of that kind, he puts it beyond his power to challenge the 
court's finding, unless he may chance to be able to do so upon an 
exception to a ruling during the progress of the trial. For instance, 
if the issue be negligence, which rarely is resolved into a pure 
question of law, a special finding of the ultimate fact either way 
cannot be overthrown by force of merely evidentiary facts stated in 
the finding, however strong; and so, here, the finding that the sale 
was unauthorized, and had not been ratified, cannot be impeached on 
the strength of the circumstances stated tending to show the contrary. 
The sale, made as it was without authority, did not pass title, and 
the goods were therefore subject to seizure by virtue of the writs 
of attachment 

Another ground on which the sale was clearly invalid is the find- 
ing of the court that the sale was not followed by an open or visible 
or notorious change of possession or ownership unless, as matter of 
law, the facts stated in the finding constituted sufficient information 
to the public of the change. The facts so stated were evidentiary 
only, and, instead of being conclusive of publicity, tended rather to 
show intentional concealment. They were certainly sufficient, even 
if we were required to look into the evidence, to support the finding 
of the ultimate fact. The sale was therefore void, under the law of 
Illinois, which "will not permit the owner of personal property to 
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sell it, and still continue in the possession of it" Green v. Van 
Buskirk, 7 Wall. 139; Hervey v. Locomotive Works, 93 U. S. 664; 
Martin v. Duncan, 156 111. 274, 41 N. E. 43; Harkness v. Russell, 
118 U. a 663, 7 Sup. Ct. 81; Pullman's Palace-Car Co. v. Pennsyl- 
vania^ 141 U. S. 18, 11 Sup. Ct. 876. It is urged that while the 
federal courts follow the rule of the state, that a transfer of per- 
sonal property, where the vendor is permitted to remain in pos- 
session, is fraudulent and void as to creditors, the federal courts 
are not bound to give heed to the opinions of the supreme court of 
Illinois upon matters of fact, and that what will constitute a suf- 
ficient change of possession must necessarily bfe determined upon the 
facts of each case. That may Be conceded; but the court here 
having determined the fact against the appellant, whether according 
to the weight of the evidence or not, the finding, by the authorities 
already cited, cannot be reviewed. 

There are other propositions embraced in the finding, which, it 
is urged, are sufficient to support the judgment rendered, but the? 
need not be considered. Hie judgment is affirmed. 



OITY OF SOUTH ST. PAUL v. LAMPRECHT BROS. 00. 

(Circuit Court of Appeals, Eighth Circuit June 27, 1896.) 

No. 1,043. 

Validity of Statutes— Subjects Expressed in Title. 

A constitutional provision that no law shall embrace more than one 
subject, which shall be expressed In its title, does not prevent the legis- 
lature from inserting in an act any provision which Is germane to the 
general subject to which the act relates. It Is only Intended to prevent 
surreptitious legislation, and the union in the same act of Incongruous 
matters, having no natural relation to each other, or to the general subject 
with which the act deals. 
Same — Act Amending Municipal Charter. 

An act revising and amending the charter of a city located on the 
bank of a large river is not obnoxious to a constitutional provision limiting 
legislative measures to one subject, merely because It authorises the mu- 
nicipality, among other things, to iasue bonds to defray the cost of a rail- 
road and wagon bridge across the river. 
Municipal Bondb— Recitals— Bona Fide Purchasers. 

The issuance of bonds containing the representation that they are "au- 
thorized by" a certain act of the legislature estops the municipality from 
tendering proof, as against a bona fide purchaser, that they were not so 
authorized, and that certain requisite preliminary steps were not in fact 
taken. 
Same— Authority to Construct Bridge* 

A charter provision authorizing a city situated on one bank of a river 
to issue bonds to aid *'in defraying the cost and expense of constructing 
a combination railroad and wagon bridge" is sufficient authority for issu- 
ing bonds to aid In building such a bridge across the river In question, 
though part of the bridge will necessarily be outside the corporate limits. 
Same— Bona Fide Purchasers. 

A purchaser in the open market of municipal bonds purporting to have 
been issued to aid In constructing a bridge across a navigable river Is 
entitled to presume that the secretary of war had approved the proposed 
location of the bridge. 

88F.-29 
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6. Bamb— Maturity of Bonds. 

Under a charter provision authorizing the issuance of bonds "payable 
at such times not to exceed 30 years" as may be determined, the bonds 
are not void when they run 30 years from the time they first begin to 
bear interest, though this is more than 30 years from the time they were 
executed. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Albert Schaller, for plaintiff in error. 

O. M. Metcalf and Hairy C. James, for defendant in error. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

THAYER, Circuit Judge. This was an action on coupons detach- 
ed from 74 municipal bonds which were issued by the city of South 
St Paul in the year 1891, to aid in defraying the cost of constructing 
a railroad and wagon bridge across the Mississippi river, on which 
said city is located. The case was tried in the circuit court on 
a written stipulation waiving a jury, and the trial judge made a spe- 
cial finding of facts. The questions to be considered, therefore, are 
those which were raised during the trial by exceptions to the admis- 
sion and exclusion of evidence, or such as are comprehended by the 
general inquiry whether the facts found by the trial judge are suf- 
ficient to sustain the judgment. Searcy Co. v. Thompson, 27 U. S. 
App. 715, 13 C. C. A. 349, and 66 Fed. 92. We will consider them 
mainly in the order in which they have been discussed by counsel. 

The first proposition to be noticed is the contention of the defendant 
city that the bonds from which the coupons were detached were is- 
sued without authority of law, and are therefore void. On April 23, 
1891, the legislature of the state of Minnesota passed an act entitled 
"An act to amend 'An act to incorporate the city of South St Paul,' 
as amended by the several acts amendatory thereof, and to authorize 
said city to issue bonds for various purposes." Sp. Laws Minn. 1891, 
p. 674, o. 58. This act altered various provisions of the law under 
and by virtue of which the city of South St. Paul had been incor- 
porated, and was in the nature of a revision of the existing city char- 
ter. All the provisions of the act related to the powers which the 
city might exercise, or to the mode and manner of their execution. 
The eighteenth section of said act was as follows: 

'The common council is hereby authorized to Issue the bonds of said city 
for the purpose of aiding in defraying the cost and expense of constructing a 
combination railroad and wagon bridge, or both, as may be determined here- 
after, to an amount not to exceed seventy-five thousand dollars ($75,000.00), 
to be issued in such denominations and payable at such times not to exceed 
thirty (30) years, and at such rate of Interest not to exceed six (6) per cent 
per annum, and at such place as may be determined." 

It was then provided, in substance, that, before the bonds should be 
issued, the common council, by a three-fourths vote of all its mem- 
bers, should agree upon a "proposal or plan" for constructing the 
bridge which should embody an estimate of its total cost; that the 
proposition to issue bonds should be submitted to a popular vote of 
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the electors of the city, at a special election, and receive the approval 
of a majority of the electors voting at such election before the bonds 
were issued; and that such election should be called within 60 days 
after the adoption by the council of the proposal or plan for building 
the bridge. 

It is claimed by counsel for the city, as we understand, that, because 
the aforesaid act contained a provision conferring power to issue bonds 
for the construction of a bridge, it embraced more than one subject, 
and was therefore obnoxious to section 27, art. 4, of the constitution 
of the state of Minnesota, which declares that "no law shall embrace 
more than one subject which shall be expressed in its title." This 
contention, we think, is based upon a misconception of the meaning 
and purpose of the constitutional provision in question. It was not 
adopted to prevent the legislature from inserting in an act any pro- 
vision which is germane to the general subject to which the act re- 
lates, but to prevent surreptitious legislation, and the union in the 
same act of incongruous matters, which have no natural relation to 
each other, or to the general subject with which an act deals. City 
of Omaha v. Union Pac. Ry. Co., 36 U. S. App. 615, 623, 20 C. C. A. 219, 
and 73 Fed. 1013; Travelers' Ins. Co. v. Township of Oswego, 19 U. 
S. App. 321, 332, 7 C. C. A. 669, and 59 Fed. 58; Tabor v. Bank, 27 
U. S. App. Ill, 10 C. C. A. 429, and 62 Fed. 383; Johnson v. Har- 
rison, 47 Minn. 575, 577, 50 N. W. 923; Montclair v. Ramsdell, 107 
U. S. 147, 2 Sup. Ct. 391; Cooley, Const. Iim. (6th Ed.) pp. 169-172, 
and cases there cited. 

This provision of the constitution ought not to receive a narrow or 
technical construction, which will embarrass legislation by making 
laws unnecessarily restrictive in their scope and operation ; but, like 
all provisions of the organic law, it should be fairly and liberally in- 
terpreted and enforced, so that it will serve to prevent the abuses at 
which it was aimed, without placing unnecessary restraints upon 
legislative action. An act like the one now in hand, which revises 
and amends the charter of a city located on the bank of a large river, 
is certainly not obnoxious to a constitutional provision limiting legis- 
lative measures to one subject, merely because the act authorizes the 
municipality, among other things, to issue bonds for the purpose of 
defraying the cost of a railroad and wagon bridge across such river. 
A provision of that kind has a natural and an obvious relation to the 
general subject, to which the attention of the legislature was for the 
time being addressed, and for that reason such a provision must be 
pronounced germane to the general purpose of the act We have no 
doubt that the act of April 23, 1891, would be pronounced valid by 
the courts of Minnesota. City of St Paul v. Colter, 12 Minn. 41, 50 
(Gil. 16); City of Winona v. School Dist No. 82, 40 Minn. 13, 41 N. 
W. 539; Boyle v. Vanderhoof, 45 Minn. 31, 47 N. W. 396; Johnson 
v. Harrison, 47 Minn. 575, 50 N. W. 923; State v. La Vaque, 47 Minn. 
106, 49 K W. 525; Willis v. Mabon, 48 Minn. 140, 155, 50 N. W. 1110. 

A variety of other questions are suggested in the brief of counsel 
for the city, and have been argued at some length, which, for the 
sake of brevity, may be disposed of collectively. It is contended, in 
substance, that the act of April 23, 1891, did not authorize an issue 
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of bonds to build a bridge like the one involved in the case at bar, 
which was partly outside of the corporate limits of the city; that it 
did not warrant the issuance of bonds to build a bridge across a navi- 
gable stream unless the consent of the secretary of war to the pro- 
posed location of the bridge had been obtained; that the common 
council did not adopt a proposal or plan for building the bridge, with- 
in the fair intent and meaning of the act of April 23, 1891, before the 
bonds in controversy were issued; that the proposal or plan, such as 
it was, contained no estimate of the cost of the structure; that the 
original resolution of the council adopting such proposal or plan, if 
the same was adopted by the council, was never signed by the mayor 
of the city, as it should have been to become operative; that William 
Thuet, who signed the bonds as comptroller of the city, was not at the 
time a city officer; that no valid election was held to obtain authority 
from the electors to issue the bonds; and that the provisions of the 
charter of the city of South St. Paul relative to the signing and publi- 
cation of ordinances and resolutions were not followed in so far as 
the ordinances and resolutions relating to the issuance of the bonds 
in suit were concerned. 

It is to be observed, however, that some of the assumptions of fact 
contained in the foregoing propositions are contrary to the special 
finding which was made by the trial judge. The trial judge found, 
among other things: 

"That the common council of- South St Paul, by a vote of more than 
three-fourths of all its members, agreed to adopt, and did adopt, on or about 
May 7, 1891, a proposal or plan for building a combination railroad and wagon 
bridge across the Mississippi river, at or near South St Paul, which proposal 
or plan stated the plan and specifications for constructing said bridge, to- 
gether with an estimate of the total cost thereof, and that on the same date 
said common council of South St Paul determined to submit to the qualified 
electors of said city the proposition of issuing the bonds described in the com- 
plaint, in aid of said bridge, and gave due notice to the qualified electors 
that an election would be held in the several election districts to determine 
the question whether the said bonds should be Issued, and that an election 
was accordingly held on the 28th day of May, 1891. at which time a majority 
of the qualified electors voting at said election voted in favor of issuing said 
bonds; • • • that thereafter, on May 28, 1891, at a meeting duly held, 
the common council of the city of South St. Paul adopted a resolution of 
which Exhibit B (the same being a resolution authorizing the issuance of 
the bonds in suit) attached to the answer is a true copy, and that the same 
was duly signed by the mayor; • • • that William Thuet was on the 
29th day of May, 1891, the city comptroller of the city of South St. Paul; 
• • * that the plaintiff purchased the coupons described in the complaint 
before maturity, • • • and in the open market, and Is a bona fide holder 
thereof/' 

Inasmuch as the findings by the trial judge are not open to dispute 
in this court, but must be accepted as conclusive (Insurance Co. of 
North America v. International Trust Co., 36 U. S. App. 291, 302, 303, 
17 C. C. A. 616, and 71 Fed. 88), it follows that several of the conten- 
tions above mentioned are without merit But, if such was not the 
case, it is nevertheless true, we think, that the defendant city is 
estopped in this action from asserting the invalidity of the bonds on 
any of the grounds last above indicated, by the recital which the bongs 
contained, and by the finding of the trial court that the plaintiff pur- 
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chased the coupons in suit before maturity in the open market, and is 
a bona fide holder thereof. The recital last referred to is as follows: 

"This bond is one of a series of seventy-five bonds, Issued to aid In building 
a bridge, and authorized by act of the legislature of the state of Minnesota, 
at a session thereof held In the year 1891, and in compliance with a resolution 
of the common council of the city of South St Paul, at a regular meeting 
thereof, held May 28, 1891; and, to the payment of this bond and interest 
thereon, the faith and credit of the city of South St Paul are irrevocably 
pledged." 

The bonds were signed by the mayor of the city of South St Paul. 
They were attested by the city clerk, countersigned by the city comp- 
troller, and bore the imprint of the corporate seal It was a part of 
the official duty of these officers to execute and deliver the bonds, 
and, before doing so, to ascertain and determine whether all of the 
antecedent conditions prescribed by the act under which they were 
issued, such as the adoption of a proposal or plan, the holding of a 
lawful election, and the passage of proper resolutions or ordinances, 
had been duly performed. Under these circumstances, the fact that 
bonds were issued containing a representation that they were "au- 
thorized by act of the legislature of the state of Minnesota at a session 
thereof held in the year 1891" estops the municipality from tendering 
proof, as against a bona fide holder of the securities, that they were 
not so authorized, and that certain preliminary action necessary to 
validate the bonds had not in fact been taken. A power having been 
vested in the city, by the act to which reference is made in the bond, 
to issue such obligations for the purpose therein expressed, an inno- 
cent purchaser was entitled to rely on the representation that they 
were authorized by the act, the same being a representation, in sub- 
stance, that all antecedent conditions named in the act had been 
duly performed. City of Huron v. Second Ward Sav.Bank, 30 C. C. 
A. 38, 86 Fed. 272; National Life Ins. Co. of Montpelier v. Board of 
Education of Huron, 27 U. S. App. 244, 266, 10 C. C. A. 637, and 62 
Fed. 778; E. H. Rollins & Sons v. Board of Com'rs, 49 U. S. App. 399, 
26 C. C. A. 91, and 80 Fed. 692; School Dist. v. Stone, 106 U. S. 183, 
187, 1 Sup. Ct 84; Town of Colloma v. Eaves, 92 U. S. 484; Commis- 
sioners v. Bolles, 94 U. S. 104; County Conors v. Beal, 113 U. S. 227, 
238, 239, 5 Sup. Ct 433; Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct 803; 
Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613; Commis- 
sioners v. Block, 99 U. S. 686; San Antonio v. Mehaffy, 96 U. S. 312. 

With respect to the claim that the bonds in controversy were in- 
valid because the bridge as projected did not lie wholly within the 
corporate limits of the city of South St Paul, and that they were fur- 
ther affected by the fact that at the date of their issue the secretary 
of war had not fixed the exact location of the structure or approved 
of the proposed location, it may be said, in this connection, that 
neither of these considerations can be held to have impaired the 
validity of the bonds. • Such considerations could in no event impair 
their validity in the hands of an innocent purchaser for value. The 
power t6 issue bonds, which was granted by section 18 of the act 
of April 23, 1891, was doubtless conferred for the express purpose of 
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enabling the city to aid in the construction of a bridge across the 
Mississippi river, a part of which structure would necessarily be on 
the opposite or east bank of the river, and outside of the city limits; 
and the bridge so had in view was of as great advantage to the city as 
It would have been if located wholly within the corporate boundaries. 
Ample authority is found in the act for the construction of the bridge 
now in question. 

We are also of opinion that a purchaser of the bonds in the open 
market was not bound to inquire whether the secretary of war had ap- 
proved of the proposed location of the bridge on account of which 
they purported to have been issued. The congress of the United 
States had authorized the bridging of the Mississippi river with a rail- 
road, wagon, and foot passenger bridge "at a point suitable to the in- 
terest of navigation, * * * at or near the city of South St. Paul." 
This act was passed on April 26, 1890 (26 Stat 69, c. 163). And, 
since the city had undertaken to aid in the construction of such a 
bridge across the river at that point, it was the duty of the city au- 
thorities to obtain from the secretary of war an approval of the plan 
of the structure and its proposed location before the bonds were is- 
sued; and a purchaser of the bonds in the open market was entitled 
to presume from their mere presence in the market that this duty had 
been duly performed, and that such approval had been obtained. 

The validity of the bonds is also challenged on the ground that they 
were issued to aid in the construction or equipment of a railroad, and 
were in excess of the amount which could be lawfully issued for that 
purpose, under section 15, art. 9, of the constitution of the state of 
Minnesota. That section of the constitution, in substance, limits the 
sum which any municipal corporation may contribute, in the shape of 
bonds or otherwise, to aid in the construction or equipment of any 
railroad, to 5 per centum of the value of the taxable property within 
such corporation, to be ascertained by the last assessment on said 
property for state and county taxation previous to incurring such in- 
debtedness; and it is assumed, in support of the argument in behalf 
of the city, not only that the bonds in suit were railroad aid 
bonds, within the meaning of the constitution, but also that the bonds 
were not issued until 1894, when the assessment of the city had fallen 
to a point which would not warrant an issue of bonds to the amount 
of |75,000, that being the amount which was actually voted and is- 
sued. We are strongly disposed to conclude that bonds like those in- 
volved in the present controversy, which were issued in aid of building 
a bridge over the Mississippi river that was designed for the use o* 
wagons and pedestrians as well as for the transportation of railroad 
trains, should be esteemed bonds issued in aid of a local improvement, 
and that they were in no proper sense "railroad aid bonds," within the 
meaning of the constitution. But, be this as it may, these bonds were 
executed on May 29, 1891. The trial court so found, and that finding 
must be regarded as conclusive. The last assessment preceding that 
date, according to the statement of counsel for the city, showed that 
the aggregate amount of city property subject to taxation was f 1,654,- 
343, which was a sum more than sufficient to warrant the issue 
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hefe in question. The result is that the plea that the issue was ex- 
cessive, and in violation of the constitution, is, in any event, unten* 
ble. 

It is finally urged that the bonds were void upon their face, because 
they did not mature for more than 30 years after they were executed, 
and for that reason were not authorized by section 18 of the act of 
April 23, 1891. The fact is, however, that the bonds did not begin to 
bear interest until June 1, 1894, and they were payable on that day 
30 years thereafter. This was a substantial compliance with the 
law, as has several times been held, and the bonds were not void, nor 
the validity thereof in any wise affected, for the reason last assigned. 
Township of Rock Creek v. Strong, 96 U. S. 271, 277; Dows v. Town 
of Elmwood, 34 Fed. 114, 117. 

The result is that the record before us discloses no error, and the 
judgment of the circuit court is therefore affirmed. 



ALABAMA G. S. RY. CO. v. COGGINS. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

No. 520. 

Carriers of Passengers— Negligence— Personal Injuries at Station. 

Where a railroad passenger, without objection by the company or its 
agents, alights at an intermediate station, where passengers are received 
and discharged, for any reasonable and usual purpose, like that of re- 
freshment, the sending or receipt of telegrams, or of exercise by walking 
up and down the platform, or of the like,- he does not cease to be a pas- 
senger, and is justified in the belief that the company Is exercising due care 
for his safety. 

Same— Question for Jury. 

Plaintiff, an employs of a telegraph company, whose line extended along 
the railroad, was traveling in the caboose of a freight train to a point 
where repairs were to be made. Near an intermediate station the train 
stopped at the usual place for the alighting of passengers, which was some 
1,500 feet from the -station proper. Plaintiff alighted, and, according to 
the testimony in his behalf, started to walk to the station, to see if there 
was any telegram for him from his employer, going by the only practicable 
way, which lay between the train track and a side track. The evidence 
for defendant was that plaintiff had no business at the station, and was 
merely loitering between the tracks. He was struck while on a cut-off 
track by a car which the trainmen were switching to the side track. Held* 
that the question whether, at the time, he was entitled to the degree of 
care due a passenger, or merely to that due a stranger on the tracks, waa 
properly left to the jury, under proper instructions. 

Negligence— Effect of Georgia Statutes. 

Code Ga. §§ 2072, 3034, change the common law in respect to liability for 
negligence only in the particular that when there Is negligence by both 
parties, which Is concurrent and contributes to the injury, plaintiff is not 
barred entirely, but may recover damages reduced below full compensation 
by an amount proportioned to the amount of the fault attributable to him. 

Carriers of Passengers— Negligence at Railway Station. 

When a passenger Is proceeding in the usual way from a train to the 
station, he has a right to assume that the company will not expose him to 
danger without full warning; and, though this does not relieve him from 
exercising ordinary care in a yard where trains are moving about, it is a 
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question for the Jury whether he Is not justified In assuming that** 
train on the main track would not suddenly be switched across the only 
practicable path open to him, without some special warning. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Wm. L. Frierson, for plaintiff in error. 
Champe S. Andrews, for defendant in error. 

Before TAFT and LURTON, Circuit Juices, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is a writ of error to reverse the judg- 
ment for the plaintiff below in an action for damages for a personal 
injury inflicted in Georgia. The plaintiff, Coggins, was a lineman 
or telegraph repairer in the employ of the Western Union Telegraph 
Company. His wages were f 50 a month, and his expenses. He was 
furnished by his employer with an annual pass over the defendant's 
road. Upon what consideration this annual pass was issued by the 
railroad company to the telegraph company did not appear in the 
evidence. The contract was called for by plaintiff's counsel, and 
was not produced. The court charged the jury that the rights of 
Coggins were the same as if he had paid his fare, and this, though ex- 
cepted to, is not assigned for error. The evidence for the plaintiff 
tended to show the following state of facts: Coggins was directed 
by his superior to take passage on this train, which was a freight 
train carrying passengers, for Crudup, where the telegraph line 
needed repair. At Rising Fawn, Ga., an intermediate station, the 
train stopped to do some switching. The caboose- in which Coggins 
was riding stopped about 1,500 feet from the station. This was the 
usual place for passengers by freight trains to alight The only prac- 
ticable way of reaching the station from this point was to walk be- 
tween the main track and the house or scale track, which lay parallel 
to the main track on the right Coggins had inquired of the brake- 
man how long the train would remain at Rising Fawn, and, on being 
told that its stay would be half an hour in length, alighted from the 
caboose, and walked between the tracks towards the station, to in- 
quire whether there were any telegraph messages to him from his 
superior. It was customary for his superior, when he was out on the 
line, to telegraph orders to points where his train was likely to stop. 
As Coggins walked towards the station, he saw part of the train upon 
which he had come backing towards him on the main track. As it 
approached, he concluded it would be safer to cross over near to the 
house or scale track, lying parallel. A cut-off or switch track cross- 
ing diagonally from the main track to the house track lay just in front 
of him, and at his side. He crossed this, towards the scale track. 
His left side was now towards the approaching train. As he stepped 
over the second rail of the cut-off track, he heard a brakeman on the 
ground back of him calling in a loud voice to another brakeman on 
the approaching train. To see the cause of the calling, he turned 
half round towards the right, just as he reached the end of the ties of 
the cut-off track. As he did so, the cars, which, instead of continuing 
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on the main track, as he expected, had been switched on to the cut- 
off track, struck his right shoulder, whirled him about, and threw 
him on his back, with his left arm under the wheels. He was more 
or less familiar with the yard at Rising Fawn, and the brakeman en- 
gaged in switching the train had told him that they were about to 
switch a number of cars on to the furnace tracks, which lay to the 
east of the main track, and on the side opposite to the house or scale 
track. Hence he did not anticipate that the train, as it approached, 
would be switched over on the house track cut-off. Both the brake- 
men engaged in switching the train were where they could have seen 
Cogging had they looked; and one did see him, but was made so 
speechless at the sight of his danger as not to give him warning, and 
the other one, who was on the rear end of the backing train, did call, 
but not until it was too late for Coggins to escape. This is the case 
for the plaintiff. 

The defendant introduced evidence to show that the accident oc- 
curred 15 or 20 minutes after the train stopped at Rising Pawn ; that 
Coggins was loitering along between the tracks, talking with ac- 
quaintances whom he met there; that he had no ground to anticipate 
the receipt of telegraphic orders at that point; and that he was stand- 
ing on or near the track, looking up at the telegraph wires, when 
struck. Counsel for the railroad company excepted- to that part of 
the charge of the court in which, after explaining the high degree of 
care a railroad company owes to its passengers, the court submitted 
to the jury as an issue of fact whether Coggins was to be regarded as 
a passenger when he was injured. Upon this point the court said: 

"Now, then, when the company undertook to carry him on this freight car 
so long and while he was a passenger, the company owed to him the highest 
degree of care for his protection, for his safety, as it did to any other pas- 
senger; provided, of course, that a passenger who takes or undertakes to 
ride on a freight car understands there is a difference between that and a pas- 
senger car, that it is managed differently, that the appliances are different, 
that its conveniences are different; and, of course, it is only the exercise of 
that high degree of care, such as it might practically exercise with a freight 
train as distinguished from a passenger train. The increased danger of 
riding on a freight train as compared with a passenger train the passenger 
undertook himself, and the company was required to exercise care of ihe 
highest character In the management of a freight train, but not of the same 
degree It would be bound to do in a passenger train. 

"Now, when they reached Rising Fawn, that not being the plaintiff's place 
of destination, if he alighted from the car intending to go direct to the depot 
for a particular business purpose, and with the intention of returning when 
that purpose was accomplished, he would, while going to and from the depot, 
exercising the proper diligence due from a passenger, remain a passenger, 
and would be entitled to the degree of care belonging to a passenger. Now, 
that rule applies until he had time to get off the car, going along exercising 
reasonable prudence to do so, attend to his business (if he had any), and return, 
and no longer. The liability of the company to him as a passenger lasted only 
so long as to give him a reasonable time in which to get to the depot and re- 
turn, after transacting his business, and did not extend to him after the lapse 
of that time. After that they owed him no duty, except that which they 
owed to any stranger,— not to wantonly or unnecessarily Injure him. 

"Now, then, coming back after the train stopped: If they stopped that 
train at the place where it was usual for passengers to get out and alight 
from a train whose point of destination was there, where it was usual for 
passengers to get out and go to the depot on proper business, and this man 
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Cogging got out and went along on his business, as an ordinarily prudent man 
would do, and was on his way to the depot, the company owed him that 
degree of care that it owes to its passengers not to hurt him, and so operate 
its trains as that during the time necessary for him to get out and back, 
that they would not strike him on his way, provided he was moving along the 
usual way of going to the depot; and if the company failed to exercise that 
degree of care, and he was struck and injured, it would be liable for the acci- 
dent Now, on the contrary, if, after they had got in the yard, he got out of 
the train, without having any business that required him to go to the depot, 
that not being his point of destination, or without having any particular 
business to go to the depot, and instead of going by the direct and usual route 
and within a reasonable time, such as any other man (a prudent man) would 
have required to go to the depot; and if, instead of that, he, out of mere 
curiosity, got out to look through the yard and talk with the employes in the 
yard,— if he stopped in the yard, and began to talk and loiter about the yards 
there in conversation, or if he began to look at the overhead wires, as one of 
the witnesses indicates probably he did (at least, there is a silent proof that 
tends to show that),— why, then, In each of these contingencies, he would 
cease to be a passenger, but would be there on the switch yard at his peril; 
and the only duty the defendant company would owe to him in such a situ- 
ation as that would be the duty not to wantonly or unnecessarily injure him, 
and they would owe him no greater duty than they would owe to a stranger 
in the yard without any business.? 

The foregoing states the law correctly, and leaves to the jury the 
issue in such a way as to enable them, without difficulty, justly to 
determine whether Coggins was entitled to the high degree of care 
from the railroad company due a passenger when he was struck. 
The Georgia Code (section 2067) provides that: 

"A carrier of passengers is bound to extraordinary diligence on behalf of 
himself and agents to protect the lives and persons of his passengers, but he 
is not liable for injuries to the person after having used such diligence." 

As the accident happened in Georgia, this section furnishes the 
law of the present case. Railroad Co. v. Ihlenberg, 43 U. S. App. 
726, 21 C. C. A. 546, and 75 Fed. 873. But the section is only de- 
claratory of the common law, and tfee question when one who has 
been a passenger ceases to be such must still be determined by the 
common law. It is well settled that the obligation of a common 
carrier of passengers continues so long as they conform to the reason 
able regulations of the carrier; not only while they are on the cars 
or other vehicle of transportation, but also while they are on the car- 
rier's premises for. the purpose of the journey in going to or coming 
from the means of conveyance. Gaynor v. Railway Co., 100 Mass. 
208; Terry v. Jewett, 78 N. Y. 338; Brassell v. Railroad Co., 84 N. Y. 
241; Klein v. Jewett, 26 N. J. Eq. 474, affirmed in 27 N. J. Eq. 550; 
and Baltimore & O. R. Co. v. State, 60 Md. 449, 463. The authori- 
ties are not quite so uniform upon the question whether the obliga- 
tion of the carrier extends to the same degree of care over the safety 
of its passengers when they alight at intermediate stations, and go 
to the station house while the train is waiting. But we think the 
weight of authority, reason, and custom all require us to hold that 
where a passenger, without objection by the company or its agents, 
alights at an intermediate station, which is a station for the discharge 
and reception of passengers, for any reasonable and usual purpose, 
like that of refreshment, of the sending or receipt of telegrams, or of 
exercise by walking up and down the platform, or the like, he does 
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not cease to be a passenger, and is justified in the belief that the . 
company is exercising due care for his safety. The question is fully 
considered in a most satisfactory opinion in Dodge v. Steamship Co., 
148 Mass. 207, 19 N. E. 373; in which the conclusion just stated is an- 
nounced, and is fortified by many authorities. Other cases in which 
the same view is taken are McKimble v. Railroad Co., 141 Mass. 463, 
470, 5 N. E. 804; Parsons v. Railroad Co., 113 N. Y. 362, 363, 21 N. E. 
145; Packet Co, v. True, 88 111. 612; Dice v. Locks Co., 8 Or. 60; 
Railroad Co. v. Riley, 39 Ind. 568; Railroad Co. v. Shean, 18 Colo. 
368, 33 Pac. 108; Clussman v. Railroad Co., 9 Hun, 618, approved 
73 N. Y. 606; and Hrebrik v. Carr, 29 Fed. 298, 300. There is noth- 
ing in the case of Railroad Co. v. Thompson, 76 Ga. 776, which in 
any way conflicts with these cases. There are two cases in which 
the contrary view is announced, though the facts of each case were 
such that it would seem to have been unnecessary to the decision. 
State v. Grand Trunk R. Co., 58 Me. 176; De Kay v. Railway Co., 41 
Minn. 178, 43 N. W. 182. 

In the case at bar it was well established that the point at which 
the caboose of the freight train stopped was more than 1,500 feet 
from the station; that this was the usual point for the alighting of 
passengers from that train; and that the only practicable way to 
reach the station house from there was to walk between the train 
track and the house track, as the plaintiff did. It was in evidence 
that he had reason to expect to find a telegram for him at the station, 
and that he went directly there to get it. If this was true, he was 
a passenger, and had a right to rely on the company's exercising a 
high degree of care not to run him down. His evidence was contra- 
dicted, and the testimony of the railroad company tended to show that 
he loitered between the tracks, and had no business at the station. 
That made an issue for the jury, which the court left to them under 
proper instructions. 

Another exception by defendant was based on the refusal of the 
court to give a charge in the words following: 

"If the plaintiff was himself at fault In having exposed himself to the 
danger of being hit by a moving car, he cannot recover at all, unless he has 
shown by a preponderance of the evidence that the servants of the defendant 
were guUty of such negligence as would amount to wantonness." 

The legislature of Georgia has enacted laws defining the cases in 
which liability for negligence arises. They are as follows: 

Code, S 2072: "If the plaintiff by ordinary care could have avoided the con- 
sequences to himself, caused by the defendant's negligence, he Is not entitled 
to recover. But in other cases the defendant Is not relieved, although the 
plaintiff may In some way have contributed to the injury sustained." 

Section 2067: "A carrier of passengers is bound to extraordinary diligence 
on behalf of himself and agents to protect the lives and jpersons of his pas- 
sengers, but he is not liable for Injuries to the person aftfr having used such 
diligence." 

Section 8083: "A railroad company shall be liable for any damage done to 
persons, stock, or other property, by running of the locomotives or cars, or 
other machinery of such company, or for damage done by any person in the 
employment and service of such company, unless the company shall make it 
appear that their agents have exercised all ordinary and reasonable care and 
diligence, the presumption in all cases being against tbe ; company." 
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Section 8034: "No person shall recover damages from a railroad company 
for injury to himself or his property, where the same is done by his cod sent, 
or is caused by his own negligence. If the complainant and agents of the 
company are both at fault, the former may recover, but the damages shall 
be diminished by the Jury In proportion to the amount of default attributable 
to him." 

Sections 2972 and 3034, when read together, introduce a varia- 
tion from the common law in one respect only. They declare, first, 
that a plaintiff shall not recover when the accident is caused by his 
own negligence. They further declare that, even if the defendant 
was negligent in such a way as to cause the injury, the plaintiff shall 
not recover if, with the defendant's negligence as an existing condi- 
tion of the situation, he could have avoided its consequences by ordi- 
nary care. So far these rules are the same as those established at 
the common law. Coasting Co. v. Tolson, 139 U. S. 556, 11 Sup. Ct 
653. Finally, however, they provide that, when the negligence of 
both parties is concurrent and contributes to the injury, then the 
plaintiff shall not, as at common law, be barred entirely, but may 
recover damages reduced below full compensation for the injury by 
an amount proportioned to the amount of the default attributable to 
him. The decisions of the Georgia court in construing these sections 
have not always been aa clear and as intelligible as might be desired; 
but the foregoing coincides with the construction which has been pot 
upon them by that court in the latest and earliest cases, which have 
been called to our attention. Railroad Co. v. Luckie, 87 Ga, 6, 13 
S. E. 105; Railroad Co. v. Johnson, 38 Ga, 409, 433. In the case at 
bar, if the plaintiff was negligent, it was in stepping upon the cat-off 
track in the face of an approaching train, on the assumption that 
the train was about to paas him on the main track. If the defend- 
ant was negligent, it was in failing to warn the plaintiff, a passen- 
ger, that the train was to be switched off onto the cut-off. If the 
jury were to find both parties thus negligent, their negligence would 
be concurrent, and the damages must be apportioned. The case was 
not one where the negligence of defendant had begun, or was actually 
existing as a condition of the situation when the plaintiffs want of 
due care intervened, but the want of due care on the part of both 
was concurrent. Hence the charge asked waa not applicable to the 
case. 

Finally, it is assigned for error that the court refused to direct a 
verdict for the defendant as requested. In this the court was clearly 
right. If the plaintiff was a passenger at the time of the accident, 
as the jury might have found from the evidence, then the same roles 
for determining the existence of contributory negligence on his part 
do not apply as if he were a traveler at a railway crossing. Terry 
v. Jewett, 78 N. Y. 338; Brassell v. Railroad Co., 84 N. Y. 241; Klein 
v. Jewett, 26 N. J.'Eq. 474. When a passenger is proceeding in the 
usual way from the train to the station, he has a right to assume that 
the company will not expose him to danger without full warning; 
and, though this does not relieve him from the duty of exercising 
ordinary care in a yard where trains are moving about, it might well 
be left to a jury to say whether it did not justify him in assuming 
that a train on a main track would not suddenly be switched across 
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the only practicable path open to him in reaching the station, without 
some special warning. The judgment pf the circuit court is affirmed, 
with costs. 



STEWART et al. v. MORRIS et at 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1808.) 

No. 476. 

1. Bbt- Off— Mutuality of Demands— Surviving Partners. 

In an action by a partnership, the defendant may plead in set-off a 
demand against a former partnership, of which the plaintiffs are the 
surviving members, and to which they succeeded. 

2. Witnesses— Use of Memorandum. 

Under the rule in Illinois, which is followed by the federal courts In 
that state, a witness may use a memorandum to refresh his memory only 
when he has an independent recollection of the facts. If he can only testify 
to them because he finds them on his memorandum, he cannot properly 
either read or speak from it. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

S. P. McConnell, for plaintiff in error. 
Chas. H. Aldrich, for defendant in error. 

Before WOODS and SHOWALTEB, Circuit Judges, and BAKEB, 
District Judge. 

WOODS, Circuit Judge. This action was brought by Bobert B. 
Stewart and Elisha B. Overstreet, co-partners, doing business under 
the firm name of Stewart & Overstreet, against Nelson Morris, Prank 
E. Vogel, and Edward Morris, co-partners, doing business as Nelson 
Morris & Co., to recover the purchase price of cattle, amounting to 
114,931.44, sold by the plaintiffs to the defendants on December 31, 
1894, and January 1, 1895. The defendants pleaded a set-off of 
115,406.71, arising from the failure of title to cattle which they 
had purchased from the co-partnership of Cash, Stewart & Over- 
street on December 10, 1890, which firm was then composed of the 
plaintiffs in this case, and James G. Cash, who died in April, 1891. 
The firm of Cash, Stewart & Overstreet was succeeded by Stewart 
& Overstreet It is urged that there is wanting here that mutuality 
of demands which is essential to the right of set-off; but the author- 
ities leave no room for doubt on that subject. The question of 
mutuality is to be determined by the relations of the parties to the 
several demands at the time when the set-off is pleaded. 22 Am. 
& Eng. Enc. Law, 295, 296; Wat. Set-Off, §§ 227, 229. 

The errors assigned on rulings of the court during the progress of 
the trial, excepting one, relate to questions which were purely tech- 
nical, and which manifestly had nothing to do with the result; but 
an error was committed in admitting testimony which cannot be 
said, with certainty, to have been harmless. A witness was called 
to prove statements made by one of the plaintiffs iii error, of which 
statements the witness had made a memorandum in longhand. The 
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witness, having been told by the court, over objection, that, "if he 
thought his recollection would be refreshed by referring to the notes, 
he might use them for such purpose," said: 

"I would say, this is a matter of over six years ago, and I would not be able 
to give the language of Mr. Overstreet But by looking at these memoranda 
I could tell almost verbatim what Mr. Overstreet stated, and I would prefer 
to state what took place at that time from my memoranda, instead of trusting 
to my memory. I can't tell whether I could recoUect back to January 24, 1891, 
and state what took place, or what I recollect from the notes taken at that 
time. So I would prefer to refresh my memory by reading the memoranda 
as it took place exactly, because I do not wish to make any statement not in 
exact accordance with the facts." 

Thereupon, with the permission of the court, the witness pro- 
ceeded to read his memorandum to the jury. 

While there is conflict of authority on the subject, such testimony 
having been held admissible in some instances (Halsey v. Sinese- 
baugh, 15 N. Y. 485, cited in Maxwell's Ex'rs v. Wilkinson, 113 U. 
S. 656, 5 Sup. Ct 691; Clark v. Vorce, 15 Wend. 193; Insurance Cos. 
v. Weides, 14 Wall. 375; 1 Greenl. Ev. § 437, and notes), it seems to 
be clear that in Illinois such evidence is not admissible: Elston v. 
Kennicott, 46 111. 187; Railroad Co. v. Adler, 56 111. 344. At page 
348 in the last-named case it is said : 

"It has been held by this court that a witness may use a memorandum to 
refresh his memory. Dunlap v. Berry, 4 Scam. 327. But while the witness 
may use the memorandum to refresh his memory, he must be atile to state 
that he remembers the facts. If he has no recollection of the circumstances, 
and can only say that they are true because he finds them on his memorandum, 
it would not be proper to permit the witness to either read or speak from the 
memorandum. 9 * 

The federal courts follow the rule of the state in which the trial 
is had Ex parte Pisk, 113 U. S. 713, 720, 5 Sup. Ct. 724; City of 
Chicago v. Baker, 30 C. C. A. 364, 86 Fed. 753. The judgment below 
is therefore reversed, with direction to grant a new trial. 



ROGERS v. LOUISVILLE & N. R. CO. 

(Circuit Court, W. D. Tennessee. May 28, 1898.) 

No. 130. 

Master ahd Servant— Defectives Cab— Evidence— DraEcnwo Verdict. 

The mere fact that a brakeman was killed by falling at night from 
a freight train, composed of 12 or 14 cars, and being run over, is not suffi- 
cient to warrant an inference that he slipped from the roof of a certain 
car, which was defective In having no footboard; and, in the absence of 
all other evidence, the court will direct a verdict for defendant 

Action by Susan Rogers, administratrix, against the Louisville & 
Nashville Railroad Company, for the death of her son. The court 
directs verdict for defendant 

; Thomason & Thomason, for plaintiff. 
Sweeney A Farobough, for defendant. 
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HAMMOND, J. (charging jury). Because the plaintiff has failed 
to show, by a preponderance of the proof in this case, that her son 
lost his life by the negligence alleged in the declaration, I am con- 
strained to direct that your verdict should be for the defendant, and 
it will be entered accordingly. 

Technically, this is all I need say to you, and we might end the case 
with that direction; but it is my great desire, and constantly my 
habit, whenever I take that course with a case, to justify, as far as I 
am able to do so, the action of the court, by giving to the gentlemen 
of the jury the reasons that actuate me in giving that direction, so 
that it may find approval in your own intelligence, if it can find ap- 
proval at all. 

The great trouble about all these cases is the human sympathy 
that demands and overwhelmingly suggests to everybody that where 
a man loses his life through such a calamity as came upon this plain- 
tiff's son, and he was in the service of a railroad company, we should 
like to see her compensated for the loss in some- way, by having a sum 
of money that will help take care of her, in the absence of the son 
upon whom she depended. But it would be utterly impossible to in- 
troduce into our law the practice that would make a railroad company 
an accident or a life insurance company, to pay all of its employes 
who are hurt and injured in its service a sum of money to compensate 
those who are dependent upon them. There is no such law as that, 
and it is the greatest injustice to the railroad companies to proceed 
upon the theory of compelling them to pay money to everybody who is 
injured in their service. They do not get any pay, like accident in- 
surance companies. You had a trial of an instance of that before 
you, — that, where there is a life insurance policy or an accident in- 
surance policy, the company gets its regular premiums, which are ad- 
justed according to the circumstances of the case, and according to 
the risk, which premiums are supposed to compensate that company 
for its promise to pay damages when an accident occurs or when his 
life terminates. The railroad companies do not receive any such pre- 
miums as that. They pay high wages, and good wages, for the serv- 
ices that men do for them, and they pay them, and must pay them, 
upon the theory that the man's wages compensates him for the risk 
that he takes; and every man who enters into the service of a rail- 
road company agrees, when he goes into it, — as a matter of bargain 
and as a matter of contract, he agrees with the railroad company, — 
that he will take the ordinary risks that belong to the service into 
which he enters. There is not in the history of human affairs any 
more dangerous employment, scarcely, than that of a railroad brake- 
man. Perhaps there are some more hazardous employments, in the 
handling of dynamite, gun cotton, powder, and explosives of that kind, 
but, outside of that class of business, men do not engage in any busi- 
ness so hazardous, and with so many risks attendant to it, as that 
of a railroad brakeman, and all that risk he takes when he goes into 
the service of the company; and statistics show that a very, very large 
per cent, of the men who go into it are sooner or later in some way 
injured or lose their lives. 
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Now, the railroad company, on its part, enters into a bargain that 
it will furnish to the men who work for it reasonably safe appliances; 
that are known to the business, for the purpose of their protection 
against the dangers that are involved in the service; and the law 
rigidly requires that every railroad company shall perform that obli- 
gation of its contract, and that it shall have its appliances for doing 
the work in a reasonably safe and proper condition; if the safety de- 
pends upon the structures and appliances, that the railroad shall 
have that which is reasonably safe. They are not required to have 
the best. You can sit down and calculate that, by the high art of 
mechanics, one structure would be safer than another. We are a 
great deal safer if we take an ocean greyhound to go across the At- 
lantic ocean than we would be were we to take a common, everyday 
tramp ship, but if we take the tramp ship we take the risks that attend 
the tramp ship. The company that runs the tramp steamer is not 
bound to furnish us all the safety that we find upon the ocean grey- 
hound. And so it is- with these railroads. They are not bound to 
furnish the best appliances that are known to the art of railroading 
to their employes. They have the right to furnish such as they are 
able to pay for, such as their business demands, and such as are in 
common use among railroad corporations in doing the transportation 
of the country, and that appliance which is ordinarily in use by them 
and considered safe is that which they have the right to supply; and, 
when a man goes into their service, he knows what kind of railroad 
company it is, what kind of appliances they have, and he knows what 
their ordinary method of doing business is, and he takes the risks 
that are incident to that service. 

Now, we know, and it is in this record, that in making up these 
freight trains, for passing over the railroad, in what we call the 
"freight transportation department," the company may use cars that 
are furnished with air brakes, and when they use those cars, and have 
a train made up of cars that are using the ordinary air brake, the 
brakemen probably do not have to walk over the cars, and that danger 
is eliminated from that kind of a train, and it is a great deal safer 
than one where the brakeman has to walk about and over the train, 
and turn the crank or the wheel that sets the brakes on the freight 
cars. But we also know, as a matter of history, — the history of our 
country, — that the railroad companies do not all of them have their 
cars furnished with air brakes. They may not all be able to pay for 
them; at least, they all have not got them. We have a law, of 
course, that requires them now to use that kind of brake, and the 
interstate commerce commission has given them two years longer in 
which to equip their service with that kind of less dangerous and 
more useful brake, and also to put in a less dangerous coupling; but 
until that law takes effect, and the dangers incident to the service 
are lessened by obedience to the law of having the air brakes, and 
having the patent couplers, the brakemen, when they are in the serv- 
ice, take the risk of such appliances as they have. 

And we know that, in the common everyday transportation of rail- 
roads and interchange of traffic with each other, they congregate to- 
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gether, in a train, cars that are not uniform in their construction, 
and they are not uniform in the appliances that they have for the 
protection and safety of the brakemen. Whatever danger there is in 
this want of uniformity the brakeman takes. He knows, when he 
goes into the service of the Louisville & Nashville Railroad Company, 
or any other railroad company in this country, no matter where it is 
located, that it is utterly impossible to provide a perfectly uniform 
train, with reference to its appliances and to the heights of the cars, 
and those things that would go to minimize and lessen the dangers, 
and therefore, when he goes into the service, he takes the risks of any 
inequalities that there may be about the train. 

But, taking all that into consideration, there is nothing better set- 
tled in our law — because it is settled by a decision of the supreme 
court of the United States — than that, whenever a railroad company 
receives from another company a railroad car to be transported on its 
own line, it owes a duty to its railroad hands that they shall see that 
that car is reasonably safe for the service into which they are to 
put it. They are bound to inspect it, not only for the purpose of 
seeing to it that the wheels are all right and whether the brakes are 
all right, but they are bound to inspect it all over and everywhere, 
and see whether it is properly constructed, and properly adapted to 
the uses to which they are about to put it, and if they do not make 
that kind of an inspection they are guilty of negligence. If they 
do make that kind of an inspection, and they accept and put into the 
service a deficient and defective car, which is not reasonably safe, they 
are negligent; and I would submit it to you, as a question for your 
determination in this case, whether or not it was not an act of neg- 
ligence on the part of the Louisville & Nashville Railroad Company 
to put in its train on this occasion a car which had a roof that was 
oval or cylindrical in its construction, and from 14 to 30 inches higher 
than the ordinary cars that they used in their freight trains, and 
without that car with the oval roof having on it the ordinary footrun 
for the safety of the brakeman, which we find on the ordinary freight 
cars. They might have put a temporary footrun upon it, or they 
might have rejected it and declined it entirely; but I have not any 
doubt, if you found, from the facts in this case, that this car was 
that kind of a car, and it had no footrun upon it, and they took it 
in that way, it would be an act of negligence, and I would so sav to 
jou, if I had any occasion to submit that question to you. 

But the difficulty which the plaintiff has in this case is this: That 
the law requires every plaintiff to Bhow, as I told you before, — not 
beyond a reasonable doubt, but by a preponderance of the testimony, 
— that the injury occurred through the particular negligence which 
is alleged against the railroad company. It is not sufficient to show 
that the railroad company was negligent, and the plaintiff has not 
entitled herself to a verdict when she shows that this railroad com- 
pany was negligent in taking this car into its freight train without 
a footboard for the brakeman to walk over. She must go further 
than that, and show that it was by that specific act of negligence that 
the man was killed. 
88F.-80 
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Now, what proof is there in this record that that was so? It is not 
necessary, and certainly it would be unreasonable, to demand that 
when these trains are worked in the night, and when the accident oc- 
curs, as this did, about daylight in the morning, the plaintiff should 
be required to bring forward here some eyewitness that saw him fail 
off the top of that car that did not have the footboard on it No 
such unreasonable demand as that could be made upon the plaintiff. 
But it is her duty to show, by whatever proof is at hand, — if she has 
not got eyewitnesses, there must be circumstances or conditions that 
exist in the case from which you can see that it is a fair and reason- 
able inference upon a preponderance of the testimony, — that her son's 
life was lost by reason of that particular defect that was in the train. 

If that kind of condition and that kind of circumstance are not 
found in the physical facts and in the proof, it is the plaintiff's mis- 
fortune. The law presumes everything in favor of the defendant un- 
til the plaintiff has proved the case by the preponderance of the tes- 
timony. You cannot charge negligence against a defendant upon 
mere inferences that are unfounded from the facts and circumstances 
of the case. Negligence must be proved in every case by either the 
positive testimony of witnesses who saw- and can testify as to the facts 
in dispute, or by facts and circumstances — what we ordinarily call 
"circumstantial evidence" — that are reasonably conclusive of that 
fact. 

This young man fell off the train not far from Bells, beyond all 
question, and was killed, but the proof here is that there were 12 or 
14 cars in the train. We know, as well as we can know anything, 
that it is an easy thing for a man to have fallen off of any one of 
those 14 cars. He might have fallen between any one of the 14 
cars that were on the train. He certainly might have fallen between 
any one of them that were in and about the middle part of the train, 
where it was his business to work. This car was in the rear part of 
the train, — the second car in front of the caboose, — and it is true 
that he had to pass over this unprotected roof in order to get to his 
place of working; but it doed not follow, because he had to pass 
over it, that his foot slipped for want of a footboard on that car. 
It might have slipped after he had walked entirely across the train. 
It might have slipped as he went from one of those cars to the other. 
He might have gone entirely across that train, to a place on the other 
end, and been turning a brake in some other place, and have fallen 
off. It is not at all a reasonable inference to say, from the simple 
fact that there was a defective car in this train, that this man lost 
his life because of that defect, without any other fact to point to it 
as the place where he did slip off. 

I have been very carefully listening to Col. Thomason's argument, 
and have been looking and searching through all the facts of this 
case to see if there was a single circumstance to lead to the fact 
that this man slipped off of this particular car any more than any 
other car, or that he might have fallen between this car any more 
than he might have fallen between any other car, — but it was appar- 
ent that he fell in between some car, as the wheels crashed him, but 
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it is impossible to identify the particular car that did run over him, 
because his coat sleeves protected or kept the wheels from being 
spattered up with the blood, — but I have been unable to find a 
single fact or a single circumstance that would point, reasonably 
or unreasonably, to an inference that this man fell off of this defective 
car, or fell between this defective car and the one next to it (for 
that was the way. he was hurt unquestionably), any more than that 
he fell between any other two cars in that train; and, in the absence 
of such a fact or of such a circumstance, it is a pure assumption to 
say that he was hurt by falling in between the defective car and the 
one next to it The fact that it was defective does not prove that 
fact. It might have been that he lost his footing in some other 
way, and there are so many other ways in which he might have done 
it that it is not reasonable to say that he lost it by that particular 
car simply because that particular car happened to be on this train ; 
and for that reason I do not submit this question of the negligence 
of the company to your judgment, and do not submit the question 
of his falling off the train to you, because the plaintiff has wholly 
failed, in my judgment, to show by a preponderance of the testimony 
that her son's life was lost by reason of the defect which had been 
proved against this railroad company on this train, if you should 
come to the conclusion that it was such a defect as that. 

The only matter that has troubled my judgment about it has been 
whether or not I should leave it to the jury to say, from the existence 
of the defect itself, that it was the cause of the accident; but I have 
come to the conclusion that, in the absence of any other fact or any 
other circumstance to show that it was lost by the defective car, it 
is my duty, instead of submitting it to you, to say to you there is 
no proof in this record that the plaintiff lost his life by the alleged 
negligence in the declaration, and for that reason I have directed 
your verdict, and let it be so recorded. 



TURNER v. HAMILTON. 

** 

(Circuit Court, W. D. Missouri, W. D. June 27, 1898.) 

Usubt— Action on Judgment— Res Judicata. 

In Kentucky, one who neglects to plead usury to an action for the debt, 
and suffers Judgment to go against him, cannot, in an action on such judg- 
ment, interpose as a defense the amount of usurious interest paid prior to 
the Judgment, though, under the state statutes as construed by the state 
courts, he would have a right, after paying the judgment, to sue, within one 
year, to recover the amount of usury embodied in it. 

Stone & Suddath, R O. Kern, Chas. W. Sloan, and F. M. Black, 
for plaintiff. 

Karnes, Holmes & Krauthoff, for defendant. 

PHILIPS, District Judge. On the 3d day of September, 1891, 
the New Farmers' Bank, a Kentucky banking corporation, recovered 
judgment against George Hamilton, A. W. Hamilton, and the above- 
named defendant, W. W. Hamilton, in the circuit court for Bath 
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county, in said state, a court of record of general jurisdiction, for the 
sum of }25,000, and interest thereon at the rate of 6 per cent, per 
annum from May 30, 1891, until paid; and the further sum of 
$3,898.45, with interest thereon at the rate of 6 per cent, per annum 
from the 4th day of June, 1891; and the further sum of $575.18, with 
interest thereon at the rate of 6 per cent per annum from the 20th 
day of June, 1891; and the further sum of $10.55, as costs, — 
on which judgments various sums were afterwards paid, leav- 
ing a balance of $15,550.67, including interest to the 22d day of 
April, 1897. In 1893 said bank executed a deed of assignment for 
the benefit of creditors under the statute laws of the state of Ken- 
tucky. The plaintiff is trustee under said deed of assignment for 
its execution and administration. An action at law on said judg- 
ment was brought in this court October 2, 1897, against the said W. 
W. Hamilton, who has filed answer herein. Among the defenses 
pleaded by the defendant is the following: 

"For a seventh and further defense, this defendant says that the Indebted- 
ness out of which said judgment arises was created a great many years ago, 
to wit, thirty years before suit was brought thereon; that during all of said 
time' the said George Hamilton, the principal in said indebtedness, had paid 
usurious interest to the said New Farmers' Bank, the exact amount of which 
is not known to this defendant, but which, on information and belief, he 
. avers to be In excess of nine thousand dollars; and that the books of said 
bank, whereby the amounts of said payments and usurious interest will fully 
appear, are in the possession and under the control of the plaintiff, and to 
which this defendant has no access. Wherefore this defendant states that, 
as the surety of the said George Hamilton on said indebtedness, he is entitled 
to have said judgment credited with said amount of nine thousand dollars 
so paid by said George Hamilton as usury, aforesaid, the same being Included 
In said judgment, and the New Farmers' Bank being hopelessly insolvent/' 

The plaintiff has filed a motion to strike out said plea, for the rea- 
sons that the matters therein set out constitute no defense, nor any 
part of a defense, to the plaintiff's cause of action, and for the fur- 
ther reason that the defendant is estopped from pleading usury to 
the cause of action merged in a judgment, and because the plea does 
not state any fact showing that usurious interest was paid or re- 
ceived. 

At common law, the rule is universal, that a judgment between 
the same parties in an action for the ascertainment of the amount 
due and owing on a promissory note or other contract is, as between 
said parties, conclusive, not only as to every matter embraced with- 
in the pleadings, but also as to every admissible matter of defense 
which might have been presented in that litigation. Cromwell v. 
Sac Co., 94 U. S. 352. It precludes the defendant in every forum 
wherever the judgment is produced as evidence from controverting 
the existence and amount of the debt, except where the judgment 
is assailed for fraud in obtaining it. If he had the means at the 
time of suit of proving the payment, release, or satisfaction, and he 
failed to show it, the matter as to the defendant has passed in ran 
judicatum. Dimock v. Copper Co., 117 U. S. 659-665, 6 Sup. Ct. 855; 
Black, Judgm. § 764. This rule applies equally to the plea of usury 
in avoidance of a judgment. Id. § 759; Freem. Judgm. § 284 (a); 
Heath v. Frackleton, 20 Wis. S20; McLaws v. Moore, 88 Ga. 179, 9 
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& E. 615; Footman v. Stetson, 32 Me. 17. Neither will the courts 
open up and vacate a judgment to let in a plea of usury because such 
plea is held not to evoke equitable interposition. Black, Judgm. 
§ 349, and citations in note; 27 Am. & Eng. Enc. Law, p. 1032. 

The contention of defendant is that, whatever be the rule at com- 
mon law, such a defense as is here interposed is admissible under 
the statutes and decisions of the court of appeals of the state of Ken- 
tucky; and as the defendant, had he been sued in the state of Ken- 
tucky, could oppose this plea in an action at law on the judgment, 
he is, under the act of congress of May 26, 1790 (1 Stat. p. 122), en- 
titled to make the same defense here. This may be conceded. 
Hampton v. McConnell, 3 Wheat 234. 

The statutes of Kentucky applicable to this question contain, in 
substance, the following provisions relating to interest: 

The legal rate of interest Is 6 per cent, per annum. 

"All contracts and assurances made, directly or indirectly, for the loan or 
forbearance of money, or other thing of value, at a greater rate than legal 
interest, shall be void for the excess over legal interest. The amount loaned, 
with legal interest, may be recovered on any such contract or assurance; 
but If the lender refuse, before the suit is brought, a tender of the principal, 
with legal interest, he shall pay the costs of any suit brought on such con- 
tract or assurance." 

"A court of equity may grant relief for any such excess of interest, and to 
that end compel the necessary discovery from the lender or forbearer." 

"Such excess of interest may be recovered from the lender or forbearer, 
although the payment thereof was made to the assignee." 

"Partial payment on a debt bearing interest shall be first applied to the 
extinguishment of the interest then due." 

"And no action shall be prosecuted in any of the courts of this common- 
wealth for the recovery of usury theretofore paid, for the loan or forbearance 
of money, or other thing against the lender or forbearer, or assignee, or either, 
unless the same shall have been instituted within one year next after the 
payment thereof; and this limitation shall apply to all payments made on 
all demands, whether evidenced by writing or existing in parol." Ky. St c. 
72, §§ 2218-2220, 2517. 

It has been held by the court of appeals of Kentucky that the bor- 
rower has the right to treat the payment of usury as a payment on 
the principal and legal interest as long as the debt remains unpaid. 
Ellis v. Brannin's Ex'rs, 1 Duv. 49. It is further held by the court 
that, when sued for the debt, the defendant may plead the fact of 
usury paid by him on the debt, or the amount of usury contained in the 
evidence of debt, and the judgment can only go for the balance, if any, 
after deducting such usury; but, in case of failure to interpose such 
defense to the action, the defendant is not precluded by the judgment 
from recovering back from the judgment creditor, by independent 
action, the amount of usury paid; or, after paying and satisfying the 
judgment, he may maintain appropriate action against the creditor 
for recovery of the amount of usury thus paid, provided he institute 
such action within the time prescribed by the statute of limitations. 
Ellis v. Brannin's Ex'rs, supra; Scott v. Shropshire, 2 Duv. 153; 
Sherley v. Trabue, 85 Ky. 71, 2 S. W. 656. 

The interesting and controlling question, however, presented by 
this answer, is: Where the defendant has neglected and failed to 
plead usury to the action when sued for the debt, and suffers judg- 



Digitized by 



Google 



470 88 FEDERAL REPORTER. 

ment to go against him, as is admitted in this case, can he, in this 
jurisdiction, when sued in an action at law on such judgment, inter- 
pose, as matter of defense, the amount of usurious interest paid by 
him prior to the rendition of the judgment? No adjudicated case 
by the court of appeals of Kentucky can be found supporting such 
defense to an action on the judgment. On the contrary, the rulings 
of that court and the language employed in its decisions indicate 
that, after judgment has been suffered for the debt, the only remedy 
provided for the borrower where he had paid usurious interest before 
the rendition of the judgment is an independent action to recover 
back the amount so paid; and, where such usurious interest con- 
stitutes a part of the judgment debt, he may bring an action against 
the judgment creditor to recover back the amount enforced against 
him. 

In Ellis v. Brannin's Ex'rs, supra, in speaking of the legislative act 
of 1862, which limited the time for instituting such action by the 
borrower to "one year after the payment of such excess of interest," 
the court, after citing certain prior adjudications in that state, said: 

'These cases decide that a payment of usurious Interest will, at the election 
of the borrower, be applied as a payment of the principal and legal interest, 
and that the borrower could not recover back the amount of such payment, 
either at law or in equity, until he had paid the whole of the principal and 
legal interest; hence It was held that where usurious interest had been paid 
more than five years before the institution of suit to reclaim it, and there re- 
mained a balance due and paid within the five years sufficient to cover the 
usurious interest previously paid, such balance so paid, or so much as would 
equal the previous payment of usury, might be recovered, and the claim was 
not barred by the statute. The previous payment was treated as a discharge 
to that extent of the debt and legal interest. The subsequent and final pay- 
ment was treated as payment of the usury. Such was the well-settled law on 
the subject at the time the act of 1862 was passed. And the only change Intro- 
duced by that act was to reduce the period within which actions for usury 
might be brought from five years to one year. It was not intended to de- 
prive the borrower of the right to treat payments of usurious interest as pay- 
ments of the principal and legal interest as long as the debt remained unpaid; 
nor was the act intended to give the borrower a right of action to recover back 
such payments until he had discharged the entire debt Any other construc- 
tion would do violence as well to the letter as to the obvious intent and spirit 
of the act" . 

In Chinn v. Mitchell, 2 Mete. (Ky.) 92, it is inferable that Mitchell 
had recovered judgment against Chinn for the sum of $335, and that 
the defendant therein had executed a replevin bond for the property 
seized under execution. Thereupon Chinn filed a bill in equity 
against Mitchell, to enjoin the collection of an execution issued on' 
the replevin bond, setting up as grounds of relief that, prior to the 
maturity of the replevin bond, he had paid to the clerk of the court, 
as the custodian of the bond, the sum of $285 on account thereof, 
and that the remaining $50 due thereon was for usury. Mitchell 
took issue upon the authority of the clerk to receive said money, and 
denied the validity of such payment, to the clerk, and, without deny- 
ing the allegation respecting usury, alleged that it was too late for 
Chinn to present such defense, the matter of such defense being 
known to him prior to the judgment. The court held that the clerk 
was not authorized by virtue of his office to receive such payment, 
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and that the payment to him was no defense. In respect of the 
issue* as to usury, the court called attention to section 14 of the 
Civil Code of Practice of the state, which declares that: 

"A Judgment obtained in an action by ordinary proceedings shall not be an- 
nulled or modified by any order In an action by equitable proceeding, except 
for a defense which had arisen or been discovered since the judgment was 
rendered. But such judgment does not prevent the recovery of any claim, 
though such claim might have been used as a defense by way of set-off or 
counterclaim in the action on which the judgment was rendered." 

The court then said that: 

"The foregoing section of the Civil Code was adopted as an amendment to 
the prior Code, and took effect after the decision of this court in Dorsey v. 
Reese, 14 B. Mon. 127, which recognized the validity of an equitable defense 
after judgment, though existing and known prior to judgment. So that that 
case does not apply to the present." 

The court further observed that it had no difficulty upon the last 
point — 

"Because of the Revised Statutes (section 3, p. 420), which authorizes a court 
of chancery to grant relief against usury, and compel necessary discovery from 
the lender. Such was the law prior to the adoption of the statute, and such 
is stUl the law. The party seeking such relief must pursue it in the manner 
prescribed by the Civil Code, supra, which, if in conflict with the Revised Stat- 
utes, must prevail, as is expressly provided in section 748 of the Code." 

In conclusion, the court said: 

"Here the matter of usury in the debt sought to be collected was known to 
the party before the judgment, and was then available in defense, either at 
law or in equity. He failed to rely on it, however, and now seeks an injunc- 
tion or modification of the judgment to the extent of the usury. He comes 
directly within the Inhibition of the section supra, and is therefore not en- 
titled to the relief. Greer v. George, MS. opinion, Dec, 1856. If he had paid 
the usury, and sought relief on that ground, it would have been the duty of 
the court to have awarded him a judgment for the amount thus paid as upon 
a distinct cause of action against the party receiving it, although no modifica- 
tion or change of the former judgment embracing the usury could have been 
made; and, if he is yet compelled to pay it upon the execution, his cause of 
action will then accrue; but, as the law new stands, he cannot, in the mode 
adopted, avail himself of the usury embraced in the judgment to procure a 
modification of or an Injunction against said judgment, or any part thereof." 

The clear meaning of which is that, where the defendant neglects 
in the original action on the debt to avail himself of the defense of 
usury, in an ancillary proceeding for the enforcement of the judg- 
ment he is restricted to such equitable defense as "has arisen or been 
discovered since the judgment was rendered." If he has already 
paid the usurious interest when the judgment was rendered, he can 
recover that back in an independent action; and where the usury 
is included in the judgment, "if he is yet compelled to pay it upon 
the execution, his cause of action will then accrue"; but he cannot 
"avail himself of the usury embraced in the judgment to procure a 
modification of said judgment." 

While the case of Sherley v. Trabue, 85 Ky. 71, 2 S. W. 656, in- 
volves principally the question as to whether or not an action at law 
would lie to recover back usury paid on a judgment of foreclosure 
of a mortgage in equity, the discussion of the court sustains .the view 
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that the foregoing exposition of the statute is correct After refer- 
ring to the foregoing provisions of the Code, Judge Holt said: 

"There Is no opposing of a decree to a decree. The relief sought does not 
annul or modify a judgment. It has been satisfied. The borrower sues to 
recover from the lender that which he had no right to exact, and which was 
paid without any consideration. The right to recover it does not accrue until 
the payment. There is no modification or change of the former judgment; but 
a new and distinct cause of action arises in favor of the borrower, and against 
the lender, upon the payment of the usury. The law then raises a promise, 
by implication, of repayment. A cause of action, by virtue of the statute, 
arises eo instant! in the borrower's favor.* 9 

The case of Bank v. Coke (Ky. App.; May 19, 1898), reported in 
45 S. W. 867, furnishes no support to the contention of defendant's 
counsel on the ispue as to whether or not the matter pleaded in the 
answer constitutes a defense to plaintiff's action on the judgment. 
In that case the creditors of Coke had recovered judgment against 
him, and had enforced the same against property mortgaged by Coke 
to secure the payment of said debts, and the mortgaged premises 
were sold to satisfy said judgment against Coke. Thereupon the cred- 
itors of Coke, as his equitable assignees, instituted suit against the 
creditors to recover back usurious interest alleged to have been paid 
by Coke to the creditors anterior to the judgment in the foreclosure 
suit. It was simply held in that case that the right to recover usury 
embraced in a judgment satisfied by sale of the land does not ac- 
crue until the sale is confirmed, and therefore the statute of limita- 
tions runs only from that time; and, further, that payments made 
by the borrower as usury will, at his election, be applied, first, upon 
the legal interest then due, and then upon the principal; so that, if 
he so elects, no usury can be regarded as having been paid until the 
satisfaction of the principal and legal interest. It is observable in 
this, as in other cases cited by counsel for defendant, that resort con- 
formably to the statute was had to an independent action against 
the judgment creditor to recover back usury paid after the enforce- 
ment of the judgment against the debtor. The case is no authority 
for the proposition that, in 'an ancillary proceeding to enforce a 
judgment once recovered, the defendant can be admitted to make 
the defense therein respecting usury which he might have made to 
the original action. 

The right to thus get back of the judgment to recover usurious 
interest, being in derogation of the common law, dependent alone 
upon an enabling statute, must be strictly construed, and the remedy 
furnished by the statute cannot be broadened by the application of 
any equitable principle. As already shown, equity does not recog- 
nize usury in a contract as a ground of relief against a judgment. 
So, when the enabling statute provides a remedy and prescribes a 
method of exercising it, it is conclusive of every other mode of pro- 
cedure. As the statute, as construed by the court of appeals of 
Kentucky, authorizes the defendant in the original action to plead, 
by way of set-off or counterclaim, the amount of usury paid, upon the 
maxim, "Expressio unius exclusio alterius," it precludes the idea of 
the right to interpose such plea at any other time or under any other 
conditions. After the judgment, the Code inhibits any modification 
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of it, "except for a defense which arises or is discovered after the 
rendition of the judgment; and such judgment does not prevent 
recovery of any claim which was not, though it might have been, 
qped as a defense by way of set-off or counterclaim in the original 
action." The term "recovery," as thus employed, both, from the con- 
text and its ordinary legal acceptation, implies an affirmative action, 
by which a party, by formal judgment in his favor, obtains redress 
from something "which has been taken or withheld from him." It 
is never employed to indicate a matter of defense. 

To the suggestion of counsel that a suit against the plaintiff in 
the judgment to recover back usurious interest would be unavailing 
because of the insolvency of the bank and the nonliability of the 
trustee under the assignment, or, if a recovery could avail, what is 
the use of going through the formality of paying a sum on the judg- 
ment which the defendant could immediately recover back? there are 
two sufficient answers: In the first place, it is an appeal to the 
chancery side of the court, to prevent an unconscionable advantage, 
which in this jurisdiction can never be interposed as a defense to a 
law action. Bennett v. Butterworth, 11 How. 669; Buller v. Sidell, 
43 Fed. 116; Montejo v: Owen, U Blatchf. 324, Fed. Cas. No. 9,722. 
And, second, the defendant's right to relief is given by special stat- 
ute, contrary to common right; and when he saw fit to let the day 
of grace pass, when the statute empowered him to plead the pay- 
ment in defense, he is without other recourse than that furnished by 
the statute, which is an action to recover back the usury paid. With- 
out an enabling statute, he cannot claim it as a set-off to an action 
on the judgment when sued in this jurisdiction, as the right of setoff 
pertains to the remedy, and consequently is governed by the law of 
the forum. 2 Am. & Eng. Enc. Law, 238; Savery v. Savery, 8 Iowa, 
217; Buggies v. Keeler, 3 Johns. 263; Boach v. Privett, 90 Ala. 391, 
7 South. 808; Bank v. Trimble, 6 B. Mon. 599; Davis v. Morton, 5 
Bush, 160. 

In view of the conclusion reached on the right to plead such matter 
in defense to the action on the judgment, it is hardly necessary to 
discuss the question of limitation raised by plaintiff's counsel. Ap- 
parently, the answer is double and contradictory. It first alleges 
that the principal debtor had paid usurious interest on the note to 
said bank, which, on information, is averred to be in excess of $9,000, 
which, taken in connection with what precedes, is to be understood 
as payments made prior to 1891. Then, in the concluding part of 
the paragraph, it is alleged that this usurious interest is included in 
said judgment If the usurious interest is included in the judgment, 
as no cause of action would accrue to recover the same back until 
payment of the judgment, the statute of limitation, according to the 
ruling of the Kentucky court of appeals, would not begin to run until 
from the date of such payment. If it is the meaning of the pleader 
that payments of usurious interest prior to the rendition of the judg- 
ment are to be regarded as so much payment on account of the 
principal and lawful interest, then, according to the ruling in Ellis 
v. Brannin's Ex'rs, supra, where usurious interest had been paid 
more than one year before the institution of suit to reclaim it, and 
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there remained a balance due and paid within the year sufficient to 
cover the usurious interest previously paid, such balance so paid, or 
so much as will equal the previous payment of usury, might be re- 
covered, and suph a claim would not be .barred by the statute. Bi^t 
as this would be a defense of payment, it should have been made t<J 
the original action, as a plea of payment is bad after judgment. 
Greenabaum v. Elliott, 60 Mo. 25-29. But, according to the Ken- 
tucky statute, if the defense of payment was not made timely, the 
defendant may, nevertheless, institute suit to recover back the 
amount of usurious interest paid. When such suit should be brought, 
the defendant therein could interpose the plea of the statute of limi- 
.tations. 

It is not deemed essential to pass upon the question raised in 
argument by counsel for plaintiff as to whether, under the Kentucky 
statute entitling the borrower to recover back the amount of usury 
paid by him, the remedy could be invoked by the surety, further than 
to say that no recovery could be had by such surety until after he 
had paid off the judgment which contained usurious interest. It 
may be conceded that it would have been a matter of defense, which 
the surety could have availed himself of in. the original action, to 
have set off the amount of usury paid in diminution of the amount 
of the judgment against them. 

It results that the motion to strike out the paragraph of the an- 
swer in question is sustained. 



LOWENSTEIN v. FIDELITY & CASUALTY CO. OF NEW YORK. 

(Circuit Court, W. D. Missouri, W. D. June 13, 1896.) 

No. 2,223. 

1* Accident Insurance-— Construction of Policy— Ihtolttntaby Asphyxia- 
tion. 

A clause declaring that the insurance does not cover injuries or death 
••resulting from poison or anything accidentally or otherwise taken, ad- 
ministered, absorbed, or inhaled, M does not exempt the insurer from lia- 
bility for death caused by involuntary and unconscious inhalation of 
illuminating gas, accidentally taken while asleep, 
a Same. 

The word "inhaled," as used in the above provision of the policy, means 
a voluntary and Intelligent act by the insured, and not an involuntary and 
unconscious inhalation. 
& Bame. 

The words "or otherwise," as used in the above provision, do not qualify 
the act of inhaling, but are used in connection with the preceding word, 
"accidentally," and mean an injury of a kindred character. 
4. Same. 

Policies of insurance are to be liberally construed, and the conditions 
therein are to be construed strictly against those for whose benefit they 
are reserved. And any doubt or ambiguity as to the meaning of any clause ' 
In a policy should be resolved in favor of the insured, and against the In* 
surer. 
I Bamb. 

An insurance company, continuing to issue, without change, policies con- 
taining clauses which have been construed unfavorably to its contention 



Digitized by 



Google 



L0WEN8TEIN V. FIDELITY * CASUALTY 00. 475 

by the highest court of the state in which the company is incorporated, 
may well be considered as issuing them with that construction placed upon 
them. 

L J. Ringolsky, for plaintiff. 

Warner, Dean, Gibson & McLeod and I^Lagaer Berier, for de- 
fendant. 

PHILIPS, District Judge. This is an action brought to recover 
on an accident policy issued by the defendant, a New York cor- 
poration, to Emanuel Lowenstein, payable to his wife, the plaintiff, 
in case of death. On a trial to a jury, the jury have found that 
the assured died from asphyxiation caused by the involuntary and 
unconscious inhalation of illuminating gas, accidentally taken, in 
his bedroom, in the city of New York, while the assured was asleep. 
The defendant has filed a motion in arrest of judgment, which 
raises the question whether or not the defendant is exempt from 
liability for such accident by reason of the following provision of 
the policy: "This insurance does not cover injuries, fatal or other- 
wise, resulting from poison or anything accidentally or otherwise 
taken, administered, absorbed, or inhaled." The court of appeals 
of New York, from which state this defendant received its charter, 
in Paul v. Insurance Co., 112 N. Y. 472, 20 N. E. 347, held that a 
provision in an accident insurance policy that the insurance should 
not extend to a death caused by the taking of poison or inhaling 
of gas did not apply to the instance of an involuntary and uncon- 
scious inhalation. This conclusion is reasoned out by considera- 
tion of the whole context, indicating that the term "inhaling," as 
employed in the policy, could only be understood to mean "a volun- 
tary and intelligent act by the insured, and not an involuntary and 
unconscious act." The court further said: 

"Read in that sense, and in the light of the context, these words must be 
interpreted as having reference to medical or surgical treatment,— in which, 
ex vl termini, would be included the dentist's work,— or to a suicidal purpose. 
To inhale gas requires an act of volition on the person's part before the danger 
Is incurred. Poison may be taken by mistake, or poisonous substances may 
be inadvertently touched; but, whatever the motive of the insured, his acts 
preceded either fact. * * * If the exception is to cover all cases where 
death is caused by the presence of gas, there would be no reason for using 
the word 'inhaled.' " 

This decision was made in 1889. 

This question, in its practical effect, came before Judge Blodgett, 
in the United States circuit court for the Northern district of Illi- 
nois, in 1891 (Richardson v. Insurance Co., 46 Fed. 843), in which 
the ruling of Paul v. Insurance Co., supra, was disapproved; the 
court adhering to the literal significance of the word "inhale," as 
implying only the physical act of drawing or breathing into the 
lungs, which would occur whether the person was conscious or un- 
conscious of the operation. This conclusion the court sought to 
fortify by the suggestion that the clause in question was doubtless 
adopted by the insurance company because of the practical diffi- 
culty, in most cases of death resulting from the inhalation of gas. 
to determine whether the death was occasioned by suicidal intent, 
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or whether It occurred accidentally. To the suggestion respecting 
the purpose of the insurance company, consideration will herein- 
after be given. 

The case of Early v. Insurance Co. (Mich.) 71 N. W. 500, cited by 
defendant's counsel, is hardly germane to the question under con- 
sideration. The policy exempted the insurance company from lia- 
bility for injuries or death "by poison." Death ensued from the in- 
sured taking, by mistake, aqua ammonia, a poisonous drug. The 
court held that the expression "death by poison" covered an acci- 
dental death caused by poison, under whatever circumstances or con- 
ditions taken, and in that respect is differentiated from the New York 
cases, which contained the words "by the taking of poison." And the 
court calls attention to the language of the court in the Paul Case, 
that: 

"If the policy had said that It was not to extend to any death caused wholly 
or in part by gas, it would have expressed precisely what the appellant now 
says it meant by the present phrase, and there could have been no room for 
doubt or mistake." 

So it was prpperly held by the Michigan court that "death by 
poison" included any and every manner of poison, whether inten- 
tionally or unintentionally, consciously or unconsciously, taken. 

Again this question came before the court of appeals of New 
York in Bacon v. Accident Ass'n, 123 N. Y. 304, 25 N. E. 399, in 
which the ruling in the Paul Case was reaffirmed; the court ob- 
serving: 

"Upon the question decided, the case is conclusive, and we have no disposi- 
tion to alter our views as expressed therein." 

The supreme court of Illinois passed upon a kindred question in 
Insurance Co. v. Dunlap, 160 HI. 642, 43 N. E. 765, in which the 
court held that drinking carbolic acid by mistake for peppermint 
was not within a clause of an accident insurance exempting the 
company from- liability for death from taking poison, as such words 
mean — 

"The voluntary, intentional taking of poison, and do not Include cases of 
accidental poison by mistake, but do Include injuries or death from voluntarily 
taking poison without any suicidal intent.' 9 

The court referred to and approved the ruling of the New York 
court in the Paul Case. 

The question came before the supreme court of Pennsylvania in 
Pickett v. Insurance Co., 144 Pa. St 79, 22 Atl. 871, on a policy 
which exempted the company from liability for death resulting 
from the inhalation of gas. The insured descended into a well to 
make repairs on a pump, and died from asphyxia caused by poison- 
ous gas at the bottom of the well The court held that the inhala- 
tion of gas contemplated a voluntary, intelligent act, and not an 
involuntary and unconscious act; approving the ruling in the Paul 
Case. 

The accident insurance companies were dissatisfied with the rul- 
ing in the Paul Case, and as lafte as March, 1896, the question was 
resubmitted to the New York court of appeals in Menneiley v. 
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Assurance Corp. 148 N. Y. 596, 43 N. E. 54. The ruling in the 
Paul Case was reaffirmed, with additional reasons in reply to the 
criticisms of counsel. Inter alia, the court said : 

*'The provision in the policy clearly implies voluntary action on the part of 
the insured or some other person. The insured must take or inhale, or another 
must administer. The manifest purpose of the provision is to exempt the 
insurer from liability where the insured has voluntarily and consciously, but 
accidentally, taken or inhaled, or something has been voluntarily adminis- 
tered which was injurious or destructive of life. We think that the particular 
accidents intended to be excepted by that provision are the accidental taking 
or inhaling into the system of some injurious or destructive agency under the 
mistaken belief that it was beneficial, or at least harmless. This is made 
more apparent by that portion of the provision which relates to something 
'administered/ as it cannot be reasonably construed as referring to a thing 
involuntarily and unconsciously administered. Indeed, it is quite difficult to 
understand how a thing could be involuntarily and unconsciously adminis- 
tered. Coupled together as theBe provisions are, the same rule of construction 
must be applied to that portion which relates to something accidentally In- 
haled as is applied to the portion which relates to a substance accidentally 
taken or accidentally administered. All the cases thus provided for plainly 
Involve voluntary and conscious action on the part of the insured or some other 
person. The leading and controlling idea In this provision is the performance 
of a voluntary act which accidentally causes the death or injury of the Insured. 
That a proper construction of the policy requires us to hold that it applies 
only to cases where something has been voluntarily and intentionally, al- 
though mistakenly, taken, there can, we think, be but little doubt. * * * 
The argument that the provision as to Inhaling gas has been given the same 
effect as is now given to the other and more general one, and that such coufd 
not have been their purpose, has little force. The Inhaling of gas having been 
specially provided for when taken for surgical and like purposes, it is only 
when it is inhaled for some other purpose, or under other circumstances, 
that the general provision applies. The special provision is applicable when 
gas Is inhaled for surgical and like purposes. The general provision applies 
when it is inhaled for other purposes." 

At the May term, 1896, of the supreme court of Illinois, this 
question was taken to that court by this defendant, the Fidelity 
& Casualty Company of New York, in the Waterman Case, 161 111. 
632, 44 N. E. 283, under a policy containing the same provisions, 
in the same language, as the one under consideration; and the 
supreme court reaffirmed the ruling in Insurance Co. v. Dunlap, 
Bacon v. Accident Ass'n, Pickett v. Insurance Co., and the New 
York cases, supra. There, as in the case at bar, counsel for the 
insurance company placed much stress upon the word "otherwise," 
employed in the provision that "this insurance does not cover in- 
juries resulting from poison or anything accidentally or otherwise 
taken, administered, absorbed, or inhaled." It was there contended 
that these words included every possible way by which gas could 
be taken into the human system so as to cause death. The court 
said: 

"Read In the light of the decisions, the words now in question do not mean 
otherwise than if they explicitly read, 'poison or anything accidentally or 
otherwise, consciously and by an act of volition, drawn into the system by 
Inspiration. 9 " 

I may add that the addition of the words "or otherwise" cannot 
by any technical or natural construction qualify the act of inhal- 
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ing. "'Or otherwise/ in law, when used as a general phrase fol- 
lowing an enumeration of particulars, is commonly interpreted in 
a restricted sense, as referring to such other matters as are kindred 
to the clause before mentioned." Cent. Law Diet It is to be 
read in connection with the preceding word, "accidental," and 
means an injury of a kindred character, and would cover an inten- 
tional taking as well as an accidental taking. The court of ap- 
peals of Kentucky has recently followed the Paul Case, in Omberg 
v. Association, 40 S. W. 209. 

It is to be conceded to the learned counsel for defendant that, 
looking alone to the etymology of the word "inhale," and to its 
ordinary, dictionary definition, it means to draw in, as air into the 
lungs, and to inspire, as to inhale air, — a process of life that goes 
on whether sleeping or waking; and in such sense it may be said 
that a person, when sleeping, breathes the air without any volition 
or intelligent action. But, as was said by Welsford: 

"Etymology has been so unsuccessful in establishing clear and definite prin- 
ciples, or so unfortunate in their application, that many persons regard it is 
bearing the same relation to grammar as astrology does to astronomy, alchemy 
to chemistry, or perpetual motion to mechanics." 

As applied to the practical business affairs of life, these primary 
meanings of words do not always afford safe rules of interpretation 
and application. This is especially so in the construction of re- 
strictive provisions in insurance contracts, placed there by the 
insurer. The courts read them in connection with all the other 
provisions of the policy, in pari materia, and give them a construc- 
tion in harmony with other kindred terms, so as to afford the 
largest measure of protection, according to the understanding of 
the terms employed, to the assured. And this leads to the con- 
sideration of the history of the controversy over the meaning of 
like provisions in insurance contracts, and the conduct of this de- 
fendant in continuing the employment of this phraseology in its 
policy, as affecting the conclusion which I have reached. In the 
Paul Case the court used this significant language: 

"If the policy had said that it was not to extend to any death caused wholly 
or in part by gas, it would have expressed precisely what the appellant now 
says it meant by the present phrase, and there could have been no room for 
doubt or mistake. Policies of insurance are to be liberally construed, and. 
as in all contracts, conditions are to be construed strictly against those for 
whose benefit they are reserved. It is an accepted canon of interpretation 
that, if there Is any uncertainty as to whether given words were used In an 
enlarged or restricted sense, the construction should be adopted which is the 
most beneficial to the covenantee. 9 ' 

As very pertinently observed by the supreme court of Illinois in 
Casualty Co. v. Waterman, 161 HI. 636, 44 N. E. 284: 

"Appellant is a New York corporation, and made and dated its contract in 
the city of New York; and this was done several yean after the decision in 
the Paul Case by the court of last resort in that state. It must be presumed 
that it was then fully advised of that decision, and knew when It entered into 
the contract now In suit what its liabilities were, and the agreement that It 
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Notwithstanding the decisive reiteration by the court of appeals 
of New York of its construction of the term "inhaling," made as 
late as March, 1896, and notwithstanding the ruling of the supreme 
court of Illinois against this company in the Waterman .Case, it has 
continued to issue its policies, and made the renewal in the case at 
bar, according to the verdict of the jury, as late as January, 1897, 
with the same provisions, in the same words as theretofore employed 
by it. Under such circumstances, any taker of its policy would have 
been justified in taking it with the understanding that this New York 
corporation was issuing its policy with the construction placed upon 
it by the highest court of the state granting its charter. If it was 
the purpose of the company as suggested by its counsel in argument 
at the bar, in inserting the word "otherwise," to avoid the effect of 
the ruling in the Paul Case, it is a sufficient answer to say that the 
court in that case suggested to the company the apt and direct 
words which would accomplish that end, whereas, if it employed the 
words "or otherwise" for such purpose, it was a concealed purpose, 
not apparent to the ordinary mind, and not at all calculated to carry 
to the insured, like Lowenstein, even a suggestion that it was in- 
tended to say by the policy that the company would not an&wer for 
liability resulting from inhaling gas, or other poisonous substances, 
whether taken voluntarily and consciously, or involuntarily and un- 
consciously. In Manufacturing Co. v. Jones, 14 C. C. A. 30, 66 Fed. 
124, a rule was advanced not inapplicable to this case. The com- 
pany there had for years been sending its agents throughout the 
country, making contracts with farmers for the erection of butter 
and cheese factories. These contracts were drawn in such form as 
to make it debatable whether or not the subscribers to them became 
jointly and severally liable for the whole contract price of the fac- 
tory, or to the extent only of the sum set opposite their names in the 
form of subscribers to stock. Some courts decided that such sub- 
scribers became individually liable for the whole contract price, 
while other courts decided that they became liable only for the sum 
set opposite their names as stockholders. Finally one of these cases 
reached the court of appeals, in the case just cited, and the court used 
this language: 

"These conflicting decisions were presumably well known to the plaintiff 
company, but were unknown to the defendants. Under these circumstances, 
It was the duty of the plaintiff to alter the form of its contract then In use 
so as to avoid the question whether it imposed a joint or a several liability, 
which had theretofore given rise to the conflicting decisions. Not having done 
so, the plaintiff cannot complain if the courts adopt the construction of the 
contract which is most favorable to the defendants.' 9 

The language of Judge Taft in Indemnity Co. v. Dorgan, 7 C. C. A. 
592, 58 Fed. 956, may be aptly applied as a conclusion to this discus- 
sion: 

"It is & well-settled rule in the construction of insurance policies of this char- 
acter, which the insured accepts for the purpose of covering all accidents, to 
construe aU the language used to limit the liability of the company strictly 
against the company. Policies are drawn by the legal advisers of the com- 
pany, who study with care the decisions of the courts, and, with those in 
mind, attempt to limit as nearly as possible the scope of the insurance* It 
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Is only a fair rule, therefore, which courts have adopted, to resolve any doubt 
or ambiguity In favor of the Insured, and against the Insurer." 

It is in this view of the relation sustained by this company to the 
state of New York, to which it owes its corporate life, that I feel con- 
strained to overrule the motion in arrest of judgment. 



UNITED STATES v. BILET (three cases). 

(District Court, 8. D. New York. February 5, 1896.) 

Customs Duties— Summons fob Forpbitukb — Nonindorskmbnt ■— Gbneral 
Appbabance— Laches— Waiver. 

A summons for the "forfeiture" of the value of Importations not in- 
dorsed with a reference to the statute, may be set aside; but not after a 
general appearance with knowledge of the nature of the action, and after 
several years' delay and the expiration by limitation of the government's 
time to bring a new action. 

These were actions brought by the United States against William 
H. Riley to enforce a forfeiture of the value of various alleged fraudu- 
lent importations of merchandise at the port of New York, and mo- 
tions were made to set aside the summons in each case. 

Wallace MacFarlane, U. a Atty., and James R Ely, Asst U. a 
Atty. 
Kellogg, Rose & Smith, for defendant 

BROWN, District Judge. A motion has been made in defendant's 
behalf in each of the above three causes to set aside the service of the 
summons, on the ground that the copy of the summons served upon 
the defendant, had no indorsement upon it indicating the statute or 
section upon which the claim for forfeiture was based, as required by 
sections 1897, 1962 and 1963 of the New York Code of Civil Procedure. 
The summonses without any complaint Were personally served upon 
the defendant on January 5, February 7 and April 6, 1894, respec- 
tively. These summonses did not state the nature of the cause of 
action, but required the defendant to answer the complaint within 20 
days, with a notice that in case of failure to answer or appear, judg- 
ment would be taken by default for the relief demanded in the com- 
plaint. Attached to the copy summons in action No. 2 was a notice 
that upon default judgment would be taken for 19 different sums 
specified with interest on said items from various specified dates in 
January, February, March, June and July, 1891, amounting in the 
aggregate to $24,995.55, besides interest On the copy summons serv- 
ed in action No. 3 a notice was indorsed that upon default judgment 
would be taken for the sum of f 48,515.63 with interest. On the copy 
summons served in action No. 4 was a similar notice that upon default 
judgment would be taken for the sum of $8,122.42 with interest 

In each of these cases the defendant within 20 days after the service 
of the summons, put in a general* appearance by his attorneys who 
served written notice thereof with a demand of a copy of the com- 
plaint in the usual course in accordance with the state practice. The 
plaintiff's attorneys thereafter obtained from time to time extensions 
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of time within which to serve a copy of the complaint in each qt the 
actions, so that no copy of the complaint was served in either of them 
until November 23, 1897, and shortly thereafter, and before any other 
proceedings, notice of these motions on the defendant's behalf was 
duly served 

The complaints show that the actions are based npon various al- 
leged fraudulent importations and entries of merchandise by the de- 
fendant at this port, at various dates in 1891, with intent to defraud 
the United States, and that the value of such importations became 
thereby forfeited to the United States under the ninth section of the 
act of congress of June 10, 1890. Judgment is accordingly demanded 
against the defendant for "the sum of said values so forfeited with in- 
terest," etc 

In the case of Brown v. Pond, 5 Fed. 31, it was held by Judge 
Choate in a carefully considered opinion, that in civil actions brought 
for the enforcement of penalties and forfeitures, the provisions of the 
New York Oode of Civil Procedure as respects the indorsement re- 
quired on the copy of the summons served, were obligatory; and in 
that case the action being for penalties under the copyright laws and 
no such indorsement having been made upon the copy served, a mo- 
tion to set aside the service of the summons was granted, the appear- 
ance by the defendant having been with a reservation of the "right 
to set aside the summons for any irregularity or for any proper cause." 
The. cases there cited show that in tie New York state courts it has 
long been held that the service of the summons in such cases without 
the required indorsement, gives the government no jurisdiction over 
the defendant; and that the defendant in such cases is not obliged to 
appear, and cannot be held in default; and that after motion duly 
made ta set aside such a service, if the motion be denied and the 
defendant plead over, and judgment is entered against him, the judg- 
ment will be reversed. The decision In Brown v. Pond was followed 
in the subsequent case of U. S. v. Rose, 14 Fed. 681. For the gov- 
ernment it is contended, that the present actions, being not purely for 
a penalty, but being in part remedial and for the indemnity of the 
government for losses sustained by it (Stockwell v. U. S., 13 Wall. 531; 
U. a v. Claflin, 97 U. S. 546; U. 8. v. Stowell, 133 U. S. 1, 10 Sup. 
Ct 244) the provisions of the New York Code are not applicable, 

I cannot sustain this contention. Though the object of the statute 
forfeiting the value of merchandise is no doubt paxtly remedial and 
for the indemnity of the government, it is also largely penal. The 
partial purpose of indemnity does not change the essential nature or 
character of the action. In the case of Schreiber v. Sharpless, 17 
Fed. 589, and Id., 110 U. S. 76, 3 Sup. Ct. 423, it was held that in a 
qui tarn action for the recovery of penalties forfeited by the defendant 
for copying and printing the plaintiff's copyrighted photograph, the 
cause of action was abated by the defendant's death, although only one- 
half the recovery in such actions would go to the United States and 
the other one-half to the informer, and would often inure as indemnity 
to the person whose copyright was infringed. In the case of U. S. 
v. De Goer, 38 Fed. 80, which was an action of the same character as 
the present, for the forfeiture of value upon an alleged fraudulent 
88F.-41 
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importation, it was held that such actions are mainly penal and abate 
with the defendant's death. It is not necessary, however, to dwell 
on such considerations, inasmuch as the statute itself on which these 
actions are based, declares a "forfeiture" of the value of the goods; 
the plaintiff alleges in the complaint a "forfeiture" under the statute, 
and seeks a recovery as upon a forfeiture, and not otherwise. But 
section 1962 of the New York Code of Civil Procedure expressly pro- 
vides for actions where "real or personal property has been forfeited," 
and section 1964 expressly makes applicable to such actions the pro* 
visions of the preceding section 1897, above referred to, requiring an 
indorsement to be made upon the copy of the summons served to the 
effect above stated. 

A further question arises, however, upon the general appearance 
put in by the defendant without qualification or reservation, after 
the service of the summons. In the case of Bissell v. Railroad Co., 
67 Barb. 385, it was held that after a general appearance, a judg- 
ment entered by default would not be opened or set aside for ir- 
regularity when more than a year had elapsed after the entry of 
judgment before the notice of motion was given, even though the 
summons had been previously set aside upon appeal from the special 
term to the general term, the court holding that the general ap- 
pearance gave to the court jurisdiction of the action and of the de- 
fendant under the provisions of the New York Code of Civil Pro- 
cedure, without the service of any summons; and that the effect of 
the previous general-term order setting aside the summons, was 
merely to strip the record of the summons, leaving the general ap- 
pearance to stand; and this decision was subsequently affirmed at 
the general term. 67 Barb. 393, note. The appearance in that case 
was the usual notice of general appearance and a demand for a copy 
of the complaint, served three days after the service of the sum- 
mons. The only other case that I have found in which the summons 
has been set aside after an unqualified general appearance, is the 
case of Lassen v. Aronson (Super. N. Y.) 21 N. Y. Supp. 452, where 
after service of the complaint the defendant's attorney moved for 
leave to withdraw his notice of appearance, and to set aside the 
service of the summons for the want of the requisite indorsement, 
and the motion was granted. 

In both of the above cases, it may be fairly assumed from the 
nature of the actions, that the defendant at the time of putting in the 
general appearance had no information of the nature of the suit, 
and the motions were made promptly. The plaintiffs, by the grant- 
ing of the motion, suffered no loss or prejudice to their rights of 
action. In such cases, where defendants have had no information 
of the nature of the action, and it is thus manifest that there could 
not have been any intentional waiver of the legal defects in the 
process, it may be just to allow the general appearance to be with- 
drawn, as inadvertently given. 

In the case of Brown v. Pond, supra, Judge Choate, remarking up- 
on the question of waiver, says: 

"The defect being the want of one of the requisites for acquiring jurisdic- 
tion over the person, and not over the subject-matter, the defect may of course 



Digitized by 



Google 



UNITED 8TATSS V. RILEY. 483 

be waived by the defendant, and Is waived by his general appearance with- 
out taking the objection, after being informed of the nature of the suit; so 
that, at least from the time of such voluntary appearance, the court will be 
deemed to have jurisdiction, and the action to be duly commenced. An ap- 
pearance, however, for the purpose of insisting on the want of proper process, 
or an appearance followed by the taking of the objection, when he Is in- 
formed of the nature of the suit, will not be a waiver of the defect.^ 

In the case of Deliaser v. Railroad Co. (in the superior court) 20 
Civ. Proc. R 312, 14 N. Y. Supp. 382, Sedgwick, C. J., considered that 
a motion to set aside the service of the summons before the com- 
plaint was served was premature, the averments of the complaint 
itself being the only proper legal grounds upon which the motion 
should be based as showing conclusively the nature and object of 
the action. In that case, however, the appearance was qualified, 
and for the sole purpose only of moving to set aside the service of 
the summons. What was said had no reference to the import and 
effect to be given to an unconditional appearance, or whether such 
an appearance should be deemed a waiver of objections to the sum- 
mons. From the observations of Judge Choate above quoted, the 
natural inference as to the nature of the information to be deemed 
sufficient to make a general appearance a waiver, is, that any actual 
and undoubted information as to the nature of the action is suffi- 
cient, and not alone the information derived from the complaint it- 
self when served. 

In the present cases all the circumstances disclosed by the affi- 
davit submitted for the government oji this motion, show that the 
defendant and his attorneys must have had sufficient and undoubt- 
ed information that all these actions were brought for forfeitures of 
value. The importations, as above stated, were in 1891. The de 
fendant on the 29th of October, 1893, was arrested on criminal pro- 
ceedings for the same matters that are embraced in these three suits 
and in suit No. 1 which preceded these. The defendant was duly 
advised and informed of the criminal proceedings and was repre- 
sented in them by his attorneys in these suits. On the 3d day of 
November, 1893, a summons was served on this defendant of the 
same character as in these suits and with a similar notice, in ac- 
tion No. 1. - The same attorneys served a general notice of appear- 
ance for the defendant in that suit, and a copy of the complaint in 
action No. 1 was served upon them on the 11th day of December, 
1893. Prom this complaint, which was for a forfeiture, of the value 
of a part of the importations embraced in the criminal proceedings, 
both the defendant and his attorneys had full notice of the precise 
nature of the claim and the grounds of it. The complaints in the 
present actions Nos. 2, 3 and 4 are precisely similar and differ only 
as to the date of the importations and amounts; but as appears by 
the affidavit, these were all set forth in the pending criminal pro- 
ceedings above referred to. The indorsements upon the summonses 
in actions Nos. 2, 3 and 4, and the notices contained therein, giving 
the precise amounts claimed, were means of identification in con- 
nection with the criminal proceedings of such a character that I 
cannot conceive that the defendant and his attorneys should not have 
understood beyond question that the four civil suits were all for the 
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recovery of forfeitures of value upon the importations specified in 
the criminal proceedings. The complaint and hearings in the crim- 
inal proceedings and the conferences with the United States attor- 
ney referred to, must have disclosed this fact fully. The general 
appearance put in in actions Nos. 2, 3 and 4 were served respective* 
ly fronrsix weeks to upwards of four months after the complaint 
in action No. 1 had been served and a full understanding of all the 
actions must have been had. The service of a general appearance 
under such circumstances must be regarded as a waiver of any ob- 
jection to the want of indorsement upon the summons. The re- 
quired indorsement could not in fact have given to the defendant 
or his attorneys any information which they did not already prac- 
tically possess. Through the extraordinary delay and the exten- 
sions of time given for the service of the complaints, if the sum- 
monses and notices of appearance were now set abide, the govern- 
ment's right of action would be barred by the statute of limitations. 
This of itself would not be a sufficient reason for denying to the de- 
fendant any substantial right; but it is not credible that any such 
extensions for nearly three years would have been granted or such 
delays incurred, if the nature of the actions had not been fully un- 
derstood. If that was understood, as I can have no doubt it was, 
when the general appearances were served, such appearances were 
a waiver of the defects. A motion to set aside the service after 
appearance, or for leave to withdraw a notice of appearance, ought 
to be made with reasonable promptness after information received; 
and if not so made, such motions should be denied. And where a 
long time has elapsed since the general appearance was served and 
the statute of limitations has become a bar to any new action, leave 
should not be given to withdraw such an appearance, nor the sum- 
mons be set aside, except upon clear proof that the defendant was 
really and in good faith ignorant of the nature of the action, or 
had wholly misconceived it. This cannot be the fact here, and the 
motions must, therefore, be denied. 



LEVER BROS., Limited, v. PASFIBLD. 

(Circuit Court, E. D. New York. July 8, 1808.) 

L Thadb-Mark— Words Subject to Appropriation. 

"Sunlight" Is a good trade-mark for a soap, and Is Infringed by the use 
of the name "American Sunlight." 
8. Same-— Evidence of Infringement. 

Proof of a single sale, though made to complainant's detective, may, 
in connection with other proofs, be sufficient to justify an injunction. 

This was a suit in equity by Lever Bros., Limited, against George 
R Pasfield, for alleged infringement of the trademark "Sunlight," 
used in connection with a soap. Final hearing on pleadings and 
proofs. 

Rowland Cox, for complainant 
Louis B. Adams, for defendant 
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LACOMBE, Circuit Judge. Whether the English predecessors 
of complainant, or the Milwaukee firm, were the first to use the word. 
"Sunlight" in connection with soap, is immaterial, since complain- 
ant is the owner of all the rights of both concerns in that particular 
use of the name. It is undoubtedly a good trade-mark, and the 
use of the name "American Sunlight" in connection with soap is 
plainly an infringement Indeed, the only point which is urged with 
any force by defendant's counsel is the fact that only one actual sale 
is shown, and that to an emissary of the complainant, who persuaded 
defendant to put up and sell the goods, and bill them under the in- 
fringing designation. It is not the law, however, that relief in 
equity will be denied when the only actual sale proven is one to com- 
plainant's detective. It may be, as suggested in Byam v. Bullard, 
1 Curt 100, Fed. Cas. No. 2,262, that such a sale is not per se an 
infringement; but as pointed out in De Florez v. Baynolds, 14 
Blatchf. 505, Fed. Cas. No. 3,742, it may, in connection wfth other 
proof, be persuasive evidence of other sales, and convincing proof 
of an intention to sell whenever the opportunity of doing so without 
detection is presented. The testimony of the defendant himself, 
especially in regard to the letter produced by complainant; his care- 
ful qualification of his answers with the phrase, "I do not remember;" 
the circumstances attending the sale, and his own admissions as to 
what he said and did; his careful preservation of the infringing 
labels and die, — satisfy me that, unless restrained by injunction, he 
will continue to sell his soap under the infringing trade-mark when- 
ever what he may think a safe chance to do so presents itself. 
Against this threatened injury complainant should be protected by 
an injunction, but there is not proof sufficient to warrant a decree 
for an accounting. 



GAMP v. BRANHAM et at 

(Circuit Court, N. D. Ohio, W. D. June 8, 189&) 

No. 1,805. 

L Patbhts— IuvBwnoif— Apparatus for Latino Underground Conduits. 
The production of a mandrel having at one end a handle for pushing It 
back and forth, and at the other a rubber rim which serves to break 
off and push or sweep ahead of it all the particles of cement that stick to 
the interior of a hollow tiling conduit for electric wires, held to Involve 
patentable invention. 
2. Saxb. 

The Camp patent, No. 467,650, for an apparatus for laying underground 
conduits for electric wires, held valid and infringed. 

This was a suit in equity by H. B. Gamp against Branham & 
(Jest for alleged infringement of a patent 
Albert M. Austin, for complainant. 
E. G. Reemelin, for defendants. 

RICKS, District Judge. This is a bill depending on the validity 
of letters patent No. 467,650, dated January 26, 1892; being an 
apparatus for laying underground conduits for electric wires. The 
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demand for this patent was created by the extensive use of hollow 
tiling having one or more longitudinal openings laid in lengthwise 
parallel courses, with the end of the sections of each course ar- 
ranged to register. The great demand for such a conduit induced 
the complainant to give his attention to some instrument which 
would remove from the inside of these hollow tile conduits the 
cement with which the end of each section was bound together, so 
as to make a continuous conduit, without obstructions in the in- 
terior to impede the laying of wire therein. The mandrel which 
the complainant made for that purpose is a very simple device. 
It has a rubber rim about one end of it, which serves to break off 
and push or sweep ahead of it all the particles of cement that stick 
to the interior of the conduit in laying it. The other end of the 
mandrel had a handle by which it could be moved backward and 
forward. With this simple device, the tile was laid lengthwise, 
and joints fitted, and the interior made smooth and passable; and 
the problem of an easy use of the interior of such hollow tiling 
was solved. Now, while it is true that there was no great inven- 
tion developed in this simple device, it is just one of these happy 
successes which occasionally reward the inventor in his diligent 
search for something new and useful, and acceptable to the public 
The fact that the use of this mandrel has so rapidly increased the 
sale of tiling is a significant fact, and tends to support the claim 
of invention. In all the large cities it was a problem of great im- 
portance how to put underground all the wires used for the many 
purposes for which electricity is now employed. But a mere multi- 
plication of words would not make more plain what must seem a 
fair conclusion to every impartial mind, — that the patentee in this 
case did invent something new, and that his patent must be de- 
clared valid. The patent office allowed it without any hesitation, 
as the file wrapper and contents show. 

The defendants concede that, if the patent is new, they infringe. 
They claim that the use of the mandrel accompanied the purchase 
of the tile. If they can show any such contract as this, it will 
have a material effect upon the amount of damages to be awarded, ' 
but does not go to the complainant's right to have the patent sus- 
tained. A decree may be prepared, referring the case to Mr. Bel- 
ford, as master, to ascertain and report the damages to which the 
complainant is entitled. 

HAGGENMACHER v. NELSON et al. 

(Circuit Court, E. D. Pennsylvania. Jnne 22, 1896.) 

No. d. 

L Patents— Validity of Reissue. 

A reissue in which all the claims of the original are literally reproduced, 
excepting one, which is predicated on the same Invention as the original, 
but which expresses more clearly what would, under the ordinary doctrine 
of equivalents, be the legal effect of the original, is valid. 
1 Sams— Flour- Sifting Apparatus. 

The Haggenmacher patents, reissue No. 11,252 (original No. 428,907) and 
No. 428,906, for "apparatus for sifting and sorting flour, 9 ' construed, and 
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held valid and infringed,— the former as to claims 1, 2, 4, 5, 6, and 11, 
and the latter as to claims 1 and 2. 

This was a suit in equity by Carl Haggenmacher against William 
T. Nelson and J. H. Small, co-partners as the McAnulty Mill Works, 
and John A. McAnulty, for alleged infringement of reissue patent 
No. 11,252, dated June 28, 1892 (original No. 428,907, dated May 27, 
1890), and also letters patent No. 428,908, both issued to complainant, 
Carl Haggenmacher. In the specifications of the reissue the machine 
to described in part as follows: 

"This invention relates to machines for sifting and sorting meal and flour, 
and it consists in the novel construction and combination of the parts, as 
hereinafter fully described and claimed. In the drawings, Fig. 1 is a front 
view of the complete machine. Fig. 2 is a side view of the same. Fig. 3 is 
a longitudinal section through the frame box R, and Figs. 4 and 5 are, re- 
spectively, a cross section and a plan view of same, partly in section. Figs. 
6 to 13, inclusive, are detail plans and cross sections. • • • 
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•The frames, I, II, III, IV, V, rest superposed upon the bottom, b, of the 
box, R, and are Inclosed by the sides, T, T', and lid, d, secured together by 
any approved means. Each frame is provided with longitudinal guide slats, 
x, In line with the main direction of travel of the material, and with cross 
slats, y, at right angles to slats, x. For the purpose of turning over the ma- 
terial, every alternate slat, y, has a low ridge, u, extending from the end of 
it to the opposite slat, x, or to the box side. These ridges are of a height 
about equal to the depth of the material operated on, and are not shown in 
Figs. 5 to 9, to avoid confusion. Between every two ridges, u, the tops of 
the Intervening slats, y, are extended to the opposite slat, x, or to the box 
side, forming bridges, v, and leaving a passage for the material under said 
bridges. These bridges strengthen the frames to which they are attached, 
and support the frames above them. The sifting surfaces, O, stretched under 
the frames, consist of perforated metal, or woven wire or silk fabric, while 
the collecting surfaces, L, consist of linen, or other similar close-woven or 
imperforate material. These surfaces are all fastened to the lower edges of 
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their respective frames. The traveling action of the slats, y, upon the ma- 
terial, is illustrated in Fig. 5. P are particles of material which are caused 
to move in the paths of the dotted semicircles by the circular oscillations of 
the surface on which they rest; the direction of their travel being determined 
by the side upon which the slats, y, are placed. These particles would move 
in circular paths; but, as soon as they have performed the first halves of their 
circular journeys, they meet the slats, y, which arrest their motion during 
the time they would be passing over the second halves of the circles, and only 
permit them to resume their journeys in the forward direction, as indicated 
by the arrows. By placing the slats, y, in appropriate positions, the particles 
can be caused to travel In any desired direction. The Irregular shape and 
size of the particles, their friction against each other and against the sides 
and slats, and many other circumstances, all tend to modify the theoretical 
semicircular paths in which they should travel; but what is true of a single 
particle Is also true with regard to the aggregate action of an immense num- 
ber of particles when the surfaces over which they are caused to travel are 
sufficiently numerous, and the slats are arranged In a sufficiently complex 
manner, to meet all requirements. The ridges, u, turn over the material and 
the bridges, v, even it upon the surface of the sifters or collectors. Every 
particle is in turn brought in contact with some portion of the sifting surface, 
and the collecting surfaces, L, are for the purpose of conducting the material 
to certain desired parts of the remaining sifting surfaces beneath them. The 
longitudinal slats, x, keep the streams of material traveling in definite paths, 
and the arrangements of slats, x and y, may be varied to an almost unlimited 
extent to adapt the machine to different sorts of material. The sifting sur- 
faces may also be combined with the collecting or conveying surfaces in many 
different ways." 

The drawings in the other patent in issue (No. 428,908) are as fol- 
lows: 
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Robert H. Parkinson, for complainant 
Homer Morris, for defendants. 

DALLAS, Circuit Judge. The defendants are charged with In- 
fringement of two patents for "apparatus for sifting and sorting 
flour." The first of them was granted to the complainant May 27, 
1890, as No. 428,907, and reissued June 28, 1892, as No. 11,252. The 
second (No. 428,908) was a division of the first. The claims of reissue 
No. 11,252, which are sued on, are as follows: 

"(1) In a chop grader, a frame having a gyrating motion, and provided with 
guides in line with the desired main direction of travel of the material, and 
cross slats, y, extending part way across its surface between said guides, for 
causing the material to travel over the said surface, substantially as set 
forth. (2) In a chop grader, a frame having a gyrating motion, and provided 
with a sifting surface of perforate material, the guide slats, x, upon its 
sifting surface, In line with the desired main direction of travel of the mate- 
rial, and cross slats, y, extending part way between said slats, x, for causing 
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the material to travel, substantially as set forth." "(4) In a chop grader, the 
combination, with a frame box, provided with an Inlet at Its upper and outlets 
at Its lower part, of rods pivotaUy supporting said box,* a revoluble device, 
such as a crank, for Imparting a continuous gyrating movement to said box, 
and a frame supported In said box, and provided with a perforate sifting 
surface, and with guide slats, x, and with cross slats, y, arranged on said 
surface, substantially as and for the purpose set forth. (5) In a chop grader, 
the combination, with a gyrating frame box, of a series of superposed frames 
in said box, said frames being provided with guide slats, x, and cross slats, 
y, for directing the material over their surfaces, and with openings through 
which the material may pass from the upper to the lower frames of the 
series, substantially as and for the purpose set forth. (6) In a chop grader, 
the combination, with a gyrating frame box, of a series of superposed frames 
in said box, some of said frames being provided with perforate sifting sur- 
faces of various fineness for sifting and grading the material, and alternating 
with other frames having imperforate conveying surfaces, all of the said frames 
being provided with guide slats, x, and cross slats, y, for causing the material 
to travel over their surfaces, substantially as and for the purpose set forth.*' 
•'(11) A sieve having a gyrating motion, and provided with line guides in the 
desired main direction of travel for determining the path or paths of the 
stock's travel, and with propelling surfaces between the said guides for 
effecting the travel of the stock under the gyrating motion of the sieve." 

The claims of patent No. 428,908, which are sued on, are as follows: 

"(1) In a chop grader, a frame having a substantially horizontal gyrating 
motion, and provided with curved guides In line with the desired main 
direction of travel of the material, and cross slats, y, extending part way 
across its surface between said guides, for causing the material to travel over 
the said surface in substantially circular paths, as hereinbefore set forth. (2) 
In a chop grader, the combination, with a horizontally gyrating circular frame 
box, of a series of circular superposed frames in said box, the bottom surfaces 
of said frames being provided with curved guide slats, x, in line with the 
desired main direction of travel of the material, and with cross slats, y, ex- 
tending part way between said guide slats, for causing said material to travel, 
substantially as set forth." 

But for the question to be presently considered, touching the valid- 
ity and construction of these patents, no doubt could reasonably be en- 
tertained that the infringement charged has been clearly proved. The 
evidence admits of no other conclusion, and the argument presented on 
behalf of the defendants rests mainly, if not solely, upon the theory 
that noninfringement results from the interpretation of the claims 
for which they contend. I will dispose of the case with reference to 
the points made by their brief: 

1. Defendants contend, with respect to the first claim of each patent, 
that the "cross slats, y,"'designated in both of these claims, should be 
taken to include, and were "intended to include, the additional parts, 
u and v, for turning over the material and evening it," in which case 
the defendants' device would not infringe. But the construction thus 
proposed is, I think, a forced and unreasonable one. It involves the 
importation into the claim of language which was not used, and which 
must be assumed to have been designedly omitted, for in claim No. 
3 (not here involved) the parts now sought to be injected into these 
claims, namely, the ridge, u, or bridge, v, "f or turning over and evening 
the material/ 1 are expressly included. The learned counsel of the de- 
fendants has argued that because some of the figures exhibit u and 
v in connection with, and seemingly as extensions of, the part, y, 
the latter should be understood as being inclusive of the former; but 
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the patent as a whole forbids acceptance of this understanding. The 
cross slats, y, and the other parts referred to, are distinctively men- 
tioned, and their respective objects are plainly differentiated The 
defense as to claim 2 of patent No. 11,252 has been enforced by the 
same course of reasoning as that applied to the first claim of each 
patent; and it is insisted that it maintains the proposition that 
"cross slat, y, means y with u," and that, therefore, the defendants 
"do not infringe claims 1 and 2 of No. 11,252, or claim 1 of No. 428,- 
908/' I am, as I have said, unable to acquiesce in the reasoning re- 
ferred to, and consequently cannot adopt the deduction supposed to 
be derived from it. 

2. The defendants have adduced several patents in support of the 
defense of lack of novelty, and their learned counsel has in argument 
especially referred to the Robertson, the Jesse, the Hahn, and the 
Gilbert patents, but by none of these is there disclosed the invention 
of the presumptively valid patents in suit Haggenmacher unques- 
tionably produced a device by which a marked advance in the art was 
attained, and the testimony of the experts and practical millers is 
in substantial accord as to its novelty. As was said by an expert wit- 
ness for the defendants, neither of the exhibits prior to the Haggen- 
macher patents embraces every feature of construction along with the 
special motion of the latter. 

3. The attack made upon the validity of the reissue cannot prevail. 
It is, in my opinion, fully met and overcome by the argument submit- 
ted in the brief for complainant, from which I quote: 

"While one of the two patents sued upon is a reissue, it is open to none of 
the attacks generally made upon reissued patents. Defendants' machine is 
equally within the claims of the original. AU the claims of the patent, ex- 
cept the eleventh, are literally reproduced from the original. The eleventh 
Is predicated on the same Invention as the original patent; stating that In- 
vention in terms intended to express more clearly that which would, under 
the ordinary doctrine of equivalents, be the legal effect of the original." 

That such a reissue is within the scope of the statute is, I think, 
clearly demonstrated by the authorities cited on behalf of the com- 
plainant, with which those cited for the defendants do not, upon 
examination, appear to conflict Reed v. Chase, 25 Fed. 94; Odell v. 
Stout, 22 Fed. 159; Powder Co. v. Powder Works, 98 U. a 126; 
Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073; Topliff v. Topliff, 
146 U. S. 156, 12 Sup. Ct 825; Walker v. City of Terre Haute, 44 
Fed. 70; Marsh v. Seymour, 97 U. S. 348. Decree for complainant. 



UNITED STATES GLASS CO. v. ATLAS GLASS 00. et ai 

(Circuit Court, W. D. Pennsylvania. April 13, 1896.) 

Patkhts— Character of Ihvbntioh— Prior Abt. 

The question of the commercial success or failure of a prior patent to not 
controlling on the question of its relevancy, as illustrating the generic, 
type of the patented machine in issue and the general process and path 
of development which the inventor claimed to follow. 
84icB~EyFBCT or Disclaimer— Construction or Claims. 

When an application is rejected as anticipated, and the applicant then 
flies a narrower claim accompanied by a disclaimer, he Is bound thereby. 
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•ren though. In the light of subsequent developments, It may appear that 
possibly a more restricted disclaimer could have been framed, and that 
the additional elements inserted in the claims were more specific than need 
be. 

8. Same— Construction of Claims— Development of Art. 

A subsequent advance in the art may show that a claim Had a more 
extended scope than was originally supposed; but, when it covers such 
advance, it is not because the claim has advanced or enlarged with the 
advance of the art, but because of its original generic character. 

4. Same. 

When a claim, read in its common, ordinary meaning, is explicit and 
clear, there is no room for construction. Construction cannot be resorted 
to to create a doubt, and then a liberal interpretation be given to the doubt, 
in order to present to the patentee something he failed to claim. 

& Same— Infringement. 

Changes of operation are not to be measured by mere words or terms, 
but by function and operative effect 

& 8ame— Manufacture of Glassware. 

The Arbogast patent, No. 260319, for' an Improvement in the manu- 
facture of glassware, construed, and held not Infringed. 

Geo. H. Christy and Marshall A. Christy, for complainant. 
Wm. L. Pierce and Jas. L Kay, for defendants. 

BUFFINGTON, District Judge. The United States Glass Com- 
pany, the owner of letters patent No. 260,819, granted July 11, 1882, 
to Philip Arbogast, files this bill against the respondents, the Atlas 
Glass Company and others. The patent is for an improvement in 
the manufacture of glassware, and infringement of its single claim 
is alleged. As complainant claims the patent is a pioneer one, and 
the claim should be given a broad and liberal construction, a reference 
to that part of the glass workers' art bearing on the question at issue 
will aid in fixing the patent's relative position in such art, and in 
determining the proper construction of the claim. Long prior to the 
patent in suit it was known that a finished hollow article of glassware 
could be formed by pressing, where the diameter of the vessel's mouth 
was equal to or greater than the interior diameter of every part of the 
body. This was done by a single operation. A large lump of molten 
glass of proper size was dropped into a mold, and a plunger thrust 
in, which caused the soft glass to distribute itself throughout the 
entire space between the plunger and mold, which cavity formed the 
contour of the article to be formed. It will thus be noted that the 
plunger and press mold were recognized and adopted as means for ob- 
taining, in the shapes mentioned, a body of any desired form, one of 
uniform thickness, and with a finished top, as distinguished from the 
unfinished top left by off-hand blowing. The single process of pressing 
could not, however, produce a finished article where the body bulged. 
Such bulge could only be secured by blowing. It was also a recog- 
nized practice to produce, by skilled preparatory blowing and manipu- 
lation, a blank, which was a hollow bulb of a size approximating the 
desired form, and with an even distribution of the glass. This blank 
was then inserted in a blow mold, and expanded to the pattern of 
the mold by mere mechanical, as contrasted with skilled, blowing. 
It will thus be seen that while the final blowing was recognized as a 
mere mechanical process when a proper blank was initially prepared. 
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and while pressing was recognized as a means of obtaining, by mere 
mechanical force, a hollow glass body of such proportion and uniform 
thickness as were desired, no one seems to have seen the possibility 
of devising means for conjoining the two mechanical processes, and, 
by pressing, obtain the desired form of blank, and, by mold-blow- 
ing, expand it The possibility of securing by pressing a pre- 
paratory condition suitable for blowing, to at least a limited extent, 
was soon recognized as feasible, and this is shown by the patent of 
Gillinder, No. 51,386, issued December 5, 1865. It is contended on 
one side that this patent shows, in theory and substance, a complete 
anticipation of the process of the patent in suit, while by the other 
side ,it is brushed aside as disclosing merely a particular form of blow- 
pipe, and as having no bearing whatever on the Arbogast patent. 
We cannot agree with either of these diverse contentions. While the 
device claimed is a mere blowpipe, yet the manner of its use and the 
function performed by It in the process in which it was employed are 
highly significant to the discriminating student of the art. It pre- 
empts and appropriates in advance of Arbogast a part of that field 
which, to award him pioneership, he must have been the first to oc- 
cupy. Such significance lies in the fact that the tools were used in, 
and made practical, a process in which, by mere mechanical pressing, 
a hollow glass blank was produced, the upper part of which was in 
final finished form, and the lower part prepared for the subsequent 
modifying action of the blowpipe. It is true the claims of the patent 
only covered the tool, and that the avowed purpose of the applicant 
was to provide such means for manipulation subsequent to pressing 
that a handle could be mechanically pressed on the vessel at the first 
stage, instead of being attached after the blowing and shaping pro- 
cess, as was the prior practice. But it goes without saying the 
claims made do not measure or limit the disclosure'or teachings of the 
patent, and that the two significant features alluded to were embodied 
in the process in which the patented tool was used is proven by the 
patent itself, and by proof of extensive use of that process for many 
years prior to Arbogast's application. That the upper part of the 
vessel was in finished form is shown by the fact that the solid plunger 
was replaced by one of the same diameter, so that the initial upper 
form necessarily remained unchanged during the secondary process, 
and that the lower part was blown, or at least was affected or modi- 
fled by blowing, is shown — First, by the fact that, the second plunger 
being shorter than the first, a cavity suitable for blowing was pro- 
vided; second, by the fact a blowpipe was used; and, lastly, by the 
statements of the specifications following, to wit: 

"It [the hollow plunger] Is perforated or bored longitudinally through its 
center, and in this hole one end of the blowpipe, B, is fixed so that the mouth 
or open end of such vessel from the mold will fit over the plunger, A, in such 
manner that the operator can safely expose it to the heat of the furnace, and 
expand it by blowing into it through the said pipe, A. • • • The vessel 
being thus securely held by the snap, as set forth, the operator proceeds to 
expand and finish it by heating and blowing in the well-known manner. 
• • • It will thus be seen that by means of this plowpipe molded vessels 
can be more expeditiously, uniformly, and perfectly expanded and finished, 
with the handles on as parts of the same, than by the old modes." 
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In considering this patent, we have not overlooked complainant's 
contention that the Gillinder pressing was, so far as the wall thick- 
ness of the lower portion of the blank was concerned, a flnalty; that 
such thickness was not diminished by the secondary process; and 
that this latter process was a mere reshaping one, — a shortening up 
of the vessel, and a formation of the bulge, not by blowing, but by 
pressure and manipulation. But this- theory is negatived by testimony 
of equal, and, we think, of greater, weight, that expansion by blowing 
does take place during this process, by the contemporaneous state- 
ments of the specification noted, that expansion by blowing occurs, 
and by the evident fact that the offhand blowing by which complain- 
ant says the finishing was done was necessarily of a somewhat nonuni- 
form character, and there must perforce have been more or less varia- 
tion and expansion necessarily resulting from the use of a nonuniform 
force. Indeed, on the statement of complainant's principal witness, 
Mr. Ripley, it was common practice "to put an air pressure into arti- 
cles during their manufacture for the purpose of resisting the pressure 
of the bulb on the outside, and expanding any portion that had been 
flattened during the manipulation of the article." But, on complain- 
ant's own construction, we have during the process a blank, finished 
at the top and of uniform thickness in the body. This is formed 
around a cavity, and is provided with a blowpipe. Now, if &uch a 
blowpipe was thus used within the cavity simply to counteract and 
co-operate with pressure from without to modify the vessel's contour, 
it is clear that the change from such negative resisting force exerted 
through the pipe to a positive expansive force by harder blowing, and 
to less or no pressure from without, would not seem so wide, so radical, 
and so inventive in its character as to stamp it of pioneer character. 
And while we have no positive evidence that blow molding (then well 
recognized, as we have seen, as a finishing process) was used with the 
Gillinder tool, yet the use of it in that connection would not seem to 
have been so radical a departure as to be styled a pioneer step. 

The fact, disclosed by the file wrapper of the Arbogast application, 
that no reference was made to this patent by the examiner, can 
hardly be said to evidence the judgment of that office that it was 
not deemed pertinent to Arbogast's invention. The mere fact that 
it was for a tool only may possibly have assigned it to a different 
class, and it thus have escaped the examiner's attention. But, be 
this as it may, we regard this patent as disclosing facts pertinent 
and material to the just place of Arbogast's patent on the question of 
pioneership. 

In the Atterbury patent of 1873 we first find a device for pro- 
ducing machine-made glass articles. It shows both a carrying for- 
ward of Gillinder's process and also a new and radical departure from 
his methods and from the natural carrying forward of his process. 
Gillinder secured pressing by mechanical means. Atterbury not on- 
ly proposed to do that, but to extend the mechanical means to blow- 
ing as well. In this respect it was an advance in the same general 
direction. In another, however, it was a radical departure. In Gil- 
linder the article was pressed, the mold was then opened, the article 
taken from it, the function of the press mold was ended, and, to what- 
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ever process the article was thereafter subjected, it was extra or 
separate from such press mold. It is manifest that the removal of 
the article from the press mold involved two dangers, contact with 
the atmosphere and breakage. Atterbury proposed to avoid removal, 
to provide such a press mold that he could confine the glass in it 
during the entire operation, and to use such mold in connection with 
other parts to form a blow mold. In Atterbury's combination mold 
and process, we thus have a step in a wholly different direction from 
the natural evolution and development of the Gillinder process. We 
emphasize these facts, because to us ttiey are of importance in right- 
ly determining the scope and effect of Arbogast's disclaimer. Briefly 
stated, the patent shows a shifting single mold. The press mold con- 
sists of the ordinary matrix sides, but with the ring mold integral 
with it, and the bottom adapted to drop into a press-mold cavity, and 
form the blow-mold bottom. A plunger, with a central blowpipe, 
was forced into the press mold, the movable bottom was then dropped 
to the foot of the blow mold, and the blank blown to shape. The 
process is thus described by the patentees: 

"In our new process we only use one piece of glass— one glass wall— In the 
article, and we blow the same glass that we press, thus making glassware 
consisting of blown and pressed glass, either the blown or pressed part being 
a continuation simply of the other. We put the hot glass in the mold, and 
press, say the mouth, neck, and handle of a molasses pitcher, and by simply 
lowering the bottom plate we can and do blow the balance of the pitcher. 
We press the pressed part of the article quite heavy or thick in the bottom 
so as to have plenty of glass to expand with the pressure of the air to make 
the balance of the article. We believe this to be an entirely new process of 
working glass, and also a new manufacture of glassware." 

Upon this application claims were granted for the process of press- 
ing and blowing glassware in the same mold and for a new manu- 
facture of glassware consisting of blown and pressed glass. Now, 
while bulging glass articles can be made in Atterbury's device by 
care and skill in its manipulation, yet it seems clear they cannot be 
commercially made, and consequently the machine was not a suc- 
cess. Tet the question of success or failure is not a controlling one 
upon the question of the relevancy of this patent to the present is- 
sue. It is not cited here as an anticipation of Arbogast, for while 
its disclosures were sufficient to defeat the broad generic claims which 
Arbogast originally made, and it was so held by the office, and such 
decision was acquiesced in by Arbogast restricting his claims ac- 
cordingly, yet it was not, in our judgment, an anticipation of Arbo- 
gast's restricted claim. Its relevancy consists in illustrating the 
generic type of machine, and the general process and path of devel- 
opment which Arbogast disclaimed to follow. 

If Atterbury's process was on wholly different lines from Gillin- 
der's; if Arbogast's was a carrying forward of Gillinder's, an ad- 
vance on the same general lines; if the respondents followed Atter- 
bury, and remedied the defects in his device, — then it would seem 
that Arbogast's explicit disclaimer of Atterbury, his method and 
device, should inure to protect respondents from the charge of in- 
fringement 
B8F.-42 
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Let us next consider what Arbogast disclosed and claimed. To 
the extent of his disclosure he was entitled to claim, but his right to 
protection is limited to what he did, not to what he might have 
claimed. In the state of the art outlined Arbogast applied for his 
patent in 1881. His summary of the prior art was as follows: 

"In the manufacture of this class of articles, the body is first blown in a mold 
after having been roughly shaped in the 'marver/ Then the article is clamped 
on a tool, and softened at the mouth, after which it Is given the desired finish 
with either a hand tool or press, in which operation some forms require the 
addition of a ring of extra glass to be stuck on. AU these operations are 
laborious and costly, and require skilled labor." 

From which it will be seen he made no mention of the preparatory 
press process of the Gillinder practice or of the combined press and 
mold process of Atterbury. Upon this application he made three 
claims, one of which we cite as illustrative of their breadth, viz.: 

"(1) The herein-described Improvement in the manufacture of glassware, 
consisting in pressing the mouth or neck to finished form with a dependent 
mass of glass, and then blowing said mass to form the body, substantially as 
described." • 

The application was rejected as fully anticipated by Atterbury, 
whereupon the claims made were withdrawn, and the disclaimer, 
statement, and claim following added and substituted, viz.: 

"It is essential to the successful practice of the above invention that the 
plunger should be very quickly removed from the press mold, as otherwise 
either the plunger will get heated and adhere to the glass, or, if cool, will chill 
the glass, and preclude the possibility *>f subsequent blowing. It is equally 
essential that two separate and distinct molds be used, one for the pressing 
and one for the blowing, because the moment the gather is pressed, not only 
the plunger must be removed, but the gather must also be removed from its 
mold, as, if it be allowed to remain there, its outer surface becomes chilled 
from contact with the mold, and cannot be expanded or shaped further by 
blowing; so that unless the gather is thus removed from contact with both 
plunger and press mold, and placed in a separate mold for blowing, it Is im- 
possible to produce the finished ware. I am aware that It has been proposed 
to press the article in a mold which finishes one- part of the same, and then, 
while the article is still in the mold, to blow the remainder of the article, 
a part of the mold being enlarged for such blowing, and the air passing through 
the plunger into the body of the article. I do not claim such process; but 
what I claim as my Invention is the described improvement in the manu- 
facture of glassware, consisting in pressing the mouth or neck to the finished 
form with a dependent mass of glass, then withdrawing the plunger, then 
removing the article from the press mold, and finally inserting It in a separate 
mold, and blowing to form the body, substantially as described." 

As we read these proceedings, Arbogast at first made broad claims, 
sufficiently comprehensive to have made Atterbury an infringer, the 
only elements in the principal one being "pressing the mouth or neck 
to finished form with a dependent mass of glass," and "blowing said 
mass to form the body." To secure his patent he added these limi- 
tations, viz. "withdrawing the plunger," "removing the article from 
the press mold," and "inserting it in a separate mold." Now, when 
we consider the fact that the patent office regarded Atterbury as 
showing a single mold; had allowed him a claim for it as such, viz. 
"the process of pressing and blowing glassware in the same mold"; 
that Arbogast stated that it was essential to his invention "that two aep- 
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arate and distinct molds be used, one for pressing and one for blow- 
ing," and "my invention is different, and requires the use of two 
molds, — a press mold and a blow mold,"— can there be any doubt 
that his purpose was to withdraw and exclude himself from the broad 
field he had at first sought to pre-empt, differentiate his invention 
from the one-mold type of Atterbury, and by these superadded limi- 
tations to confine his claim to a process involving the use of these 
two separate, individual, and well-known appliances in the art, viz. 
a press mold and a blow mold? He knew Atterbury's suggested 
mold form was of a shifting type; that it was claimed to be adapted, 
according to the changed relations of its parts, to be used first as 
a press mold, and then as a blow mold; and that a broad claim, viz. 
for "the process of pressing and blowing glassware in the same 
mold," with no limitations as to details, had been granted. By his 
own statement, he deemed this system impracticable. He suggested 
no change or modification of it. Far from that,, he differentiated his 
process from Atterbury by condemning the one-mold system; said 
the use of two separate molds was essential to his process; and, what 
is most material and controlling, he embodied these limitations in 
his claim. The claim was made, granted, and unchangeably fixed 
by the then conditions and facts, not by subsequent ones. In the 
light of what then existed, is there any doubt of the purpose 
of the patentee, of the extent of his disclosure, of the benefit he 
conferred on the public? Is there any doubt of the clear and un- 
mistakable scope of his claim, of the significance and narrowing ef- 
fect of the elements with which he ladened it? If, in the light of 
later developments, it should now appear that possibly a more re- 
stricted disclaimer could have been framed, — that the superadded 
elements of the claim were more specific than need be, — all this will 
not avail to change what was then done. Subsequent advance may 
demonstrate that a claim granted had a more extended application 
than was originally supposed, but it is powerless to change it.' When 
the claim covers the advance, it does so, not because its boundaries 
have been advanced by the advance of the art, but because as made 
— as originally made — it was generic enough to cover such advance. 
Whether wisely or unwisely made, the limitations and disclaimer are 
there. They are facts. They can not be frittered away, their pres- 
ence ignored, or their significance minimized. If it be conceded that 
the later-discovered device of a practical, shifting, telescopic, single 
mold, combining interchangeably the functions of both a press and 
blow mold, made possible a much wider application than Arbogast 
then conceived of the generic process on which his specific device 
was based, still his restriction of his invention to a limited sphere, 
and to specific, well-known mechanical appliances, and his embodi- 
ment of these limiting, narrowing, specific elements in his claim, did 
then and of right ought now to correspondingly limit and abridge 
the ground covered by such claim. As we have seen, Arbogast was 
no pioneer. True, he sought to place himself on that ground. His 
claims were broad and generic, but he was forced to abandon them. 
His claims, as made, would have unquestionably covered Atterbury's 
process and respondent's also. After the rejection of those claims, 
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and the grant of a narrower one, should his assignee be now per- 
mitted to turn, strain, and recast the granted claim, so as to cover 
as much as the former one would have? 

A careful study of the art satisfies us that Arbogast was an im- 
prover on specific lines, not a pioneer; and a study of the file wrap- 
per, that the process disclosed and claimed by him involved the use 
of the then well-known press mold and blow mold of the art, and 
that such molds were made separate, individual elements of his claim. 
Such conclusion is in line with the adjudged cqses. "Where a pat- 
entee, on the rejection of his application, inserts in his specification, 
in consequence, limitation and restrictions for the purpose of ob- 
taining his patent, he cannot, after he has obtained it, claim that it 
shall be construed as it would have been if such limitations or re- 
strictions were not contained in it" Roemer v. Peddie, 132 U. S. 
317, 10 Sup. Ct. 98. "It is well known," says Mr. Justice Bradley 
in Burns v. Meyer, 100 IT. S. 672, "that the terms of the claim in 
letters patent are carefully scrutinized in the patent office. Over 
this part of the specification the chief contest generally arises. It 
defines what the office, after a full examination of the previous in- 
ventions and the state of the art, determines the applicant is enti- 
tled to. The court, therefore, should be careful not to enlarge, by 
construction, the claim which the patent office has admitted, and 
in which the patentee has acquiesced, beyond the fair interpreta- 
tion of its terms." "The patentee having imposed words of limita- 
tion upon himself in his claims, especially when so required by the 
patent office in taking out his reissue, is bound by such limitations 
in subsequent suits on the reissue patents." Crawford v. Heysinger, 
123 IT. S. 606, 8 Sup. Ct. 399. See, also, Caster Co. v. Spiegel, 133 
U. S. 368, 10 Sup. Ct. 409; Royer v. Coupe, 146 IT. S. 524, 13 Sup. 
Ct. 166; Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 425, 
14 Sup. Ct. 627. 

We are urged to give this claim a liberal construction. So be it 
In the true sense of the term, every claim should receive a liberal 
construction, — that is, the awarding to a patentee the full measure, 
in letter and spirit, of all he fairly disclosed and clearly claimed, — 
but when, under the guise of liberal construction, a claim is made 
to cover what it might have embraced, but was not made to em- 
brace, such liberality is not construction, but reconstruction. More- 
over, when a claim, read in its common, ordinary meaning, is ex- 
plicit and clear, — when there is no apparent uncertainty, — there is 
no room for construction. Bich v. Close, 4 Fish. Pat. Cas. 279, Fed. 
Cas. No. 11,757. The province of construction is to solve doubt, not 
to create it. If the meaning is clear, construction is not to be re- 
sorted to to create doubt, and then a liberal interpretation given to 
the doubt, which results in presenting to a patentee not what he 
claimed, but what he failed to claim. A court discharges its duty 
and exhausts its power when it ascertains and declares what was 
claimed. It as clearly transcends its power when it reconstructs the 
claim to cover what the patentee did not, but might have, claimed 
had he been gifted with prescience. 

Now, the press mold and blow mold were common and well-known 
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appliances in glass making at the date of this patent Each had 
separate, individual functions. A plunger was ilsed in the press 
mold and air in the blow mold The teaching of the patent was 
clear and unmistakable that the use of these two forms of apparatus 
was indispensable, and the declaration of the patentee was that their 
successive u*e during the process was essential. This was the ex- 
tent of Arbogast's disclosure and of his contribution to the art. The 
claim he made embodied the successive use of the two types of mold, 
— the use of one for an entire operation, to wit, pressing in the press 
mold, the removal of the article therefrom, and its insertion in the 
second form, the blow mold, and a different operation therein. As 
disclosed by the patent, and by the practice for many years under it, 
the process necessarily consisted of 24 acts, viz.: (1) Gutting off 
the gather into the press mold. (2) Sliding press mold into posi- 
tion, beneath the plunger. (3) Pressing the hot mass of glass. (4) 
Withdrawing the plunger. (5) Sliding the press mold forward from 
underneath the plunger. (6) Unkeying the press mold. (7) Lifting 
the pressed blow blank out of the press mold. (8) Carrying the 
pressed blow blank over to the blow mold. (9) Carefully inserting 
the pressed blow blank in the blow mold. (10) Sliding the blow 
mold under the blowing stem. (11) Pulling down the blowing stem 
to blow up the blank. (12) Raising the blowing stem. (13) Slid- 
ing the blow mold forward from under the blowing stem to a posi- 
tion where it can be opened. (14) Unkeying the ring of the blow 
mold. (15) Opening ring of the blow mold. (16) Lifting ring from 
blow mold and depositing same on press bed or press mold. (17) 
Unkeying the blow mold. (18) Opening the blow mold. (19) Re- 
moving finished article from blow mold. (20) Closing the blow mold. 
(21) Keying up the blow mold. (22) Closing ring .or neck mold. 
(23) Keying ring or neck mold. (24) Keying up press mold ready 
for new operation. 

We next turn to the question of infringement. This is alleged in 
the operation by the respondents of a machine to make Mason fruit 
jars. In it we find a revolving table carrying five telescopic molds, 
each of which produces a finished jar, wholly machine made, during 
each revolution of the table. These molds occupy five different po- 
sitions during a table revolution which may be styled the charging, 
pressing, blowing, discharging, and rearranging positions. It will 
be noted the several operations are going on simultaneously, and sev- 
eral jars are subjected to different stages of the process, according 
to their respective locations on the table. Each mold consists of 
an outer open mouth and open-bottom shell, the upper part of which 
forms the finished neck of the jar, and the remainder the finished 
sides. Within this shell a smaller open-mouth and closed-bottom 
shell is nested, the bottom and sides of which form the press blank 
below the neck, and, in connection with the upper portion of the 
outer shell, form a press mold and neck ring. By the same motion 
of a lever, this inner shell is dropped below the outer one, and a 
moveable bottom, not before in use, is shifted over and forms the 
bottom for the outer shell. By this means the outer shell is adjusted 
to act as a blow mold of the old type, but having integral with it a 
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neck ring. The mold being in the charging position, properly keyed, 
and with the inner shell raised, the operation of making a jar con- 
sists of 10 operations, as follows: First Charging. In this the 
gather is dropped in the mold and cut off. Second. Revolving table. 
Here the table is revolved one-fifth of its circumference, so as to 
carry the mold to the pressing position. This brings it under a 
plunger. It will be noted that this part revolution of the table has 
changed the position of all five molds. As we charge this revolution 
wholly to the single jar now being made, we will not charge the sub- 
sequent part revolutions to it, but wholly to each individual jar fol- 
lowing it. Third. Pulling down the lever. By the action of this 
lever the pressing plufiger is forced into this mold, and produces a 
press blank. It also brings down the blowing head to the preceding 
mold, automatically opens a valve, and mechanically blows the press 
blank to fill the matrix of the blow mold. Fourth. Raising the lever. 
This raises the plunger in the mold now under consideration, and 
also the blowing head from the mold preceding it. Fifth. Reform- 
ing the mold. By pulling a lever attached to the inner shell and the 
moveable bottom of the outer shell, the inner shell is dropped from 
within the outer shell, and from contact with the pressed blank, and 
the moveable bottom is brought into engagement with the outer 
shell, and forms, in connection with it, a blowing-mold cavity in 
which the press blank is suspended. A part revolution of the table 
now brings the mold to the third or pressing position, where the 
press blank is mechanically blown, as noted above. This done, the 
next part revolution brings the mold to the discharging position. 
In this position five operations are carried on, viz.: Sixth. The mold 
is unkeyed. Seventh. The mold is opened. Eighth. The finished jar 
is removed. Ninth. The mold is closed. Tenth. It is rekeyed. The 
next part revolution brings the mold to the rearranging position, 
and automatically rearranges the mold by a process the reverse of 
the fifth, namely, it removes the sliding bottom of the outer shell, 
and nests the inner within the outer shell, in shape for another round 
of operations. 

There is a radical difference in operation and result between the 
process disclosed by Arbogast and the workings of this machine. 
The process of Arbogast is partly mechanical; the process in re- 
spondents' device is wholly so. Arbogast necessitates intermediate 
human manipulation during the process; respondents' process can 
dispense with it, and in point of fact does. The output of the latter 
is a new article of commerce in glass, viz. a machine-made one, and 
the output is at least threefold greater than by the Arbogast pro- 
cess. This remarkable difference in results, while not proving, would 
strongly suggest, the use of different means and methods to produce 
it, and that it is not a mere reversal of process, as is suggested. 
And such we find to prove the case on a critical comparison of the 
two; for, waiving for the present the fact that respondents' mold, 
not being known in the arts at the date of Arbogast's patent, could 
not be adjudged an equivalent (see Manufacturing Go. v. Forgie, 
59 Fed. 775, 8 0. 0. A. 261), we are of opinion that, both structurally 
and In operative principle, the respondents' device is different from 
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Arbogast's, and the single telescopic interchangeable mold of the one 
is not the equivalent of the other. 

In Arbogast's we find a press mold consisting of two hinged parts, 
and provided with a key, which must be used every time the mold 
is. It is adapted for use solely as a press mold, and is susceptible 
of no rearrangement or adaptation to any other or different function. 
If the article to be treated in it is to be subjected to another pro- 
cess, it must necessarily be physically and manually removed there- 
from. Dealing with so fragile a subject as glass, and that in a sus- 
ceptible condition, no means were known at the date of the patent, 
and the 16 years' use of the process have evolved none, by which the 
glass can be removed from it by any other than manual manipula- 
tion. Nor could it even thus be manually Removed from it in com- 
mercial practice save by unkeying the mold and opening it upon 
its hinges. 

W.e find also a blow mold which consists of two hinged parts, and 
provided with a key, which must be used twice every time the mold 
is used. It also is adapted for use solely as a blow mold, and is 
susceptible of no rearrangement or adaptation for any different or 
other function. If the article to be treated in it is to be subjected 
to any other process, it must be done before it is placed in this mold. 
From the inherent nature of things, the blow mold must be hinged 
and actually open to admit bringing the article to be affected into 
engagement with it, and no means were known at the date of the 
patent, and in the protracted use of that mold none have been dis- 
covered, by which a glass blank could be placed within a blow mold 
without opening it It will be noted, too, that a hinged-ring mold, 
provided with a key, was necessary to the successful use of the press 
mold; that it was removed therefrom to the blow mold, and was 
necessary to its successful use, also. In the successive use of these 
two molds conjointly we find three adverse, inimical factors, so to 
speak; two of them dangers peculiar to the glass makers' art, viz.: 
Gmtact with the atmosphere; contact with some irrefragible ob- 
ject; and loss of time and added work in the unkeying and open- 
ing of the press mold, the transfer of the glass, and the closing and 
keying of the blow mold. 

Now, in the respondents' device we find means have been found by 
which two of these elements have been eliminated, and the third 
practically minimized. It is said these means are but a reversal of 
Arbogast's method; that he removed the glass from one mold, and 
placed it in another, while respondents leave the glass in one posi- 
tion, take away one mold, and replace it with another. In our judg- 
ment, there is no such reversal of method. Changes of operation 
are not to be measured by mere words or terms, but by function and 
operative effect. If the dangers, drawbacks, and waste of the re- 
moval of Arbogast have been eliminated in the respondents' removal, 
so-called, then, while they are the same in name, it is in name only, 
and not in nature. Now, what have respondents done? They show 
means by which transfer, manipualtion, and care for the articles 
have been dispensed with. Practically a mass of molten glass is 
dropped into the slot of a sealed shell, a lever is dropped and raised, 
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a table is rotated, and a finished, useful article of commerce is pro- 
duced. Manifestly, a large part of this is due to the successful ap- 
plication of mechanical power and agents, but the essence consists 
in the process and means by which this has been made mechanically 
possible. They have found means by which glass could be initially, 
and once for all, placed within a blow mold; by which it could be 
pressed while in the blow mold; means by which the press blank and 
the press mold could be removed from engagement with each other 
without opening or unkeying such mold; and the press mold with- 
drawn from the blow-mold cavity. Their press mold may be called 
such, but it is not the press mold of the old art. It is a single com- 
pact structure, while that had two hinged sections. It has no hinge 
to permit its opening, and needs no key to secure its closing. So 
their blow mold may be called such, but it is not the blow mold of 
the old art. Instead of being a separate, integral structure, whose 
functions came into play only after the press mold had finished its 
work, it enters into combination and conjoint operation with the 
press mold from the first, and performs the entire function of a ring 
mold as well. It initially forms a sleeve or shell to keep the press 
mold at a continuous uniform temperature; it serves as a close-fitting 
support for the mold during the pressing, and in that pressing it 
gives, by a part of its own structure, a finished form to the neck or 
mouth of the article, and in such part it retains and holds the article 
through the pressing and blowing process, — functions which the 
ordinary blow mold could not exert. If we are warranted in styling 
this portion of the device the blow mold of the old type, there would 
seem to be greater reason for styling it the ring mold, since its func- 
tion more closely follows that article. In point of fact, it is nei- 
ther. It is a composite structure, combining the functions of both. 
Nor does the difference of molds end here. In the old art the press 
and blow molds were adapted to separate and simultaneous use to 
fulfill their several, functions. Here they cannot be simultaneously 
used, but the use of the one suspends the functional capacity of the 
other. The use of the mold as a press mold deprives the blow mold 
of bottom and hollow cavity; its use as a blow mold covers and seals 
up the press mold. 

Measured by these tests, it is clear that respondents' mold is not 
the equivalent of either of Arbogast's molds considered separately, 
or of the two jointly. In its machine-made jar the respondents 1 ma- 
chine produces a different article of commerce, not different because 
it is machine made, but because Arbogast's disclosed process, by its 
inherent limitations, cannot be mechanically used to produce such an 
article. It accomplishes that result by different means, and those 
means were not known at the date of Arbogast's patent 

In view of the radical differences between the two processes, in 
means, method, and product, it is clear to us that infringement has 
not been shown, and the bill must be dismissed. 
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WESTERN ELECTRIC CO. T. MILLHEIM ELECTRIC TEL. CO. ct al. 

(Circuit Court, W. D. Pennsylvania. July 18, 1888.) 

t Patents— Novelty and Patentability— Patent as Evidence. 

The grant of a patent is prima facie proof of novelty and patentability, 
and, in the absence of countervailing proof, this prima fades must prevail. 
9l Bame— Anticipation— Combinations. 

To find in the prior art each element in isolation is not to anticipate the 
work of a patentee who, by inventive act, first evolves a new combination 
of these elements, which by their conjoined functions produce a new result 
8. 8ame— Anticipation— Prior Publications. 

A prior publication, such as will defeat a patent must contain a descrip- 
tion of the complete and operative art or Instrument so precise and particu- 
lar that any one skilled in the art to which the Invention belongs can con- 
struct and operate it without experiments or the exercise of inventive skill. 
I Sake— Telephone Circuit and Apparatus. 

The Carty patent, No. 448,106, for telephone circuit and apparatus, held 
not anticipated, valid, and Infringed. 

Barton & Brown, for complainant. 
Stanley S. Stout, for defendants, 

BUFFINGTON, District Judge. This is a bill filed by the West- 
ern Electric Company against the Millheim Electric Telephone Com- 
pany et al. for alleged infringement of letters patent No. 449,106, 
issued March 31, 1891, to John J. Carty, for telephone circuit and 
apparatus, and now owned by complainant The defenses are lack 
of novelty and patentability. These defenses failing, infringement 
is conceded. The apparatus in question was designed primarily for 
use on a multiple line. Prior to this patent it was customary to 
connect the call-bell magnets at the several stations in series in the 
main-line circuit together with a normally shunted call-sending 
generator, and at each station to provide a switch, which, when at 
rest, maintained the continuity of the main circuit through all the 
call-bell magnets, and kept the circuit of the local transmitter battery 
open. When, however, the switch was changed, — which was done 
when the receiver was taken from the hook for use, — it disconnected 
or short-circuited the bell magnet or generator from the line, and 
introduced in place thereof the telephonic transmitting and receiving 
instruments, and closed the local battery circuit of the former. 
Though this switch change at the two communicating stations re- 
moved the bell magnets at such stations from the circuit, no such 
action took place at the other stations. Consequently, the voice cur- 
rent had to traverse all the other magnet helices in the line, and was 
much weakened, not only by the resistance of such magnets, but also 
by the counter electro-motive forces or inductive resistances devel- 
oped in each. These were so active and energetic as to hinder con- 
versation; yet it was necessary that all bell magnets should be con- 
nected with the circuit, otherwise the several stations cannot signal 
each other. It will be noted that in this system, which is called 
a "series circuit, 99 the component parts are so arranged that the cur- 
rent must pass through all its parts, one after another. It is so styled 
In contradistinction to a "multiple circuit," which is one having two or 
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more of its parts so arranged that the current divides, portions of it 
passing through parallel paths afforded by the several parts. The 
two systems may be thus illustrated: When incandescent lights are 
connected in multiple circuit, the current passes to one terminal of 
each of the lamps which are connected to one side of a circuit, ajid 
then divides up, a portion passing through each lamp to the other side 
of the circuit, where all these portions are reunited. Where such 
lamps are connected in series, all the current must flow into the 
terminal of the first lamp, and out at the other, and so on through 
the successive lamps. 

It also appeared impossible to obtain a perfect inductive balance 
in k metallic telephone circuit when the bell magnets and telephone 
were connected in series, and such inductive disturbances manifested 
themselves generally in annoyances, and sometimes were so intense 
as to prevent conversation. Now, it would seem that if, instead 
of the series circuit connection for both call magnets and telephones, 
a multiple circuit or bridging connection after the manner of the 
simplest form of incandescent lighting was substituted, these diffi- 
culties would be avoided; but the conditions were different, since 
in a telephone circuit each station is both a generating and a utilizing 
one at the same time. Therefore the generating currents are likely 
to be short-circuited by the nearest bridge connection, and thus fail 
to reach the more distant station which it is desired to signal. The 
additional fact that two diverse uses are to be made of the current 
at the same station, viz. signaling and transmission of sound, and 
that they are to be used interchangeably between all the stations, 
renders necessary the addition of other means and factors to simple 
mere parallel arrangements. To overcome these difficulties, the 
patentee suggested a simple and efficient remedy. He adopted the 
multiple circuit plan, and at each station placed a permanent bridge, 
in which he seated a bell magnet, with a high co-efficient of self- 
induction and of marked impedance. He also provided two other 
bridges, which were normally open, and closed only when the station 
was in use. The generator bridge circuit was adapted to be closed 
while a call was being sent. The third or telephone bridge circuit was 
open when not in use, but closed in multiple arc with its own bell 
magnet, and, of course, with all others in the line, when in use. 
When the call generator is used at a station, it forms a second bridge 
or cross connection between the wires in parallel circuit with the 
permanently closed bridge circuit of its own bell and all other bells 
on the line. Now, the natural tendency of the ringing current would 
be to short-circuit through its home call-bell bridge, and possibly 
through the nearest other call-bell bridges. This, of course, is highly 
undesirable, as it is necessary that all of the call bells of the system 
should be operated by the call generator of each station. The 
tendency of the current to thus short-circuit is counteracted in 
Carty's system by the high self-induction and impedance of the bell 
magnet which opposes the passage of the call current, and effects a 
more even distribution of it through the bell magnets of the system. 
By virtue of numerous windings of the wire in the bell magnets, the 
small portion of the call current passing exerts a marked magnify- 
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ing effect on the cores, and thus secures a more spirited working of 
the call signal. The means employed in the device and the mode 
of operation are clearly stated by respondents' witness, Mr. Miller, 
who says: 

"I am acquainted with this patent. It shows and describes a method of at- 
taching telephone instruments in multiple between the two sides of a line, 
whether this line be a metallic circuit or a grounded line. The call bells are 
each permanently bridged between the two sides of the line, and are made of 
high resistance and retardation. The generator at each instrument is in a 
separate bridge circuit, which is normally open, but closed when the generator 
is operated. The telephonic apparatus proper is in a third bridge circuit, 
which, like the generator circuit, is normally open. The telephone circuit of 
each instrument is automatically closed when the receiver is removed from 
its hook for use; and this operation also closes a local circuit containing the 
primary of the Induction coil, the local battery, and the transmitter. In 
order that there shall not be an undue leakage of the voice currents through 
the permanently bridged call-bell circuits, the magnets of these call bells are 
wound to a high resistance (usually 1,000 ohms), and are also constructed in 
such manner that they will have a high co-efflcient of self-induction. When 
a generator at any one station is operated, it is connected across the two sides 
of the line in parallel with all of the call-bell magnets on the line. Part of 
the currents in this generator wUl therefore pass through each of the call-bell 
magnets on the line, thus causing them aU to operate If the amount of the cur- 
rent generated is sufficient to accomplish this result The successful operation 
of this system depends on the fact that a coil possessing a high co-efficient 
of self-induction wUl transmit with comparative ease alternating or pulsating 
currents of low frequency, while It will form a practical barrier to similar 
currents having a very high frequency. The currents generated by the calling 
generator at any station are of sufficiently low frequency to pass with com- 
parative ease through the call-bell magnets arranged along the line, while the 
rapidly alternating voice currents impressed upon the line by the telephonic 
apparatus at any station will be compelled to pass over the main line to the 
receiving station without being materially weakened by leakage through the 
call-bell magnets. At the receiving station, these voice currents will pass 
through the telephone receiver and secondary coil of the induction coil, these 
being connected across the line at that station by virtue of the receiver being 
off its hook. This path through the receiving instrument is of comparatively 
low resistance and retardation, and thus practically takes all of the current 
from the distant station." 

As we have stated, the patent is assailed as lacking novelty and 
patentability. The grant of this patent is prima facie proof of the 
novelty and patentability of the invention therein disclosed (see Sey- 
mour v. Osborne, 11 Wall. 516, and cases cited in note to 3 Rob. Pat. 
§ 1016), and, in absence of contervailing proof to the contrary, its 
prima facies must prevail. An examination of the many alleged an- 
ticipations does not disclose the particular combination here shown, 
or overcome such prima facies. If any or all of them might have 
suggested a combination of means and the placing of them in the 
relation shown in the device, it is not proven that any one so placed 
them. None of the elements composing the combination are in 
themselves claimed to be new. It is the combination of them in 
new relations, and the securing a new and useful result thereby, that 
constitutes the basis on which the patent rests. It goes without 
saying that if each element of the combination can be found in the 
old art, — if all of them, abstractly and separately considered, per- 
form the same function they did in the old art, — this will not 
tend to defeat, the patent if the old individual elements are here 
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brought into novel combination with each other, and their conjoined 
functions produce a new result Such novelty, if the change in- 
volves patentability, constitutes ground for a valid patent It fol- 
lows, therefore, that to find in the prior art each element in isola- 
tion is n0t to anticipate the work of a patentee who, by the inventive 
act, first evolves combination out of isolation. In discussing the 
prior art, Mr. Miller, after describing the working of Carty's device 
as we have quoted, says: 

"I find the principles governing the effects of coils having a high co-efficient 
of self-induction upon currents of high and low frequencies to be very clearly 
stated in various text-books and patents prior to the filing of Mr. Carty's ap- 
plication." 

The critical and intelligent analysis of the prior art by Mr. Miller 
warrants that conclusion, but it by no means follows that knowledge 
of those principles is an anticipation of a combination wherein those 
abstract principles are used in new concrete relations, and thus made 
to produce new results. 

Now, none of these alleged anticipations show the device of Garty. 
Varley's English patent, No. 1,044, of 1870, simply states a principle 
made use of by Carty, but concededly old; and it is clear that Var- 
ley's application of that principle would not suggest to a mere im- 
prover the device of Carty. The German publication, "Das Tele- 
phone of 1886, shows, without reference to detail of construction, 
two sets of telephones, — one connected in series, the other in multi- 
ple. Without reference to other matters, it is sufficient to say that 
no use of high impedance bells is shown, and, beyond the principle of 
multiple connection, it has no inherently necessary feature in com- 
mon with Carty. 

Attention is next called to the publication, "The Telephone,* by 
Pierce & Maier, London, 1889. Among other essential require- 
ments to constitute such a prior publication as will defeat a patent, 
it is essential that it contain a description of the complete and 
operative art or instrument so precise and particular that any per- 
son skilled in the art to which the invention belongs can construct 
and operate it without experiments, and without the exercise of in- 
ventive skill. Unless a publication possesses all these character- 
istics, it does not place the invention in the possession of the public, 
nor defeat the claim of the inventor to a patent. Cohn v. Corset Co., 
12 Blatchf. 225, Fed. Cas. No. 2,969; Seymour v. Osborne, 11 Wall. 
516. And the descriptions must be read in the light of the then knowl- 
edge. Betts v. Neilson, 3 Ch. App. 429. 

Tested by these standards, it is quite clear that this publication 
will not and should not avail to defeat this patent. It does not dis- 
close the device of Carty. While it speaks of the electrical diffi- 
culties as "very easily overcome by means of properly proportioned 
fixed resistance coils placed in the different sections of the circuit"; 
that "the electro-magnet inertia of the apparatus itself is here util- 
ized"; and that "it operates the receiver; it chokes the current across 
the bridge, and so makes the working currents pass along the line," — 
yet, when we come to examine, we find these "ptoperly proportioned 
fixed resistance coils" to be a very different thing from Carty's call- 
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bell magnets. The former are only determined by tedious calcula- 
tions made by technical men, and must be adjusted to each indi- 
vidual line, while the high impedance bell of Carty can be installed 
on any suitable line without reference to its length, or to the num- 
ber or location of stations. Moreover, the book or its drawings do not 
disclose how the telephone transmitting and receiving devices or the 
call-current generator or the signal-receiving apparatus are used or 
adjusted with relation to each other, or to the entire system. It is 
quite manifest from a detailed examination of the work that Carty's 
device was not given to the world by this publication, and it is 
equally clear from the statements of the authors themselves in a sub- 
sequent edition that they did not regard their system as anticipating 
or disclosing Carty's, if such statements were to be regarded as 
competent. 

The other devices which are stated by respondent's witness to most 
nearly approach the Carty device are the divided circuit for clearing 
out annunciators, No. 300,144, of Scribner, and the Van Byersburghe 
devices, for combined telegraphic and telephonic service, patents Nos. 
306,665 and 323,239. Using the method pointed out in the Scribner 
patent, we are unable to find any anticipation of Carty's device. 
Scribner's device was for effecting a connection in series between two 
subscribers through an exchange station, and affording means for 
signaling such exchange when the conversation was finished, that 
the connection might be broken. This connection was through a 
clearing-out drop, and this was of as low impedance as possible. No- 
where is the use of a high impedance bell suggested, and the proof is, 
if it were substituted for the magnet of Scribner's device, it would 
render talking impracticable. The bridging system of the Carty 
patent involved a definite and peculiar arrangement of different ap- 
paratus, operating in an original combination, to effect one specific 
result; while the Scribner device showed normally and designedly a 
different arrangement of apparatus in a wholly different mode of 
operation, to secure a result wholly different. Scribner's device was 
not intended for bridging a party-line system. To be forced to use 
the elements Scribner used in such reformed, variant, and abnormal 
relations as are not fairly disclosed by his patent, in order to ap- 
proach to anything akin to likeness of Carty, tends to prove absence 
rather than presence of anticipation in the earlier patent The 
Van Byersburghe patents refer to a joint telephonic and telegraphic 
system. We do not find the Carty combination there employed. 
The system shows no call-signaling apparatus whatever. On this 
point complainant's expert says: 

"The telephone Instrument, 20, here shown, Is represented by a receiver only, 
but there can be no question whatever but that a battery transmitter Is also 
used, and very probably additional signaling instruments for those telephone 
Instruments also." 

But to show anticipation, and strike down a patent, we should 
have something more certain than probabilities. The call-signaling 
apparatus of the Carty system is so vital to its use that either it or 
its substantial equivalent should be found in the alleged anticipation, 
to constitute it a real anticipation. It would seem that the two sys- 
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terns were for different purposes, and their methods were divewe in 
detail. Moreover, the Van Ryersburghe system was for the simul- 
taneous transmission of telephone voice currents and telegraphic sig- 
naling currents. The Carty system of sending call signals could not 
be used in connection with Van Ryersburghe's systems. It is there- 
fore apparent that in no fair sense tan it be said that Carty's device 
was anticipated and given to the world by Van Ryersburghe's. Be- 
ing therefore of opinion that the defenses alleged have not been made 
good, a decree should be prepared in favor of the complainant. 



EVERETT PIANO CO. v. GOEPEL. 

(Circuit Court, S. D. New York. July 7, 189a) 

Patents— Construction of Claim— Infringement— Pianos. 

The French and Nalence patent, No. 515,426, for a piano attachment, 
whereby a nonresonant flexible strip, carrying a metallic striker, is in- 
terposed between the hammer and the string, so that the hammer strikes 
the strip on one side of the striker, for the purpose of modifying the tone 
to resemble that of a guitar, mandolin, zither, etc., by means of a secondary 
or double stroke on the string, held not anticipated, valid, and Infringed. 

This cause comes here on final hearing upon pleadings and proofs. 
The suit is brought for infringement by defendant of the three claims 
of letters patent No. 515,426, granted February 27, 1894, to French 
and Nalence, for improvements in piano attachments. 

Charles E. Pickard and M. B. Philipp, for complainant. 

W. C. Hauff, for defendant 

LACOMBE, Circuit Judge. The specification thus describes the 
invention : 

"Our invention relates to piano attachments for changing the tone of a 
piano, causing It to resemble a guitar, mandolin, zither, etc. To this end we 
arrange on the piano a series of strips of flexible material, each having on It 
a metallic striker. These strips are connected to. a bar operated by a pedal, 
by which they can be moved so that the ordinary hammer of the piano will 
strike the flexible strip. The strip thus kills the tone which would otherwise 
be produced by the string, but the metallic striker on the strip striking the 
string produces the modified tone which we desire. A reverse movement of the 
pedal withdraws the strips, leaving the hammers free to strike the strings 
in the ordinary manner, and produce the ordinary tone of the piano." 

Then follows a description of the drawings and of the mode of 
operation of the parts, in which it is stated that: 

"The hammers strike the material of the strips above the striker [1. e. 
between the striker and the point of attachment of the strip], and press it 
against the strings. The soft strip kills the effect of the blow of the hammer 
on the string, but the hard striker Is thrown against the string and produces 
a tone. By the use of a metallic striker, we secure a characteristic tone pro* 
duced by the metal striking the metal strings." 

The claims are: 

"(1) In a piano, In combination with the strings, a series of nonresonant, 
soft, flexible strips having hard strikers or buttons on that face next to the 
strings, and hammers to act upon the strips to one side of the said buttons. 
(2) In a piano, the combination with the strings of a series of nonresonant* 
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soft, flexible strips having hard metallic buttons or strikers on that face next 
to the strings, and hammers to act upon the strips on one side of the said but- 
tons. (3) In a piano, the combination with the strings of a series of flexible 
strips having on that face next the strings hard buttons or contacts, and a se- 
ries of hammers adapted to strike the strips to one side of the said buttons.*' 

While the application was pending in the patent office, and in 
order to avoid references cited by the examiner, the words, "non- 
resonant, sof t," were inserted as qualifications of the "flexible strips" 
in the first two claims; and in the same claims there were also 
added the words, "to one side of the said buttons," as a qualification 
of the striking action of the hammers. The third claim was also in- 
serted pending application, and it was conceded upon the argument, 
by complainant's counsel, that, if" this third claim is to be sustained 
against prior patents, the words, "nonresonant, soft," must be im- 
plied from the description as qualifying the flexible strips. As thus 
construed, it is substantially identical with the first claim, and may 
be disregarded as superfluous. The second claim differs from the 
first, in that it calls for a "striker" which is not only "hard," but also 
"metallic." 

This patent was before the circuit court for the Northern district 
of Illinois in Piano Co. v. Bent, 79 Fed. 79, and its patentability sus- 
tained. Referring to the devices of the prior art, which were in evi- 
dence in that case, Judge Showalter says: 

"In each instance the interposed medium for modifying the vibration of 
the string, apd so changing the tone, is directly between the hammer and the 
string. In the case of the patent in suit, what is called the /metallic button* 
in one place in the specification, and the 'hard button' in another and In the 
claims, is not Interposed so that the stroke of the hammer Is directly against 
Buch button. The idea of modifying the tone by a secondary or double stroke 
on the string, in the manner described in the patent in suit, is not found In 
the prior art The novelty of this construction is rather emphasized than 
otherwise by the prior devices. In the structure complained of, the leather 
tongue, at its lower extremity, is tightly folded and secured around a small 
metallic cylinder placed transversely. The stroke of the hammer is against 
the tongue and above this leather-covered cylinder. The mode of operation 
and effect are substantially the same as in the patent in suit" 

Inasmuch as in Bent's Btriker the metallic cylinder was surround- 
ed by the leather of the tongue, the court did not find infringement of 
the second claim, which is confined to a "metallic" striker. In the suit 
at bar the metallic cylinder iff attached at the end of the tongue, and 
uncovered. This structure, which is in all other respects similar to 
Bent's, is within the first and second claims. The only question 
presented here is whether an English patent, which was not before 
the court in the Illinois case, is such an anticipation as to induce 
a different conclusion from that reached by Judge Showalter. 

This English patent is No. 19,237 of 1890 (accepted October 24, 
1891), to William H. D. Downe. It covers a rail to which are at- 
tached a series of depending tongues, which, by lateral movements 
of the rail, are interposed between the hammers and the strings or 
withdrawn therefrom. These depending tongues are — 

"Fine springs bent in angular form, and placed exactly over the space be- 
tween each hammer. The springs are secured to the bottom side of the rail 
with a screw and washer, and are continued to within % in. of the piano- 
forte strings. They are then bent down so as to fall about 1 in. below the 
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face of the hammer when it is near the string, the ends of the springs which 
are bent for striking purposes standing away from the strings VA in- When 
the rail is at rest the hammers pass freely through the springs, producing the 
ordinary tone. When the rail is moved to the right, the springs are brought 
immediately before the hammers, and, receiving the full force of the blow, 
the ends of the springs are sent quickly to the strings, and produce a tone 
resembling the cither. When the rail is released, a spiral spring, attached 
to the left end, causes it to fall back into its former position. To suit the 
requirements of the pianoforte, the rail may be placed below the hammers 
instead of above, and the springs may be bent to any shape or form, up or 
down, so long as the principle remains,— that, when a key is struck, the springs 
receiving a blow are sent into swift contact with the pianoforte strings." 

This patent does undoubtedly disclose the "secondary or double 
stroke" referred to in Judge Showalter's opinion as a characteristic 
of complainant's patent The tongues, however, being metal 
springs, apparently are not adapted to discharge the other function 
of the "nonresonant, soft," flexible strip, which, as the specification 
points out, "kills the tone which would otherwise be produced by the 
string," or, as it is elsewhere said, "kills the effect of the blow of 
the hammer on the string." The patent is an extremely narrow one, 
and must be confined to a combination which will include the 
flipped-out hard striker and the soft nonresonant deadening strip, 
both of which seem to be necessary to a successful result, and, in 
combination, novel Inasmuch as the defendant's device infringes 
this combination as covered by first and second claims, complainant 
is entitled to the usual decree. 



HA WORTH v. STARK et al 
(Circuit Court, S. D. New York. July 6, 1808.) 

1. Patents— Prior Use— Evidence. 

While evidence of prior use is always to be closely scrutinised, and ac- 
cepted with caution, yet the measure of affirmative proof required to es- 
tablish the defense wlU be less when, on the conceded facts as to the prior 
state of the art, it would seem an almost irresistible inference that the 
patented method was in fact used prior to the date of the alleged invention. 

1 Same— Shipping Cases. 

The Haworth patent, No. 496,157, for devices for securing packing, 
storing, and shipping boxes against surreptitious opening and plundering, 
is void because of prior use* 

This was a case in equity by William H. Haworth against Lazar 
Stark and others, praying an injunction and accounting for alleged 
infringement of a patent. Final hearing on pleadings and proofs. 

Herbert H. Walker, for complainant 
Joseph I* Levy, for defendants. 

LACOMBE, Circuit Judge. This is a suit upon letters patent 
No. 496,157, dated April 25, 1893, to complainant The specifica- 
tion says: 

"My invention relates to packing, storing, and shipping cases, and has 
especial reference to devices for securing the same against surreptitious 
opening and plundering. • • • In Fig. 1, A indicates the case, formed of 
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boards, a, a, properly nailed or otherwise secured together. B denotes a 
strap around the end of the box. A series of small holes, c, c, are made 
through the boards, entirely around the case; there being two holes in each 
board. D is the cord, which, for purposes of security, passes continuously In 
and out through said holes around the case. The ends of the cords are drawn 
tightly together and secured, usually by a leaden seal. A cord protection has 
Heretofore been attempted, In which the cord was passed into a hole, as c\ 
and out again through a hole, as c, In the adjacent board; thus crossing the 
seam, e, between the boards underneath the same, and within the box. But 
this method has x proven to be ineffective, as the cord has been easily cut by 
a knife or thin file thrust In through the seam, e. Then, when the contents 
of the box have been removed, the ends of the cord have been tacked to the 
underside of the boards, so that when they have been replaced upon the box 
the cord appeared to be intact. In my invention the cord is passed in through 
a hole, c, and out through a hole, c\ In the same board; then is crossed over 
the seam, e, on the other side of the box, and Into the hole, c, in the next ooard. 
In like manner the joint at the edge of the box, which has been greatly ex- 
posed, is protected equally with the sides of the box. In my system, however, 
the cord at the edges is liable to Injury from abrasion in handling. This 
difficulty I avoid by making notches or Indentations, d, at each edge, In 
which the cord may lie." 

The claims are: 

"(1) In a packing and shipping case, a securing cord Interlaced through each 
board, and crossing each seam only on the outer side of the case; its ends 
being tightly drawn together, and sealed in any manner preferred, as herein 
described. (2) In a packing and shipping case, a securing device, consisting 
in a series of holes around the case, and a cord passing in and out through 
said holes and notches, and continuously around the case, crossing each seam 
between the boards on the outside of the case, and having its ends drawn 
tightly together and sealed." 

The patent was applied for October 13, 1892, but Haworth de- 
scribed his method of lacing some 18 months earlier to one of the 
officers in the steamship company where he was employed; and 
that company and some of its associated lines, approving such 
method, have sought to enforce it by charging higher rates for 
freight on boxes not secured in the manner set forth in the patent. 
Complainant fixes the date of his invention as May 18, 1891, when 
his attention was drawn to a packing case (containing cigars) which 
had been laced with the cords crossing seams on the inside, and 
had been tampered with in the way pointed out in the patent. 
Efforts to secure such boxes against similar tampering had been 
going on for years. From the statements in the patent, and from 
the evidence of complainant's own witnesses, it is manifest that 
prior to his alleged invention the art had progressed so far that 
boxes were in common use which had two holes bored in each 
board to receive a securing cord, and it was also common to lace 
the cord through each and every hole, into one hole and out of the 
next. The utmost extent of complainant's alleged invention con- 
sists, therefore, in so beginning the operation of lacing that when 
such operation is completed the securing cord will cross each seam 
on the outside. This is manifestly an extremely narrow invention, 
and defendants contend that it is not patentable, but it is not neces- 
sary to enter into any discussion upon that branch of the case. 
The evidence as to prior use seems to be sufficient to defeat the 
patent. Three witnesses are called who testify that for some time 
88F.-33 
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prior to 1891 packing boxes were occasionally laced so as to cross 
seams on the outside. One of these is a defendant. Cross-exam- 
ination brings out some contradictions in the testimony of the other 
two. The rule is well settled that evidence of prior use must al- 
ways be closely scrutinized, and accepted with caution. Nevertheless 
this court is convinced that boxes were occasionally thus laced 
before May, 1891. The measure of proof required to establish any 
proposition must necessarily vary with its degree of probability. 
Here, upon the testimony of complainant's own witnesses, and on 
the conceded facts, it would seem to be an almost irresistible infer- 
ence, even without any more direct proof, that boxes were so laced 
to secure them against thieves. It appears that the only purpose 
of cwMng was to obtain such security; that cording, of one sort 
or another, had been used for years; that, as one of complain- 
ant's witnesses states, it was in the early 80's when a series of 
holes (two to each board), and a cord passing in and out of those 
holes, came into use. Witness after witness testifies that during 
the period prior to 1891 packing boxes were "corded in different 
manners"; "different shippers had different methods"; there was 
"no systematic way of cording"; "no rule for any special system"; 
"no standard method"; that "a shipper was guided by his own 
judgment." When Fig. 1 is referred to, and it is borne in mind 
that the cord will cross the seams inside or outside according as it is 
first inserted into one particular hole or the adjacent one, or accord- 
ing as the operation of lacing is begun from the outside or the in- 
side of the box, and that the result may even depend upon whether 
the man who does the lacing is right or left handed, it surely ought 
not to require much affirmative proof to establish the proposition 
that boxes during that period were sometimes laced with the cord 
crossing seams on the outside. Complainant's witness Walker says: 

'There were two holes in each board. By starting the cord in one way, 
and bringing it out of the same board through the other hole, the cord passed 
across the cracks inside the case. By reversing the lacing, the cord passed 
over the cracks on the outside of the case." 

Complainant's witness McKeon says: 

"Now, to start the cord on the inside of the case, up through one hole, 
down through the other, would bring the cord over the seam on the inside 
of the case. On the other hand, if we start the cord on the outside of the 
case (that is, going down through one hole, and up through the other), it 
would bring the cord over the seams on the outside of the case." 

Surely, before the steamship company prescribed a definite meth- 
od of lacing, it must have been wholly a matter of chance whether 
a box was laced the one way or the other; and for that reason 
the evidence of complainant's witnesses, receiving clerks in freight 
lines, that they do not recollect seeing, prior to 1891, any boxes 
so laced that the cord crossed seams on the outside, is not particu- 
larly persuasive. The evidence of defendants' witnesses, on the 
contrary, confirms what the court might almost assume without 
proof. The bill is dismissed* 
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WYOKOPF et bL v. WAGNER TYPEWRITER CO. 

(Circuit Court, S. D. New York. . July 9, 1808.) 

1. Patent Suits— Pleading. 

An averment that complainant has reason to believe that, unless de- 
fendant Is enjoined, he "will continue to make and to use and to sell large 
numbers of the aforesaid typewriting machines, and thereby will cause 
great and Irreparable loss, damage, and injury to your orator's aforesaid 
exclusive rights," is a sufficient averment of Irreparable injury to main- 
tain a bill for injunction. 

2. Same— Allegation of Time of Infringement. 

An averment of Infringement "after the issuing of the letters patent as 
aforesaid, and after the 2d day of July, 1892, and before the commence- 
ment of this suit" (December, 1897), does not import that defendant has 
continuously, and ever since the date named, Infringed the patent, and 
hence does not make the bill demurrable for laches. 
8, Same— Equity Jurisdiction. 

A bill in equity for injunction and accounting may be maintained with- 
out averring that complainant has ever put, or allowed Others to put, the 
invention in use, or that the validity of the patent has been acquiesced in, 
or established by an action at law. 
4 Same— Averment of Infringement. 

An averment that "said defendant • • • did, as your orator is in- 
formed and believes, without the license," etc., "* * * In infringement 
of the aforesaid letters patent, • • • make • • • and vend the said 
Invention and patentable improvements," is defective, in that it lacks any 
positive charge that defendant does infringe. The correct form is, "that 
plaintiff has been informed and believes, and therefore avers," etc. 

This was a suit in equity by Wyckoff, Seamans & Benedict 
against the Wagner Typewriter Company to restrain the alleged 
infringement of letters patent No. 466,947, issued to Horace K. 
Lamb January 12, 1892, for a typewriting machine. The cause 
was heard on demurrer to the bill for want of equity. 

H. D. Donnelly, for complainants. 
Arthur v. Briesen, for defendant 

LACOMBE, Circuit Judge. The ground of demurrer Assigned is 
"that it appears upon the face of the said bill that the complainant 
is not entitled to any relief against this defendant in a court of 
equity." The various propositions upon which it is sought to main- 
tain this demurrer may be separately considered: 

1. It is contended that there is not any sufficient averment of 
irreparable injury. The language of the bill is that: 

"Your orator fears, and has reason to fear and believe, that, unless the 
said defendant is restrained by a writ of injunction, • • • it will continue 
to make and to use and to sell large numbers of the aforesaid typewriting 
machines [i. e. Underwood typewriters, already averred In the bill to be 
infringing machines], and thereby will cause great and irreparable loss, dam- 
age, and injury to your orator's aforesaid exclusive rights." 

This averment is in the usual form, and no authorities are 
cited holding it to be insufficient. The cases upon the brief are 
not patent causes, and go only to the extent of supporting the 
elementary proposition that a mere allegation that "complainant 
will suffer irreparable injury" is insufficient, without facts to sup- 



Digitized by 



Google 



516 88 FEDERAL. HHPORTHB. 

port it Here, however, the facts are alleged, vis. that defendant, 
if not enjoined, will continue to infringe the patent, leaving plain- 
tiff to the unsatisfactory remedy of repeated actions for damages. 
This would seem to be a sufficient averment of fact to warrant the 
prayer for relief. Manufacturing Co. v. Booth. 24 C. 0. A. 378, 
78 Fed. 878. 

2. The bill avers infringement "after the issuing of the letters 
patent as aforesaid, and after the 2d day of July, 1892, and before the 
commencement of this suit." Defendant contends that this sentence 
should be construed as charging infringement on and after July 
2, 1892; and, since the«uit was not begun until December, 1897, 
it further contends that the unexplained delay of five years should 
be sufficient to warrant dismissal of the bill on the ground of com- 
plainant's laches. That the phraseology of the averment above 
quoted does not import that defendant has continuously, and ever 
since the date named therein, infringed the patent, was expressly 
held in this circuit in Brush Electric Co. v. Ball Electric Co., 43 Fed. 
899, where precisely similar language was used in the bill. The 
objection must therefore be held unsound. 

3. The contention mainly relied on by defendant is that the bill 
does not allege that complainant has ever put, or allowed others 
to put, the invention into use, by any manufacture, sale, or use 
thereof, nor that the rights of the owner of the patent have been 
acquiesced in, or its validity determined in an action at law. In 
support of the proposition that a patentee who does not manu- 
facture, sell, or license under his patent is not entitled to injunc- 
tion, defendant cites the case of Hoe v. Knap, 27 Fed. 204, in the 
Seventh circuit, and a dictum of one of the judges concurring in 
the decision of the circuit court of appeals in the First circuit 
in New York Paper-Bag Mach. & Mfg. Co. v. Hollingsworth & 
Whitney Co., 5 U. S. App. 327, 5 C. C. A. 490, and 56 Fed. 224. 
In Germain v. Wilgus, 29 U. S. App. 564, 14 C. C. A. 561, and 67 
Fed. 597, the court of appeals, in the Ninth circuit, held that there 
was no equity in a bill for injunction and accounting in a patent 
suit which contained "no allegations showing that this patent 
right had been long recognized by the public; no allegations show- 
ing that its validity had ever been determined in an action at law." 
The rule thus laid down would seem to introduce a most cumber- 
some, dilatory, and unsatisfactory practice. In cases where in- 
fringements commenced as soon as the patent was published to the 
world, it would be impossible for the patentee to show long-con- 
tinued acquiescence by the public, and he could obtain no relief 
against infringements until after he had secured a verdict from 
a jury sustaining the validity of his patent. However valuable 
may be the conclusions of a jury in ordinary causes, it certainly 
seems to be the universal opinion of the bar in this circuit, as it 
undoubtedly is of this court, that such a method of determining 
the issues of fact in patent causes is most unsatisfactory. During 
the 11 years the writer has sat on the circuit bench, there has not 
been in this court a single jury trial in a patent cause. When 
one remembers the careful study of intricate machinery, the manip- 
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ulation of models, the reading and re-reading of technical evi- 
dence, the elaborate comparison of documents couched in language 
which certainly is not that of common speech, the close, hard 
thinking, sometimes prolonged for weeks, which, in the case of a 
complicated patent, has to be gone through with, before a judge, 
however long his experience with such causes, is able to reach a 
conclusion on the issues of fact, which, even if erroneous, presents 
at least the appearance of a logical train of reasoning in its sup- 
port, it seems safe to say, a priori, thaf the decision of such ques- 
tions by an ordinary jury, imprisoned for a few hours, with nought 
but their vague recollections of the evidence, would be a lottery. 
Their verdict might sometimes be correct, but it would rarely be 
intelligent For these reasons this court is averse to rendering a 
decision which would introduce such a practice into this circuit, 
until constrained so to do by controlling authority. The points 
raised by the defendant were decided adversely to their proponent 
in this circuit in Wirt v. Hicks, 46 Fed. 71, and that decision will 
be followed here. See, also, Campbell Printing-Press ft Mfg. Co. 
v. Manhattan Ry. Co., 49 Fed. 930, and Mill Co. v. Coombs, 39 Fed. 
803. 
4. As to infringement, the averment of the bill is: 

"Said defendant * * • did, as your orator is informed and believes, with- 
out the license," etc., •*• * • in Infringement of the aforesaid letters pat- 
ent, • • • make * • • and vend the said invention and patented im- 
provements." 

It is suggested that there is lacking here any positive charge that 
defendant does infringe. The bill is open to this criticism. The 
correct form of averment is that set forth in Story, Eq. PI. (8th Ed.) 
p. 249, viz. "that plaintiff has been informed and believes, and 
therefore avers." The objection is rather hypercritical, but appears 
to be sound. The demurrer is therefore sustained, with leave to 
complainant to amend, but without costs. 



KELLER v. STRAUSS et aL 

(Circuit Court, S. D. New York. July 11, 1896.) 

Patent Surra— Interrogatories. 

Interrogatories requiring defendant to state how many of the alleged 
infringing articles he has manufactured since a given date, and how 
many he now has on hand for sale, are too broad. They should be confined 
to the inquiry whether he manufactured, used, or sold any of such articles, 
and whether he had any now on hand for sale. For complainant has no 
right to ask for the details of defendant's business until he has established 
the validity of his patent, and shown a right to an accounting. 

This waa a suit in equity by Arthur H. Keller against Jacob 
Strauss and Carl Strauss for alleged infringement of a patent. The 
cause was heard on exceptions to the answer for insufficiency, for 
that defendants have not answered interrogatories numbered 1 
and 2. 

Briesen ft Knauth, for complainant. 
Murphy ft Metcalf, for defendants. 
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LACOMBE, Circuit Judge. The suit is for infringement of a pat- 
ent. The interrogatories are as follows: 

"(1) How many toys of the construction of the toy hereto annexed and 
herewith filed, and marked 'Exhibit A,' did you manufacture, use, or sell, 
within the United States of America, since the 8th day of October, 1895, and 
before the commencement of this action? (2) How many such toys have you 
now on hand for sale?" 

The toy, Exhibit A, is the patented article, and the date of the 
patent is October 8, 1895. 

The complainant relies upon Coop v. Development Inst, 47 Fed. 
899, Same v. Same, 48 Fed. 239, and especially National Hollow 
Brake Beam Co. v. Interchangeable Brake Beam Co.,' 83 Fed. 26. 
The practice sustained in these decisions is one to be encouraged, 
and there would be no objection to complainant's motion, if he had 
so confined his interrogatories as to propound the questions material 
to be decided upon the issues presented by the bill and answer, viz, 
whether defendants had infringed, and whether future infringe- 
ments by them may be anticipated. Had he asked whether defend- 
ants had manufactured, used, or sold any toys of the kind claimed to 
be an infringement, and had any of such toys now on hand for sale, 
the answers called for would have been material, and, if answered 
in the affirmative, would have been sufficient to establish infringe- 
ment and threatened infringement But complainant has so ex- 
panded his interrogatories as to ask for details of defendants' busi- 
ness with which he has no concern until he shall succeed, at final 
hearing, in establishing the validity of his patent, and showing his 
right to an accounting. It is wholly immaterial to the issues 
raised by the pleadings how many infringing articles defendants 
may have made, used, and sold. The distinction here suggested 
apparently was not called to the attention of Judge Adams in the 
case in 83 Fed., but objection was made to the interrogatory as a 
whole, without any concession that the first half of it was entirely 
proper and material on the question of infringement. Complainant 
refers to a recent memorandum of Judge Wallace in Regina Music Box 
Co. v. Paillard. It contains nothing to indicate that proof of a single 
bona fide sale, under circumstances fairly warranting the inference 
that, unless restrained by injunction, defendant may be expected 
to continue infringement, is not sufficient to warrant the relief 
prayed for. Proof of a single sale was held sufficient in this circuit 
in De Florez v. Raynolds, 14 Blatchf. 505, Fed. Cas. No. 3,742. That 
case has been repeatedly followed, and never overruled. Certainly 
the memorandum in Regina Music Box Co. v. Paillard does not lay 
down any different rule. Probably, if the evidence in that case were 
examined, it would be found that there were some other defects in 
complainant's proof of infringement The exceptions are overruled. 
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SCHWARTZ v. HOUSMAN. 
(Circuit Court, B. D. New York. July 8, 1898.) 

L Phooesb Patents— Infringement. 

Infringement of a patent for a process of manufacture must be shown 
by satisfactory proof that defendant uses the process. Similarity or even 
Identity of appearance in the product will not suffice. 

& Same— Infringement— Method op Embossing Paper. 

The Schwartz patent, No. 332,444, for an improvement in embossing 
plastic materia], is confined to cards on which the whole surface sheet has. 
been applied before the process of embossing begins, and does not cover 
any process for cutting letters or figures out of sheets of paper, and there- 
after affixing them to the surface of the card. 

& Same. 

The Schwartz patent, No. 389,589, for an improvement in the art of 
"ornamenting cardboard with letters or designs, or both, for forming 
show, gift, or sign cards," in which the only novel feature claimed by the 
patentee is In so arranging the various operations that the same movement 
of the die cuts the letter out, and presses it upon the surface where it is 
to be anlxed, is void for want of invention. 

This is a suit in equity by Charles Schwartz against Moses Hous- 
man for infringement of two patents relating to the forming and em- 
bossing of cards, etc. Final hearing upon pleadings and proofa 

H. A. West, for complainant. 
Wilton D. Donn, for defendant 

LACOMBE, Circuit Judge. This suit is brought upon two pat- 
ents, both issued to complainant. The first (No. 332,444), dated 
December 15, 1885, is for an improvement in embossing plastic ma- 
terial. The specification sets forth that the invention — 

"Relates more especially to a new method of embossing paper, and it has for 
its object to prevent the surface of the raised portions of the paper from crack- 
ing, as with the ordinary method, which gives the work a ragged and un- « 
finished appearance. The invention consists in incising the upper surface of 
the sheet or card to be embossed with the outline of the letters or figures to 
be raised; the incisions being made relatively to the dies, and of sufficient 
depth only to pass through the upper layer or surface of the sheet, so that, 
when the sheet or card is submitted to pressure between the dies, the stretching 
of the fibers will not break or tear the surfaces -encompassed by the incisions. 
• * • The sheet to be embossed has a thin facing sheet, usually of orna- 
mental paper. Before submitting the sheet of cardboard to pressure between 
the embossing dies, I outline with a sharp instrument on the facing sheet 
the figures or letters to be raised in embossing the sheet. By the use of the 
sharp Instrument the facing sheet Is cut through, so as to sever from the 
remainder of the sheet the portion of the sheet which will be raised in em- 
bossing. In this manner the stretching of the fibers at [the edge of the 
raised portions] when the sheet is embossed does not break or tear the [raised] 
portions of the sheet, as by the old method, but leaves them flat and con- 
tinuous, so that they form a perfectly smooth and continuous surface or fin- 
ish for the raised faces of the letters or figures." 

The claim is: 

"The method herein described of embossing paper and other plastic sub- 
stances, which consists in incising the upper surface of the sheet to be em- 
bossed In outline of the figure to be raised; and then subjecting the sheet to 
pressure In embossing' dies, and raising the material along the lines of incision* 
substantially as and for the purposes set forth." 
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It is manifest that this patent does not cover any process for cut- 
ting letters or figures out of sheets of paper, the letters or figures 
being thereafter affixed to the surface of the card. On the contrary, 
the process of the patent is confined to cards on which the whole 
surface sheet had been applied before the process of embossing began. 
The very difficulty which the patentee sought to remedy arose be- 
cause the surface sheet was already affixed to the card, wherefore 
the material was exposed to strains when letters or figures were 
embossed; the material forced outward by the bosses pulling away 
from the rest of the material rigidly fastened to the surface of the 
card, and thus producing cracks and tears. If the surface sheet 
were not attached to the card, no such difficulty would occur. Com- 
plainant's patent therefore must be confined to a sheet or card al- 
ready surfaced. It will be noted, also, that the process is twofold: 
first ("before submitting the # # # cardboard to pressure be- 
tween the embossing dies"), the letters or figures are outlined with 
"a sharp instrument" (apparently not the embossing die) on the facing 
sheet, the facing sheet being cut through so as to sever the portion 
"which will be" raised in embossing from the rest of the sheet; sec- 
ond, the sheet to be embossed Is "then" (i; e. after the incisions) sub- 
jected to pressure in the embossing dies. An alternative method is 
pointed out, whereby the letters are partly cut out of the rest of the 
surface sheet before such sheet is applied to the card. In both 
methods the letters or figures are cut in whole or in part, and the 
whole surface material, including so much as is embraced in the let- 
ters and figures, and also the rest of the surface sheet, is secured to 
the card before the embossing process begins. Or, in other words, 
the process is one whereby the surfacing or surface or upper layer of 
a card may be itself embossed, along with the card, without showing 
any evidences of distortion either on its flat or on its elevated surface. 

Inasmuch as the claim is for a process of manufacture, infringe- 
ment must be shown by satisfactory proof that defendant uses the 
process of the patent. Similarity or even identity of appearance 
in the product will not suffice. The evidence upon which the com- 
plainant relies to show infringement is as follows: The defendant 
admitted) that a certain ornamental cardboard sign, known as the 
"Cartridge Sign," was made by him. Complainant testified that his 
experience as a sign maker enabled him to say from mere inspection 
that it had been made by the methods described in his two patents. 
Cross-exariiination, however, deprives this testimony of any weight, 
since the witness admits, as to another similar sign, which he, in like 
manner; at first decided to be an infringement, that, when he was 
assured it was not made according to his process, he thought he must 
be mistaken. Finally he admits that the cartridge sign could have 
been made without the use of his process. John Schafer testified 
that since 1885 he has made for defendant both embossing and 
stamping dies for show cards, according to design, including em- 
bossing dies similar in design to the lettering of the cartridge sign ; 
that he supposed the die was intended to be heated when in use, but 
that nothing was said about that; that all embossing dies have a 
cutting edge surrounding the outlines of the letter or figure; and 
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that he "thinks it likely the embossing die used in the manufacture 
of the cartridge sign was used hot, so as to melt the size, and cause 
letters or figures to adhere to the card. Lizzie Carroll testified that 
she worked in- defendant's factory. She seems to have had very 
little to do with anything outside of her own duties (putting on size), 
and evidently knew nothing about the cartridge sign. She said, 
however, that, in the making of embossed signs, they used to put the 
paper they used to stamp by on the cards, and then used to take 
them, and put them into the press and emboss them; that there was 
a die in the press, heated by steam, and after the stamping was done 
in the press they "took them out, and pulled the papers off, and em- 
bossed them, and then would have the letters formed"; that she 
"thinks" they used paste on the paper they put in the press; that the 
die cut out the letters and applied them to the card at the same 
time; when the card was put in the press, there "was nothing only 
paper" between it and the die. This is not very clear, but it seems 
to indicate a process by which a letter or figure is embossed on the 
cardboard; and upon such letter or figure, as its surface layer, 
there is affixed a piece of paper which had been cut in the required 
shape out of a sheet of paper, which sheet, as a whole, never became 
a surface layer at all, within the terms of the patent. Jacob 
Klebansky, another employ^ of defendant, was either extremely 
stupid, or did not understand the English language sufficiently to 
answer intelligently. He was very positive that a certain sign, 
known as the "Rubber-Shoe Sign, 9 '* was of defendant's make, but 
gave absolutely no information as to how it was made. Julia Hart, 
another employ^ of defendant, called by complainant, testified: That 
the show cards made by defendant were stamped in a press; paper 
and gold and silver leaf were put on the cards, — "just pasted on." 
Then, when the cards are sized ready for the leaf, they laid the leaf 
on, and then they were stamped. That the paper, which was of a 
different color from the color of the cardboard, was cut out by means 
of a chisel, and pasted on the cardboard by hand. William Sochef- 
sky, another employ^ of defendant, testified as to a certain sign 
known as the "Stocking Sign," and produced the die with which it 
was made. The process he thus described: 

"The die was fastened to the press; a counter was made for same; the card 
embossed, colored paper laid on same, and re-embossed; the outside of the 
stocking which was cut out by the embossing removed. • * • The black 
paper representing the stocking is laid on the card, and put In press. The 
pressing of the die cuts off the edges, adheres the stocking part, and the 
remainder is removed. The edge of the die on the outside forms a depression 
around the edge of the stocking at the time of embossing. Q. Was it done at 
the same time with the cutting out of the black representation of a stocking? 
A. It was done with the first impression, and redone with the second. Q. 
What was the purpose of the first Impression? A. To press down the card- 
board so that, when the second impression is done, that the black paper wiU 
bend over such impression, and cover the edges of the same, thereby inserting 
the edges of the paper into the board; preventing same from being injured 
easily on the edges or removed/' 

In all this there Is no indication of a process of preserving the sur- 
face layer of the card from cracking or tearing by cutting such sur- 
face layer through on the outlines of the letters and figures, and 
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thereafter, by means of embossing dies, elevating so much of such 
surface layer as is included within the cuts, leaving the rest of the 
surface layer in situ. So far as appears from the testimony of this 
last witness, the process employed cut the stocking entirely out, and 
pasted the cut-out stocking to the card after such card had been em- 
bossed by the "first impression"; the rest of the sheet of paper out of 
which the stocking was cut being entirely removed, and never at any 
time properly within the description "upper layer or surface of the 
card." The testimony is insufficient to establish infringement of the 
process of the first patent in suit 

The second patent, No. 389,589, dated August 28, 1888, is for an 
improvement in the art of — 

"Ornamenting cardboard with letters or designs, or both, for forming show, 
gift, or sign cards; and the invention consists in cutting the ornament in a 
die, and at the same time applying it to the surface of the main card." 

The claim is for: 

"The method herein described of ornamenting cards in relief, which consists 
in placing a sheet of ornamental paper, coated with adhesive material, in a 
die having raised letters or ornaments, with sharp and raised cutting edges, 
then placing the sheet to be ornamented upon the coated surface of the 
ornamental paper, and subjecting both to a heavy pressure; thus cutting and 
sticking the latter to the sheet all at one and the same operation." 

The patentee invented no new machine; he merely used the old 
instrumentalities, so supplemented and directed by manual opera- 
tions as to reach the result aimed at; and it is only the method or 
process of overlaying described in the patent which the patent cov- 
ers. It was old to cut letters out of paper of one color, and paste 
them on cardboard surfaced with paper of a different color. It was 
old to cover the paper with adhesive material before the letters were 
cut out. It was old to affix the cut-out letters by pressure. It was 
old to cut out letters by means of sharp-edged dies pressed down 
upon the paper. It was old to use dies in combination with a press. 
The only novel feature which the patentee claims to have introduced 
consists in so arranging the various operations that the same move- 
ment of the die cuts the letter out, and presses it upon the surface 
where it is to be affixed. It would seem not to require the exer- 
cise of any inventive faculty to devise such a process ; and when it 
appears that a similar synchronizing of movement and function was 
well known in the art of inlaying wood (Chinnock's patent, No. 133,- 
697, December 10, 1872), and of cutting labels out of printed or litho- 
graphed sheets and affixing them to the ends of bobbins (English pat- 
ent to Paterson, No. 42, of 1871), it is difficult to find in the process 
described by the patentee invention sufficient to sustain a patent 
Decree for defendant on both patents. 
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THE RITA. 

(District Court, 8. D. New York. June 27, 1898.) 

Salvage— Delaware Breakwater— Extreme Peril— Short Service. 

The R., having drifted within 50 or 100 yards of Delaware breakwater 
in a northeast storm, and being in extreme peril in case of any increase 
In the storm, was rescued by the tug P. in a few hours' service. One- 
eighth of the values saved was awarded, being $3,466. 

This was a libel in rem by William J. Minford and another against 
the bark Rita, her cargo and freight, to recover compensation for 
salvage services. 

Peter S. Carter, for libelants. 

Cowen, Wing, Putnam & Bnrlingham, for claimant 

BROWN, District Judge. The salvage compensation claimed in 
the above libel is for services rendered to the bark Rita by the steam- 
tug Protector in the forenoon of April 28, 1898, in coining to the re- 
lief of the Rita not far from the East Lighthouse at the Delaware 
breakwater during a severe storm, and towing her inside the break- 
water. The towage service was altogether from one to two hours, 
from 9:30 to 11:30 a. m., although the tug lay by the Rita during 
the afternoon until about 6 p. m. A severe northeasterly gale had 
been raging for about two days previous. The tug Protector bound 
north with a tow had put in to the Delaware breakwater two days 
before. The Rita had come to anchor about a half mile outside of 
the breakwater, and up to midnight, preceding the salvage service, 
she had drifted to within about 50 or 100 yards of the breakwater, 
having lost most of her anchors. She had set signals of distress and 
was in a perilous position. Had she continued to drift and reached 
the breakwater wall before the storm subsided, there is no doubt that 
both ship and cargo would have been a total loss and that more or 
less of the crew must have lost their lives. In her behalf it is stren- 
uously claimed that she was not drifting after midnight preceding 
the salvage service, and that her starboard anchor, the force of the 
storm having somewhat abated, was sufficient to hold her. The 
libelants have given some testimony to the effect that she was still 
drifting in the flood tide at the time when the Protector went to her 
relief at 9 :30 a. m. The wind was then hauling to the northward and 
by the next morning it was northwest. This favored the Rita, and 
if not drifting when the Protector reached her, she would doubtless 
have escaped running upon the breakwater without help. 

As respects the very important but controverted question whether 
the Rita was drifting when the Protector reached her, I am inclined to 
give superior credit to the testimony of the Rita's master and offi- 
cers. Their opportunities for observing and knowing the exact truth 
were far superior to those of the libelants' witnesses, most of whom 
were not in a position to judge upon this point with accuracy. Had 
the Rita moreover been observed by the Protector to be drifting 
towards the shore from about 5 o'clock in the morning, when she 
first became visible to the Protector, it is not probable that the Pro- 
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tector would have delayed making earlier and more persistent endeav- 
ors to reach her. It is said that the Protector waited until the sea 
somewhat abated; and this partial subsidence of the storm makes 
more probable the truth of the testimony of the officers of the Kita, 
that she was not then drifting. 

The situation of the Rita was nevertheless one of extreme peril, 
in case the violence of the storm should be renewed; and the help 
rendered to her was most timely and efficacious. She was rescued 
without loss. 

The value of the Protector was $20,000. She was insured for 
only about f 12,000. The value of the Rita, with stores and freight, 
was about f 5,000; and her cargo of sugar was valued at f 22,727, all 
of which must have been a total loss had she drifted upon the break- 
water. In rendering the salvage service the Protector sustained no 
loss; but she was exposed to some sea perils. Taking all the cir- 
cumstances into account, I think an allowance of one-eighth of the 
values saved will be an appropriate, liberal and just compensation, 
and in consonance with the principles on which salvage awards 
should be based, as expressed by Mr. Justice Bradley in the passage 
so often quoted from the case of The Suliote, 5 Fed. 102. Of the 
award, one-third should go to the master and crew and the residue to 
the owners. One hundred dollars should be first paid to the master 
from the one-third, and the rest divided among the master and crew in 
proportion to their wages. 

Decree accordingly with costs. 



THE VICTORIA* 

(District Court, S. D. New York. May 10, 1898.) 

Tuq ahd Tow— Duty to Land Tow Carefully— Proof of Violence. 

A loaded canal boat was landed by the V. at nlgbt at the end of Rock- 
land Pier. Soon afterwards she leaked so that she had to be beached. 
The crash of the landing was heard. The blow threw dishes from the 
cabin cupboard, and two planks were found cracked and a third sprung 
off at one end of the canal boat. Held, sufficient evidence of a violent land- 
ing to make the tug liable for loss of the cargo. 

This was a libel in rem by Horatio Q. Craig & Co. against the steam- 
tug Victoria, to recover damages resulting from alleged negligent 
towage. 

James J. Macklin, for libelants. 
Amos Van Etten, for claimant 

BROWN, District Judge. There Is no doubt that tugs in under- 
taking the towage of canal boats as well as of any other craft, are 
entitled to assume, in the absence of notice to the contrary, that 
the boats are in reasonably sound condition and able to receive 
without damage all the usual and ordinary contacts of navigation, 
whether in making up or shifting the tow, or in landing the boats at 
the piers. But this rule in no way justifies any rude, rough or indif- 
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ferent handling of boats, nor absolves the tug from the doty of navi- 
gating with reasonable care, so as to avoid contracts that may be- 
come injurious. In every case the question of liability for damage 
must be determined from all the circumstances in evidence, depend- 
ing on whether the blow was one of unnecessary violence, and there- 
fore indicative of lack of reasonable care, under the circumstances 
of the case. 

The Victoria in this case took the libelants' canal boat from the 
tow in mid river, a little above Rockland Lake, for the purpose of 
landing her at the end of the dock at that point, whence she might 
afterwards proceed across the river to Tarrytown. There was noth- 
ing in the circumstances of the wind or Weather, the wind being from 
the westward, to make the landing at the Rockland Lake Dock at 
this time difficult, or in any wise different from ordinary landings at 
night The tug came down nearly in line with the dock, on the 
last of the flood tide, and the starboard bow of the canal boat struck 
the spring piles at the upper corner of the dock. In a few moments 
afterwards she was found to be leaking so badly that she had to be 
beached in the basin. Subsequent examination showed that two 
planks in her starboard bow at about the light water line were 
cracked, and that another plank lower down and running from the 
stem obliquely downwards and partly beneath the bottom, was 
sprung off at the lower end, so as to admit water freely. A disin- 
terested witness inside the basin and asleep upon his boat, was awak- 
ened by the crash; and the blow was sufficient to burst open the 
door of the cupboard in the cabin of the canal boat and throw the 
dishes out upon the floor. This is certainly not an ordinary mode of 
landing. The circumstances seem to me to indicate very clearly a 
too rapid approach to the pier, and a landing altogether unjustifiable 
where there are no special circumstances of difficulty from wind, 
waves or weather. 

There is some difference in the testimony concerning the proper 
respiking of the planks of this boat that ran underneath the water 
line. There is some evidence supporting the captain's testimony 
that the boat had been respiked since she was built in 1891; bur 
there is no distinct evidence that more than one new spike was 
placed in the plank that started off. This new spike however was 
in the end that started off, and all the spikes both new and old in that 
part of the plank, were broken by the blow. 

It is unnecessary to make any finding as regards the perfect suffi- 
ciency of the spiking of the plank in question, since the canal boat is 
not a party to this action. I cannot avoid finding upon the evidence 
that the contact was one of unnecessary violence, and without rea- 
sonable excuse; and that the tug is, therefore, answerable for the 
damage resulting to the cargo. 

Decree accordingly. 
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LINKLATER v. HOWELL et aL 
(District Court, S. D. New York. May 10, 1898.) 

L Charter Party— Construction of Dunnage Clause. 

The provision that a charterer shall "furnish rattans, sapan wood and 
bamboos at charterer's option as mnch as required by the master" does not 
require the master to call for or use such woods when the ship already 
has a sufficient supply of customary wood dunnage. 

2. Sugar Cargo— Short Delivery— Sea Perils— Custom-House Weights— 
Freight Payable. 

Of a cargo of 14,263 baskets of sugar shipped in Java, 52 were broken 
up or missing on delivery at New York: of the 52, 27 could be identified 
by pieces; the remaining 25 were represented by a heap of small frag- 
ments. The vessel met heavy weather, and in a part of the cargo many 
bags had burst and there had evidently been much working and break 
age from rolling and pitching. On arrival the weight was carefully taken 
by the custom-house authorities, showing less than the ordinary loss of 
weight as compared with that given by the bills of lading, but consid- 
erably less than the weights taken by unofficial weighers, 15 months 
afterwards. Held, that the custom-house weight was entitled to superior 
credit as to the weight on arrival, and that freight should be computed 
on that weight; that the evidence indicated a delivery by the ship of all 
the sugar received on board, and that the 25 missing baskets were suffi- 
ciently accounted for by sea perils and the promiscuous fragments, and 
that no shortage was established. 

This was a libel in personam bj William Linklater against Benja- 
min H. Howell and others to recover freight under a charter partj. 

Convers & Kirlin, for libelant 

Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. The questions at issue are whether the 
consignees of the sugar should pay freight according to the weight 
as determined by the custom-house weighers, or as indicated upon a 
long subsequent weight, as well as pay damages for the nondelivery 
of 31 baskets of sugar. 

I have examined the evidence and the briefs with care. It will be 
sufficient to state my conclusions without a discussion of the very 
numerous and complicated details involved, or a specific reference 
to the arguments of counsel. 

1. The weight of evidence clearly establishes that the dunnage 
was sufficient and in accordance with the customary practice for 
such cargoes. 

2. The provision of the charter party that the charterer should fur- 
nish rattans, sapan wood or bamboos at charterer's option "as much 
as required by the master" was not designed to dispense with the 
use of such ordinary wood dunnage as the ship might have, but only 
to require the charterer to make good any deficiencies in what the 
ship had by a supply of dunnage of the kinds specified, those being 
the kinds most easily obtainable in Java, As the ship had a suffi- 
cient supply of ordinary wood dunnage, the master had no right to 
demand of the charterers a supply of additional dunnage, nor did he 
do so; and the charterers did not offer to furnish any bamboo dunnage 
to be used in place of the ordinary wood dunnage, which the ship 
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already had. This is evidence of the practical construction placed 
on this clause bj both parties. 

3. The number of baskets broken and destroyed was unusually 
large. The parts of 27 baskets were identified, and are thus specif- 
ically accounted for. Of the number mentioned in the bill of lading, 
6 being noted as disputed and one being lost overboard, there remain 
25 represented only by promiscuous fragments. It is impossible to 
say however that the large heap of debris, including the fragments 
of baskets so much ground up or broken as to be incapable of being 
put together as baskets, is not sufficient to represent the missing 25; 
and if the weight of the custom-house weighers is to be accepted as 
correct, the result shows much less than the usual loss of weight in 
the transportation of such a cargo; so there would be no sufficient 
ground to suspect from the absence of complete identification of all 
the baskets that the ship had not delivered all the sugar she had re- 
ceived on board. There is general evidence that she did deliver 
all she received except one basket lost in discharging. 

Doubtless a reasonable account must be given for the failure to 
deliver the requisite number of baskets in specie. Eerruish v. Re- 
fining Co., 42 Fed. 511, and 49 Fed. 280. But I think this is suffi- 
ciently done. The bark encountered heavy weather. In one gale 
nearly half her sails were blown away, and she rolled heavily for 
about 30 days. The baskets were from different districts and of dif- 
ferent degrees of strength. When affected by dry rot they become 
brittle. The whole number of baskets was 14,263. . The evidence 
shows that the principal loss of baskets was in the second, third and 
fourth tiers from the bottom, in the forward part of the hold. This 
indicates the probability that that portion of the shipment might 
have been in baskets of inferior quality; and when once some vacant 
spaces were made by the bursting of some baskets, others next to 
them of quality similar would be likely to be broken, and afterwards 
in the continuous working of the cargo during long-continued heavy 
rolling the broken baskets would naturally be more or less ground 
up into fragments incapable of being pieced together. The small 
number of only 25 that became indistinguishable except as frag- 
ments in a cargo of upwards of 14,000, seems to me in no way incred- 
ible or improbable under the circumstances proved, and not indica- 
tive of any appropriation of the baskets on the part of the ship or her 
crew. I think, therefore, that the broken unidentified baskets are 
sufficiently accounted for by the circumstances of the voyage and 
included in the excepted sea perils. See The Warren Adams, 20 
C. C. A. 487, 74 Fed. 415, 416; The Sandfield, 79 Fed. 375; The 
Mauna Loa, 76 Fed. 837. 

4. The custom-house weight of the sugar taken on the discharge 
of the cargo shows a less percentage of loss than usual on such voy- 
ages. But the testimbny on both sides is strong as to the care 
and accuracy of the custom-house weighers; and the percentage of 
loss on such voyages varies greatly under different circumstances. 

5. The weights taken subsequently, after 15 months' storage at 
Hoboken including two summers, cannot be accepted as evidence 
of the weight of the sugar on arrival 15 months before, superior to 
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the evidence of the custom-house weighers, who carefully took the 
weight at the time; certainly not in the absence of any positive proof 
as respects the care of the sugar meantime, and the possible causes 
of loss of weight in the interval. Freight was payable on delivery 
and according to the weight. No objection was made to the custom- 
house weight at the time of discharge, but only to the failure to 
produce the 25 or 30 missing baskets; and the proofs, as I have said, 
sufficiently account for these. Had any exception been taken by the 
consignees to the custom-house weight, it should have been made at 
the time of discharge. It is said that the cost of reweighing would 
always exceed any probable error. If that is so, it confirms what is 
otherwise indicated as the practice and the understanding of both 
parties when freight is to be paid according to the weight of sugar 
delivered, viz. that the custom-house weight should be accepted for 
the purpose of computing the freight due. As the ship is entitled to 
the payment of freight on delivery, and the consignee is not entitled 
to delivery except on payment of freight, if either party is dissatis- 
fied with the official weight, steps should be at once taken to ascertain 
the true weight in order that the ship may receive her freight and 
the consignee his goods. If this is not done, and delivery of the sugar 
is made and accepted upon the basis of the custom-house returns with- 
out objection at the time, such weight should be regarded as the 
agreed weight, not to be subsequently set aside except upon very 
clear and conclusive evidence of mistake. Here there is no such 
clear evidence.. There are too many doubtful circumstances to give 
the subsequent weighing any superior credit. There may have been 
loss during the interval of 15 months through repeated handling of 
the sugar, or by pilfering or theft; the heat of two summers in a 
Hoboken warehouse would naturally dry out the sugar; the additional 
loss of weight during those 15 months, even if the subsequent weigh- 
ings were accurate, was at about the same rate only as the loss aris- 
ing during the 6 months that the sugar was in the ship's hold subject 
to much less drying influences; and the subsequent weighing may 
have been less exact, the testimony being that the weights returned 
by private weighers are usually somewhat smaller than the returns 
of the custom-house weights. 

The libelant is, I think, entitled to the amount claimed! less the 
value of the basket lost overboard. 



TRINIDAD SHIPPING & TRADING CO. v. FRAME, ALSTON & CO. et al. 

(District Court, S. D. New York. February 23, 1898.) 

General Average— Stranding— Failure to Supply Proper Charts. 

The steamship I. stranded on Nevis Island far outside of the direct course 
to New York, and the line of the sailing directions. She was not fully 
supplied with proper charts, and was directed by the owners to skirt the 
Windward Islands for the entertainment of passengers. Hdd, that the 
owners were responsible for the lack of charts and for the risks of the 
course they directed, and could not claim general average against the cargo 
for the expenses caused by the stranding. 
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This was a libel in personam by the Trinidad Shipping & Trading 
Company against Frame, Alston & Go. and the Marine Insurance 
Company to enforce a claim for general average. 

Cowen, Wing, Putnam & Burlingham, for libelants. 
Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. In the afternoon of March 23, 1896, in 
clear, calm weather, the Irrawaddy, an iron steamship 350 feet long, 
1,697 tons net register and drawing 21£ feet, while on a voyage from 
Granada to New York, with general cargo and about 20 passengers, 
struck on a coral reef near the southwestern part of Nevis Island, one 
of the Windward Isles. In about 10 days, and after removing part 
of the cargo, she was pumped out and hauled off, towed into St Kitts, 
and repaired sufficiently to complete her voyage to New York. A 
general average statement was then made up, in which the respond- 
ents as cargo owners were charged with $3,459.93. Of this sum f 1,- 
594.93 was on account of the loss and damage to the shipowners, the 
residue was for the damage to cargo. The respondents paid the 
amount assessed on account of the cargo, but refused to pay the 
amount assessed in respect to the alleged sacrifices of the shipowners, 
on the ground that the accident arose through the improper and neg- 
ligent navigation of the ship too close to Nevis Island under instruc- 
tions from the libelants, and also because the ship was not equipped 
with sufficient charts and sailing directions for navigation in those 
waters, nor was the master acquainted therewith. The libel was 
filed to recover the balance of the general average assessment 

The place of the stranding is approximately fixed by the testimony 
of the master of the Irrawaddy, who states that the southern ex- 
tremity of Nevis bore from the ship E. j S. The ship was stranded 
upon two ridges of rock rising about 6 feet from the bottom running 
about E. and W., 30 feet apart, and each about 12 feet wide and about 
60 feet long. While the ship lay stranded the master took soundings* 
and found five or six fathoms of water for a considerable distance 
around. The distance to the shore was not measured, but was esti- 
mated at about three-quarters of a mile. The master had not pre- 
viously been in these waters. 

The vessel was one of a line, known as the Christall Line, running 
between New York and the Windward Isles. She had taken on car- 
go at Trinidad, proceeded to Granada where she completed her load- 
ing, and left Granada bound for New York without further stop. In 
the direct course of such a voyage, she would not naturally approach 
Nevis within 10 or 15 miles in following the sailing directions, or the 
special charts of that region. The superintendent of the line, how- 
ever, had given instructions, and it was common practice for vessels, 
to go much nearer to the islands along the route, for the entertain- 
ment of the passengers, and the line was advertised to run in this way. 
A few minutes before the ship struck, the captain had consulted his 
blue print chart, which he testifies was the only chart supplied to 
him. This chart was upon a small scale, and gave no indication of 
reefs or shoals. The enlarged special charts of the Windward Isles 
indicate the proper course to New York, and refer to reefs and shoals 
88F.-84 



Digitized by 



Google 



530 gg FEDERAL, REPORTER. 

along the west side of these Islands which are to be avoided. The 
printed sailing directions supplied to the master do state that "the 
south coast of Nevis should not be approached nearer than a depth of 
12 fathoms." The island is of volcanic origin, and coral reefs are 
known to skirt its borders. The master states that the reefs on which 
he ran were known to fishermen. He himself was not familiar with 
the waters; but was told of the usage to run within one-half a mile 
of the shore, and from evidence on the libelants' part, it appears that 
other masters were accustomed at times to go near the shore for its 
interest to passengers. 

There is some evidence tending to show that a copy of the enlarged 
map was on board the Irrawaddy, brought on board by the previous 
master, Capt. Legg. His testimony on this point, however, is not posi- 
tive; and the explicit statement of Capt. McMillan, that he had no 
other chart than the blue print should, I think, be accepted as correct. 
The enlarged chart shows an irregular contour line about the south- 
west portion of Nevis with an elbow-like projection marked on the 
chart 3£ fathoms vrithin 1,000 feet of the very spot marked by Capt. 
McMillan as the place where he stranded. Upon so small a difference 
as that, in the absence of exact measurement of the reef from shore, 
I am by no means certain that the reefs on which the vessel struck 
are not designed to be marked by the projection of the three fathom 
contour line above referred to. Had such a map been before the mas- 
ter, showing such an irregular contour line, of 3£ fathoms at this 
point, which was 3£ feet less than his draft, it is scarcely conceivable 
that a prudent master, even under general instructions to give pas- 
sengers a view of the shore of Nevis, would have ventured so near as 
within 1,000 feet of this projecting point. The absence of the en- 
larged chart, which the respondents' testimony shows ought to be in 
the hands of every navigator in those waters, I must therefore regard 
as directly contributing to the accident; and that for the want of it 
the libelants are responsible. 

Aside from this, I am of the opinion that the instructions of the 
company to pursue navigation so widely deviating from the safe routes 
and so near to islands skirted with coral reefs, involves them in re- 
sponsibility such as to exclude them from making general average 
charges for their own indemnity. The positive sailing directions that 
the south coast should not be approached nearer than a depth of 12 
fathoms, as well as the chart referring to the shoals, clearly points out 
the path of safety, and the danger of a near approach to these islands, 
and it should have been observed by all concerned, in the absence of 
thorough soundings, and of maps precisely locating the places of all 
reefs. The testimony on the part of the libelants seems to me wholly 
insufficient to establish the reasonable safety of the course taken, or 
to make it consistent with prudent navigation such as can rightfully 
charge cargo owners with the risks attending it, as risks properly be- 
longing to the class of sea perils or dangers of the sea. 

For these reasons I must hold the respondents discharged of any 
obligation to pay a general average assessment merely as indemnity 
to the owners for their own losses. In the recent case of Chrystall v. 
Flint, 82 Fed. 472, it was held that where, under the provisions of 
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the Harter act, the owner is exempted from responsibility for a negli- 
gent stranding, he might recover in general average for his own in- 
demnity. This was upon the ground that in such cases the faults 
of navigation are no longer imputed by law to the owner as his own 
faults. The case has no application where the owners have failed to 
supply the master with proper charts for the voyage, or where by par- 
ticular instructions they have contributed to the imprudent naviga- 
tion that led to the disaster. In such cases the owners are them- 
selves in fault, and under the general rule are, therefore, precluded 
from having a general average charge for their own indemnity. The 
Ontario, 37 Fed. 222; Van den Toorn v. Leeming, 70 Fed. 251. 
The libel is therefore dismissed with costs. 



THE PRUSSIA. 
(District Court, B. D. New York. June 23, 1898.) 

Carriage bt. Sea— Preservation of Refrigerated Meat— Bill of Lading. 
The storage and preservation of dressed meat In a refrigerator daring 
the transportation thereof by a vessel is no part of the usual duty of a 
common carrier, and his obligation concerning the same may be a matter 
of contract; but, in the absence of contract, the law implies that a person 
contracting to furnish cold storage has used reasonable care and skill 
to provide suitable refrigerating machinery and plant, and that he will 
observe like care and skill to properly maintain and operate the same 
during the voyage. A person so furnishing cold storage may stipulate 
his precise duty and obligation, even to the extent of entirely relieving 
himself of liability, but law will not Interpret a contract, so as to exempt 
such person from the exercise of due and reasonable care, unless such 
exemption is plainly and unequivocally stipulated. A provision in a bill 
of lading that the risk of due refrigeration shall be borne by the shipper, 
even though damage be caused by the neglect of the carrier's servants, 
does not excuse the carrier from the exercise of reasonable care to pro- 
vide a proper plant for that purpose. Although a stipulation for exemp- 
tion from liability be in part in contravention of law, and hence void, yet 
such portion as is otherwise valid may be preserved and enforced. 

(Syllabus by the Court.) 

This was a libel in rem by the Insurance Company of North Ameri- 
ca against the steamship Prussia to recover for loss occasioned by 
deterioration of refrigerated meat while in course of transportation 
by said vessel. 

Wheeler & Cortis, for claimant 
Black & Kneeland, for libelant 

THOMAS, District Judge. The question presented in this action 
is as follows: Competent persons were employed by her builders to 
place in a new ship an apparatus which, when in order, and properly 
operated, sufficiently rednced the temperature in a room appropriated 
to carrying dressed meat so that such commodity might be carried 
safely. Previous trials of the machinery, flret by the owners, and 
later, on May 29, 1894, under the supervision of the representatives 
of the makers, builders of the ship, and of the present shipowners, 
successfully tested its efficiency and mechanical working, and it did 
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in fact operate properly from Belfast to Hamburg, and from Hamburg 
to New York, where, on or about July 14, 1894, a full cargo was for 
the first time subjected to it; but on the second day out from New 
York the efficiency of the machinery was impaired, because a small 
piece of leather, from an unknown cause, was present in one of the 
valves, interrupting due action, and allowing the temperature to rise 
to such an extent that the meat deteriorated. 

By what rule of law is the case governed? A common carrier 
warrants that he will deliver safely at their destination all goods 
whose carriage he undertakes, loss or injury from inevitable accident, 
or irresistible force, and lawfully exempted causes, excepted. But 
this warranty has never been thought to cover injury to goods from 
every cause, but rather to insure against any or all injuries, acts, and 
conditions extrinsic to the goods themselves. Against any or all 
injury resulting alone from the quality or constituent elements of 
the goods, it does not insure. For every outward act or agency save 
those excepted by law or contract, it is absolutely responsible; but 
for deterioration of quality, arising from the nature of the tiling, 
it is not liable. If the damage proceeds "from an intrinsic principle 
of decay naturally inherent in the commodity itself , whether active in 
every situation, or only in the confinement and closeness of the 
ship, the merchant must bear the loss as well as pay the freight," 
unless the masters and owners are in fault, or unless their con* 
tract of shipment contains an insurance or warranty against such 
an event Clark v. Barnwell, 12 How. U. S. 272, 282, where the dam- 
age done to cotton thread by dampness of the hold of the vessel, not 
occasioned by bad stowage, or any negligence of the master or 
mariners, was held to be an "accident of navigation," within the 
exception of the bill of lading. Hence loss from evaporation or leak- 
age of liquids (Nelson v. Woodruff, 1 Black, 156, 161; Warden v. 
Greer, 6 Watts, 424; Ang. Carr. c. 6, 215), from intrinsic acidity and 
fermentation (Nelson v. Woodruff, 1 Black, 156, 161; Parrar v. 
Adams, Bull., N. P. 69) liquefaction of solids and consequent expan- 
sion, loosening the hoops of the containing vessel or barrel (Nelson v. 
Woodruff, 1 Black, 156, 166), are not within the warranty of, the 
carrier. 
In Carv. Carr. by Sea, §§ 12, 13, the rule is stated as follows: 
"A further exception at common law, which was not expressly stated In the 
earlier cases, but is well established, Is that a carrier Is not responsible for 
a loss or damage which has resulted from an Inherent quality or defect of the 
thing carried. For example, in the case of animals, he is not responsible 
for the progress of disease in them, or for injuries arising from their own 
vice or timidity,"— citing Nugent v. Smith, 1 C. P. Dlv. 423; Blower v. Rail- 
road Co., L. R. 7 C. P. 655; Kendall v. Railway Co., L. R. 7 Bxch. 373; Wil- 
liams v. Lloyd, W. Jones, 179. 

See, also, Clarke v. Railroad Co., 14 N. Y. b70; Bissell v. Railroad 
Co., 25 N. Y. 445; Cragin v. Railroad Co., 51 N. Y. 61; Mynard v. 
Railroad, 71 N. Y. 180; Evans v. Railroad Co., Ill Mass. 142; 
Wheeler, Mod. Law, Carr. 98, and the cases there cited. 

The same author continues: 

"So in the case of perishable goods, such as fruit and hides, he does not 
answer for their decay or deterioration; nor for the heating or weevillng of 
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grain; nor for fermentation, acidity, or effervescence In fluids, when these 
changes are the results of ordinary processes going on In the things them- 
selves, without the aid of causes introduced by the shipowner. • • • 
Where, however, a loss which may be traced to an inherent quality or defect 
of the goods has arisen, not from the ordinary development of that quality 
or defect, but from adventitious causes introduced by the carrier, the same 
rule does not apply. So that, if the ordinary consequences have been aggra- 
vated by the manner in which the goods have been stowed in the ship, the 
shipowner is responsible, though It may not appear that there was any negli- 
gence in so stowing them." 

This statement seems quite correct, save the suggestion that the 
carrier may be liable for adventitious causes, although no negligence 
appear. The liability of a common carrier can arise from an abso- 
lute obligation to carry safely at all events, or from default in not 
exercising proper care and diligence respecting the thing carried. 
Mynard v. Railroad Co., 71 N. Y. 180. Hence, if the carrier, by his 
negligence,- introduces or permits the existence of adventitious caus- 
es, whereby the action of the inherent quality is detrimentally pro- 
moted, the carrier is liable. In other words, the duty of exercising 
some diligence rests upon the carrier, and this care must have ref- 
erence to the nature of the goods carried. Goods of known tenden- 
cies to deteriorate should not be stowed or so exposed or so handled 
as to give activity to the harmful propensity. But how far must the 
carrier go in the direction of affirmative care? Goods prone to 
become damp, and to be injured thereby, should be placed in a dry 
hold; goods likely to be injured by absorbing foreign odors should be 
classed in stowage so as to escape deleterious contacts; goods of rec- 
ognized peculiarity to injury from particular conditions should be re- 
moved from associations tending to produce such injury; goods that 
deteriorate from heat or cold should not be exposed unnecessarily 
to such influences. It may very well be that whatever has a tendency 
to be injured by heat or by cold should be assigned to a place, in the 
distribution of the cargo, where its disposition: would not be excited; 
but this would not require the carrier to 4 create an artificial climate 
adapted to the preservation of goods, and to warrant that the heat 
or cold thus furnished should be unvarying and efficient Such an 
obligation upon a common carrier never existed, and there is no 
judicial suggestion of its propriety. Assume, then, that a carrier 
undertakes to add the business of cold storage to his regular occupa- 
tion. Here is a duty not imposed by law, a duty totally unknown 
to the peculiar obligations of common carriers. The principle which 
imposes the obligation of an insurer upon a common carrier has no re- 
lation to it. Dressed meat has a tendency to decay. It is the 
primary duty of the shipper to make such provisions as shall arrest 
such tendency, or take the risk of the tendency. It is the primary 
duty of a common carrier, to the extent above stated, to introduce or 
to permit the introduction of no agency which will excite or develop 
such tendency. Aside from this he takes no risk. If the carrier 
undertakes the duty of the shipper, and thereby relieves the latter, the 
obligation must' rest entirely upon contract, as the obligation of a 
common carrier does not require him to do so. This contract is quite 
collateral to the obligation of a common carrier, and hence may im- 
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pose such full or qualified obligations upon the bailee as the parties 
to it determine. In the present case, the business of refrigerating 
meat is superadded by the carrier. In the carriage of food supplies 
of this kind from the vast grazing countries of the world for distribu- 
tion in different ports such a system of refrigeration is necessary 
from a commercial standpoint. Without it, the freight would, in- 
deed, be carried in the usual undressed form, provided the cost of 
transportation and dressing at the port of delivery, or other place, 
rendered the commerce profitable. But the convenience or necessi- 
ties of the shippers, and the markets supplied by them, justify and 
demand transportation of dressed meat, and to effect this result the 
minds of the shipper and carrier must meet in contract respecting 
the refrigeration. Such contract for cold storage on ship is of the 
same precise nature, and has the same latitude, as a contract for a 
similar purpose on land. It may take the form of an absolute under- 
taking, whereby the carrier — not as such, but as a bailee for hire — 
insures the shipper that until delivery of the meat its tendency to 
deteriorate should be arrested; or the bailee may warrant that he 
carries a refrigerator of a certain description and efficiency, in work- 
ing order, and that the meat shall be placed and kept under its in- 
fluence. Such was Sansinena v. Houston, 7 Asp. 150; Id. 311. In 
one case there is a warranty of safe delivery; in the other a war- 
ranty of the proper action of a suitable refrigerating plant. In the 
third case, the contract might be that the carrier would use reason- 
able diligence to provide and keep in efficient operation proper facili- 
ties for preserving the meat. See Townsend v. Rich (Minn.) 60 N. W. 
545. 

At this point it may be considered whether the carrier could engage 
in the business of cold storage and yet place the risk of the due con- 
struction and operation of the plant entirely upon the shipper, in 
which case the carrier would not be liable x(l) for any lack of care in 
the construction or existence of proper devices for preserving the 
freight; (2) for any lack of tare in the operation of such appliances. 
Logically, it is not apparent why two persons, at liberty to make or 
decline a contract, should not be free to stipulate just what should be 
provided, and what, if any, care should be used in regard to the thing 
provided. Negligence, in such a case, would arise from the breach 
of a contractual duty; and, as the carrier would be under no obliga- 
tion to contract, he could, with the concurrence of the other party, 
appoint the duty which he was required to fulfill. If he did not 
assume duties, there could be no breach of them, and hence no lia- 
bility. It is impossible to conceive that a person not obligated to do 
an act or to render a service may not contract with reference to it, 
with such limitation upon his liability as he may state with the con- 
sent of the other party. Where a common carrier is bound by law to 
carry, he may not absolve himself from all liability for due carriage, 
for he thereby negatives his duty to do what the law commands. 
But when the law commands nothing, the carrier, by contracting 
qualifiedly, denies nothing that the law requires of him. However, 
the law will not readily ascribe to a shipper the utter folly of con- 
tracting to send dressed meat by ship fitted with a refrigerator, and 
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at the same time of stipulating to take all the risk of the due con- 
struction and operation of the same. It has been considered that 
when a person offers facilities for cold storage, and receives goods 
for preservation, the law implies that such person warrants the pro- 
vision of proper facilities, and the sufficient operation thereof. The 
Maori King v. Hughes [1895] 2Q. B. 550; Queensland Nat. Bank v. 
Peninsular, etc., Co. [1898] 1 Q. B. 567, and cases there cited. Ware- 
house Co. v. Maxfield, 8 Misc. Rep. 308, 28 N. Y. Supp. 732, may also 
be consulted. However, in the absence of an express contract war- 
ranting safe stowage, it is consonant with the usual obligations of 
bailments of this nature that the law should imply that the bailee 
will use such reasonable care in the preparation of the refrigerating 
machinery and the operation thereof as a good business man, who 
undertook to preserve the meat, would exercide under the circumstan- 
ces. The bill of lading in the present case stipulates that the Ham- 
burg-American Packet Company had received from the shippers, to 
be transported by the steamship Prussia (in refrigerator), 600 quarters 
dressed meat, to be delivered in the like good order and condition as 
received at the port of Hamburg; and that the carrier should not 
be liable for loss or damage occasioned by heat, decay, putrefaction, 
rust, sweat, change of character, drainage, leakage, breakage, or any 
loss or damage arising from the nature of the goods, or the insuf- 
ficiency of the packages. Stamped upon the bill of lading was the 
following: 

"Dressed Meat Clause. 

"It is expressly agreed that the goods named herein are shipped and car- 
ried at the sole risk of the shippers or owners thereof, and that the shipowners 
shall in no case be responsible for any loss or damage thereof, or in any wise 
relating thereto, whether such loss or damage arise from defects or insuffi- 
ciency either before or after shipment, In the hull of said steamer, or in her 
machinery, boilers, or refrigerating chambers machinery, or In any part of 
the refrigerating apparatus, or in any material, or the supply or use thereof, 
used In the process of refrigeration, and whether such loss or damage, 
however arising, be caused by the negligence, default, error in judgment of 
the pilot, master, officers, engineers, mariners, refrigerating engineers, or 
other servants of the shipowners or persons for whom they are responsible, 
or by negligence in stowage." 

If the bill of lading were construed to contain a stipulation to 
deliver the meat in good order, this clause of exemption would relieve 
it, save so far as loss might arise from the bailee's negligence; for 
it will be observed that the stipulation, so far as it attempts to re- 
lieve the carrier from the results of negligence, concerns the negli- 
gence of those to whom the carrier stands in a relation of respondeat 
superior, and does not purport to relieve the carrier from injuries 
arising from its own negligence. Hence, if the injury resulted from 
the carrier's own negligence, it is liable. The duty relates to the 
furnishing of a proper refrigerating machine. This was a duty be- 
longing to the principal, and was not remitted, so far as appears, to 
its servants. Before it can be known whether the bailee was negli- 
gent in discharging this duty, it must be ascertained what degree of 
care it was obliged to use to prevent defects of the kind existing in 
the present ease. The advocate for the libelant likens the care to 
that required of a common carrier of passengers. Such a contention 
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cannot be sustained.- The highest degree of diligence and skill is 
exacted of a common carrier of passengers because highly dangerous 
agencies are employed for the purposes of transportation, and the 
slightest misuse of the same may be destructive of human lives. 
There is no similitude between such a bailment and one to carry 
dressed meat in a refrigerator, when, in the absence of a warranty, 
only such reasonable care would be required as a good business man 
would observe under the circumstances. Men of high repute for 
skill and diligence were employed to construct the plant, and experts 
were provided to test it. The system itself was approved and satis- 
factory. The coils were, before the parts were marshaled, tested 
by currents of air and water passed through them. The combined 
machine was tested before the ship sailed from Belfast It was 
operated between Belfast and Hamburg, and between Hamburg and 
New York, and there was no failure, and so for two days out from 
New York it worked unexceptionally. Meanwhile the little piece of 
leather had reached the valve, whose action it interrupted. An ex- 
pert sent out by the manufacturer was present, but his skill was un- 
availing to discover the difficulty, and it was only after a prolonged 
examination after the ship came to port that the true cause of the 
interrupted function was revealed. In all this there was no lack of 
reasonable diligence. But how did the leather find its way in the 
coils of the tube? Was there any negligence in that regard? There 
is no evidence on this subject. It is conjectured that the leather 
might have come into the tubing while it was in the shop, or might 
have been disconnected from a leather washer by the action of the 
machine. This leaves nothing but the unexplained presence of the 
bit of leather from which to infer negligenca Does the condition 
itself indicate negligence? This would involve an application of the 
doctrine of res ipsa loquitur. But such doctrine has no application 
to the present case, and it is never correctly applied save "(1) where 
the relation of carrier and passenger exists, and the accident arises 
from some abnormal condition in the department of actual transpor- 
tation. (2) Where the injury arises from some condition or event 
that is in its very nature so obviously destructive of the safety of 
person or property, and is so tortious in its quality, as, in the first 
instance, at least to permit no inference save that of negligence on 
the part of the person in the control of the injurious agency. This 
second class principally concerns injuries to people in the street 
from flying or falling missiles, obstructions, excavations, and the like, 
but may also include casualties in any relation where the elements 
stated in the definition are present" Thomas, Neg. p. 574. More- 
over, it must be considered that great care and repeated experiments 
were had to discover whether there was any cause likely to impair the 
mechanical action. It is therefore concluded that the claimants 
were not negligent, and, as it has already been found that they law- 
fully stipulated against any contract of warranty, their liability is 
not established. 

In reaching this conclusion, the argument of the learned advocate 
for the libelant has been studiously considered. As has been stated 
the claimant, in providing a refrigerator, was not acting as a common 
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carrier. This stipulation for exemption in this regard did not con- 
cern its duty as a comjnon carrier, but was a mere collateral under 
taking, respecting which its liability would be measured by the terms 
of the contract made. The stipulation in some of its parts is in- 
operative, but such illegal limitation does not impair the valid pro- 
visions. It is not a rule, in the interpretation of contracts, that all 
is void because a part is prohibited ; rather the valid should be sepa- 
rated from the invalid portions, and saved, if no injustice be thereby 
done to the contracting parties. 

It is urged that The Maori King, supra, presents the law of this 
case. It is quite clear that The Maori King was decided upon the 
finding that the bill of lading contained an express warranty — and, 
that in any case, the law would imply one — that refrigerating ma- 
chinery was fit to preserve the goods, and that the accompanying 
stipulation, sufficient to relieve the carrier after the voyage began, 
did not modify the warranty that the refrigerating machinery was, 
at the time of shipment, fit to carry the frozen meat in good condition. 
The stipulation in the case at bar distinctly provides for just such 
exemption, but does not relieve the claimants from the result of their 
own negligence, which, however, is not found to exist. 

It may be proper to add that, in the opinion of the court, the 
Harter act has no necessary connection with this case, save so far 
as the third section thereof affirms the ever undoubted law that the 
carrier is not liable for losses arising from "the inherent defect, 
quality, or vice of the thing carried." The Harter act was intended 
to effect in some inscrutable way the liability of common carriers 
as such; to declare what common carriers, as such, could do, and 
what they could not do, and what their diligence in certain cases 
should avail them. It was not intended to control common carriers 
respecting duties entirely beyond their obligations as common car- 
riers, which they might assume by contract. The libel must be dis- 
missed, with costs. 



THE GBORG DUMOIS. 

(District Court, E. D. New York. June 23, 1898.) 

Cabbtagb bt Ska— Banana Cargo— Unseaworthiness. 

A vessel, chartered, in part, for the transportation of bananas, and em- 
ployed substantially for that purpose between New York and Port 
Llmon, left the former port on her eleventh trip in such condition that 
her boilers failed, and she was compelled to put into an intermediate port 
for repair. This delayed her arrival at Port Llmon, and bananas, cut 
according to a practice theretofore observed in the use of this vessel, 
In anticipation of her due arrival, were thereby too much ripened for safe 
shipment and delivery In New York, and were greatly damaged upon ar- 
rival at such port. The failure of the boilers resulted from the negligence 
of the owners, and the deterioration of the bananas was the natural conse- 
quence of such negligence. 

Ward, Hayden & Satterlee, for claimants. 
Blaek & Kneeland, for libelants. 
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THOMAS, District Judge. On the 20th day of July, 1895, the 
libelants, as co-partners, under the firm name of Ellinger Bros., en- 
tered into a charter party, for the charter of the steamship Georg 
Dumois, for six months or more, in case of a renewal, at a price 
named per month. It was stipulated that the vessel, with her full 
complement of officers, seamen, engineers, and firemen, should be jie- 
livered at Port Limon, "ready to receive cargo, and being tight, 
staunch, strong, and in every way fitted for the service," which was 
the carriage of merchandise and passengers between ports in North 
America and ports in the West Indies, Central America, and South 
America, The charter party further provided: 

"(1) That the owners shall provide and pay for all provisions, wages, and 
consular shipping and discharging fees of captain, officers, engineers, firemen, 
and crew; shall pay for the insurance of the vessel; also for all engine room 
and deck stores; and maintain her In a thoroughly efficient state, In hull 
and machinery, for and during the services, guarantying to maintain the 
boilers in a condition to bear the working pressure of at least 60 pounds (and 
this pressure to be carried /Continuously) during the whole term of this 
charter. * * • (4) * * * That the captain shall prosecute his voyages 
with the utmost dispatch. * * * (7) That, in the event of loss of time from 
deficiency of men and stores, breakdown of machinery, or damage preventing 
the working of the steamer for more than twenty-four hours at sea, the pay- 
ment of hire shall cease until she be again In an efficient state to resume her 
service; * * * also if any loss of time from crew or stores not being on 
board in time, or from repairs to hull and machinery, which are for owners* 
account, not being complete after cargo and coals are on board and hour of 
sailing has been fixed by charterers, and notice given to captain, the time 
lost is for the steamer's account (8) * * * The act of God, the enemies, 
fire, restraints of princes, rulers, and people, and all other dangers and acci- 
dents of the seas, rivers, machinery, boilers, and steam navigation throughout 
this charter party always excepted. * * * (12) • • * That, on account 
of the perishable nature of the cargoes that this steamer Is Intended to carry, 
she is not allowed to stop to pick up any wreck, or in any way assist or tow 
any vessel, especially when by so doing she is liable to be detained, only in 
order to save human life." 

The charter party also provided as follows: 

"It is understood [that the] steamer is built for banana trade, has steam 
pipes, side ports, large ventilators, holds lined with charcoal, fruit decks, 
saloon on deck amidships," etc. 

Previous to the voyage involved in this action, the vessel had made 
10 trips, under the charter party, between New York and Port Ii- 
mon, according to a practice whereby she left the former port on 
Wednesday, arrived at the latter port on Friday of the following 
week, leaving on her return trip on Saturday, and arriving at New 
York on Monday or Tuesday morning of the second week following. 
On Wednesday, July 15, 1896, the vessel left New York. On July 
21st two stay bolts, extending between the combustion chamber and 
the back of the boiler, and intended to prevent a collapse of either, 
were leaking so that the water came out into the fire room. The 
chief engineer of the vessel thus describes the situation: 

"On the 21st of July the stay bolts gave way. It was hard to keep tho 
water In the boiler after the stay bolts gave way, because there was consid- 
erable leak. * * • The bolts did not really break. It was the packing 
under the washer that gave way, and the thread was so corroded that, when 
I came to make it up again, there was no thread for the nut * • •* 
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The engineer's log was as follows: 

'Tuesday, the 21st of July, 1896, sprung a leak in main boiler. The leak 
.increased more and more, so it was impossible to hold the water at its 
proper level with the feed open. At the same time the high-pressure valve 
broke, so we were obliged to seek harbor for repairs. The water got lower 
and lower. The first leak was observed Tuesday morning at 2:30. Proceeded 
at slow speed to 5:30 afternoon same day, and steam became so low that 
we could not keep more than 80 pounds. Arrived at Barracoa, Tuesday 
afternoon, 5:30, to commence repairs." 

The engineer also testified: 

"Q. After the leak began it kept on Increasing till you anchored at Bar- 
racoa? A. Yes; it leaked so much that after we hauled the fires there was 
no water in the glasses. Q. But is it safe to keep the fire under the boiler 
when the water disappears from the glasses? A. It is not safe. Q. What 
would happen if that were done? A. There would be an explosion." • 

The captain testified as follows: 

"We left here the 15th, and we had some head wind and head sea coming 
out for the first two days,— about that,— and we noticed that it was very hard 
to get up high pressure in the boiler, but we accounted the reason to be bad 
coals and new firemen, because there were new men. Nothing happened 
until I had the bearing of the lighthouse in Cuba. Q. What light? A. Cape 
May si; and at 2% a. m. the engineer came up and told me that the boiler 
was so leaky that the firemen could hardly stand there and shovel the coal; 
and I went down there myself, and I Just put my feet coming down in this 
boiling water. The ship was rolling, and this boiling water was, maybe, 
three inches high, you see; so that we first thought we had to go into Barra- 
coa, but then there came a report that the leak was decreasing. * * * And 
then the report was again, 'Now it gets worse.' " 

The vessel remained at Barracoa until 5 o'clock on the morning of 
Friday, July 24th, making necessary repairs, and then sailed, ar- 
riving at Port Limon at noon on the following Monday, July 27th. 
While at Port Limon, one or two of the stay bolts, one of them not 
of those repaired at Barracoa, began to leak; but such bolts were 
repaired, and the vessel was loaded and ready for sea at 1 o'clock 
on Tuesday afternoon, July 28th, but was detained by libelants' 
agent waiting to ascertain whether the cargo" could be carried to 
New Orleans, which it could not be on account of the quarantine. 
But on Wednesday, July 29th, at 10 a. m., the vessel sailed for New 
York. Some of the stay bolts leaked on the way to New York, but 
her passage, in point of time, was somewhat better than the out- 
ward time. The length of the voyage from New York to Port 
Limon w$s 2 days and 13 hours longer than the longest voyage, 
and 3 days and 15 hours longer than the shortest voyage, the vessel 
had previously made between those ports. The period of variation 
between her longest and shortest voyages was 1 day 2\ hours. To 
economize time, the charterers had been in the habit of telegraphing 
to Port Limon the date of the probable arrival of the steamer there, 
and thereupon the shippers of bananas would have the green bananas 
cut and carried down to the wharf so as to be there on the arrival 
of the vessel, it being necessary that the bananas should be shipped 
green to prevent their ripening too much on the voyage to New 
York. That course was pursued in this case, and, on the arrival of 
the vessel, the bananas, which had been on the pier awaiting her 
arrival for three days, were not fit to be sent to New York, and 
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would not stand the trip, of which *the libelants ware advised by 
telegraph, and the captain protested that he could not be ^accounta- 
ble for them. The libelants increased the delay, as above stated,, 
by some hours, in an effort to ascertain whether the ship could not 
go to New Orleans, but was finally ordered to New York. Upon the 
arrival at such port, it was found that a very large part of the 
bananas was unmarketable. It is for the loss of these bananas, 
and deterioration in price of the others, that this libel is brought. 

The liability of a common carrier of goods does not, primarily, at 
least, rest on the contract to carry, but is implied by law, having its 
foundation in the policy of the law, and it is by reason of this legal 
obligation that a carrier is charged with the loss of, or injury to, 
property intrusted to it for carriage. Railroad v. Swift, 12 WalL 
262; Merritt v. Earle, 29 N. Y. 115; Carroll v. Railroad Co., 58 N. 
Y. 126. 

Subject to such modifications as have been ingrafted by statute 
upon the rule, or are lawfully stipulated in charter parties, bills of 
lading, or other contracts of shipment, persons operating ships and 
vessels, to the same extent as other common carriers, are liable for 
the safe custody, safe transport, and right delivery of goods and 
merchandise which they receive and undertake to transport, loss or 
injury arising from inevitable accident or irresistible force excepted. 
The Commander in Qhief, 1 Wall. 43, 51; The Lady Pike, 21 Wall. 1; 
The Niagara v. Cordes, 21 How. 7, 23, 26, 29; Elliott v. Rossell, 10 
Johns. 1, 8; Liverpool & G. W. Steam Co. v. Phenix Ins. Co., 129 U. 
S. 437, 9 Sup. Ct. 469. 

The initial duty of a common carrier by water is to provide a sea- 
worthy vessel, well furnished with proper motive power, and furni- 
ture necessary for the journey. Necessary equipment is as req- 
uisite as that the hull of the vessel should be staunch and strong. 
The Lady Pike, 21 Wall. 1, 14; The Niagara v. Cordes, 21 How. 7, 23. 

The warranty of the safe carriage and delivery of goods does not 
extend to the case of delay in delivering them, provided the freight 
be actually delivered in good condition, for in that case the question 
is simply one of reasonable diligence (Parsons v. Hardy, 14 Wend. 215; 
Wibert v. Railroad Co., 12 N. Y. 245, 251; Blackstock v. Railroad, 
20 N. Y. 50; Geismer v. Railway Co., 102 N. Y. 563, 7 N. E. 828), un- 
less there be a stipulation for delivery by a time certain, for even 
inevitable accident or unforeseen contingency will not excuse the ful- 
fillment of such covenant (Harmony v. Bingham, 12 N. Y. 99). 

As has been stated, the legal obligation of a carrier may, to some 
extent, be modified by stipulation, contained either in the form of 
a charter party, bill of lading, or a contract In the present case 
a charter party exists. A charter party is not a demise of the ship 
itself, as contradistinguished from a right to have goods carried by 
the vessel (Hagar v. Clark, 78 N. Y. 45), but is a mere affreightment 
sounding in covenant (Robinson v. Chittenden, 7 Hun, 133). As 
has been stated, the law places upon the carrier the absolute obliga- 
tion to make the ship seaworthy at the time of the commencement 
of the voyage. The Carib Prince, 18 Sup. Ct. 753 (decided May 23, 
1898; No. 44, Oct Term, 1897); The Caledonia, 157 U. S. 124, 15 
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Sop. Ct 537. And where the owner of a vessel charters her, there 
arises, unless the contrary be shown, an implied contract on his part 
that she is seaworthy and suitable for the service in which she is 
to be employed. He is therefore bound, unless prevented by perils 
of the sea or inevitable accident, to keep her in proper repair, and is 
not excused for any defects, known or unknown. Work v. Leathers, 
97 U. S. 379. Such is the implied contract, where no express stipu- 
lation appears. Putnam v. Wood, 3 Mass. 481; 3 Kent, Gomm. 305. 
By such charter party, however, the common carrier may exempt 
himself from his usual obligation, so far as he is insurer of the safe 
delivery of the goods intrusted to him, but may not exempt himself 
from liability for injury caused by his negligence. And, on the 
other hand, the carrier may assume obligations beyond those pri- 
marily imposed by law, or other than those which usually pertain to 
common carriers, or obligations which usually pertain to common car- 
riers, but from the observance of which the statute has released them. 
Hine v. New York & Bermudas Co., G8 Fed. 920, affirmed 20 0. C. A. 
63, 73 Fed. 852; The Silvia, 15 C. C. A. 362, 68 Fed. 230. 

The next question is whether there is anything in the present 
charter party that modifies the obligation implied by law. The fail- 
ure in the present case is of the motive power. The stay bolts 
leaked to such an extent that the vessel could not be operated. There 
was no motive power. She left New York on July 15th, at which 
time repairs, alleged to have been most thoroughly made, were com- 
pleted. It is said that, while the boilers were repaired in other re- 
spects, the stay bolts were not disturbed, as a most thorough and 
sufficient inspection indicated no leakage; but, after four days out, 
no accountable cause -intervening, two of the bolts leaked to such an 
extent as to deprive the vessel of operating power; and, after repairs 
at Barracoa, she proceeded to Port Limon, where the stay bolts 
again leaked; and, although these were repaired, there was leakage 
on the way to New York, and when the -stay bolts, 28 in all, were 
removed after her arrival, it was found that the thread of the bolts 
was corroded, and that the plates were so impaired where the bolts 
entered that they were reamed out, and larger bolts necessarily used. 

In Dupont De Nemours & Co. v. Vance, 19 How. 162, 167, it is 
said: 

"To constitute seaworthiness of the hull of the vessel In respect to cargo, 
the hull must be so tight, staunch, and strong as to be competent to resist 
aU ordinary action of the sea, and to prosecute and complete the voyage with- 
out damage to the cargo under deck. If a vessel, during the voyage, has 
leaked so much as to injure the cargo, or render a jettison of it necessary, 
one mode of testing seaworthiness is to ascertain what defects, occasioning 
the leakage, were found In .the vessel at the end of the voyage, and then to 
Inquire which of those defects are attributable to perils of the seas encountered 
during the voyage, and which, if any, existed when it was begun; and, 
if any of the latter be found, the remaining inquiry is whether they were 
such as to render the vessel incompetent to resist the ordinary attacks of the 
sea, in the course of a particular voyage, without damage or loss of cargo." 

Under such a system of testing the question, the vessel in the 
case at bar was un seaworthy; and, moreover, it seems evident that 
such an accident, for which no immediate cause can be given, indi- 
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cates that the means of inspection employed in New York were 
imperfect, and that the inspection itself was negligent and insuffi- 
cient There is nothing in the charter party that relieves the 
owners from liability for this condition. As has been shown, suit- 
able motive power is assured, although, in the case at bar, it is ap- 
parent that it did not exist, and proper care was not taken to pro- 
vide it. The first subdivision of the charter party provides that 
the owners shall "maintain her in a thoroughly efficient state, in hull 
and machinery, for and during the service." This stipulation cer- 
tainly does not modify the duty prescribed by law, but reiterates it. 
However, the stipulation continues: "Guarantying to maintain the 
boilers in a condition to bear the working pressure of at least sixty 
pounds (and this pressure to be carried continuously) during the 
whole term of this charter." When the pressure was 80 pounds, 
the vessel went into port, because the motive power had failed, and 
it was necessary to haul the fires for fear of an explosion. Such a 
provision is not understandable. It conflicts with every term of the 
charter party, with its purpose, and, if observed, excuses any navi- 
gation of the ship, as 60 pounds pressure would not start the en- 
gines. The advocates explain that it was a part of an old form, 
applicable before triple-expansion engines were used, and that the 
conservatism of those making charter parties is such that this harm- 
ful and vain clause has been retained, with the result of confusing, 
or, if literally applied, avoiding, the contract. It eliminates from 
the charter party all its life, and is so repugnant to the law and to 
the spirit and the remaining terms of the charter party that it must 
be disregarded. The exemption clause does not operate to excul- 
pate the owners for this defect Subdivision 8-provides that "the act 
of God, the enemies, fire, restraints of princes, rulers of the people, 
and all other dangers and accidents of the seas, rivers, machinery, 
boilers, and steam navigation throughout this charter party always 
excepted." If the leakage of the boilers was due to their defective 
condition at the time the voyage commenced, it does not fall within 
the exception. The Caledonia, 157 U. S. 124, 15 Sup. Ct 537; The 
Carib Prince, supra. Moreover, the stipulation does not, and could 
not, except from liability from causes resulting from the negligence 
of the owners, and such negligence obviously exists in the present 
case. 

It is contended by the claimant that the third section of the 
Harter act relieves it from liability, inasmuch as the owners "exer- 
cised due diligence to make the said vessel in all respects seaworthy, 
and the injury to the bananas resulted from their inherent defect, 
quality, or vice." 27 Stat. 445* However, it does not seem to the 
court that the owners did exercise due diligence, and, moreover, they 
seem to have warranted the due maintenance of the machinery in 
the charter party, as they had a right to do, as above shown. 

It must be held that the owners did not fulfill the warranty of 
seaworthiness, or their duty to use due care, at the time the vessel 
left New York. If so, for what are they liable? The voyage was 
made from Port Limon to New York in due time. No act was done, 
and no omission was suffered, during that time — no defect existed 
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during that time — that caused the injury. The delay was during 
the voyage from New York to Port Limon, and it is that delay that, 
as it is urged, caused the damage and resulted in liability. But 
during that time the goods were not in the possession of the vessel, 
nor had they been delivered to it, or to its owners or their agents, 
actually or constructively. The liability of a common carrier, as 
such, usually begins when goods are delivered to him, at the place 
appointed or provided for their reception, in a proper condition and 
ready for immediate transportation. London & il Fire Ins. Co. v. 
Borne, W. & O. R Co., 144 N. Y. 200, 39 N. E. 79. There is no evi- 
dence that the goods had been received by the carrier until the arrival 
of the vessel at Port limon, and after that time it acted with due 
expedition. It is a sufficiently drastic rule that a carrier insures the 
safe carriage of goods received by it for carriage. In the absence 
of some contractual duty, this rule should not be extended to goods 
which the shipper might have earlier delivered to it, if the carrier 
had not been delayed. In such case the claim would be this: A car- 
rier by sea between A. and B. and return insures that his vessel is 
seaworthy upon leaving A*, and if his ship be unseaworthy, and he be 
delayed in going to B., he insures the safe delivery, in sound condition, 
of all goods carried by him from B. to A. This makes him liable 
for injury to goods in his possession, arising from delay in conveying 
them, and for goods not in his possession, and not even delivered to 
him, during such delay. Surely, nothing in this primary law relating 
to the liability of common carriers justifies such a rule of liability. 
Carriers by rail operate under such conditions that the law requires 
carriage within reasonable time, and, if the carriers fix a schedule 
time of leaving and arrival, such times are presumptively reasonable. 
But, even in such cases, only reasonable care is required to fulfill the 
established schedule. 2 Wood, By. Law, p. 1174, § 312; Thomas, 
Neg. p. 307. It certainly cannot be contended that the carrier, by 
any implication of law, insures against such delay as to such goods so 
undelivered to it, and, if liable at all, it should be liable only to use 
ordinary care. 

But does the charter party change the obligation? The charter 
party suggests several considerations not otherwise involved: (1) 
The owners knew of and stipulated the use of the vessel for the 
banana trade. (2) The perishable nature of the freight was recog- 
nized. (3) The charter party stipulated for the utmost dispatch. 
(4) The whole time of the vessel was given to the charterers. (5) 
Under the charter party, a definite practice of going and coming be- 
tween two fixed ports was inaugurated and observed, except in the 
case here involved. (6) The custom of cutting the bananas so as to 
have them ready for the boat on arrival was instituted, recognized, 
and followed. (7) The owners knew that, if they sent out an unsea- 
worthy vessel, the cargo which it was sent to bring would probably 
be lost 

It will be observed that the practice of cutting fruit before and 
in anticipation of the arrival of the ship on a day certain is not show*. 
to be a general custom; and in The Curlew, 5 C. 0. A. 386, 55 Fed. 
1003, 1005, it is stated that an attempt to show such custom, in an 
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action very similar to the one at bar, failed. It does appear, however, 
that such practice was observed by the charterers in the use of the 
present ship. This is important, inasmuch as the ship was at the 
disposition of the charterers, and any regulation prescribed and pur- 
sued by them in the use of her, — that is, a custom of the charterers' 
own creation, — subsequent to the charter party, could not, like the 
general custom, be related to and incorporated in the charter party, 
for the purpose of construing its obligations. Yet the charter party 
did contemplate that the ship should go to southern ports and take 
cargoes of bananas, and that the voyages should be made with the 
utmost dispatch, and a duty was placed upon the carrier to use some 
care to have his vessel in a condition to make the voyage with dis- 
patch. Therefore, when the vessel left New York, on July 15th, the 
carrier knew that she was expected to go with dispatch to Port 
Limon; that the charterers' agents would be. advised of the date 
of her sailing from New York; and the time occupied on her 10 former 
trips pointed to the day of her arrival. Hence the charter party, and 
the acts done under it, entitle the charterers to have the ship sailing 
from New York, July 15th, in such good condition that she should ar- 
rive at Port Limon and take her cargo on Friday of the following 
week, so far as the exercise of reasonable care could effect this result, 
and it was the privilege of the charterers to rely on the proper ful- 
fillment of this duty by the carrier, and have his cargo ready. 

The claimants' position is that, while the ship was in the service 
of the charterers and receiving compensation, and while she was due 
at a certain port by a certain day, yet, as her owners might send 
her out in such unseaworthy condition that she could npt r^ach the 
port in such time, the charterers should not prepare perishable cargo 
until it was known whether the owners' default or negligence would 
operate to detain the ship. The result of such position is that the 
charterers must pay for the ship at Port Limon, while she was lying 
still during the several days lost in collecting cargo; that is, the 
charterers are paying for time necessary to gather the cargo after 
the ship's arrival, to protect the owners against their own possible 
failure to do their duty, and in apprehension that they may not do it 
It seems to be a sounder doctrine that, when the ship sails from New 
York, her departure is notice to the charterers that she is in a condi- 
tion to make her voyage and arrive in due time, and that her cargo 
may be prepared for her on the presumption that the owners have 
fulfilled their duty, and that such preparation of cargo need not be 
withheld upon the expectation that the owners had not done their 
duty, and that the ship will break down in consequence. 

The position of the claimants is well stated by Mr. Commissioner 
Taft in The Geres, hereafter considered: 

"That the libelants should either have assumed that there would be a 
breach of the guaranty by the owners and withheld their bananas from the 
risk of It, or otherwise have taken the risk upon themselves of the damage in 
case such breach should occur." 

The view prevailing in this opinion gives the charterers the full 
use of the ship. The opposite view allows her to lie at the dock, at 
the expense of the charterers, while the cargo is gathered, — ft prac- 
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tice that would be founded solely on the apprehension that the owner, 
by his own negligence or default, might not have the ship at the port 
at the time his duty required him to have it lie there; and yet, withal, 
the question as to whether the damages are the natural result of the 
owner's default is not readily settled. 

In The Curlew, 5 C. C. A. 386, 55 Fed. 1003, Judge Hughes, in a 
case presenting similar facts, held (1) that the interruption of the 
outward voyage was without fault of the carrier; and (2) "that the 
order • • • gent by the appellees to Jamaica, that the bananas 
could be cut and brought to the place of shipment in advance of the 
steamer's actual arrival, was ftnprudent, contrary to the custom of 
the trade, and was the real cause of the premature decay of the fruit, 
and of the loss which resulted to them, for which loss the steamer 
is in no manner responsible." It will be noticed that the ship is there 
exonerated because not in fault, and because, as stated in the opinion, 
in no other case was it shown that the bananas were cut in anticipa- 
tion of the arrival of the ship. The findings in the case at bar are 
precisely the reverse, viz. there was a breach of the warranty in send- 
ing out the ship in an unseaworthy condition, and the owners did not 
use even reasonable care to make her seaworthy; and in addition, on 
the previous sailings, the practice had been inaugurated of cutting 
the bananas previous to the arrival of the ship, and it was well known 
that it was the intention to observe such practice on this voyage. 

The same question arose, but the facts are obscurely presented, 
in The Ceres, 61 Fed. 701, 19 C. C. A. 243, and 72 Fed. 936. The de- 
cision of Judge Brown that there had been a breach of contract obli- 
gation to make the stipulated speed, and that the failure to arrive 
at the port where the bananas were to be taken on board, and where 
they had been gathered in anticipation of the arrival of the ship in 
due time, and their consequent premature decay before delivery in 
New York, made the owners liable for the injury thereby resulting, 
was affirmed by the circuit court of appeals. Judge Shipman, writ- 
ing the opinion, states: 

"The Important question In this part of the case Is whether the damages 
to the cargo can be regarded as the natural consequences of a breach of the 
contract which were within the contemplation of the parties, or whether the 
damages, in the event of a breach, must be considered as confined to the in- 
creased consumption of coal, loss of time, and that class of damage. If this 
guaranty had been contained in an ordinary charter party, by which the 
vessel was ,to be used for general purposes, the position of the owners would 
have been sound, and the guaranty would be construed to have reference 
to the value of the vessel to the charterers, in respect to economy of time, 
wages, supplies, hire, and the like general particulars which are immediately 
connected with the ship itself. But the charter party bore upon its face that 
it was a form for a fruit charter. The owner, by its agent, and the char- 
terers, understood that the vessel was wanted for a particular use, and the 
warranty of speed had reference to the adaptedness or fitness of the vessel 
for that use. The charter party was entered into in view of the necessities 
of speed in the business in which the vessel was to engage, so that the dam- 
age to a perishable cargo, which directly occurred from a failure to make the 
requisite speed, must have naturally been in the mind and contemplation of 
the owner's agent when the contract was executed." 

The opposite view of Judge Wallace will be found in a dissenting 
opinion, wherein he holds that: 
88F.-36 
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"The libelants have been awarded damages for a loss which was not such 
a probable and necessary consequence of a breach of the warranty as may 
fairly be supposed to have entered Into the contemplation of the parties 
when the contract was made. Such a recovery is not sanctioned by author- 
ity. Griffin v. Colver, 16 N. Y. 489; Baldwin v. Telegraph Co., 45 N. Y. 744; 
Murdock v. Railroad Co., 133 Mass. 15; Pennypacker v. Jones, 106 Pa. St 
237; Howard v. Manufacturing Co., 139 U. S. 199, 11 Sup; Ct. 500." 

In The Giulio, 34 Fed. 909, it appeared that a vessel chartered for 
a voyage from New York to Gibraltar and Malta, and thence for re- 
turn cargo back to New York, from Oran, duly arrived and discharged 
her cargo, and being ordered to Oran, on the north coast of Africa, 
left Malta, and put into an Italian port, where she remained un- 
necessarily long, and did not arrive at Oran within due time. As a 
consequence there was a delay in the delivery of the cargo at New 
York, and for this delay, resulting in a diminished market value, a 
recovery was permitted. In the opinion (page 911) the court said: 

•The liability of the vessel for the loss of a market during the period of 
negligent delay, after the goods have been taken on board, has been often 
decided In the courts of this country. The Success, 7 Blatchf. 551, Fed. Gas. 
No. 13,586; The City of Dublin, 1 Ben. 46, Fed. Cas. No. 12,094; The Golden 
Rule, 9 Fed. 334; Page v. Munro, 1 Holmes, 233, Fed. Cas. No. 10,665; Desty, 
Shipp. & Adm. § 256. I see no reason why the same rule should not be ap- 
plied, though the delay arose before the cargo was shipped, where the delay 
was voluntary, and arose in the course of the voyage contracted by the char- 
ter, and after It had been entered upon. The charterers assuredly had the 
right to count upon the ship's proceeding to Oran, pursuant to orders, with rea- 
sonable dispatch, as it was her duty to do." 

The conclusions of the court in the case at bar, and the authority 
of the circuit court of appeals, as enunciated in The Ceres, require 
a decree for the libelants for the damages to the bananas, with costs. 
Some question was raised as to the libelants' right to recover for 
these bananas. Should there be any defect in that regard, it can 
be raised on exception to the commissioner's report. 



THE ANTONIO ZAMBRANA. 

(District Court, B. D. New York. July 11, 1898.) 

1. Wharf age— Statutory Charges. 

When a vessel in charge of the marshal is sent to a wharf, without any 
contract as to the charges, the wharfinger is entitled to the maximum rate 
fixed by the state statute (Laws N. Y. 1877, c. 315). 

S. Construction op Statutes— Regulation op Charges for Public Service. 

When a statute states that for a given service a person having a public 

relation may charge a specific sum, he is entitled to receive such sum, in 

the absence of a contract for a less amount, though the actual market 

rates are much lower. 

This was a petition by Mary A. Eldridge and others against the 
proceeds of the steamship Antonio Zambrana to obtain payment of 
wharfage. 

Ward, Hayden & Satterlee, for claimant 
Alex. Van Wagoner, for petitioners. 
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THOMAS, District Judge. . The petitioners ask the court to decree 
the payment of $205.11 from money arising from the sale of the steam- 
ship Antonio Zambrana, and now in the registry of this court, for 
the use of the petitioners' wharf while the ship was in the hands 
of the marshal, from the 13th of February to the 27th of March, 
1893, being 43 days, at the rate of $4.47 per day. The ship is of 505 
tons gross tonnage, and the rate charged is said to be the maximum 
rate allowed by chapter 315 of the Laws of New York for the year 
1877. The evidence discloses that the charge is largely in excess 
of that made for similar services by the petitioners and others con- 
cerned in the business. This is important, as bearing upon the ques- 
tion of the fair market value of the services, if such question be in- 
volved. The petitioners contend that such usual or customary char* 
ges arise out of agreements, and hence are not evidence of market 
value. It appears, however, that agreements, with rare exceptions, 
are made; and therefore the sums which wharfingers are willing to 
accept, and shipowners are willing to pay, for wharfage, are the 
strongest indications of the value of the services. But it is urged by 
the petitioners that the court must not be governed by the market 
value, but, in the absence of agreement, by the highest rate permitted 
by the statute of the state. If this contention be correct, the statute 
fixes the amount which this court must order paid from its registry, 
whatever the relation thereof be to the services rendered, and how- 
ever unconscionable the charge. In other words, it is urged that, in 
the absence of contract, the rates mentioned in the statute are the 
just market rates. The court is constrained, against its will, under 
the facts in this particular case, to interpret the statute in accord- 
ance with the petitioners' contention. When a statute states that 
for a given service a person having a public relation may charge 
and receive a specific sum, it does not lie in the power of another to 
assert that such person shall not charge and receive such sum for 
such service, but shall charge and receive a sum computed upon some 
other basis, or ascertained according to current or customary char- 
ges. The statute is supreme, and confers a right; and unless the 
person upon whom the right is conferred waives it, by contract or 
otherwise, a court is technically barred from declaring that the exer- 
cise of the right is unlawful. The statute is crude and ungrammat- 
ical, but it was the evident intent of the state to declare what should 
be due wharfingers for facilities afforded to vessels; and the fact that 
wharfingers, or even the wharfingers in question, do not customarily 
avail themselves of the statutory rates, does not estop the petitioners 
from claiming the benefit of the statute in any given instance, unless 
persons dealing with them have been misled by the previous conduct 
of the business. In the present case the ship was carried to the 
wharf and left with utter disregard of the expense of wharfage, and 
without any attempt to protect the money in the care of the court 
from the statutory charge by means of agreement, which is freely and 
usually made by wharfingers with their customers. Indeed, the evi- 
dence discloses that wharfingers seldom charge according to the 
statutory rates, for the simple reason that such rates are not the 
market rates, and no one will pay them, unless, from accident, ig- 
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norance, or design, he has failed to stipulate the rate. It is sug- 
gested that the obvious duty of making such an agreement be observed 
in the future by officers having vessels in charge. The explanation 
offered concerning the system of keeping his books, wherein the 
petitioners' superintendent has stated the rate of wharfage in this 
case to be $1.50 per day, is of doubtful credit; but there does not 
appear to be sufficient in such entry to enable the court to affirm that 
the petitioners have waived the right conferred by the statute. 

It must be decided that the petitioners are entitled to the statu- 
tory rate for the wharfage furnished, but a decree therefor shall not 
be entered until the court shall have been furnished with the compu- 
tation, and shall have approved the same. It is probable that the rate 
should be upon the registered, and not gross, tonnage. The Oraig- 
endoran, 31 Fed. 87. There will also be presented to the court a 
statement of the expenses of this proceeding, and it will be determined 
to what extent, if any, the fund in the registry of the court shall be 
further depleted on account of this claim, wherein the wharfingers, 
pursuing their technical right, have seen fit to discriminate in their 
charges against property in the care of this court 



THE MARIA DOLORES. 

(District Court, D. South Carolina. June S0 t 1898.) 

Prizb— Enemy's Property. 

A vessel and cargo whose papers, supported by the testimony, show that 
both belonged to a subject of the king of Spain, held lawful prize of war, 
having been captured by a United States cruiser while on a voyage from 
one port of the enemy to another. 

This was a libel in behalf of the United States against the Maria 
Dolores to procure her condemnation as prize of war. 

A. Lathrop, U. a Dist. Atty. 

BRAWLEY, District Judge. This is a cause of prize arising out 
of the capture of the Spanish bark Maria Dolores by the United States 
cruiser Minneapolis. The libel was filed June 10, 1898. No claim- 
ant has appeared, and the testimony taken by the prize commission- 
ers, and an examination of the ship's papers, show that the Maria 
Dolores is a bark of 375 tons, owned by Tomas de Gorosica, a subject 
of the king of Spain; that she was manned by a crew of 11 persons, 
and under the command of Buenaventura Ferrer, master. She sailed 
from San Sebastian, in ballast, about the end of March, and on the 
last days of March and the first days of April, 1898, she took on a 
cargo consisting of 250 tons of bituminous coal and 250 tons of patent 
fuel at Avilas, a port of the kingdom of Spain, whence she sailed 
early in April for San Juan, a port in the island of Puerto Rico; both 
ship and cargo being consigned to Sobrinos de Azguiaga, Spanish 
subjects at the last-named port She was captured in the early 
morning of May 21, 1898, about 12 miles from San Juan, by the 
United States cruiser Minneapolis, commanded by Captain Jewell, of 
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the United States navy, and was sent to this port in charge of a 
prize crew for condemnation. Upon hearing the testimony, and 
after consideration thereof, it is adjudged and decreed that the bark 
Maria Dolores, with her tackle, apparel, and furniture, and her cargo 
of coal, be condemned, forfeited, and sold as lawful prize of war; and 
a decree will be entered forthwith directing the marshal of this dis- 
trict to sell the same after due advertisement. 



THE ROBERT H. RATHBUN. 

(District Court, S. D. New York. March 23, 1898.) 

Collision— Tow and Sail Vessel— Leeway— Reefing. 

The small schooner G. meeting the tug R. with a tow 4,000 feet long 
in Long Island Sound went on the tow's windward side In a fresh breeze, 
and lowered her mainsail shortly before collision for the purpose of reefing, 
causing her to make unusual leeway, so that though she passed the tug 
200 feet distant, she fouled the fourth and fifth boats of the tow. EM 
that the tug was to blame for not starboarding earlier, and the G. for reef- 
ing so near to windward, or not keeping off. 

This was a libel in rem by John Gibson against the steam tug Rob- 
ert H. Rathbun to recover damages resulting from a collision. 

Cowen, Wing, Putnam & Burlingham, for libelant 
Alexander & Green and Mr. Hough, for respondent 

BROWN, District Judge. At about 10 o'clock in the evening of 
October 9, 1897, as the libelant's small schooner Genista was mak- 
ing her way westerly in Long Island Sound bound from Nova Scotia 
to New Haven, she came in collision with the fourth and fifth barges 
of a long tow coming eastward, in charge of the tug Robert H. 
Rathbun, by which the schooner and the barges were all somewhat 
damaged. The libel and cross libel were filed to recover the dam- 
ages. The wind was fresh from the north. The schooner was on 
her starboard tack, heading about W. N. W. Shortly before the col- 
lision her mainsail had been lowered for the purpose of reefing. The 
master was forward as lookout, and the steward at the wheel. The 
testimony on her part is that the lights of the tug and tow were 
seen about a mile distant, one or two points on the schooner's port 
bow; that the schooner kept her course of W. N. W. without change, 
and at all times had the lights of the tug and tow on her port bow 
and never on her starboard bow; that she passed to windward of 
the tug from 50 to 200 feet distant, passed the first and second barges 
at about the same distance, and the third a little less, but came in 
collision with the fourth barge by a glancing blow, scraped along 
her side, and along the hawser connecting with the fifth barge, and 
that the boat came in contact with the bow of the fifth barge, broke 
the hawser and passed out to leeward of the rest of the tow. The 
tug and tow were in all about 4,000 feet long. The boats averaged 
about 30 feet in length and the hawsers separating them from 80 to 
100 fathoms each. The testimony of the different witnesses for the 
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tug is not wholly in accord. The captain of the tug testifies that 
there were many other sailing vessels in the Sound that night; that 
he passed two others a little before the collision, namely, one on 
each side of him, and that he did not see the Genista's lights until 
she was within about one-half a mile of him; that his course was 
E. by S., and that he saw first the schooner's green light, almost im- 
mediately both lights, and that soon afterwards the green light was 
shut in and the red light alone was seen, which at that time was 
about ahead and about 500 feet distant; that he then sounded the 
alarm whistles and put his wheel hard-aport; that this was done 
fearing a collision between the schooner and the tug; that under his 
port wheel the tug hauled about two points to the southward when 
the schooner passed abreast of him on the port side at a distance of 
about 400 feet; that he continued to haul to the southward until 
his heading was about S. E.; that as the schooner passed him, he 
did not at first apprehend collision with the barges; that the colli- 
sion was nearly one-half a mile astern of him, and that he was ap- 
prised of it by the blast of a horn from one of the barges, as well 
as by seeing the shaking of the lights. 

The wheelsman, who was in the pilot house with the captain of 
the tug, states that the red light of the schooner was first seen by 
him and reported to the captain, who was sitting on a stool in the 
pilot house; that soon after he saw the red and green light; that 
when the alarm was given both lights were visible, and that the or- 
der to port was given awhile after that, and that he saw three 
changes in the lights of the schooner. 

On consideration of the whole testimony I find that the schooner 
when seen from the tug was about ahead, and not showing her green 
light alone, so as to afford any ground of expectation to the tug 
that her course was to leeward of the tug's course; and that it was 
therefore the duty of the tug to go to starboard earlier than she 
did; since the duty was upon her to keep out of the way of the 
schooner. 

I also find the schooner in part to blame because she did not keep 
a steady courfee, and for bad management. The evidence indicates 
that she passed the tug about 200 feet off; and good management, 
unless the schooner was in part disabled, would have prevented foul- 
ing the fourth and fifth barges. The captain saw that the tow was 
a long one, and he knew that he was making one-half a point leeway, 
i. e., one foot in ten, or 200 feet in going 2,000 feet. But as the 
mainsail had been lowered for reefing, I have no doubt the schoon- 
er's course was more unsteady and her leeway more on that account 
It is that leeway which finally caused collision. When it became 
necessary to tack to keep away from the hinder boats of the tow, the 
schooner was unable to do so with her mainsail down. This in part 
disabled her. It was bad management to lower the mainsail unnec- 
essarily when near the tug; and having done this, it should have 
prevented her from going near to the tow on the windward side 
where she was likely to make unusual leeway. 

Decree for half damages. 
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THE TRANSFER NO. B. 

(District Court, S. D. New York. April 14, 1898.) 

Collision— Damages from Subsequent Negligence, not Proximate. 

The barge M. being damaged so as to be in a sinking condition by the 
mutual fault of No. 8 and the W„ and being thereafter taken by the W. 
two miles with other boats in deep water, where she sank, a total loss of 
boat and cargo and damaging the W.'s propeller as she went down, held 
that the W. had such notice of the M.'s condition as to require the W. to 
beach her, as might have been done; and that for failure to do so the W. 
should alone bear $1,000 of the total loss, as chargeable to the W.'s sub- 
sequent negligence, and not the proximate result of the collision. 

These were libels in rem brought, respectively, by the Philadelphia 
ft Reading Railway Company and the Thames Towboat Company 
against the steam tug Transfer No. 8. 

James Armstrong, for libelant 
Henry W. Taf t, for Transfer No. a 
Carpenter & Park, for the Waterman. 

BROWN, District Judge. Under the usual order of reference upon 
an interlocutory decree for damages in a case of collision, it is open 
to the defendant to show that any part of the damages claimed re- 
sulted through negligence or inattention subsequent to the collision; 
since damages caused by such subsequent negligence are not the 
proximate results of the collision itself. In behalf of Transfer No. 
8 in the present case, it is contended that the total loss of the barge 
Maine and her cargo by sinking in deep water at Port Morris, two 
miles from the place of collision, is not the proximate result of the 
collision alone, but was due to the failure of the Waterman, which 
had the Maine in tow, to beach her properly in shallow water, where 
at least the cargo might have been mostly saved, even if the barge 
were a total loss. The entire damage reported by the commissioner 
for the loss of cargo was $2,392, and the value of the barge and her 
furniture and outfit $2,679.80. In the libel, however, of the owner of 
the Waterman against Transfer No. 8 for injuries to the Waterman 
through the sinking of the Maine at Port Morris, an interlocutory 
decree has been entered adjudging each vessel to pay one-half the 
damage. This decree was entered without any controversy on the 
point now raised; but so long as it stands it is none the less an 
adjudication, and necessarily involves the finding that the damage 
by the sinking at Port Morris, as well as the injury to the Watermar 
at the same time, were the proximate results of the previous colli- 
sion; and both causes being before the court at the same time, the 
adjudication in the Waterman case, so long as it stands unopened, is 
a technical bar to the reopening of the question whether those dam- 
ages are to be excluded, as arising through subsequent negligence, 
or not. 

Notwithstanding this situation, a large amount of testimony was 
taken on this very question in the hearing before the commissioner: 
and upon the argument of the exceptions before me I have understood 
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that the parties have given all the evidence that either desired to 
give on that subject, and that the court was desired to determine the 
above question, aside from the technical bar above referred to, upon 
the understanding that the decree in the Waterman case should be 
reopened if the court should be of the opinion that on the merits 
any part of the loss of the Maine and her cargo should be deemed 
justly attributable to the subsequent fault of the Waterman. 

The testimony on this subject is very conflicting and contradictory. 
The conclusion to which I have come is, that though the master of 
the Waterman made no examination of the Maine to ascertain imme- 
diately after the collision whether the Maine was in a fit condition 
to be able probably to make the trip to Port Morris in deep water, 
yet that he very soon afterwards, at least by the time the vessels 
were at Hogsback, where some of the vessels grounded, knew that 
the Maine was in a sinking condition and could not possibly hold 
out much longer. He saw those on board abandoning her; and this, 
with the fact that she was gradually sinking, was sufficient notice 
to him that she must speedily go down and could not probably reach 
Port Morris creek. It was his duty, therefore, either to endeavor 
to beach her at once, or else to cast her off and suffer her to drift 
ashore, where at least a part of her cargo might have been saved. 
No attempt was made to do either. I am satisfied upon the evidence 
that this might and should have been done; and that the presence 
of the other boats in tow did not prevent one or the other of those 
measures. 

As the amount of additional damage through the total loss of the 
cargo arising from sinking in deep water at Port Morris, must neces- 
sarily be chiefly a matter of estimate, I do not think it advisable to 
send the matter back for further evidence, unless that course be 
desired. The barge if allowed to drift ashore would doubtless have 
become a total loss; the saving of the cargo of coal would have been 
attended with considerable expense, the coal saved would have been 
subject to some depreciation in value, and the loss of the Water- 
man's propeller would have been avoided. The net saving in loss 
could not well have been less than $1,000. So much of this loss 
should, therefore, be charged, I think, to the Waterman alone; and 
the residue of the amount of the damages reported should be divided 
equally between the two vessels, as the proximate result of the colli- 
sion. 

If either party is dissatisfied with the above estimate, an order may 
be taken referring the matter again to the same commissioner, the 
party entering the order, to bear the expense of the reference, unless 
a more favorable report is obtained. 
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THE GEORGE L. GARLPOK. 

THE STUYVESANT. 

(District Court, B. D. New York. June 20, 1888.) 

L Oolubion — Stbahbb Am> Sail. 

Courts view with some suspicion the exculpatory allegation of a steamer 
that a sailing vessel changed her course, and a claim by a tug that a gust 
of wind came with such nice punctuality as to make an involuntary change 
of eight points In the course of a schooner, and carry her, against her 
navigator's intention, into a passing barge, which should have kept out 
of her way, is an Improbable coincidence, not to be adopted when not sup- 
ported by a preponderance of the evidence. 

1l Bams. 

It being the duty of a steamer to keep out of the way of a sailing vessel, 
she cannot exculpate herself, In case of a collision, by the plea that the 
fault alleged against her Indicates negligence so gross as to be improbable, 
unless her own explanation of the cause of the accident is probable, and 
such probability is established by the preponderance of the evidence. 

This was a libel in rem by Felix Clancy and Ann Brophy against 
the steam tug George L. Garlick and the barge Stuyvesant to recover 
damages resulting from a collision. 

Alexander & Ash, for libelants. 

Carpenter & Park and R D. Benedict, for the George L. Garlick. 

THOMAS, District Judge. The course of the Hudson river at the 
point of the collision involved in this action is N. N. E. and S. S. W. 
The wind was nearly N. W. The schooner Washburn was sailing 
nearly straight down the river, under a jib and two-reef mainsail. 
Going up the river to the westward of the schooner was the tug 
Niagara, with a long fleet of canal boats. While the schooner was 
passing the tow, the tug Garlick, towing by a hawser the barge Stuyve- 
sant, bound up the river, passed the schooner's bow, and the following 
barge struck the schooner on the latter's port side, whereby both ves- 
sels were carried around to the westward, and collided with the 
Niagara's tow, whereupon the schooner sank; hence the claim for 
damages in this action. The schooner and the Garlick were both 
east of the Niagara's tow, but each claims to have been the nearer to 
the said tow, and to have been proceeding on a course about parallel 
with it, and each claims that the other suddenly changed her course 
to the westward, and caused the collision. It was the duty of the 
Garlick to avoid the schooner, whether she was to eastward or west- 
ward of her. If the Garlick, being to the eastward, crossed the 
schooner's bow, the former was negligent; if the schooner was on 
the starboard hand of the Garlick, the latter was still the more bound 
to keep out of her way. But the Garlick, in exculpation, claims 
that while she was going northerly on a course laid between the 
Niagara's tow and the Washburn, the latter suddenly went partially 
about, and began sailing to the westward, and that this was caused 
by a sudden gust of wind, as the night had been tempestuous, and 
the wind continued strong and fitful. The exemption, of the Garlick 
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from liability depends upon the acceptance of this explanation, for 
the rules of the road operate against her. 

In considering this question it must be remembered that the bur- 
den of proving herself free from fault is with the steam vessel. It 
does not seem to the court that she has discharged this burden. 
Courts view with some suspicion the exculpatory allegation of a 
steamer that a sailing vessel changed her course; and the claim that 
a gust of wind came with such nice punctuality as to make an invol- 
untary change of eight points in the schooner's course, and carry her, 
against her navigator's intention, into a passing barge, which should 
have been kept out of the schooner's way, seems an improbable co- 
incidence. To this it may be answered with considerable reason.that 
it is alike incredible that the Garlick should have shifted her course 
from one of a general northerly direction to the westward, sharply 
across, the schooner's bow, and directly towards the Niagara's tow. 
It is probable that the Garlick did not cross so definitely to the west 
as the evidence of some of the schooner's witnesses would indicate; 
but, in any case, the law places the steamer in the wrong, and she 
cannot exculpate herself by the plea that the fault alleged against her 
indicates negligence so gross as to be improbable, unless her own ex- 
planation of the cause of the accident is probable, and such proba- 
bility is established by the preponderance of evidence. The captain 
of the schooner, the lookout, and three others of her crew, and the 
captain and pilot of the Komuk, a tug aiding the Niagara's tow, and 
the captain of the Niagara, give evidence tending to support the 
schooner's and condemn the Garlick's contention. The evidence of 
these witnesses is not harmonious, and their statements, in some im- 
portant details, are not free from discrepancies and improbabilities. 
But opposed to them is the evidence of the captain, deckhand, and 
engineer of the Garlick, and Nelson, the captain of the barge Stuyve- 
sant, and Terrell, the captain of a canal boat in the Niagara's tow. 
These witnesses, in appearance, intelligence, recollection, accuracy of 
observation, and manifestations of integrity, were not superior to the 
witnesses of the libelants, and did not carry conviction to the mind 
of the court This is by no means a case of perfection of proof on 
one side and total deficiency on tjjie other. Taken one by one, the 
libelants' witnesses escape, with greatly diminished credit, from the 
criticisms of the claimant's advocate; but their collective evidence, 
in quality and quantity, considered in connection with the rules of 
navigation, is preferred by the court When events are entangled 
in the confusion that results from unintelligent and inaccurate ob- 
servation and perverse and careless statements, no conclusion, at all 
points logically defensible, can be attained, and an element of doubt 
accompanies and survives the decision. Such seems to be the per- 
sistent condition of actions involving collisions between vessels. 
Hence the court must consider and weigh the evidence and probabili- 
ties, and strike such balance as his judgment and the rules of law re- 
quire. Let a decree be entered in favor of the libelants for the dam- 
ages that shall be ascertained to have been suffered by the schooner 
on account of .the collision, with costs. 
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THE ETRURIA. 

(District Court, S. D. New York. March 23, 1898.) 

Collision— Making Berth— Small Boats to Give Wat on Notice. 

When large vessels In making a berth must necessarily swing with the 
tide against the ends of the piers below, it is the duty of small boats to 
move temporarily from the ends of such piers on reasonable notice, and 
to make use of such means as are offered or may be available to them to 
do so, or take the risk of damage from contact The libelant's boat not 
being moved after notice and the offer of help, the libel for damage was 
dismissed. 

This was a libel in rem by the New York Central & Hudson River 
Railroad Company against the steamship Etruria to recover damages 
resulting from a collision between the steamship and a barge be- 
longing to libelant. 

James J. Macklin, for libelant 
Lord, Day & Lord, for claimant. 

BROWN, District Judge. The necessary use by great steamere 
of the ends of adjacent piers for a few moments while making a 
berth, must be allowed equally with the rights of other craft to the 
use of the ends of the piers as a place for temporary mooring. These 
uses are attended with some danger, and the obligations of reason- 
able prudence and care rest upon each alike. The large steamers 
cannot make a berth against the strong ebb tide without swinging 
against two piers below the slip they intend to enter. Smaller craft, 
which are unable to withstand even the gentle pressure of such great 
steamers as the Etruria, a steamer of 8,000 tons displacement, must 
therefore, on reasonable notice, give way temporarily during the 
short period required for the large steamer to make her berth, or take 
the risk of damage. The testimony of Capt. Watson shows a prac- 
tice compatible with every legal requirement; namely, to give time- 
ly notice to any craft lying at the end of the piers and likely to 
be endangered by the berthing of the incoming steamer, and to sup- 
ply a tug, if desired, to remove such craft temporarily and take them 
back again as soon as the steamer is berthed. 

The evidence shows that this practice was pursued in this case. 
About an hour before the Etruria arrived notice was sent to piers 
38 and 39, a tug being employed for that purpose; and again half 
an hour before her arrival. The libelant's barge had been consigned 
to the slip between piers 38 and 39. Finding the slip full, she was 
obliged to moor temporarily at the end of pier 38, outside of two 
other barges; and shortly after mooring, a small lighter wedged in 
from below, between her and the boat next inside. The barge ar- 
rived there after the first notice of the Etruria's coming had been 
given. The tug that brought her there went into the slip for the 
purpose of removing two of the boats there in order to make room 
for the libelant's barge; and about 15 minutes afterwards, when the 
tug was ready to come out with the boats, she found the entrance 
closed by the presence of the Etruria, and not long afterwards the 
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barge was somewhat injured by the swinging of the Etruria against 
her. 

The pilot of the tug that gave the notices, saw a tug and barge 
come to pier 38 not long before the Etruria arrived, and immediately 
went to give the barge notice. He says that the tug was still lashed 
to her; and that in reply to his notice to the man on the barge he 
was told to go to h — L He testifies also that one barge dropped 
astern from the end of that pier. The man in charge of the barge 
denies receiving any such notice; but he admits that he was told 
by the captain of another tug who was passing, that he was in a 
dangerous place there, and should move on account of the Etruria, 
and that he himself as the Etruria came nearer, recognized the dan- 
ger. He says that he slackened his lines; but that his barge would 
not drop astern for the reason that the lower end of his boat was 
canted to the westward by the lighter wedged in from below, and 
that the ebb tide pressed the lighter's bow so strongly against the 
inside boat that the barge would not move astern. 

There is no indication of any inattention or lack of suitable care 
and skill on the part of the Etruria. I think the barge had timely 
and sufficient notice of the need of giving way briefly for the berth- 
ing of the Etruria, and had means to do so. At the time the notice 
was given, her own tug was alongside and could have removed her 
without difficulty. And later, when the Etruria approached and 
outside cautions were given, the bargeman apparently could still 
have called upon his own tug, which was in the slip close by, to re- 
move him temporarily. He seems to have chosen to remain and take 
the chances of dropping astern until too late. 

The libel is dismissed* 



THE NEW YORK. 

(District Court, S. D. New York. February 17, 1888.) 

Collision in Slip— Canal Boat Impaled on Propeller— Warping— Notice. 
While the steamer New York was being carefully warped across the 
slip where she had been moored, a canal boat was found to be impaled 
upon one of the steamer's propeller blades, and was freed by some back- 
ward turning of the propeller; held (1) that upon the contradictory testi- 
mony the damage did not arise from any careless or improper handling 
of the steamer, but from the incautious movements of the canal boat; (2) 
that the warping of the steamer was not naturally calculated to do dam- 
age, and that no prior notice of Intent to move her was necessary. 

This was a libel in rem by James L Collins against the steamship 
New York to recover for damages occasioned to a canal boat and 
cargo by becoming impaled on the steamship's propeller in her slip. 

Carpenter & Park, for libelant. 
Robinson, Biddle & Ward, for claimant. 

BROWN, District Judge. On the 16th day of September, 1896, 
between 3 and 4 o'clock in the afternoon, when the large twin screw 
steamship New York, 564 feet long, was being palled sideways across 
the slip from pier 15 towards pier 14 North river, bow in, it was 
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found that the canal boat Pat Bowen, laden with 765 barrels of 
cement, was being pulled across with the steamship. Subsequent 
examination showed that although the steamer's propeller had not 
been moved, the canal- boat was impaled upon one of the blades of the 
steamer's port propeller, on her port side, and that the end of the 
propeller blade had passed through the bottom of the canal boat, 
making a cut about 4 feet long at right angles with the keel, 12 feet 
aft of the stem, and beginning at a point about four inches from the 
edge of the bottom on the starboard side. She could not be pulled 
off, and was extricated by turning the propeller back a little, but 
before she could be beached she sank. The above libel was filed to 
recover the damages, which it is alleged arose through the negligence 
of the steamship. The answer denies any negligence on her part. 

.There is no direct or positive proof how the accident came about 
Two theories are suggested. ' The defendant argues that the canal 
boat came along side of pier 15, running up between the dock and the 
floating logs which guarded the steamer's propeller, forced the logs 
aside and finished her loading while lying over the end of the port 
propeller blade, and by the increased draught in loading drove the 
propeller blade through her bottom. The libelant contends that the 
canal boat was not at any time lying over the blade of the propeller, 
and argues that the accident could not have arisen in that way, be- 
cause, upon the estimate of the defendant's expert, the end of the pro- 
peller blade would be about 14 inches deeper in the water than the 
canal boat when fully loaded. The libelant's theory is, that in the 
operation of hauling the steamship across the slip, she dropped back, 
and by hauling on the bow sooner than upon the stern, her stern 
was swung towards pier 15, so that the propeller blade was thereby 
carried beneath the canal boat, and that the strain of the hawser 
when the subsequent pulling on the stern commenced, caused the 
steamer to careen a little to starboard, sufficiently to lift the port 
propeller blade and thrust it through the bottom of the canal boat. 

Both of these theories are physically possible. Either of them 
would account for the accident, and either might be adopted if the 
facts were sufficient to sustain it. But the evidence is so doubtful 
that I find it impossible to arrive at a positive finding as to either. 
The burden of proof rests upon the libelant to show negligence in 
the steamer. So far as the alleged negligence consists in the sup- 
posed dropping astern, and the swinging of the propeller under the 
canal boat, I think the clear weight of proof is to the contrary. Great 
pains, it was testified on the part of the ship, were taken to move her 
evenly; a range was observed and care taken to slacken, if either 
end of the ship was found to be moving faster than the other; and the 
line from the stern to pier 14 was kept all the time taut, or nearly so. 
Upon this positive testimony of several witnesses, it is not credible 
that the ship made any material sternway, or swing to port at her 
stern; certainly nothing like 12 to 15 feet to port, as would be nec- 
essary to be found, if the libelant's witnesses are correct in saying 
that the blade was 10 to 13 feet off and abreast of the canal boat's 
starboard bow. The blade seen by those witnesses may have been 
the opposite blade, the top of which would be about 12 feet away, 
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while the end of the port blade was under the canal boat's bottom. 
There is no doubt, on the libelant's evidence, that the bow of the 
canal boat ran up the slip beyond the propeller blade; Collins, the 
man in charge, says the bow was 6 feet ahead of it. The damage 
shows it was then 12 feet. Other evidence shows that before the ac- 
cident, the canal boat was close along side the fore and aft log which 
was intended to guard the propeller. The theory that the steamer 
dropped astern 10 or 12 feet after the moving began and swung her 
stern to port as much more, so that her propeller blade ran under the 
canal boat, and that by a subsequent strain on the stern hawser the 
steamer was listed to starboard so as to lift her propeller blade and 
thus inflict the damage, involves also such a lapse of time between 
pulling on the stern and on the forward hawsers as to be wholly in- 
compatible with the management of the steamer testified to by her 
officers, and incompatible with the probabilities of the case under the 
circumstances proved. So much, therefore, of the libelant's claim 
of negligence, I must regard as disproved. 

I must find, therefore, that the canal boat got over the steamer's 
propeller blade by the movement of the canal boat up the slip. I do 
not think it material to consider when, how or why she got into such 
a position, as it is clear that it was not through any fault of the 
steamer, or through any lack of care on the steamer's part to indicate 
the position of the propeller blade, which was done by a log across 
the stern and by others running fore and aft on each side. It was 
• a position that the canal boat had no right to take, and was at her 
own risk. This would not of course justify the steamer in inflicting 
any heedless or wanton injury; but the evidence on the part of the 
steamer clearly absolves her from any such charge. 

The movement of the steamer across the slip in the way testified to, 
was not a movement reasonably likely to produce any injury to other 
boats. It did not, therefore, call for any express notice; and there 
is no evidence that prior to moving, Officer Young, who was in charge 
of the movement, suspected that, the canal boat lay over the pro- 
peller. He testified that 15 minutes or a half an hour before, he 
observed the canal boat, and that she was then abaft of the propeller 
and in a safe place. Her captain, quite a young man, was then 
hauling on the line, and the officer testifies that he cautioned him 
against moving further up the slip. The captain denies this caution 
and also denies other cautions testified to by two other witnesses; 
but he states that the canal boat was 6 feet ahead of the propeller, 
and subsequent examination shows that at the time of the accident it 
was 12 feet ahead. Officer Young was mistaken, therefore, as to the 
precise position of the bow of the canal boat 15 or 30 minutes before 
the ship was moved, or else the boat was moved up further after- 
wards, as that officer contends it was. It does not seem to me nec- 
essary to determine the precise facts in these respects. Since the 
movement of the steamer was one which she was entitled to make 
and was not naturally calculated to inflict injury on other boats, if 
the damage was produced through a slight list of the steamer to star- 
board, owing to the strain of the hawser and the slight lifting of the 
port propeller blade while the canal boat lay over it, a contention 
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which rests upon argument, and not upon evidence, the result was 
not such as was to be reasonably anticipated, and is to be ascribed 
to the imprudence and carelessness of the canal boat, rather" than 
to any negligence of the steamer. 

One circumstance in connection with the final release of the canal 
boat, seems to me to favor the defendant's theory that the canal boat 
sank upon the blade while loading; namely, that the blade was 
finally extricated by a little backward turn of the propeller, after 
other efforts were unavailing to separate the boat Some time be- 
fore this the strain on the hawsers had been stopped, and any list of 
the steamer to starboard must have been thereupon immediately 
righted. Had the contact with the propeller blade arisen solely from 
the lifting of the blade by the steamer's list to starboard, the blade 
would naturally have been at once drawn out from the canal boat's 
bottom the moment the steamer righted on an even keel, and this 
would have occurred as soon as the strain on the hawsers was 
stopped. The fact that the boat was not then released, points to 
the probability that the accident did not happen from any list by the 
steamer, and that the list, if any, was small. 

I must find, therefore, that no cause of action has been made out 
against the steamer, and that the libel should be dismissed with costs; 



THE M. VANDERCOOK. 

(District Court, S. D. New York. March 25, 189a) 

Collision— Agreement bt Signals— Contrary Navigation. 

In crossing the North river upon converging courses, the tug V., with a 
tow, and the ferry boat Plainfield agreed by signals of two whistles that 
the V. should cross ahead of the P.; the V. maneuvered accordingly, but 
the P. came on without materially slackening speed, and collision fol- 
lowed. Held, that the P. was alone to blame for not navigating in ac- 
cordance with the signals, and not giving the V. reasonable space to pass 
ahead. 

These were two libels in rem brought respectively by Mary J. Mc- 
Caffrey, as administratrix, etc., and by the Central Railroad of New 
Jersey, against the steam tug M. Vandercook, to recover damages 
caused by a collision. 

Cameron & Hill, for administratrix. 
Carpenter & Park, for The Vandercook. 
James J. Macklin, for The Plainfield. 

BROWN, District Judge. About 6 p. m. on the 14th of July, 1896, 
the libelant's canal boat Daniel McCaffrey in tow of the tug M. 
Vandercook and on her starboard side, while crossing the North river 
in the ebb tide from Morris street, Jersey City, bound up the East 
river, came in collision with the ferry boat Plainfield, bound from 
the Communipaw Ferry to Liberty street, New York. The starboard 
bow of the canal boat projected ahead of the tug, struck the ferry 
boat on her port side a little forward of her paddle wheels, and was 
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bo injured that she sank a few moments afterwards. There is much 
conflict in the testimony. The weight of evidence, I think, establishes 
the following points: 

1. The collision was somewhere from one-third to one-half the way 
across from the Jersey shore, and not far from abreast of pier 7, New 
York. 

2. Shortly after the Plainfleld left her slip, the Vandercook, being 
then further out in the river and heading for the Battery, and having 
the Plainfleld on her starboard hand, gave the Plainfleld a signal of 
two whistles in answer to the Plainfield's signal of one whistle, and 
received a response of two whistles from the Plainfleld. The Plain- 
field was then heading somewhat up river, and towards the New 
York shore, and the vessels were probably then from 700 to 1,000 feet 
apart. This agreement by signals bound the Plainfleld to give the 
Vandercook reasonable opportunity to go ahead of the Plainfleld, and 
to govern her own navigation accordingly. 

3. The Vandercook thereupon starboarded her wheel and continued 
her course so that at collision she headed about for pier 1 ; but shortly 
before collision she was compelled to stop and reverse because the 
Plainfleld, contrary to the agreement, proceeded to run ahead of her. 
* 4. That the Vandercook did not give a signal of one whistle, nor 
make any such sheer to the westward nor any such change of course, 
as is alleged by the witnesses for the Plainfleld, as a justification for 
her subsequent course. 

5. That the Plainfleld, even if she was going, as she claims, under 
one bell at the time when her signal of two whistles was given in 
answer to the Vandercook's two whistles, afterwards went full speed 
ahead, and thereby brought on the collision; that this was a violation 
of the agreement made by signals between the two vessels that the 
Vandercook should pass ahead; that no circumstances in the situa- 
tion justified this change in the ferry boat's maneuvers, and she is con- 
sequently chargeable with the blame for the collision; that the pilot's 
narrative is not sufficiently consistent or credible to be accepted; 
and that the testimony that the Plainfleld made this trip within two 
minutes of her usual time, confirms the Vandercook's account that 
the Plainfleld came on at nearly full speed without regard to her pre- 
vious signala 

6. That the navigation of the Vandercook was in accordance with 
the agreement between the vessels; and that the proposition which 
she made and which the Plainfleld accepted that the Vandercook 
should pass ahead was not, under the circumstances, an unreasonable 
proposition, as the Plainfleld waa easily able to go astern of the Van- 
dercook without material disadvantage. 

I find the Plainfleld alone to blame. 

Decree accordingly. «, 
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COMMONWEALTH OP VIRGINIA ▼. BINGHAM et al. 

(Circuit Court, W. D. Virginia. July 27, 1898.) 

Removal of Causes— Prosecutions bsfobb Justice of Peace— Acts Done 
under Federal Revenue Laws. 

A prosecution brought before a justice of the peace for a nonindictable 
misdemeanor is removable to a federal court, under Rev. St § 643, when 
the act charged was done by defendant under authority of a federal rev- 
enue officer, acting under color of his office. Virginia v. Paul, 18 Sup. Ot 
686, 148 U. S. 107, distinguished. 

The Attorney General of Virginia, for plaintiff. 
T. M. Alderson, U. S. Atty., for defendants. 

PAUL, District Judge. This case was removed from a court held 
by a justice of the peace of Franklin county, Va., into this court, on 
the petition of the defendants. The petition was filed under the pro- 
visions of section 643 of the Revised Statutes of the United States, 
which provides as follows: 

"Sec 648. When any civil suit or criminal prosecution is commenced in any 
court of a state against any officer appointed under or acting by authority of 
any revenue law of the United States now or hereafter enacted, or against 
any person acting under or by authority of any such officer, on account of any 
act done under color of his office or any such law, or on account of any right, 
title, or authority claimed by such officer or other person under such law, 
* * * the said suit or prosecution may, at any time before the trial or final 
hearing thereof, be removed for trial into the circuit court next to be holden 
in the district where the same is pending, upon the petition of such defendant 
to aald circuit court, and in the following manner. Said petition shall set forth 
the nature of the suit or prosecution, and be verified by affidavit; and, to- 
gether with a certificate signed by an attorney or counsellor at law of some 
court of record of the state where such suit or prosecution is commenced, or 
of the United States, stating that,, as counsel for the petitioner, he has ex- 
amined the proceedings against him, and carefully enquired into all the 
matters set forth in th€ petition, and that he believes them to be true, shall 
be presented to the said circuit court, if in session, or, if it be not, to the clerk 
thereof at his office, and shall be filed in said office. The cause shall there- 
upon be entered upon the docket of the circuit court and shall proceed as a 
cause originally commenced in that court; but all bail and other security 
given upon such suit or prosecution shall continue in like force and effect 
as If the same had proceeded to final judgment and execution in the state 
court When the suit is commenced in the state court by summons, subpoena, 
petition, or any other process except capias, the clerk of the circuit court 
shall Issue a writ of certiorari to the state court requiring it to send to the 
circuit court the record and proceedings in the cause. When it is commenced 
by capias, or by any other similar form of proceeding by which a personal 
arrest is ordered, he shall issue a writ of habeas corpus cum causa, a duplicate 
of which shall be delivered to the clerk of the state court, or left at his office, 
by the marshal of the district, or his deputy, or by some person duly author- 
ized thereto; and thereupon it shall be the duty of the state court to stay all 
further proceedings in the cause, and the suit or prosecution, upon delivery of 
such process, or leaving the same as aforesaid, shall be held to be removed 
to the circuit court, and any further proceedings, trial, or Judgment therein 
In the state court shall be void. * * +" 

The petition for removal alleges, in substance, that one Thomas 
Felts was an officer of the United States, to wit, a deputy collector of 
internal revenue in the Sixth district of Virginia; that petitioners 
88F.-36 
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were acting as part of a posse under the control of the said Felts; and 
that, while said Felts was in the actual discharge of his official duties, 
he and the petitioners were attacked and fired upon from ambush by 
persons supposed to be in sympathy with, and who were defending, 
violators of the internal revenue laws; that petitioners returned the 
fire in self-defense; that, during the firing, the petitioner Fitzwater 
was wounded, and the horses of petitioners were shot several times; 
that during the firing several hundred shots were exchanged; that 
there were some cattle in the vicinity of the firing; and that, while 
petitioners have no knowledge that any injury was done to said cattle 
by the promiscuous firing which took place, "one R. D. Allen has made 
complaint and information on oath before Samuel Via, a justice of the 
peace of Franklin county, Virginia, charging them with cruelty to ani- 
mals, under the statute of Virginia, and further charging that said 
cattle had been shot by petitioners, and have died." 

Following is the warrant* issued by said Samuel Via, justice of the 
peace of Franklin county, Va., on said complaint and information, on 
oath of said R D. Allen: 

"Commonwealth of Virginia, Franklin County, to wit: 
"To G. 0. McAlexander, Constable of said County: 

"Whereas, R. D. Allen, of said county, has this day made complaint and 
information on oath before me, Samuel Via, a justice of the peace of said 
county, that Thomas Bingham and Geo. S. Fitzwater, on the ISth day of July, 
1806, in the said county, did unlawfully, but not feloniously, injure, malm, 
and disfigure two cows, by shooting and killing of them, the property of the 
said R. D. Allen, against the peace and dignity of the commonwealth of 
Virginia: These are, therefore, in the name of the commonwealth, to com- 
mand you forthwith to apprehend and bring before me, or some other justice 
of the said county, the bodies of the said Thomas Bingham and Geo. S. Fitz- 
water, to answer the said complaint, and to be further dealt with according 
to law. 

"Given under my hand and seal, this the 18th day of July, 1896. 

"Samuel Via, J. P." 

The petitioners further allege that they have been arrested under 
the said warrant, and are held under bail, to answer the same before 
a justice of the peace of said Franklin county. They further allege 
that the prosecution aforesaid against them was begun for an act done 
while they were under the command of said Felts, who was acting 
under color of his office of deputy collector, and they pray that the 
prosecution against them be removed into this court On the filing 
of this petition with the clerk of the circuit court, the clerk issued a 
writ of habeas corpus cum causa, directed to the justice of the peace 
who had issued the warrant of arrest for the petitioners; and the 
justice, in obedience to said writ, stopped all further proceedings in 
the case, and forwarded the original papers in the case to the clerk of 
this court, and the case was docketed here. The commonwealth of 
Virginia moves to remand the case to the justice of Franklin county, 
Va., before whom it was pending when the petition was filed, on the 
following grounds: 

First. That section 643 of the Revised Statutes of the United States, 
providing for the removal of prosecutions from a state court into the 
circuit court of the United States, contemplates only prosecutions 
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pending in a court of record; that this is shown by the following pro- 
visions of the statute: 

"When the suit is commenced In the state court by summons, subpoena, 
petition, or any other process except capias, the clerk of the circuit court shall 
issue a writ of certiorari to the state court requiring it to send to the circuit 
court the record and proceedings In the cause. When it Is commenced by 
capias, or by any other similar form of proceeding by which a personal arrest 
is ordered, he shall issue a writ of habeas corpus cum causa, a duplicate of 
which shall be delivered to the clerk of the state court, or left at his office, 
by the marshal of the district, or bis deputy, or by some person duly author- 
ized thereto; and thereupon it shall be the duty of the state court to stay 
all further proceedings In the cause, and the suit or prosecution, upon delivery 
of such process, or leaving the same as aforesaid, shall be held to be removed 
to the circuit court, and any further proceedings, trial, or Judgment therein 
in the state court shaU be void." 

It is insisted that, as a court held by a justice of the peace in Vir- 
ginia has no clerk, and is not a court of record, a prosecution such as 
this, which is a misdemeanor under the laws of Virginia, cannot be 
removed into this court It is also urged that a proceeding is not 
"commenced," as the statute (section 643) contemplates, until an in- 
dictment has been found by a grand jury in the state court It is 
urged that not only was there no indictment found in the state court 
at the time of the filing of the petition in this case, but that no in- 
dictment could be found in the courts of the state of Virginia on a 
charge such as is made by the warrant issued by the justice of the 
peace. 

The act of the legislature of Virginia abolishing indictment by a 
grand jury in cases of misdemeanor, such as is charged in this case, 
provides that: 

"The several police Justices and Justices of the peace, in addition to the juris- 
diction exercised by them as conservators of the peace, shall have exclusive 
original Jurisdiction of all misdemeanor cases occurring within their jurisdic- 
tion, in all of which cases the punishment may be the same as the county or 
corporation courts are authorized to impose. • • •" 

Prior to the passage of this act, misdemeanors (to which class of 
offenses the offense in the warrant issued by the justice in this case 
belongs) were indictable by a grand jury. The statute quoted 
changed the law of Virginia in this respect, and now it is not required 
that an offense of the grade here charged shall be submitted to a 
grand jury for investigation as the basis of a prosecution and trial by 
a jury. If the position of the counsel for the commonwealth of Vir- 
ginia be correct, then the provisions of section 643 of the Revised 
Statutes of the United States relative to the removal of prosecutions 
from a state court into a federal court are in great part rendered of 
no effect by the Virginia statute. If this contention be sound, no 
officer appointed under or acting by the authority of any revenue law 
of the United States against whom a prosecution has been commenced 
in a state court of Virginia is entitled to the protection contemplated 
by the United States statute, unless he shall have first been indicted 
by a grand jury in a court of record in that state. Under this view 
of the law, a court held by a justice of the peace in Virginia not being 
a court of record (4 Minor, Inst 160), not having the machinery of a 
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grand jury with which to commence a prosecution, no removal of a 
prosecution pending therein can be had, under the provisions of sec- 
tion 643 of the Revised Statutes of the United States. To give the 
statute the construction here contended for would be to admit that the 
state of Virginia can, by an act of its legislature, practically repeal 
it as to this state by simply enlarging the jurisdiction of a court not 
of record, and by abolishing the action of a grand jury in all criminal 
cases, and substituting therefor some other mode of commencing a 
prosecution. 

In support of the position taken by counsel that a criminal case 
arising under section 643 cannot be removed into this court where 
no indictment has been found in the state court, the case of Virginia 
v. Paul, 148 U. S. 107, 13 Sup. Ct 536, is cited as a decisive authority. 
That was a case where a deputy marshal had been arrested on a 
warrant issued by a justice of the peace charging him with murder, 
and he was held in custody awaiting an investigation before the 
justice who issued the warrant. On petition of the prisoner, the case 
was removed into the circuit court before an indictment had been 
found in the state court. The supreme court held (syllabus): 

M A prosecution of a crime against the laws of a state, which must be prose- 
cuted by indictment, Is not commenced, within the meaning of section 643 
of the Revised Statutes, before an indictment is found, and cannot be removed 
into the circuit court of the United States by a person arrested on a warrant 
from a Justice of the peace, with a view to his commitment to await the ac- 
tion of the grand jury." 

The case at bar not being a crime against the laws of the state of 
Virginia which must be prosecuted by indictment, the holding of the 
supreme court in that case is not applicable to this. While the lan- 
guage of the statute (section 643) contemplates that the prosecution 
will be commenced in a state court of record, to give it that construc- 
tion would render abortive the effort of congress to accomplish the 
manifest purpose of the statute. The law of congress is constitu- 
tional, its object is clear, and the intention of the lawmaking power 
unmistakable. In such case, the law, if possible, must be so con- 
strued as to give effect to the purpose of its enactment. The object of 
the law was to protect the officers of the United States government in 
the collection of the internal revenues, and in the enforcement of the 
internal revenue laws, against unjust and prejudicial prosecutions in 
the state courts; and whether the prosecution is commenced by in- 
dictment in a court of record, or by the issuance of a warrant of ar- 
rest on which the officer is to be tried by a justice of the peace, he is 
entitled to the protection secured him by this law. When the petition 
for removal in this case was filed with the clerk, he pursued the proper 
course in issuing a writ of habeas corpus cum causa, directed to the 
justice of the peace before whom the prosecution was pending. The 
case is properly in this court, and the motion to remand will be over- 
ruled. 
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BEOWN T. SMITH. 

(Circuit Court, D. Vermont June 4, 1898.) 

Juhisdiction of Federal Coukts— Actions by Receivers op National Banks, 
Circuit courts have Jurisdiction of actions by receivers of national banks 
to collect assessments made by the comptroller, without regard to the 
amount involved. 

Thos. J. Boynton, for plaintiff, 
John H. Senter, for defendant 

WHEELER, District Judge. This suit is brought by the plaintiff 
as receiver of the Sioux National Bank to recover an assessment 
upon the shares therein held by the defendant amounting to |900. 
The defendant has moved to dismiss it for want of jurisdiction, be- 
cause the matter in dispute does not exceed, exclusive of interest and 
cost, |2,000. 

Section 629 of the Revised Statutes, concerning the jurisdiction of 
the circuit courts, was divided into 20 paragraphs, the subjects of 
but few of which were carried into the act of 1875, to determine the 
jurisdiction of the circuit courts and regulate the removal of causes 
from state courts. 18 Stat 470. Among the subjects left were 
suits by officers of the United States suing under authority of any 
act of congress, and suits by or against national banking associations. 
Receivers of national banks, as plaintiffs, had always been held to be 
officers of the United States suing under authority of acts of con- 
gress. Their right to sue in the circuit courts, without regard to 
the amount claimed, was held not to have been taken away by the 
act of 1875, by Mr. Justice Gray and Judge Nelson, in the circuit 
court of the district of Massachusetts in 1883. Price v. Abbott, 17 
Fed. 506. This decision appears to have been uniformly followed 
in the circuit courts. Armstrong ▼. Ettlesohn, 36 Fed. 209; Arm- 
strong v. Trautman, Id. 275; Yardley v. Dickson, 47 Fed. 835; 
Fisher v. Yoder, 53 Fed. 565. In Thompson v. Pool, 70 Fed. 725, 
Judge Shiras seems to have doubted whether a receiver of a national 
bank, in view of the decisions of the supreme court in U. S. v. Ger- 
maine, 99 U. S. 508, and U. a v. Mouat, 124 U. S. 303, 8 Sup. Ot 505, 
was an officer of the United States, but to have followed the decisions 
of the circuit courts. Since those cases the supreme court has again 
held that such a receiver is such an officer. Gibson v. Peters, 150 
U. S. 342, 14 Sup. Ct 134. So the law stood until the act of 1887 
to amend sections 1, 2, 3, and 10 of the act of 1875, and the act of 
1888, to correct the enrollment of the act of 1887. 25 Stat 866, 
p. 433. That act amends that part of the act of 1875 granting juris- 
diction by raising the amount in dispute from f 500 to |2,000, and 
not otherwise, and draws the provisions relating to jurisdiction of 
suits by and against national banks into section 4, and confines it to 
such as would be had between individual citizens of the same state, 
and adds: "The provisions of this section shall not be held to affect 
the jurisdiction of the courts of the United States in cases commenced 
by the United States or by direction of any officer thereof, or cases for 
winding up the affairs of any such bank/' Gases brought by re- 
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ceivers for the collection of assessments laid by the comptroller npon 
the shareholders are cases for winding up the affairs of the banks, 
and are not affected by the provisions of that section, which is the 
only one in the act relating to this subject, nor by those of any other 
section. This jurisdiction, therefore, seems to remain the same as it 
was under section 629 of the Revised Statutes and the act of 1875. 
In this view, the motion must be overruled. Motion denied. 



BERTHA ZINC & MINERAL CO. V. VAUGHAN. 
(Circuit Court, W. D. Virginia. July 27, 189a) 

!. Jurisdiction of Federal Courts— Diverse Citizenship— Actions by As- 
signees. 

A nonresident assignee of a share in the estate of an Intestate, who sues 
the administrators and their sureties to enforce obligations incurred by 
an alleged failure to properly discharge their duties, is not an assignee 
of a chose in action, In the meaning of the judiciary act of March 3, 1887, 
60 as to be precluded from maintaining the suit in a federal court by the 
fact that his assignor could not have maintained it therein. 

8. Same— Decree of State Court Settling Administrator's Accounts. 

A federal court may, in a case of diverse citizenship, entertain a suit 
to surcharge and correct a settlement of accounts by administrators which 
has been confirmed by decree of the proper state court. 

Blair & Blair, for plaintiff. 
Walker & Caldwell, for defendants. 

PAUL, District Judge. The plaintiff Is a corporation chartered 
under the laws of the state of New Jersey, and is a citizen of that 
state. It brings its bill in equity against J. P. Vaughan, adminis- 
trator of one Michael Black, deceased, and the sureties on his official 
bond; J. P. Vaughan and T. G. Vaughan, co-administrators of Michael 
Black, deceased; the sureties on the official bond of said co-admin- 
istrators; certain persons as distributees of the estate of said Michael 
Black, deceased; Clark Litterall; and B. P. Garnett, The defend- 
ants are all citizens of the state of Virginia. The material allega- 
tions of the bill are as follows: In the year 1888 Michael Black 
was accidentally killed while in the service of the Bertha Zinc Com- 
pany, dying intestate; leaving, as the distributees of his estate, his 
children, — among them a daughter, Candice, who had intermarried 
with one George Nelson. On the 2d day of October, 1888, J. P. 
Vaughan was appointed administrator of the estate of said Michael 
Black by the county court of Grayson county, Va., and as such execu- 
ted bond with sureties. On the 6th day of October, 1892, in the 
county court of Grayson county, the said J. P. Vaughan and one T. C. 
Vaughan were appointed co-administrators of the estate of said Mi- 
chael Black, deceased, executing a bond with sureties in the penalty 
of |15,000. The bill alleges that in the month of February, 1893, 
there passed into the hands of the said administrators the sum of 
$13,003.37, being the proceeds of an execution in the name of J. P. 
Vaughan, administrator, etc., against the Bertha Zinc Company, 
which sum was liable to distribution among the heirs and distributees 
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of the said Michael Black, deceased, — six in number; that said 
Candice Nelson and George W. Nelson, her husband, by written as- 
signment dated September 28, 1891, duly acknowledged before a 
justice of the peace, assigned to one Clark Litterall, in consideration 
of a parcel of land, the sum of f 1,000 of said fund, due her as one of 
the distributees of the estate of her father, Michael Black, deceased; 
that on the 18th of February, 1892, said Candice Nelson and her 
husband, George W. Nelson, assigned to said Clark Litterall f 100 
more of said fund; that on the 29th of July, 1892, the said Candice 
Nelson, George W. Nelson, her husband, and said Clark Litterall as- 
signed to one B. F. Garnett all of their right, title, and interest in 
said fund arising from said judgment and execution, the said assign- 
ment being in full of principal, interest, and costs of the interest or 
share of said Candice Nelson; that said Clark Litterall at the same 
time, for value, assigned to said B. F. Garnett the two former assign- 
ments that Candice Nelson and* her husband had made to said Litter- 
all; that thus said Garnett on the 29th of July, 1892, became, for value, 
the owner and assignee of the full interest of said Candice Nelson; 
that said interest, at the time said execution was paid to said admin- 
istrators of said Michael Black, deceased, amounted to the sum of 
$2,167.25. On the 29th of July, 1892, said B. F. Garnett assigned 
said full share or interest of Candice Nelson so held by him to the 
complainant, the Bertha Zinc & Mineral Company. The written 
assignments are made exhibits with the bill, and a part thereof. The 
complainant further avers that by proper legal assignments, without 
notice of offsets, it has become the owner of the entire interest of the 
said Candice Nelson in the judgment and execution due her father's 
estate which was collected by said administrators. The bill charges 
that, though frequent demands have been made, said administrators 
have not paid any part of the said sum of money due the complainant; 
that in the month of March, 1893, said administrators made an ex 
parte settlement of their accounts before the commissioner of ac- 
counts of the county court of Grayson county; that this settlement 
was returned before the county court of Grayson county on the 4th 
of July, 1893, and at the August term, 1893, of said court the same 
was confirmed and ordered to be recorded; that by this settlement 
it was made to appear that the entire fund had been distributed. 
Copies of the settlement, report, and order of confirmation are made 
exhibits with the bill. The bill attacks the settlement made by the 
administrators on the following grounds: 

"(1) Because, although the said administrators of Black had full notice and 
knowledge of the ownership by the said B. F. Garnett, and of orator's subse- 
quent assignment of the said Candice Nelson's interest, they proceeded to 
take the said account and make the said settlement before the said Commis- 
sioner Porterfleld without giving to the said B. F. Garnett, orator's assignor, 
any notice of any kind thereof. (2) Because the amount charged to them 
as received from the Bertha Zinc Company on said fl. fa. as of February, 
1803, was erroneous, as the principal, Interest, and costs at that time, by a 
calculation, wiU appear to have amounted to more than the $13,048.99 with 
which they are charged. The debt amounted to more than that, if properly 
calculated. (3) The settlement is erroneous in allowing Jas. A. Walker the 
item of $5,609.40, as it was allowed contrary to law, and in violation of the 
rights of the said B. F. Garnett (4) The amount paid to J. P. Vaughan, of 
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$615, was erroneous, not properly proven, ana should not bare been paid. 

(5) That the division of the said distributive shares into sums of $911.10 each 
wa3 grossly wrong; and the item of February 28, 188ft in said account of 
Gandice Nelson, by, etc., was erroneous and false, in this: that her distributive 
share amounted to $2,167.25, Instead of the paltry sum paid her of $900 on 
February 28, 1893, and $11.10 on March 7, 1898, as in full of her share, are 
false, as neither she nor said Garnett nor orator ever received one cent thereof. 

(6) Orator denies that either Gandice Nelson, B. F. Garnett, or your orator 
has ever received one cent of the said fund on the distributive share of the 
said fund, and, if any one has ever so receipted and settled upon the said 
basis, it was unwarranted and wholly unauthorized, and In violation of the 
rights of the said Garnett and of your orator; and orator here denies and 
impeaches the said receipts, as unwarranted and unauthorized, and it demands 
of the said administrator the said sum of $2,167.25, with Interest from the 
time that the said fund should have been paid to the said B. F. Garnett. 

(7) Your orator further avers that the charge of $5,609.40, which purports to 
have been paid by the said administrators to their attorney, was wholly un- 
authorized, and without the knowledge or consent of orator or said Garnett, 
and was so excessive, and in violation of t}ie rights of said Garnett, who then 
owned the share of the said Gandice Nelson. All that could have been legally 
allowed said administrators for the payment of their attorney was a reasona- 
ble sum; and orator avers that neither it nor the said B. F. Garnett ever had 
any notice or knowledge of any attorney's fees being allowed by the said 
administrators until a short time ago, and at the time of the assignment to 
said Garnett, on the 29th day of July, 1892, be had no notice or knowledge 
of any part of the said claim having been assigned, as he had the judgment 
lien docket of Wythe county examined, and also the clerk's office of the circuit 
court of Wythe county, wherein the judgment and execution were; and he has 
no knowledge of any attorney's fees claimed against the said fund, and orator 
had no knowledge or notice of any such claim when he took the same from 
Garnett by assignment. (8) But orator avers that not one cent of the said 
residue of $911.10 due Gandice Nelson after the payment of the said exorbitant 
fees has ever been paid either to her, the said Litterall, the said Garnett, or 
to orator, and that orator is advised that the said payment was unwarranted 
and wholly unauthorized. (9) For the foregoing reasons, orator impeaches, 
surcharges, and falsifies the said pretended and Illegal settlement by said 
administrators, and demands the payment to it from them of the full amount 
of $2,167.25, with interest from the 27th day of February. 1893, until paid. 
(10) Your orator therefore assails the said account as incorrect in whole, 
because taken without any notice to either it or said Garnett, although the 
administrators knew of the said assignment of said Candice Nelson's Interest 
They also surcharge and falsify it because they have not charged themselves 
with the full amount of the principal, interest, and costs received. They 
surcharge and falsify it because, instead of distributing the said sum of 
$13,048.99, which they admit they received on the said fund, into six equal 
shares, they Improperly and unjustly, and in violation of the rights of said 
Garnett and of your orator, paid over nearly one-half of the entire sum, to 
wit, $5,609.40, to their attorney, J. A. Walker, without the consent or knowl- 
edge of orator or said Garnett, but which would have been resisted If such a 
transaction had been known to either of them. They also surcharge and 
falsify the allowance of 10% commissions on said $13,048.99, which was 
$1,304.89, because the administrators should not have been allowed 10% 
upon the gross amount received and collected by them, and orator says that 
such commissions were excessive, and that 5% commissions would have been 
ample and reasonable; and, as already stated, it denies all payments by them 
of any part of the said Gandice Nelson's share to any one authorized to re- 
ceive it, and asks the court to hold them responsible for improperly paying 
over Gandice Nelson's share to any one except Garnett or said orator. Orator 
avers that both It and the said Garnett are surprised by tbe development of 
the fact that this ex parte settlement was made by tbe administrators at all, 
and especially that it was made in the manner heretofore indicated; and 
it here and now puts its finger upon the matters of wrong contained in said 
report of settlement, and the unfair advantage taken of them by the said 
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administrators, and asks the court to correct the said account, and to decree 
to your orator, the present valid owner, the full amount of the said Candlce 
Nelson's share aforesaid. Orator demands that the said administrators pro- 
duce before this court any vouchers for the interest of the said Candlce Nel- 
son, and, if produced, they are controverted and denied herein by your orator. 
(11) Orator avers that it supposed there would be no trouble about the re- 
ceipt of this money, and that as soon as it was collected, and some small debts 
against Michael Black that were claimed were paid, that orator would receive 
its money; and it only learned a few months ago, to Its great surprise, that 
said administrators had made any settlement before a commissioner." 

The defendants demur to the bill, and state the following grounds 
of demurrer: 

"First Because the said bill shows on Its face that the complainant Is the 
assignee of the defendant B. F. Garnett, and that said B. F. Garnett is the 
assignee of his co-defendant Clark LItterall, who is the assignee of Candlce 
Nelson, and that said Candlce Nelson, Clark LItterall, and B. F. Garnett, being 
citizens of Virginia, could not have prosecuted suit upon said claim in this 
court, and therefore their assignee cannot do so. Second. And for a second 
ground of demurrer the defendants say that this court has no jurisdiction, 
because on the face of the bill it appears that the complainant seeks to review, 
reverse, and set aside a decree and order of the county court of Grayson 
county confirming the report of the commissioner of accounts for said county 
in pursuance of law, and in the exercise of powers and jurisdiction conferred 
upon said officer and said court of law. Third. And for a third ground of 
demurrer the said defendants say that this court has no jurisdiction over the 
settlement of a fiduciary account made by an administrator regularly ap- 
pointed by a state court, and acting in pursuance to law, and that such settle- 
ments, when made before the proper officers, returned to, approved, con- 
firmed, and recorded by the proper court, are judgments and decrees of a 
legally constituted tribunal having jurisdiction over the subject-matter and 
ever the parties, and such settlement and such decrees and orders can only 
be Impeached and corrected, surcharged and falsified, before the court render- 
ing such orders and decrees." 

The first ground of demurrer is based on the following provision of 
the act of March 3, 1887 (24 Stat. 552, 553, c. 373, § 1): 

"Nor shall any circuit or district court have cognizance of any suit except 
upon foreign bills of exchange, to recover the contents of any promissory note 
or other chose In action In favor of any assignee, or of any subsequent holder 
If such instrument be payable to bearer and be not made by any corporation, 
unless such suit might have been prosecuted in such court to recover the said 
contents if no assignment or transfer had been made." 

It is insisted for the defendants that the interest of Candice Nelson, 
one of the distributees of the estate of Michael Black, was an interest 
in a judgment against the Bertha Zinc Company; that this judgment 
was a chose in action; that the assignor thereof could not have pros- 
ecuted a suit in this court for the recovery of the contents of the 
same if no assignment or transfer had been made. This act was 
construed in Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173. 
That was an action of trespass, brought by an assignee of the claim, 
to recover damages for cutting down and removing timber from the 
land of the assignor. The supreme court in that case said: 

"This act, as appears on its face, does not embrace within its exceptions 
to the jurisdiction of those courts suits by an assignee upon claims like the 
demand in controversy. The exceptions, aside from suits on foreign bills of 
exchange, are limited to suits on promissory notes and other choses in action, 
where the demand sought to be enforced is represented by an instrument in 
writing, payable to the bearer, and not made by a corporation; the words 
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following the designation of choses in action Indicating the manner in which 
they are to be shown. They must be snch as arise upon contracts of the 
original parties, and not founded, like the one in controversy, upon a trespass 
to property." 

The suit at bar is not one that arises upon contract of the original 
parties. The plaintiff here has never had a contract of any kind 
with the defendants the administrators of Michael Black. Nor is 
it seeking to enforce the collection of the judgment recovered in 
an action of trespass brought by the administrators of Michael Black 
against the Bertha, Zinc Company. An execution issued on that 
judgment was collected, and went into the hands of the defendants 
the administrators of Black. It is to recover the amount due the 
plaintiff from the proceeds of this execution. It is to surcharge and 
falsify the settlement of the administrators, on the grounds that the 
settlement by the administrators made before the commissioner of 
accounts of Grayson county was made without notice; that the 
amount charged to the administrators was erroneous; that the 
amount allowed in the settlement to the attorney for the plaintiff in 
the judgment recovered by him against the Bertha Zinc Company 
was contrary to law; that the amount of commissions to J. P. 
Vaughan, one of the administrators, was erroneous; that the division 
of the distributees' shares into sums of (911.10 each was grossly 
wrong; that the distributive share of Candice Nelson, now due the 
complainant, should have been $2,167.25, instead of f 911.10; that 
the administrators have never paid to the complainant, or to any one 
authorized to receive the same, any part of said Candice Nelson's 
share assigned to the complainant. It denies all payments of any 
part of said share, though credit was given to the administrators for 
such payments by the commissioner of accounts, and controverts and 
denies any vouchers they may have for the payment of said interest 
or any part thereof. The suit is, in effect, one against the adminis- 
trators and their sureties on their official bond, for a devastavit It 
is not founded on a contract, nor brought to enforce a contract, bu,t to 
enforce obligations incurred by administrators of an estate in their 
official capacity, by a failure to properly discharge their fiduciary du- 
ties. A nonresident assignee, bringing a suit of this character, is 
entitled to have the same heard in this court. 

The second and third grounds of demurrer are practically the same, 
and will be considered together. They, in substance, deny that 
this court has jurisdiction to review or set aside a decree confirming 
a settlement of a fiduciary account made before a commissioner of 
accounts of a state court; that such settlement, when made before the 
proper officer and confirmed, is a judgment of a tribunal having juris- 
diction over the subject-matter and the parties, and can only be im- 
peached, surcharged, and falsified before the court entering such or- 
ders. This contention cannot be maintained. Van Bokkelen v. 
Cook was a case in which a bill in equity was filed in the circuit court 
of the United States against an administrator to recover assets which 
he had fraudulently withheld, and it was held that a final settlement 
of an administrator's accounts by a probate court was no bar to the 
suit; the court saying: 
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"The question thus raised is whether this court has Jurisdiction to call an 
administrator to account, who has, in the course of his trust, defrauded the 
estate, notwithstanding the probate court which appointed him may have 
passed a decree finally settling his accounts and discharging him. That the 
court has this Jurisdiction, we think, can be satisfactorily shown. The frauds 
charged in this bill are not shown to have been investigated or passed upon 
by the probate court, but to have been concealed from that court; and it would 
Indeed be against conscience, and a subversion of Justice, if an administrator, 
while confessing a fraudulent management of the assets of the estate under 
his care, could successfully plead in bar of a suit like this, by the defrauded 
heirs, the final settlement of his accounts by the probate court" 28 Fed. 
Gas. 949. 

The question here raised was presented to the supreme court, and 
decided, in Payne v. Hook, 7 Wall. 425. In that case the court says: 

"If this position could be maintained, an important part of the Jurisdiction 
conferred on the federal courts by the constitution and laws of congress would 
be abrogated. As a citizen of one state has the constitutional right to sue a 
citizen of another state in the courts of the United States, instead of resorting 
to a state tribunal, of what value would that right be if the court in which the 
suit Is instituted could not proceed to Judgment, and afford a suitable measure 
of redress? The right would be worth nothing to the party entitled to Its en- 
joyment, as it could not produce any beneficial results. But this objection to 
the Jurisdiction of the federal tribunals has been heretofore presented to this 
court and overruled/' • 

It is unnecessary to cite further authorities to sustain the jurisdic- 
tion of the court of this suit. The demurrer will be overruled, with 
leave to the demurrants to answer. 



STRAINH v. BRADFORD SAVINGS BANK & TRUST CO. 

(Circuit Court, D. Vermont May 25, 1898.) 

Jurisdiction— Federal and State Courts— Proceedings for Dissolution 
of Corporation. 

Proceedings brought by a public officer under a state statute for the 
winding up of a corporation, and the appointment of a receiver therein, 
do not deprive the circuit court of the United States of jurisdiction to 
proceed with a suit in equity brought by a stockholder, who Is a resident 
of another state, against the corporation, for the adjustment of mutual 
claims, and to enjoin any disposition of his stock held by the corporation 
in pledge. 

William M. Stockbridge and Gilbert A. Davis, for plaintiff. 
W. B. C. Stickney and John H. Watson, for defendant. 

WHEELER, District Judge. An original bill was brought herein 
to compel a set-off of claims of the orator against claims of the de- 
fendant, and for a decree for the balance, and to prevent disposition 
of securities held by the defendant as collateral, and for a sequestra- 
tion of defendant's property, in nature of an attachment, which was 
had. A supplemental bill has been brought to prevent, by injunc- 
tion, disposition of, and voting upon, the orator's stock in the defend- 
ant company, also held as collateral, and an injunction has been 
granted. Proceedings brought since by the inspector of finance of the 
state in the state court of chancery, wherein .a receiver has been ap- 
pointed for winding up the affairs of the defendant, and ratably dis- 
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tributing its assets among creditors, have been pleaded to the supple- 
mental bill, and the plea has been argued. 

An institution of this kind may be proceeded against in this way 
for other causes than insolvency. V. S. § 4054. Whether this pro- 
ceeding is because of insolvency, which would leave the stock worth- 
less, or for some other cause, which might leave it of value, is not 
set forth in the plea. It might belong to the orator again, with the 
other collaterals, upon satisfaction of the defendant's claims against 
him by set-off, or otherwise, and the trial of this cause might be 
necessary to settle the question of such satisfaction. The case of 
Belfe v. Bundle, 103 U. S. 222, is relied upon to show that the re- 
ceivership would draw all questions relating to the property and 
claims to those proceedings. In that case, however, it was held that 
similar state proceedings to wind up a corporation did not prevent 
trying questions concerning them between citizens of different states 
in the United States courts; and the judgment was reversed for that 
purpose. In Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct 155, 
the court held that proceedings in a state probate court upon the 
death of a defendant in the United States circuit court would not 
withdraw property from seizure on process, of that court And in 
Coal Co. v. McCreery, 141 U. S. 475, 12 Sup. Ct 28, the court held 
that proceedings in a court of Ohio to wind up an Ohio corporation 
would not withdraw property of the corporation from the effect of a 
decree in the United States circuit court. The earliest cases on this 
subject were reviewed in these cases, and the principles applicable to 
these questions were deduced from them. In the latter case, Mr. 
Justice Brewer said: 

"The circuit court takes Its Jurisdiction, not from the state of Ohio, but 
from the United States; and the extent of its Jurisdiction is not determined 
by the laws of the state, but by those of the United States. Doubtless, 
while sitting in the state, as a court of the United States, it accepts and gives 
effect to the laws of the state, so far as they do not affect its Jurisdiction 
and the rights of nonresident creditors. It nevertheless exercises powers inde- 
pendent of the laws of the state; and when, in pursuance of the Jurisdiction 
conferred by the laws of the United States, it takes possession of the property 
of a defendant, and proceeds to final decree, determining the rights of all 
parties to that property, its decree is not superseded, and its Jurisdiction end- 
ed, by reason of subsequent proceedings in the courts of the state looking to 
an administration of that property in accordance with the laws of the state." 

According to these principles, the orator here, as a citizen of 
another state, had the right to have the claims in controversy, that 
must' be adjusted in order to ascertain his right to the stock which is 
the subject of the supplemental bill, tried and determined in this 
court. The state court has not, by the appointment of the receiver, 
attempted to interfere at all with this right, and this court cannot 
properly deny it Plea overruled. 
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FEWLASS et al. v. KEESHAN et at 

(Circuit Court of Appeals, Sixth Circuit. July 5, 1896.) 

No. 688. 

1 Prznotpal ahd Surety— Cost Bonds— Death of Surety. 

There being no power to release a surety on a cost bond without the 
consent of the party for whose benefit the bond is given, the contract is 
not terminated by the death of the surety, and his estate is bound for costs 
thereafter accruing. 

& Same— Effect op Additional Bond. 

The fact that, after the death of a surety on a cost bond, the party is 
required to give an additional bond, does not release the estate of the de- 
ceased surety from liability for costs subsequently accruing. 

8. Limitations— Accrual of Cause of Action— Nunc Pro Tung Entry. 

Limitation does not begin to run against an action- on a cost bond until 
the rendition of judgment for costs against the principal. The fact that 
such judgment is entered nunc pro tunc, as of a prior date, does not affect 
the operation of the statute. 

4. Administrators— Discharge— Necessity of Order. 

The mere filing by an administrator of a statement and affidavit that he 
has neither received nor paid out anything, and knows of no debts against 
the estate, and asking that it be accepted as a final report, and he be dis- 
charged, will not operate as a settlement and discharge, in the absence of 
any order of court relating thereto. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

C. W. Baker, for appellants. 
J. 0. Harper, for appellees. 

Before TAFT and LUBTON, Circuit Judges, and CLARK, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is an appeal from the decree of the 
circuit court against Howard Ferris, the administrator of Samuel 
Cooper, deceased, and Hannah Cooper Fewlass, his sole heir and 
next of kin, on a cost bond entered into by Cooper shortly before he 
died for the amount of the costs adjudged to be due from the com- 
plainants in the case, most of which accrued after Cooper's decease. 
The bond was in the form following: 
M In the Circuit Court of the United States for the Southern District of Ohio. 

"Sarah EL McCloskey et al. v. Samuel Barr et al. Cost bond. 
"I hereby acknowledge myself security for costs in this case. 

"Samuel Cooper. 
"Taken and acknowledged before me this 15th day of September, 1887. 

"Robert C. Georgi, 
"Deputy Clerk United States Circuit Court, Southern District of Ohio." 

After a decree for costs was rendered against complainants in the 
action, the administrator and the heir and next of kin of Cooper were 
duly notified of the filing of a petition by the successful parties for 
a decree against them, and, after pleadings were filed raising various 
issues, evidence was taken, and the decree for the full amount of 
costs, now appealed from, was entered* 
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The first point made in this court by the appellants is that the 
cost bond does not bind the estate of the surety for any costs ac- 
cruing after his death. The rule as to the obligation of a guarantor 
in respect to transactions occurring after his death is that the ob- 
ligation is not affected by his death if the contract of guaranty was 
one from which he might not withdraw upon notice, but that, if he 
could have done so, then his death will be given the effect of a notice 
of withdrawal, at least from the time when the knowledge of the 
same has been brought home to the obligee. The former proposition 
is sustained by the cases of Lloyd v. Harper, 16 Ch. Div. 290; Calvert 
v. Gordon, 3 Man. & B. 124; Green v. Young, 8 Me. 14; Moore v. 
Wallis, 18 Ala. 458; and Voris v. State, 47 Ind: 345. The alternative 
proposition is illustrated in the cases of Jordan v. Dobbins, 122 Mass. 
168; Hyland v. Habich, 150 Mass. 112, 22 N. E. 765; Coulthart v. 
Clementson, 5 Q. B. Div. 42; and Gay v. Ward, 67 Conn. 147, 34 Atl. 
1025. A court cannot release a surety upon a cost bond without the 
consent of the party for whose benefit the security has been given. 
Holder v. Jones, 29 N. C. 191; Standard Publishing Co. v. Bartlett, 5 
Wkly. Law Bui. 501. This feature of the obligation of a cost bond 
places it in the category of irrevocable guaranties, the obligations of 
which continue according to their terms, without regard to the death 
of the guarantor. 

The second objection te the decree is based on the fact that some 
time after Cooper's death, the complainants were required to give 
an additional bond for costs in the sum of $5,000. This they did, 
and one Nagel entered into such a bond. It is said that Nagel and 
Cooper thus became joint obligors, and that the death of one of two 
joint obligors releases the one dying from any liability for future 
transactions. It is a sufficient answer to this objection to say that, as 
Cooper and Nagel were not parties to the same contract, they were 
not joint obligors. 

The third objection to the decree is that the claim is barred by an 
Ohio statute of limitations, which reads as follows: 

"No executor or administrator, after having given notice of his appointment, 
as provided in this chapter, shall be held to answer to the suit of any creditor 
of the deceased, unless it be commenced within four years from the time of 
his giving bond as aforesaid, excepting in the cases hereinafter mentioned: 
provided, however, that any creditor whose cause of action shall accrue or 
shall have accrued after the expiration of four years from the time that the 
executor or administrator of such estate shall give or shall have given bond 
according to law, and before such estate is fully administered, may commence 
and prosecute such action at any time within one year after the accruing of 
such cause of action, and before such estate shall have been fully administered; 
and no cause of action against any executor or administrator shall be ad- 
judged barred by lapse of time, until the expiration of one year from the time 
of the accruing thereof." Rev. St Ohio, § 6113. 

The bond was given in September, 1887. Cooper died August 31, 
1888. Howard Ferris was appointed his administrator and gave 
bond September 11, 1888, and gave due notice of the same by publica- 
tion. The administrator never filed an inventory or account, but on 
March 23, 1892, he filed the following papers: 
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Statement of administrator, filed as follows: 

"Howard Ferris, administrator of the estate of Samuel Cooper, deceased, 
makes oath, and says that he is the duly-appointed administrator of said es- 
tate, and that no assets have ever come Into his hands as such administrator, 
and that no claims of any kind have ever been presented to him, except such 
as have been fully paid by the widow of Samuel Cooper, deceased. Having 
received no funds- as administrator, and having paid out nothing, the said 
Howard Ferris flies this statement, under oath, as and for his final account 
herein, and for the discharge of his trust. Howard Ferris. 

"Sworn and subscribed to before me, this 23d day of March, A. D. 1892. 

"Chas. E. James, Justice of the Peace, Hamilton County, Ohio." 

Affidavit of widow as to settlement of estate, filed as follows: 

"Hannah Cooper Fewlass, of lawful age, being duly sworn, makes oath and 
says on the 30th day of August, 1888, Samuel Cooper deceased, leaving no 
will, and that she, as his widow, was his sole heir, there being no issue at 
the time of his death; that Howard Ferris was appointed and qualified as 
administrator of said estate; and that she has read his statement to the effect 
that he received no moneys or assets of any kind as such administrator, and 
disbursed none, and that such statement she knows and believes to be true, 
and she asks that said statement be taken as a final account, and that he be 
fully and finally discharged as such administrator, and his bondsmen be 
released from any and all liability on account of said bond. The said Hannah 
Cooper Fewlass further represents that all debts due and owing from said 
Samuel Cooper at the time of his decease have been fully paid by her. 

"Hannah Cooper Fewlass. 

"Sworn and subscribed to before me this 23d day of March, A. D. 1892. 

"Howard Ferris, Probate Judge & Ex Officio Clerk, 
"By Chas. E. James, Deputy Clk." 

These papers were filed under section 6190 of the statutes of 
Ohio, which is as follows: 

"When an executor or administrator has paid or delivered over to the 
persons entitled thereto, the money or other property in his hands as required 
by the order of distribution, or otherwise, he may perpetuate the evidence of 
such payment by presenting to the court, within one year after such order 
was made, an account of such payments, or the delivery over of such property; 
which being proved to the satisfaction of the court, and verified by the oath 
of the party, shall be allowed as his final discharge, and ordered by the court 
to be recorded; and such discharge shall forever exonerate the party and his 
sureties from all liability under such order, unless his account shall be im- 
peached for fraud or manifest error." 

The record discloses no order of court allowing these papers to 
constitute the administrator's final discharge, or directing them to 
be recorded as such. It appears that the deceased was a member 
of two partnerships, and that, upon the application of the surviving 
partners, the assets of the two firms were appraised, but the ap- 
praisements have never been returned to court, and no settlement 
has been had in accordance with the statutes for the settlement 
and distribution of the interest of the deceased partner. The 
widow, who was sole heir and sole next of kin, appears to have 
paid such debts of the estate as came to her knowledge; to have 
taken the proceeds of one partnership; and to have succeeded her 
husband as a member of the Other without a settlement. 

The decree for costs against the complainants was not rendered 
in the circuit court until October 24, 1895. It was then entered 
nunc pro tunc, in accordance with the mandate of this court, as of 
October 25, 1894, because of the death of one of the parties to the 
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record, after submission of the case and before its decision. The 
petition of appellees, upon which the decree appealed from is 
founded, was filed April 13, 1896, or within a year after rendition 
of the decree for costs against Cooper's principals. 

No cause of action accrued against Cooper's estate until the de- 
cree for costs was entered against those for whom. Cooper had be- 
come surety. Until that time neither the existence nor the amount 
of his obligation was established. Until that time no action could 
have been brought on the cost bond against Cooper or his estate. 
Alexander v. Bryan, 110 U. S. 414, 4 Sup. Ct. 107; Newton v. Ham- 
mond, 38 Ohio St. 431. The statute did not begin to run except from 
the time when the decree was actually entered. The fiction of a 
nunc pro tunc entry has no effect whatever on the operation of the 
statute of limitations. Borer v. Chapman, 119 U. S. 587, 602, 7 Sup. 
Ct. 342. 

But it is said that the saving clause of section 6113, Rev. St, 
quoted above, has no application except in cases where the estate 
has not been fully administered, and that in this case the estate 
had been fully administered, and the administrator was discharged. 
We cannot assent to this view. The record does not show that the 
papers which the administrator filed March 23, 1892, were ever 
allowed as his final discharge, or were ever ordered to be recorded 
as such. It might be questioned whether the court could have made 
such an order in this case which would have been effective. Weyer 
v. Watt, 48 Ohio St 545, 28 N. E. 670. However that may be> no order 
was made, and Ferris remained administrator and the estate remained 
unsettled. The case of the appellees is therefore clearly within the 
saving proviso of section 6113. 

Some other questions of minor importance are raised upon the 
record, which we need not notice. The decree of the circuit court 
is in all respects affirmed, with costs. 



WALKER et al. v. JACK. 

(Circuit Court of Appeals, Sixth Circuit July 7, 1808.) 

No. 534. 

1 Equity Pleading— Demurrer to Answer. 

There is no such thing as a demurrer to an answer In equity. The only 
way by which the sufficiency of the answer on Its merits as a defense can 
be tested is by setting the case for hearing on the bUl and answer. 

& Same— Exceptions to Answer. 

The office of an exception to an answer is to raise the question whether 
the averments and denials thereof are sufficiently responsive to the alle- 
gations of the bill; and it cannot be treated as raising the question of the 
sufficiency of the answer as a defense on the merits. 

1 Taxation— Intangible Property of Nonresidents. 

ft is within the power of a state to tax money and credits of a nonresi- 
dent when the money Is invested, the debt contracted, and the Investment 
controlled by a resident agent of the owner, having the evidence* of the 
debt in his possession. 
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4. Same. 

Under Rev. St Ohio, §§ 2731, l *734 f 2735, moneys and credits owned by 
a nonresident of the state, and woleh are held, Invested, and controlled for 
him by an agent residing In the state, are made subject to taxation. 79 
Fed. 188, reversed. 

Appeal from the Circuit Court of the United StateB for the Western 
Division of the Southern District of Ohio. 

This was a suit in equity by John V. Jack against Isaac N. Walker, 
auditor, and Charles E. Eulass, treasurer, of Warren county, Ohio, to 
enjoin them from levying and collecting taxes on certain credits 
owned by complainant, who is a nonresident of the state. The cir- 
cuit court entered a decree according to the prayer of the bill (79 Fed. 
138), and the defendants have appealed. 

George A. Burr, for appellants. 

Thomas B. Paxton and W. F. Eltzroth, for appellee. 

Before TAFT and LUBTON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This is an appeal from a decree enjoining 
the taxing officers of Warren county, Ohio, from levying and collect- 
ing taxes on certain moneys and credits, evidenced by promissory 
notes and secured by- mortgage upon land in that county, which are 
owned by John V. Jack, the complainant below, a nonresident of Ohio 
and a citizen of the state of New York. The answer admitted all 
the averments of the bill as to the ownership of the moneys and cred- 
its, the residence of Jack, and the intention of the defendants to levy 
and collect the taxes unless enjoined, but averred that the moneys and 
credits during the years for which the taxes were to be collected were 
invested, loaned, and controlled by one George W. Carey, "who. was 
during all of said years the agent of the complainant in so investing, 
loaning, and controlling said moneys and credits, and was during all 
of said years a resident of the said county of Warren, and state of 
Ohio"; "that said moneys and credits should have been listed in said 
county of Warren for taxation therein, by the said George W. Carey, 
as such agent of complainant, in each and all of the aforesaid years, 
but that neither the said George W.. Carey nor any one listed said 
moneys and credits for taxation in said county in and for any of said 
years." The complainant excepted to the answer for insufficiency; 
the court sustained the exception; and, the defendants declining to 
plead further, the court entered a decree perpetually enjoining the 
defendants as prayed in the bill. The court seems to have treated the 
exception as if equivalent to a demurrer testing the sufficiency of the 
averments of the answer as a defense to the bill upon its merits. 
This was not according to proper equity practice. There is no such 
thing as a demurrer to an answer in equity. Grether v. Cornell's 
Ex'rs, 43 U. S. App. 770, 23 C. C. A. 498, and 75 Fed. 742. The only 
way by which the sufficiency of an answer on its merits as a defense 
to the case made in bill can be tested is by setting the case for hear- 
ing on bill and answer. The office of an exception is to raise the 
question whether the averments and denials of the answer are suffi- 
ciently responsive to the allegations of the bill. In this case the aver- 
88 F.— 37 



Digitized by 



Google 



578 88 'FEDERAL, REPORTER. 

ments of the answer were in every way responsive to the allegations 
of the bill, and left nothing to be desired in defining the sharpness of 
the real issue between the parties. It was therefore an error to sus- 
tain the exceptions. We might be content to reverse the cause on this 
ground; bat in order to shorten the further proceedings for which the 
case must be remanded, and because the parties have argued the case 
on its merits as presented by bill and answer, we proceed to consider it 
in that aspect. 

The question is whether, by the laws of Ohio, the moneys and cred- 
its of a nonresident of Ohio are subject to taxation under the laws 
of that state, when such moneys or credits have been invested, loaned, 
and are under the control of the owner's agent resident in Ohio. 
.Counsel for complainant below contend that such moneys and credits 
are not taxable in Ohio for two reasons: First, because they are not 
within the jurisdiction of the state, and the state has no power to tax 
them; and, second, because the statutes of Ohio, properly construed, 
do not provide for their taxation. 

The general rule for determining the situs of personal property is 
that it follows the person of the owner, and has its situs at his resi- 
dence. With respect to tangible personal property, however, it is 
well settled that it may be taxed by the sovereignty having jurisdic- 
tion over the place which is its actual situs, though the owner live in 
another jurisdiction. Intangible personal property, however, like 
choses in action and credits, can, as a general rule, only be taxed at 
the residence of the owner. State Tax on Foreign-Held Bonds, 15 
Wall. 300; Kirtland v. Hotchkiss, 100 U. S. 498. The language of 
the former of these cases has been modified somewhat in Savings & 
Loan Soc. v. Multnomah Co., 169 U. S. 421, 428, 18 Sup. Ct. 392, where 
it was held to be within the power of a state to tax the interest of a 
nonresident mortgagee in the mortgaged property. But the earlier 
case is still authority for the general rule that a credit is taxable only 
at the residence of the creditor. Certain exceptions to this rule are 
recognized. One is where the chose in action is represented by a 
negotiable bond, property in which passes by delivery. In such a 
case the evidence of title is in such form, and is so important an ele- 
ment of the value of what it represents as to make it closely analogous 
to tangible property, and to give it a situs for taxation where the nego- 
tiable evidence of its existence actually is, even though the owner may 
live elsewhere. This exception is commented on by Mr. Justice Field 
in delivering the opinion of the court in the case of State Tax .on For- 
eign-held Bonds. Another exception is where, though the beneficial 
interest in the debt is owned by a nonresident, yet the money is in- 
vested, the debt is contracted, and the investment is controlled, by a 
resident agent of the owner. In such a case it is held that the money 
and the credit in which it is invested are within the state, where the 
agent receives the money for his principal, and makes the loan, having 
authority to collect it and to reinvest it. Finch v. York Co., 19 Neb. 
50, 26 N. W. 589; Billinghurst v. Spink Co., 5 S. D. 84, 58 N. W. 272; 
In re Jefferson, 35 Minn. 215, 28 N. W. 256; Redmond v. Commission- 
ers, 87 N. C. 122; People v. Trustees of Village of Ogdensburg, 48 
N. Y. 390; Catlin v. Hull, 21 Vt 152; People v. Smith, 88 N. Y. 576; 
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Hutchinson v. Board, 66 Iowa, 35, 23 N. W. 249; People v. Davis, 112 
HI. 272; People v. Insurance Co., 29 Cal. 534; Herron v. Keeran, 59 
IncL 472. In such cases the circumstance that the agent has in his 
possession the evidence of the indebtedness is regarded as of im- 
portance. The authorities above cited leave no doubt of the power 
of the state of Ohio to tax any moneys and credits owned by non- 
residents, the custody of which has really been intrusted by their 
owners to resident agents. 

The next question is whether the law of Ohio taxes such moneys 
and credits. 

Section 2731, Rev. St Ohio, is as follows: 

"All property, whether real or personal, In this state, and whether belonging 
to Individuals or corporations; and all moneys, credits, Investments In bonds, 
stocks or otherwise, of persons residing in this state, shall be subject to tax- 
ation, except only such as may be expressly exempted therefrom; and such 
property, moneys, credits and Investments shall be entered on the list of tax- 
able property, as prescribed in this title." 

Section 2734, Rev. St Ohio, is as follows: 

"Every person of full age and sound mind shall list the personal property 
of which he is the owner, and all moneys In his possession, ail moneys invested, 
loaned or otherwise controlled by him, as agent or attorney, or on account of 
any other person or persons, company or corporation whatsoever, and all 
moneys deposited subject to his order, check or draft, and all credits due or 
owing from any person or persons, body corporate or politic, whether In or 
out of such county." 

Section 2735, Rev. St Ohio, is as follows: 

"Every person required to list property on behalf of others shall list the 
same in the same township, city or village in which he would be required to 
list It If such property were his own, but he shall list It separately from his 
own, specifying in each case the name of the person, estate, company or cor- 
poration to whom it belongs," 

Section 2731 provides for the taxation of all real and all tangible 
personal property within the state. It also provides for the taxa- 
tion of all intangible personal property belonging to residents of the 
state. If this section stood alone, it cannot be doubted that intangi- 
ble personal property belonging to nonresidents would escape taxa- 
tion. Section 2734, however, requires every person of full age and 
sound mind to list all moneys invested, loaned, or otherwise controlled 
by him as agent or attorney, or on account of any other person or per- 
sons, company or corporation. It is forcibly argued that the first sec- 
tion above quoted defines what is intended to be taxed, and the other 
two only contain directions as to the persons who shall list the prop- 
erty described in the first section, and do not enlarge the scope of the 
first section at all. Hence it is said the moneys and credits to be 
listed by agent or attorney are those owned by residents of the state 
who are absent temporarily or are for any reason prevented from 
listing them themselves. Support is given to this argument by the 
arrangement of the sections in the Bevised Statutes, and in the acts 
in which they first appear as laws. More than this, the state circuit 
court for the Fifth Ohio circuit, in the case of Lee v. Dawson, 8 Ohio 
Gir. Ct R. 365, has so construed the sections, and has held expressly 
that a nonresident of Ohio is not required to pay taxes on his intangi- 
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Die property for taxation, notwithstanding it is under the control of 
a resident agent for investment and collection. We are unable, how- 
ever, to follow this decision, because we are not able to reconcile it 
with the decisions of the supreme court of Ohio. 

In Grant v. Jones, 39 Ohio St. 506, the supreme court of Ohio de- 
clared, in the syllabus of the case (which is always drawn by the 
court), that "credits owned by a nonresident of this state are not taxa- 
ble here, unless they are held within this state by a guardian, trustee, 
or agent of the owner, by whom they must be returned for taxation." 
It is true that this decision was made under the tax law of 1859, and 
its amendments (2 Swan & C. p. 1438), which were then in force; but 
they were not substantially different from the provisions of the Re- 
vised Statutes in this regard- Judge Johnson, in delivering the opin- 
ion of the court, referred to the holding of the supreme court of the 
United States, in the case of State Tax on Foreign-Held Bonds, that 
a debt was taxable only at the residence of the creditor, and then con- 
tinued: 

"Our statute clearly adopts that rule. Whenever the person holding such 
cboses In action resides In Ohio, he must list for taxation such credits, whether 
he holds them as owner, guardian, trustee, or agent If they are held within 
the state in either capacity, they are within the jurisdiction of the state for 
purposes of taxation. If they are not so held, but are owned and held by a 
nonresident, they are not subject to taxation." 

The case before the court was that of the attempted taxation of an 
itinerant peddler, a nonresident of Ohio, who owned notes secured 
by mortgages on land in Butler county, Ohio, who visited that county 
each year to collect interest and so much of the principal as was due, 
brought the notes and mortgages with him into the state, and took 
them away with him when he left it. It was held that the notes 
were not subject to taxation, because he had no resident agent to 
hold the notes for him. The court might have disposed of the case 
without deciding that, if a resident agent had made the investment 
and held the notes, they would have been taxable, and to that extent 
the language of the syllabus and the opinion above quoted were obiter 
dictum. The syllabus in Ohio decisions, however, is the language of 
the court, and is to be given more weight than the language of a 
single judge in delivering the judgment of the court. In any event, 
upon a doubtful construction of a state statute, such an expression of 
opinion by the highest court of the state is, and must be, very persua- 
sive in this court. 

In Myers v. Seaberger, 45 Ohio St. 232, 12 N. E. 796, the point in 
judgment was whether a nonresident of Ohio was subject to taxation 
upon notes secured by mortgage on Ohio land, because the notes were 
in the hands of a resident agent for collection, but not for reinvest- 
ment. It was held that the money invested in the notes was not 
money "invested, loaned, or otherwise controlled by him as agent or 
attorney, or on account of any other person or persons." Construing 
section 2731, the court said: 

"The first clause evidently embraces all tangible property, real or personal, 
situated in this state, irrespective of the residence of the owner; and the sec- 
ond clause embraces all Intangible property of persons residing in this state, 
Irrespective of where the subject of tfee property may be situated. So that it 
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seems clear that the credits of persons not residing In this state are not the 
subjects of taxation by Its authorities, though the debtor may reside here. 
Such has been the uniform policy of this state. • • • The rule as above 
stated Is qualified as to 'money* by section 2734, Bey. St By this section 
every person of full age and sound mind is required to list for taxation 'all 
moneys invested, loaned or otherwise controlled by him as agent or attorney, 
or on account of any other person or persons.' But the case before us does 
not come within this provision. The agent of the defendant had no power 
to loan or Invest money for her in this state. His duties were confined to the 
collection of that which had been loaned, and transmitting it to his principal 
as fast as it was collected. The phrase 'or otherwise controlled by him' must 
be construed to mean, In a manner similar to the loaning and investing of 
money. • • • To loan or invest money is one thing; to collect and transmit 
it to the owner when collected is another and different thing. Any other con- 
struction would require every attorney In the state engaged in making col- 
lections for nonresidents to return the same for taxation. Such could not 
have been the intention of the legislature, nor does the language of the statute 
require that such construction should be placed on It" 

It may properly be said that the court might have decided this case 
by assuming, without deciding, that the language of section 2734 ap- 
plied to the money and credits of nonresidents, and by then holding 
that the case before it was not within the exception created by that 
section. The court, however, held that section did apply to mon- 
eys of nonresidents, but that the case in hand did not come within 
its application. It may be questioned whether the construction by 
the court of the section under these circumstances could be regarded 
as obiter; but, however that may be, we regard it as sufficiently au- 
thoritative to require us to follow the decision. With deference, we 
think that the opinion of the state circuit court did not give suffi- 
cient weight to the language of the supreme court of the state in 
Grant v. Jones or in Myers v. Seaberger. 

The case must go back to the circuit court in order that, if the com- 
plainant wishes, he may be permitted to file a replication, and try the 
issue upon the facts whether the moneys invested for the complain- 
ant below were 'Invested, loaned or otherwise controlled by" Carey, as 
complainant's agent, within the meaning of section 2734. The order 
will be that the decree of the circuit court is reversed at appellee's 
costs, with directions to overrule the exceptions to the answer, and 
to take further proceedings not inconsistent with this opinion. 



ALLISON v. CORSON et al. 

(Circuit Court of Appeals, Eighth Circuit July % 1898.) 

No. 1,044. 

Preliminary Injunction— When Granted. 

A preliminary injunction maintaining the status quo may properly Issue 
whenever the questions of law or fact to be ultimately determined in a 
suit are grave and difficult, and injury to the moving party will be im- 
mediate, certain, and great if it Is denied, while the loss or inconvenience 
to the opposing party will be comparatively small and insignificant if it is 
granted. 

Enjoining Execution or Tax Deed— Probability of Success on Merits 
—Temporary Injunction. 

A first mortgagee brought an action to enjoin the assignee, of a tax cer- 
tificate from taking a deed* to the mortgaged premises, alleging that the 
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taxes, a part of which were Illegal, were levied after his mortgage was 
made; that until after the hearing in a suit to foreclose his mortgage, to 
which the second mortgagee was a party, the certificate was held by the 
second mortgagee, and then assigned. Held, that, it not being clear that 
complainant may not succeed upon the merits, a temporary Injunction 
should issue pending the final hearing. 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

R. J. Chase (Edwin Van Cise and C. A. Dickson, on brief), for 
appellant. 
C. S. Palmer (Walter Anderson, on brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal by the owner of a 
first mortgage upon real estate from an order refusing to grant a pre- 
liminary injunction against the taking of a tax deed upon the mort- 
gaged property by the assignee of a tax certificate which is based on 
taxes levied after the first mortgage was made, and which was held 
by the second mortgagee, from the time a suit to foreclose the first 
mortgage, to which he was a party defendant, was commenced, until 
after that suit was heard on the bill and his answer, and submitted 
for decision, and was then assigned to the appellee Henry T. Corson. 
The appellant filed his bill for the injunction on October 11, 1897. 
No demurrer or answer to it was interposed, but the appellees pre 
sented certain affidavits on the hearing upon the application for the 
injunction, and the bill and these affidavits disclose these facts: On 
June 17, 1890, Fred D. Gillespie and his wife mortgaged to Fred T. 
Evans four lots, which Gillespie owned, in the town of Hot Springs, 
in the state of South Dakota, to secure the payment of his notes to 
Evans for $ 15,000; and Evans pledged these notes to the Western 
Home Insurance Company, a corporation, to secure his debt of 
|10,000 to it, which has never been paid. This corporation has since 
become insolvent, and the appellant, John P. Allison, is the receiver 
of its property and effects. On May 9, 1892, Gillespie and his wife 
mortgaged the same property to the Vermont Investment Company, 
a corporation, to secure the payment of notes or bonds to the amount 
of $ 15,000; and on December 7, 1893, the Vermont Investment Com- 
pany assigned this mortgage to the appellee J. W. Russell, trustee, 
who held the mortgage to secure the notes or bonds which had been 
sold to third parties. The assessor placed a valuation of $8,325 on 
this property for purposes of taxation, and the board of equalization 
of the county, without jurisdiction, unlawfully raised that valuation 
to $ 15,000 in 1892; and the levy of taxes for that year was made on 
that increased valuation, so that the tax levied on this property for 
that year was $420, when the lawful tax could not have exceeded 
1233.10. The assessor valued this property at $ 10,600 in 1893, and 
the county board of equalization, without jurisdiction, unlawfully 
raised this valuation to $15,600 in 1893; and the levy of taxes for 
that year was made on this increased valuation, so that the tax upon 
this property was $600.60, when the lawful tax could not have ex- 
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ceeded $ 408.10. Nevertheless, on November 7, 1894, the premises 
were sold for these illegal taxes of 1892 and 1893 to the county of 
Pall River for the sum of $ 1,164.35, and a certificate of that sale was 
issued to the county. On January 31, 1896, J. W. Russell, trustee, 
who had raised the requisite money from those who owned the notes 
or bonds that were secured by the mortgage he held, bought with this 
money the certificate of this tax sale on the property; but he paid for 
it |246.20 less than its face value, on account of the illegality of the 
tax of 1893. On June 19, 1896, the appellant brought a suit in a 
court of the state of South Dakota of competent jurisdiction to fore- 
close the mortgage of June 17, 1890, to Evans, and filed in the proper 
office notice of the pendency of that suit. In that suit he made the 
county of Fall River and the appellee Russell parties defendant. 
Russell answered that the mortgage to Evans was paid, and that the 
mortgage of May 9, 1892, of which he was assignee, was the first 
mortgage upon the property. That case was tried and submitted to 
the court on April 19, 1897. On May 1, 1897, Russell assigned the 
certificate of tax sale which he held to the appellee Henry T. Corson 
for $ 600 in cash, and Corson's promise to pay $ 400 more on demand. 
On July 22, 1897, the court rendered a decree in the foreclosure suit 
that the mortgage to Evans held by the appellant was "a valid and 
subsisting lien from June 17, 1890, upon the premises therein de- 
scribed, prior to the lien of the mortgage to the Vermont Investment 
Company, and prior and superior to any and all claims of the defend- 
ants, and each of them, and that said defendants, and each of them, 
and all parties claiming under them, or either of them, since the com- 
mencement of the action, and the filing of notice of pendency thereof, 
June 19, 1896 (though such persons, if any, so claiming since said 
date might not be parties to the action), be forever barred and fore- 
closed of all right, title, interest, and equity of redemption in and to 
said mortgaged premises/' unless they redeemed from the sale under 
that decree. The amount found due on the debt secured by thisde- 
cree was f 16,618.26, and the mortgaged property is worth only $ 5,000. 
The appellant was proceeding to advertise the property for sale under 
this decree, and expected to be the purchaser at the sale, when the 
appellee Corson took proceedings to obtain a tax deed thereof on the 
sale of November 7, 1894; and the appellant brought this suit to en- 
join him from so doing, on the grounds that the appellee Corson stood 
in the shoes of the second mortgagee, Russell, who was a defendant 
in the foreclosure suit; that Russell, and all claiming under him, 
were barred by the decree in that suit from asserting any lien or title 
superior to that of the appellant's mortgage; that a second mortgagee 
cannot acquire a tax title to the mortgaged property, as against the 
first mortgagee; and that the taxes on which the sale rests were 
illegal, and the sale was void. When the application for the pre- 
liminary injunction had been heard on this state of facts, the com t 
ordered that a temporary restraining order which had been issued 
be set aside and annulled "unless the complainant, John P. Allison, 
as receiver of the property of the Western Home Insurance Company, 
pay to the said defendant, Henry T. Corson, or C. S. Palmer, his at- 
torney, the amount which the certificate of sale represents, which is 
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now held and owned by the said defendant Henry T. Corson, as the 
same appears from the complainant's bill of complaint, and defend- 
ant Corson's answer and return to the order to show cause," and re- 
fused to grant the injunction. The appeal challenges this order. 

When the appeal was taken the court below properly continued 
the restraining order in force until the questions it presents could be 
decided by this court The same considerations which led to this 
wise exercise of its discretion might well have induced that court to 
hold matters in statu quo, by the issue of the injunction, until a final 
hearing and decision of the case could be reached. No substantial 
loss or inconvenience would have been entailed upon the appellees by 
the allowance of the writ. Why, then, should not the injunction 
have been issued? Why should not the rights of these parties have 
been held where they were, without loss to any one, until the final 
hearing? The controlling reason for the existence of the right to 
issue a temporary injunction is that the court may thereby prevent 
such a change of the conditions and relations of persons and property 
during a litigation as may result in irremediable injury to some of 
the parties before their claims can be investigated and adjudicated. 
Undoubtedly an injunction ought not to be issued unless substantial 
questions of law or fact, whose decision in favor of the moving party 
would entitle him to ultimate relief, are presented. If it is reason- 
ably clear that he cannot ultimately succeed, — if his pleading dis- 
closes no cause of action or defense, — no injunction should be granted. 
But if the questions to be ultimately settled are serious and doubtful, 
and if the injury to the moving party will be certain, great, and ir- 
reparable if the motion is denied and the final decision is in his favor, 
while, if the decision is otherwise, the inconvenience and loss to the 
opposing party will be inconsiderable, and may well be indemnified 
by a proper bond, if the injunction is granted, it is the duty of the 
chancellor to issue it. A preliminary injunction, maintaining the 
status quo, may properly issue whenever the questions of law or fact 
to be ultimately determined in a suit are grave and difficult, and in- 
jury to the moving party will be immediate, certain, and great if it 
is denied, while the loss or inconvenience to the opposing party will 
be comparatively small and insignificant if it is granted. City of 
Newton v. Levis, 79 Fed. 715, 718, 25 C. C. A. 161, 163; Great Western 
R. Co. v. Birmingham & O. J. R. Co., 2 Phil. Ch. 597, 602; Glascott v. 
Lang, 3 Mylne & C. 451, 455; Shrewsbury & C. B. v. Shrewsbury & 
B. R. Co., 1 Sim. (N. S.) 410, 426; State v. Brailsford, 2 Dall. 402; 
Blount v. Soctete Anonyme du Filtre, 6 U. S. App. 335, 3 C. C. A. 455, 
and 53 Fed. 98; Dooley v. Hadden, 38 U. S. App. 651, 20 C. C. A. 494, 
and 74 Fed. 429; Jensen v. Norton, 29 U. S. App. 121, 12 C. C. A. 608, 
and 64 Fed. 662. 

When the application for the injunction was made in the caae at 
bar, the lien of the foreclosure decree of the appellant was about to be 
divested by the issue of the tax deed to the appellee Corson. The 
appellant had the right, without leave of the court, to pay the amount 
which the certificate represented, and to obtain a discharge of its 
lien. Sess. Laws S. D. 1891, p. 66, c. 14, § 115. What he sought by 
his suit was an adjudication that this certificate was void, and a per- 
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petual injunction against the issue of a tax deed upon it The re- 
fusal to issue the preliminary injunction unless he pays the amount 
represented by the certificate is, in effect, an adverse decision of his 
case before it reaches a hearing on its merits. It renders any subse- 
quent adjudication futile, and any further prosecution of the suit 
nugatory- If he pays the amount represented by the certificate, its 
lien will be discharged, and there will be nothing further to litigate; 
and, if he refuses to pay it, the deed will issue, and his property will 
be conveyed, long before his case can be tried. In either event, if his 
claims are well founded, and the injunction is not issued, his rights 
will be seriously affected; and the loss he sought to prevent will be 
sustained before his case can be heard on its merits, and the per- 
petual injunction he seeks will come too late, in any event, to protect 
his rights or to avert his loss. On the other hand, if the injunction 
issues, and if the certificate of tax sale held by Corson is valid, and if 
the final decision is in his favor, he can then take his deed, and he 
will suffer no serious loss or inconvenience. The record presents a 
case in which the issue of the injunction can cause no substantial loss 
to any one in any event, while the failure to issue it may result in the 
loss of all the rights which the appellant claims in hip suit. In such 
a case a temporary injunction should issue, unless it is reasonably 
clear that the claims of the moving party are unfounded. 

Is it clear, then, from the facts presented on the application for 
this injunction, that the appellant will not ultimately be found to be 
entitled to a perpetual injunction, or to some relief in equity, against 
the issue of this tax deed? He claims that Corson is barred from 
any right or title to this land under his tax certificate by the decree in 
the suit for the foreclosure of the first mortgage upon it, to which 
Russell was a party defendant Is it certain that he is not? Cor- 
son had no greater rights than Russell, because he bought of a de- 
fendant to that foreclosure suit while the suit was pending, and when 
a notice of its pendency was on file. Henderson v. Wanamaker, 79 
Fed. 736, 738, 25 C. C. A. 181, 183. The Ml in that suit contained 
a prayer that the mortgage held by the appellant might be declared 
a valid and subsisting lien from the date of the execution thereof, on 
June 17, 1890, and that the defendants and all persons claiming un- 
der them subsequent to the commencement of the action might be 
barred and foreclosed of all right, claim, lien, and equity of redemp- 
tion in the mortgaged premises; and after an answer by Russell, and 
a hearing, that prayer was granted. When that suit was commenced, 
when Russell answered the bill, and when the case was tried, Russell 
held this certificate of sale, and the certificate was based on taxes 
levied after the date of the execution of the mortgage of the ap- 
pellant It is true that he did not plead it in his answer, but he 
might havp pleaded it, and he might have had the validity and effect 
of his certificate adjudicated in that suit The holder of a tax certifi- 
cate or title acquired after the date of a mortgage is a proper party 
to a suit to foreclose it Mendenhall v. Hall, 134 U. S. 559, 568, 10 
Sup. Ct 616. In an action between the same parties, or those in 
privity with then;, upon the same claim or demand, a judgment upon 
the merits is conclusive, not only as to every matter offered, but as 
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to every admissible matter which might have been offered, to sustain 
or defeat the claim or demand. Cromwell v. County of Sac, 94 U. S. 
351, 352; Board of Conors v. Piatt, 79 Fed. 567, 571, 572, 25 C. C. A. 
87, 91. "It is a universal rule of law that if the party fail to plead 
matter in bar to the original action, and judgment pass against him, 
he cannot afterwards plead it in another action founded on that judg- 
ment." Dickson v. Wilkinson, 3 How. 57, 61. In Hefner v. Insur- 
ance Co., 123 U. S. 747, 8 Sup. Ct. 337, one Bates, who was the owner 
of the premises, mortgaged them to the insurance company on August 
23, 1870. On November 15, 1871, the county treasurer sold them to 
one Callanan for the taxes of 1870, and on December 1, 1874, he 
issued to him a tax deed thereof. On October 31, 1876, the insurance 
company filed a bill to foreclose its mortgage, and made Bates, the 
mortgagor, and Callanan, the owner of the tax title, parties defendant 
to its suit. The bill made no mention of the tax title, but contained 
the customary allegation that Callanan "claims some interest in and 
to a portion of the mortgaged premises, the exact nature of which 
your orator is unable to determine," and a prayer for "a decree of fore- 
closure against the premises hereinbefore described, against all of 
the before-named defendants, and that the right, title, and interest 
of each and every of the said defendants be, by decree of this court, 
forever barred and foreclosed," for a sale of the premises by a master, 
and for, "all and singular, such relief as your orator is equitably en- 
titled to receive." A writ of subpoena was issued on this bill, and 
was served on Bates and Callanan. Bates answered, and Callanan 
made default. Thereafter and on May 21, 1877, a decree was ren- 
dered that the mortgage "is a lien upon the mortgaged premises, 
prior and paramount to the lien of each and every of the said defend- 
ants, • • • and that the right, title, and equity of redemption of 
each and every of the defendants in this suit be, by a sale of the said 
mortgaged premises hereunder, forever barred and foreclosed, and the 
purchaser at such a sale shall take the premises sold by title absolute; 
and such title shall relate back to the date of the execution of the 
mortgage to the complainant, to wit, the 23d day of August, 1870." 
After the decree was made the insurance company purchased the 
property under it; and Callanan conveyed his right and title to it 
under the tax deed to Hefner, who took possession of it The insur- 
ance company thereupon brought an action of ejectment against him. 
He pleaded his title under the tax deed to Callanan. But the su- 
preme court held that Callanan was a proper, if not a necessary, party 
to the foreclosure suit, that the court which rendered the decree in 
that suit had jurisdiction to determine the validity or invalidity of 
the tax title, and that the decree was "a conclusive adjudication, 
which cannot be collaterally impeached by Callanan or those claim- 
ing under him, that he had no valid title or lien of any kind against 
the plaintiff as mortgagee of the land in question, and as purchaser 
at the sale under the decree of foreclosure, and was rightly held to 
estop the grantees of Callanan to set up his tax title." The simi- 
larity between the essential facts in this case and those in the case 
at bar is marked and striking; and, under the rules, and decisions to 
which we have adverted, it can hardly.be truthfully* said that it is so 
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clear that the appellee Corson is not estopped from asserting ftnd per* 
fecting his tax title by the foreclosure decree that that question is not 
worthy of serious consideration. 

Another claim of the appellant is that the tax sale and the tax cer- 
tificate are void, and entitle Corson to no deed, because a portion of 
the tax for which the sale was made was illegal. It is conceded that 
at least one-third of these taxes were levied without jurisdiction, and 
were illegal. But the land was sold for all the taxes, legal and illegal, 
for the single sum of $ 1,164.35; and a certificate of its sale for that 
amount was issued by the county, and has now been assigned to the 
appellee Corson. This sale was made on November 7, 1894. The 
$1,164.35 named in the certificate was the amount of these taxes, and 
the interest, costs, and penalty thereon to that date; and the only 
way the appellant could redeem this land from this sale was by pay- 
ing this entire amount, and interest from the day of the sale. Bess. 
Laws S. D. 1891, p. 66, c 14, § 115. It is true that before the appellee 
Russell purchased this certificate, on January 31, 1896, the illegality 
of these taxes had been discovered, and that on this account the 
county sold the certificate to Russell for $246.20 less than its face, 
and that Corson paid and agreed to pay only $ 1,000 for it in May, 
1897, when it represented, and the amount required to redeem from 
the sale it recited was, more than $1,500. Id. pp. 66, 67, §§ 114-116. 
But it is also true that the attorney for the appellee Corson, in his 
affidavit in this case, and the certificate itself, demand the entire 
$1,164.35, and interest thereon from November 7, 1894, as a condition 
of its surrender or redemption. Can the purchaser or the assignee 
of the purchaser of a certificate of a sale for a tax that is in part legal 
and in part illegal, who has purchased it of the county at a discount 
on account of the illegality of a part of the tax for which the sale was 
made, demand of the owner of the land the payment of the illegal 
as well as the legal part of the tax, with interest at 12 per cent, per 
• annum, and impose upon him the penalty of a forfeiture of his title 
if he fails to comply with the demand? An affirmative answer to this 
question is not so clearly right that it should be given without serious 
attention. 

The appellant insists that if the appellees were not estopped by the 
foreclosure decree, and if the sale had been made for a legal tax, still 
they could not lawfully take a tax title upon the property, against 
him, because he held the first mortgage upon it, and the second mort- 
gagee, Russell, is not permitted to divest the lien of a prior mortgagee 
by acquiring a subsequent tax title upon land which furnishes a com- 
mon fund for the discharge of both their debts. In this view he is sus- 
tained by the following authorities: Trust Co. v. Wickhem (S. D.) 69 
N. W. 14, 70 N. W. 654; Fair v. Brown, 40 Iowa, 209, 210; Eck v. Swen- 
numson, 73 Iowa, 423, 424, 35 N. W. 503; Frank v. Arnold, 73 Iowa, 
370, 371, 376, 35 N. W. 453; Black, Tax Titles, §§ 279, 280; Goodrich 
v. Kimberly, 48 Conn. 395, 396; Woodbury v. Swan, 59 N. H. 22; 
Smith v. Lewis, 20 Wis. 369, 373; Garrettson v. Scofield, 44 Iowa, 35, 
37. In the last case, a second mortgagee, who pleaded his tax title in 
answer to a bill for a foreclosure of the first mortgage, was held to 
have no title to the premises, but to be entitled to receive from the 
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proceeds of the foreclosure sale the amount which he paid for the 
taxes, with interest at 6 per cent, per annum, but without penalties 
or costs. If these decisions are right, the appellees could not have 
recovered more than a reimbursement of the amount of legal taxes 
which Russell's purchase of the certificate discharged, with simple 
interest from the date of payment, if they had pleaded their claim 
under it in the foreclosure suit They could not have recovered the 
amount represented by the certificate, the amount bid at the sale, and 
12 per cent interest per annum, nor could they have acquired title to 
the property as against the appellant We will not extend this opin- 
ion by a discussion of the questions presented here. Enough has 
been said to show that the appellant did not fail, on his application 
for the injunction, to at least raise a serious question whether he 
would not be entitled on a final hearing to the perpetual injunction 
which he sought. This is not the time for the decision of the issues 
of. law suggested by this record, and we forbear to discuss them. 
There is no answer to the bill, no testimony on the issues to be finally 
heard before us, and there has been no final hearing in the court below. 
We defer the expression of our opinion on the merits of the case until 
we are advised what issues it presents, and until the court below has 
rendered its decree upon the final hearing. Meanwhile the appellees 
should be enjoined from making or receiving a tax deed until the case 
is finally decided. Such an injunction will entail no substantial loss 
or inconvenience or risk of it upon the appellees, if they have a good 
defense to this suit, but will merely delay the execution of their deed 
a few months, during which the money they have invested draws more 
than 12 per cent, interest per annum, while to refuse it would cause 
the loss of all the rights which the appellant seeks to enforce if his 
claims are well founded. These claims are certainly not so frivolous 
and devoid of merit that they can be rightfully dismissed without a 
full hearing and serious consideration. The order appealed from is 
reversed, and the case is remanded to the court below, with directions 
to issue the preliminary injunction as prayed in the bilL 



MASSACHUSETTS LOAN & TRUST CO. et aL v. HAMILTON. 

(Circuit Court of Appeals, Ninth Circuit May 3, 1898.) 
No. 424. 

Construction op Statutes— Meaning of "Railroad." 

The word "railroad" has no such fixed definition as to enable a court to 
determine whether, by its mere use in a statute, It applies to street rail- 
ways or not It may be used in its broad sense, which includes a street 
railroad, and any other kind of road on which rails of iron are laid for 
the wheels of cars to run upon, whether propelled by steam,, electricity, 
horse, or other power, or it may be used in its technical sense, which does 
not apply to street railroads. 

Rule of Construction. 

As a general rule, statutes are presumed to use words in their popular 
sense; but the safest rule of construction is to take the entire provisions 
of the statute, and thereby ascertain, if possible, what the legislature in- 
tended. The meaning must depend upon the context, and be ascertained 
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from the occasion and necessity of the law, the mischief felt, and the object 
and remedy In view. 

8. Samb. 

The difference between street railroads and railroads of commerce for 
general traffic consists in their use, and not in their motive power. 

4b Bamb, 

The words "railroad" and "railway" are synonymous, and, nnder all or- 
dinary circumstances, are to be treated as without distinction of meaning. 

8. Same— Judgments for Personal Injuries—Priority op Lien. 

The Montana statute which provides that a judgment against "any rail- 
way corporation" for any Injury to person or property, or for material fur- 
nished, etc., shall be a Hen, within the county where recovered, superior 
to the Hen of any mortgage or trust deed on the railroad property (Comp. 
St 1887, div. 5, § 707), being construed In connection with other provisions 
of the same statute (which plainly refer only to the railroads of commerce), 
does not Include street railroads. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Bansom Cooper and McConnell, Clayberg & Gunn, for appellants. 

Edwin W. Toole, Thos. C. Bach, and Jos. K. Toole, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. Appellee, in an action against the 
Great Falls Street-Railway Company to recover damages for personal 
injuries received, obtained a judgment for $ 7,500, with costs, and 
brings this suit in equity to enforce the judgment lien against appel- 
lants, as a prior and superior claim and lien, upon the property of the 
street-railway company, to the mortgage lien and claim of the Massa- 
chusetts Loan & Trust Company. Whether a judgment rendered 
against a street-railway corporation for personal injuries has priority 
over the lien of a mortgage upon the corporate property depends upon 
the interpretation to be given to the provisions of section 707 of the 
fifth division of the Compiled Statutes of Montana of 1887, which 
reads as follows: 

"A judgment against any railway corporation for any injury to person or 
property, or for material furnished, or work or labor done upon any of the 
property of such corporation, shall be a lien within the county where recovered 
on the property of such corporation, and such lien shall be prior and superior 
to the lien of any mortgage or trust deed provided for in this act" 

Does this section apply to street railroads? Was it the intention 
of the legislature, at the time of the adoption of this section, that it 
should apply to all railroad corporations within the state, — to street 
railroads, as well as to" commercial and steam railroads, operated by 
means of locomotives and cars, for the transportation of passengers 
and freight? Is there anything in the laws of Montana which sheds 
any light upon the question of the intent of the legislature? If not, 
how is the intent to be ascertained? What do the Authorities say 
upon this subject? 

In May, 1873, the legislature of the territory of Montana passed 
"An act to provide for the formation of railroad corporations in the 
territory of Montana" (St. Mont. 1873, p. 93). The provisions of this 
act are general in their character, and are all specially applicable to 
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steam railroads. At the time of the passage of this act there were 
no railroads of any kind within the territory. In 1887 the legisla- 
ture of the territory passed "An act in relation to railroads," consist- 
ing of six sections, which, in the Compiled Statutes of Montana, is 
treated as a supplement to the railroad act of 1873, and numbered 
sections 702 to 707; the last section, heretofore quoted, being the 
one under consideration. Sections 702 to and including 706 are 
specially applicable to steam and commercial railroads. At the 
time of the passage of this act there were no street railways with- 
in the territory of Montana, but at the same session (1887) the legis- 
lature passed an act providing for municipalities licensing and au- 
thorizing the construction of street railroads. Section 325 of the 
municipal act provides, among other things, that "the city council of 
all cities incorporated under this act shall have the following pow- 
ers" (subdivision 14): "To regulate and control the laying of railroad 
tracks and prohibiting the use of engines and locomotives propelled 
by steam or to regulate the speed thereof when used;" (subdivision 
16) "to license and authorize the construction and operation of street 
railroads and require them to conform to the grade of the streets as 
the same are or may be established." The legislature of Montana 
in 1893 passed an act, approved March 2, 1893, extending the provis- 
ions of chapter 36 of the Compiled Laws of 1887, relating to the condi- 
tional sale of railroad equipments, to street-railway equipments. This 
act was entitled "An act relating to certain contracts for the condi- 
tional sale, lease or hire of railroads and street railway equipments 
and rolling stock, and providing for the recording thereof." Section 
393 of the Civil Code of 1895 provides, 'The purposes for which the 
private corporations mentioned in the last section are" (subdivision 
15) "the construction and maintenance of a railroad and of a tele- 
graph line in connection therewith and a street railroad of any kind." 
The constitution of Montana (section 12, art. 15) declares that "no 
street or other railroad shall be constructed within any city or town 
without the consent of the local authorities," etc. 

But little is gained by a reference solely to the meaning of the word 
"railroad." The word, of itself, has no such fixed definition as to 
enable the court to determine whether, by its mere use in a statute, 
it applies to street railways or not. It may or may not include them. 
It may be used in the statute in its broadest sense, or it may be used 
in its technical or popular sense. 19 Am. & Eng. Enc. Law, 777 et 
seq.; Bishop v. North, 11 Mees. & W. 418; Lieberman v. Railway Co., 
141 111. 140, 147, 30 N. E. 544; Bloxham v. Railroad Co., 36 Fla. 519, 
539, 18 South. 444; Funk v. Railroad Co. (Minn.) 63 N. W. 1099. In 
its broadest sense, it undoubtedly includes a street railroad, and every 
other kind of a road or way on which rails of iron are laid for the 
wheels of cars to run upon, whether propelled by steam, electricity, 
horse, or other power, carrying light or heavy loads of freight, or pas- 
sengers, or both. 2 Bouv. Law Diet. tit. "Railroads." In its tech- 
nical sense it does not apply to street railroads. Louisville & P. R. 
Co. v. Louisville City Ry. Co., 2 Duv. 175; Ror. R R. 1422; Elliott. 
Roads & S. 558. 
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It may be, as counsel for appellee claim, that searching for legisla- 
tive intent is often like "hunting for a needle in a haystack"; but it 
is nevertheless the duty of courts to make the search by applying the 
usual magnets of construction, and drawing therefrom, through the 
ordinary channels of thought, such intent. There is no other way to 
determine the question, and the fact that it is difficult simply makes it 
more necessary that a thorough search be made. If there is any 
doubt about the true meaning of the word or term used in a statute, 
the legislative intent is not to be determined from that particular ex- 
pression, but from the general legislation of the state concerning the 
same subject-matter. It may in some connections have a broad and 
comprehensive meaning, and in others a narrow and limited meaning. 
As a general rule, statutes are presumed to use words in their popular 
sense, and courts often apply this rule in order to arrive at the object 
and intent of the legislature. End. Interp. St. § 76. But in all 
cases the safest rule is to take the entire provisions of the statute 
where it is used, and thereby ascertain, if possible, what the legisla- 
' ture intended. The meaning of the word must always depend upon 
the context and the legislative intent of the statute in which it is 
used, from the occasion and necessity of the law, from the mischief 
felt, and the object and remedy in view. Potter's Dwar. St. 194, note 
13. Following these, or other similar, rules of construction, the courts 
have in many instances held that the word "railroad" does in certain 
statutes include street as well as steam railroads, and in others that it 
refers only to the railroads of commerce. No particular stress should 
be given to the difference in the motive power of the respective roads. 
The difference between street railroads and railroads of commerce 
for general traffic is well understood. The difference consists iri 
their use, and not in their motive power. A railroad, the rails of 
which are laid to conform to the grade and surface of the street, and 
which is otherwise constructed so that the public is not excluded 
from any part of the street as a public way ; which runs at a moderate 
rate of speed, compared to the speed of traffic railroads; which car- 
ries no freight, but only passengers from one part of a thickly popu- 
lated district to another, in a town or city and its suburbs, and for 
that purpose runs its cars at short intervals, stopping at the street 
crossings to receive and discharge its passengers, — is a street rail- 
road, whether the cars are propelled by animal or mechanical power. 
Williams v. Railway Co., 41 Fed. 556. The railroads of commerce 
derive their powers from, and are governed by, national or state 
legislation. The street railways are regulated and controlled, 
principally, by municipal laws. It has been held that street-railway 
companies are "railroad corporations/' within the meaning of "An act 
to enforce against railroad corporations" certain provisions of the 
state constitution, where such constitutional provisions include all 
corporations organized for business in its prohibition, and no words 
are used in the body of the act which were intended, or could fairly be 
used, as making any distinction between steam and other railroads, 
and where it is apparent that both street railroads and steam rail- 
roads are within the mischiefs recited in the preamble or other 
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parts oi the act, and within the remedies provided for in the act. 
Cheetham v. McCormick, 178 Pa. St. 187, 191, 35 Atl. 631. In Ten- 
nessee it is held that an act relating to railroads, which requires cer- 
tain precautions to be nsed in the movement of trains in the city of 
Memphis, is applicable to a dummy train of street cars. Katzen- 
berger v. Lawo, 90 Tenn. 235, 16 S. W. 611. And in Ohio, that a stat- 
ute giving a lien to mechanics, laborers, etc., for work done upon 
"any railroad, turnpike, plank road, canal or any public structure," 
applies to street railroads. New England Engineering Co. v. Oak- 
wood St By. Co., 75 Fed. 162. 

The words "railroad" and "railway" are synonymous, and, under 
all ordinary circumstances, they are to be treated as without distinc- 
tion in meaning. As said by Mr. Justice Green in Gyger y. Railway 
Co., 136 Pa. St 96, 104, 20 Atl. 399: 

"When either one or the other of these words is used in a statute, and the 
context requires that a particular kind of road is intended, that kind of a road 
will be held to be the subject of the statutory provision; but if the context 
contains no such indications, and either of the words is used in describing ' 
the subject-matter, the statute will be held applicable to every species of road 
which is embraced within the general sense of the word used." Hestonville, 
M. & P. Pass. R. Co. v. City of Philadelphia, 89 Pa. St 210; Borough of 
Millvale v. Evergreen Railway Co., 131 Pa, St 1, 18 Atl. 983; Rafferty v. 
Traction Co., 147 Pa. St 579, 589, 23 AtL 884. 

A corporation with authority to construct, complete, and operate 
a railroad is none the less a railroad corporation, within the statute 
authorizing municipal subscriptions to railroad companies, because 
it is also a coal or a mining or a furnace or a manufacturing com- 
pany. Randolph Co. v. Post, 93 U. S. 502, 511; Improvement Co. v. 
Slack, 100 U. S. 648, 659. 

In Electric Co. v. Simon, 20 Or. 60, 65, 25 Pac. 147, 148, the conten- 
tion of the plaintiff was that the statute of Oregon, which, among 
other things, provides that "a corporation organized for the construc- 
tion of any railway" might condemn land for a right of way and other 
specified purposes, contemplates the exercise of such power as much 
by street and suburban railways propelled by horse power or elec- 
tricity as railroads where cars are propelled by steam. The court, 
after reviewing the various provisions of the statute, specifying the 
objects and purposes for which land might be taken by railroad cor- 
porations, held that it did not apply to the street railway, so as to 
authorize it to take private property, without the consent of the 
owner, for its own use as a right of way. In the course of the opin- 
ion the court said: 

"While It Is true that the word 'railway' may Include railroads operated 
by steam, as well as those whose cars are propelled by some other power, 
yet it is common knowledge that such corporations as belong to the latter class 
are usually operated as street railways for local convenience. The plaintiff 
Is an electric company, and as such, we know, belongs to the class of corpora- 
tions operated as street railways for the benefit of the local public" 

After quoting several provisions of the statute, the court said: 

"Few, if any, of these provisions have any reference to the class of corpora* 
tlons to which the plaintiff belongs, and was scarcely intended to apply to 
them. They contemplate and authorize a railway to be constructed where 
none was built before, through the country; requiring bridges, cuttings, fill 
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lugs, and embankments, and sometimes tunnels through hills and mountains, 
and also the building of depots and stations for the accommodation of freight 
and passengers, of engine houses, repair shops, switches, and turnouts, to en- 
able the corporation to properly conduct its business." - 

These authorities show the necessity that exists for the courts, in 
all cases, to look carefully to the statute itself, in connection with the 
history of the times, and the contemporaneous legislation, in order 
to discover in what sense the word "railroad" is used, or to ascertain 
what particular kind of a railroad the legislature intended should 
come within its provisions. The general railroad act of 1873 may 
be said to have reference only to the railroads of commerce, and it 
is fair to presume that the legislature did not then have in mind the 
construction of street railways, although sections 1, 2, and 3, author- 
izing the formation and incorporation of railroad corporations, are 
broad enough to include corporations for the construction and main- 
tenance of street railways. 

In Oler v. Railroad Co., 41 Md. 583, 589, objection was made to the 
certificate of incorporation for a horse-railroad company on the 
ground that the provisions of the act of 1870, under which it was or- 
ganized, referred to roads similar to those alone upon which steam 
is used as the motive power. The court said: 

"We do not see why so limited a construction should be put upon this law. 
It would be against both its spirit and letter. The term 'railroad' is used 
without qualification or restriction, and we have found nowhere— either in 
the preamble or body of the law— any allusion to the motive power used, as 
limiting its ordinary meaning or making a distinctive class. It is very true 
that many of the special requirements contained in the law are applicable 
only to railroads of the character of those upon which steam is now used. 
Had they not been made parts of the law, it might have furnished an argu- 
ment, that would not have been without weight, that such roads were intended 
to be excluded from its operation; but we do not understand that their being 
In the law can furnish any sound reason* for the exclusion of other classes of 
railroads, when the language of its general provisions, as is the case with the 
law before us, is broad enough to embrace them." 

See, also, City of Chicago v. Evans, 24 HI. 52; City of Clinton v. 
Clinton & Lyons Horse Ry. Co., 37 Iowa, 61; New York Cable Co. v. 
Mayor, etc., of New York, 104 N. Y. 1, 10 N. E. 332; Lieberman v. 
Railroad Co., supra. 

In New York, from 1850 to 1884, all street railroads were incorpo- 
rated under the general steam railroad act. Cook, Stock, Stockh. 
& Corp. Law, § 912, and authorities there cited. But no question is 
here presented whether street railways can be incorporated under 
the provisions of the railroad act. The street-railway company in 
this case was not organized under the general railroad act -of Mon- 
tana. It is a corporation organized and existing under and by vir- 
tue of the laws of the state of New Jersey. The supplemental act 
passed in 1887 "in relation to railroads" does not mention street rail- 
ways, and all its provisions, independent of the section under con- 
sideration, are specially applicable to the railroads of commerce. 
Street railways were then in contemplation in the minds of the mem- 
bers of the legislature, for at the same session an act was passed giv- 
ing to all incorporated cities the power to license and authorize the 
construction and operation of street railroads. What significance, 
88 F.-38 
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if any, should be given to these facts? Is it not shown, from all this 
legislation, including section 12 of article 15 of the state constitution, 
that the legislature of Montana regarded railroads and street rail- 
roads as being different in their character? Is it not fair to infer 
that when the term "railroad" is alone mentioned the act refers only to 
the railroads of commerce, and is not this inference strengthened by 
the fact that when "street railways" are clearly intended to be em- 
braced in the provisions of the act the prefix "street" is used in order 
to specially designate the kind and character of railroad to which the 
law is intended to apply? We are of opinion that this act, in all of 
its provisions, was intended by the legislature to apply only to the 
railroads of commerce. This conclusion is supported by a careful 
consideration of each of the six sections, and the evident object and 
purpose of all their provisions, the first section (Comp. St Mont. 
1887, § 702) provides that "any railroad corporation chartered by or 

1 organized under the laws of the United States, or of any state or terri- 
tory whose line of railroad shall reach or intersect the boundary line 
of the territory at any point, may extend its railroad into this terri- 
tory from any point or points to any place or places within the terri- 
tory, and may build branches from any point of such extension or 
continuation of any such extension or branch," and then directs what 
shall be done by the corporation before making such extension, etc 
This is manifestly applicable only to the railroads of commerce, and 
has no application whatever to street railwaya The same can be 
said of the second section (703), providing that "any two or more rail- 
road corporations whose respective lines * * * are wholly or 
partly within this territory" may, in certain cases, be operated to- 
gether as one property, and their stock, franchise, and property con- 
solidated so as to become one corporation, etc. Then follows the 
third section (704), which provides that "any railroad corporation 
whose line is wholly or partly within this territory, or reaches the 
boundary line thereof, • • • may lease or purchase the whole or 
any part of the railroad or line of railroad of any other railroad cor- 
poration," together with the rights, powers, privileges, and franchises 
pertaining thereto. These sections furnish the earmarks that show 
plainly what character of railroad the legislature had in view at the 
time of the passage of the act. Section 5 (706) starts off with the 
proviso that "any railroad corporation whose line is wholly or partly 
within this territory, whether chartered by or organized under the 
laws of this territory or of the United States or of any other state or 
territory, shall have authority and power to make, issue, negotiate 
and deliver its bonds, securities or obligations, * * * execute 
and deliver such mortgages or deeds of trust upon any or all of its 
property" as the board of directors may determine or direct, and pro- 
vides that the record of such mortgages or deeds of trust in the office 
of the secretary of the territory shall be notice of their existence and 

. contents to all parties whomsoever, without any further record. Ad- 
mitting, for the s&ke of argument, that some provisions of this section 
might be applicable to street railways, if they were alluded to or men- 
tioned in the act, it is apparent from the object, scope, and effect of 
the previous sections, and the language at the head of the provisions 
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in this section, that the legislative mind was directed solely to the 
character of railroads operated by steam for the purpose of the gener- 
al traffic of carrying freight and passengers, and herein designated as 
the "railroads of commerce," as distinguished from street railways 
in the cities and towns for the convenience of passengers only. 

This brings us to the sixth section (707), — the one under considera- 
tion. It is true that the words, "a judgment against any railway 
corporation for any injury to person or property," if taken by them- 
selves, without reference to the language in the latter part of the sec- 
tion, which provides that "such lien shall be prior and sdperior to the 
lien of any mortgage or trust deed provided for in this act," or to the 
language of the previous sections, are broad enough to apply to all 
kinds of railways. But the judicial mind must draw its inspiration 
from the language of the entire act, its declared object and purpose, 
the mischiefs, if any, that it was intended to prevent, and the special 
powers and remedies it was intended to give. In the passage of this 
particular section the legislature seems to have had in mind the 
thought that the railroads with the "iron horse," extending through 
various counties of the state, in regard to which all the previous sec- 
tions had special reference, ought to be subject to some distinctive 
legislation in order to protect the class of people for whose special 
benefit this provision was inserted. It is a matter of common knowl- 
edge that there are many more judgments obtained in favor of parties 
who have been injured in their persons or property against the rail- 
roads of commerce than against the local street railways in the cities, 
because of the greater risks and hazards. The same is true of the 
other class of judgments. Moreover, such railroads often commence 
the construction and operation of their roads by executing and re- 
cording a blanket mortgage or deed of trust covering all the property 
they then had or might at any time thereafter acquire, thus making 
it difficult for people who are injured in their person or property, or 
those who have furnished supplies or performed labor for the railroad 
corporation, to obtain their just demands; and hence it was deemed 
proper, if not necessary, to pass such a law, as a protective measure. 
If it can be said that such persons also needed protection from street- 
railway corporations, the answer is that, if the legislature so thought, 
it was its duty — as in the passage of other acts at the same session — 
to have included street railways within the terms of the section. We 
bave no power to insert "street railways" into this section of the act, 
with the knowledge we have that all the other provisions of the act 
refer in clear, plain, and unequivocal terms to other kinds of rail- 
ways or railroads. Especially is this true when we find acts passed 
at the same session where the word "street" is used as a prefix to 
the word "railway" or "railroads" in all acts intended to apply to 
street railroads. It is true that the courts may in certain cases im- 
pute a legislative intent not expressed with perfect clearness, where 
the words used import such intent, either necessarily or by a plain and 
manifest implication. But it would be a dangerous exercise of ju- 
dicial authority, not to be justified by any consideration, for a court 
to declare a law by the imputation of intent, when the words used do 
not import it, either necessarily or by plain implication, and when all 
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the surroundings of the enactment clearly show that the construc- 
tion claimed could not have been within the legislative thought 
Suth. St Const § 433. It cannot reasonably be said that the words 
"railroad corporations" are used in the statute "without qualification 
or restriction," when the language used in the various provisions of 
the act clearly indicates the kind of railroads the legislature had in 
view. 

In Funk v. Railway Co. (Minn.) 63 N. W. 1099, it was held that 
chapter 13, Gen. Laws 1887, which provided that "every railroad cor- 
poration owning or operating a railroad in this state shall be liable 
for all damages sustained by any agent or servant thereof by reason of 
the negligence of any other agent or servant thereof without con- 
tributory negligence on his part when sustained in this state," is not 
applicable to a street-railway corporation. The reasons given for 
the conclusions reached are in some respects specially applicable to 
this case. The court, among other things, said: 

"But II we assume that at the time of the passage of the law of 1887 the 
history of street cars was generally known, and their use, method of opera- 
tion, and dangers therefrom well understood, can it be fairly and reasonably 
held that it was the legislative intent to apply the term 'railroad' to street 
railways? It is a matter of common knowledge that street cars operated by 
cable or electricity are more readily managed than those operated by steam, 
where long passenger and freight trains, with their weight and momentum, 
are not so easily controlled. Street cars are generally run separately, rarely 
with more than two or three coupled together, and there Is but little danger 
of collision. They do not run so rapidly, their movements are easily and 
quickly checked, and the roadbeds are constructed upon level or graded streets, 
without deep cuts, and generally lighted. Nor do street railways carry freight 
The greatest railroad hazard, and danger of personal Injury to railroad em- 
ployes, arises from operating freight trains. There is no such danger in op- 
erating street railways, whatever may be the motive power, because they do 
not carry freight. Especially is the danger in coupling freight cars entirely 
absent They get their business from the street, usually in populous cities, 
where passenger travel is the only business carried on. Street cars do not 
usually run beyond the city limits, and none beyond the state boundary. 
The word 8 in the law of 1887 making a railroad corporation operating a rail- 
road in this state liable for damages 'when sustained within this state' were 
undoubtedly aimed at the railroads operated by steam, where their lines ex- 
tended beyond the Jurisdiction of the state. It is true these restrictive words 
would include railroads operated by steam wholly within the state, but they 
were inserted to prevent the bringing of suits where the Injury was sustained 
upon railroads outside of this state, but where the lines of the same railroad 
come within the boundary of our own state. Hence the words, 'when sus- 
tained within this state,' evidently refer to railroads operated by locomotives, 
and it was such railroads the legislature had in contemplation when this term 
was used. Through our territorial and state legislation, the term 'railroad' 
has acquired a definite and well-understood meaning, and it has never been 
understood to include street railways. It 18 usually applied to the ordinary 
steam railroad of commerce, and, when there has been legislation In regard 
to street railways, they have been so designated. * * • If we were to hold 
that the term 'railroad' In the law of 1887 applied to street railways because 
the word is broad enough to cover all roads constructed of iron or steel rails 
for wheels of cars to run upon, we see no reason why it should not be so con- 
strued whenever found in the other legislation of this state. This would re- 
quire street railways to build depots and waiting rooms for passengers, for 
there is just as much reason to make the word 'railroad' applicable in this 
respect as to personal Injury cases. This is but one of the very many in- 
stances where by the use of the word 'railroad' the company is required to 
perform certain duties, in respect to which It cannot reasonably be said that 
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the meaning of such words includes street railways. To so construe it In such 
instances would lead to confusion, and be a palpable violation of the legislative 
intent" 

. Mitchell, J., in a concurring opinion, said: 

"But according to common popular usage the word 'railroad,' without any 
qualifying or explanatory prefix, is generally understood as referring ex- 
clusively to ordinary commercial railroads, used for the transportation of both 
passengers and freight, and whenever street railroads are referred to the word 
'street* is prefixed. This is also the general legislative use of the words. 
In all the legislation of this state I have found no act (unless this be an ex- 
ception) In which the word 'railroad* or 'railway/ standing alone, was not evi- 
dently intended to apply exclusively to ordinary commercial railroads. Neither 
have I found an act (unless this be an exception) which had reference to 
street railroads in which the word 'street* was not prefixed. I do not claim 
that there might not be a law enacted where it would be evident, from Its 
subject-matter and object, that the word 'railroad' was intended to include 
street, railroads. But in my opinion this is clearly not such a case. The oc- 
casion for enacting this law was the peculiar risks incident to the operation 
of railroads, and especially those resulting from the negligence of fellow 
servants. The remedy sought to be attained -was better protection to railroad 
employes from these peculiar hazards. • * * The question is not whether 
the legislature had the power to place street railroads in the same class with 
ordinary commercial railroads, but whether they have in fact done so. The 
difference in conditions affecting the risks to which employes are exposed 
is sufficiently substantial to authorize the legislature to make the law ap- 
plicable to ordinary commercial railroads alone, and furnishes, in my Judgment, 
ample reason for concluding that they so intended, and that they used the 
word 'railroad' in its ordinary popular sense, and In the sense in which they 
themselves had generally used it in other statutes." Riley v. Railroad Go.' 
(Tex. Civ. App.) 35 S. W. 826; Railway Co. v. Johnson (Wash.) 25 Pac. 1081; 
Sears v. .Railway Co., 65 Iowa, 742, 744, 23 N. W. 150. 

The direct question here involved waa presented in Manhattan 
Trust Co. v. Sioux City Cable Ry. Co., 68 Fed. 82. The court held 
that the Iowa statute (McClain's Code, § 2008), which declares that "a 
judgment against any railway corporation for any injury to any per- 
son or property, shall be a lien within the county where 'recovered 
on the property of such corporation, and such lien shall be prior and 
superior to the lien of any mortgage or trust deed executed since the 
4th day of July, A. D. 1862," did not apply to street-railroad cor- 
porations. The court said : 

"It cannot be questioned, on the one hand, that a company engaged in oper- 
ating street cars upon lines of rails laid down along the streets of a town 
or city, for the transportation of passengers, is, in one sense, a railway cor- 
poration, nor, upon the other hand, that there is a marked and recog"iz?d dis- 
tinction between street-railway lines and those engaged in the general passen- 
ger and freight traffic of the country. * • * The point in dispute resolves 
Itself into the question whether, in the legislation of the state, the terms 'rail- 
road or railway lines/ or corporations operating railroads or railways, should 
be held to include street railways, when the latter class is not specifically 
named. The section of the Code already cited * * * forms part of chapter 
5, tit 10, McClain's Code Iowa, which includes the legislation In regard to 
railways. An examination of the 147 sections of this chapter shows that in 
none of them are street railways named, and at least 137 thereof show af- 
firmatively, by the nature of the provisions thereof, that It w,as not the Intent 
to include street railways therein; and it is therefore the fair inference that 
the entire chapter was intended to apply only to the other class of railways. 
Thus, In this chapter It is enacted that every corporation operating a railway 
shall, at all highway crossings, construct cattle guards, and erect signboards; 
must connect its line, by means of a Y, with all intersecting lines, and receive 
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and draw the cars of all connecting lines; must stop not less than 200 feet 
from any other line of railway intersected op crossed; and must give signals, 
by bell or whistle, beginning at least 60 rods from all highway crossings, of 
the approach of all trains. The application of these and similar provisions of 
this chapter would be practically a prohibition of the running of street cars." 

After pointing out other distinctions, the court proceeds: 

"So far the question has been considered as though all the provisions of chap- 
ter 5, tit 10, McOlain's Code, had been adopted at one time by the legislature, 
whereas, In fact, they were not, and therefore It can be properly urged that 
regard must be had to the act which first adopted into the legislation of the 
state the provisions of the section under consideration; for if it should appear 
from the terms of that act, as it passed the legislature, that it was Intended to 
include street railways within its provisions, such legislative intent would 
not be changed or defeated because the section was subsequently codified as 
part of chapter 5, tit. 10." 

After referring to the 11 different sections of the supplemental act 
(Laws Iowa 1862, c. 169), it is said: 

"It Is clearly apparent that, of these sections, at least nine have no applica- 
tion to street railways; and why, therefore, should It be held that the other 
two, to wit, sections 7 and 9, were intended to Include street railways, when 
they are not named therein, and the same words, to wit, 'railroad company/ 
are used in these sections as are employed in the other nonapplying sections? 
Upon what theory can the court rightfully enlarge the meaning of the words 
'railroad company/ as used In sections 7 and 9, over the plain construction 
applicable to these same words when used in the other sections of the statute? 
There is certainly nothing in the language of these sections, or In the context, 
, that gives support to the contention that the legislature intended these sections 
to apply to a class of corporations not included in the other sections of the 
act * * * The conclusions reached are that, as there is In fact a marked 
distinction between railroads used in the furtherance of the general passenger 
and freight traffic of the state, and those used for street purposes only, we 
should naturally expect to find in the legislation of the state provisions ap- 
plicable to the one class which are not applicable to the other; that an ex- 
amination of the statutes of the state shows that such difference is recognized 
therein; that chapter 5, tit 10, McClaln's Code, is Intended to embrace the 
provisions* applicable to companies engaged In the general passenger and 
freight traffic; that, as that is the general purpose of the chapter, the court is 
not justified in excepting out of it one or two sections, and holding that they 
include also street railways, when the latter are not specifically named therein, 
and there is nothing in the context of the chapter, or In the text of the original 
act of 1862, which shows the legislative intent to include street railways 
therein; that the adoption of other sections of the statute, not included in 
said chapter 5, which authorize the construction and operation of street rail- 
ways under the control of the city or town, with special provisions In regard to 
right of way and liability for injuries caused to others, shows clearly that the 
legislature did not Intend to include street railways within the provisions of 
chapter 5, tit 10; and that the court cannot so include them upon the argu- 
ment that the proper protection of the people requires the application of the 
same rule to both classes of corporations,— it being for the legislature to give 
force to this argument, if It deems it advisable so to do." 

Having arrived at the conclusion that the statute in question is 
not applicable to street railroads, and this being conclusive of the case, 
it is unnecessary to notice any of the other objections presented by 
appellant. The decree of the circuit court is reversed, and the cause 
remanded, with instructions to dismiss the bill. 
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McGBORGB et al. v. BIGSTONB GAP IMP. 00. 

(Circuit Court, W. D. Virginia, July 27, 189&) 

1. Authority of Trustees— Institution of Suits. 

Where property Is vested In three trustees, with power to bring suits, 
etc., one of them has no authority to institute a suit without the knowledge 
and consent of his co-trustees, 
a. Equity— Decree for Costs. 

Where persons are made parties complainant to a bill without their 
knowledge or consent, and a decree is entered against them for costs, such 
decree is a nullity as to them, and they may have their names stricken from 
the record on filing a petition therefor in the cause. 
8. Same— Authority of Attorney. 

An attorney employed to bring a suit, without specific instructions as to 
what court to commence it in, may, in the exercise of a sound discretion, 
resort either to a state or a federal court 

These petitions were filed in the case of William McGeorge, Jr., 
and others against the Bigstone Gap Improvement Company, by Wil- 
liam McGeorge, Jr., Joseph B. Altimus, George Burnham, and Henry 
Lewis, praying that their names be stricken from the record and 
proceedings in said cause, and that they be relieved and discharged 
from any and all liability on account of costs or otherwise, or in any 
wise, in said suit. 

H. S. K. Morison, for petitioners, 
Bullitt & Kelly, for defendant 

PAUL, District Judge. These petitions, and the evidence taken 
thereon, present the following facts: 

On May 27, 1893, the bill was filed in this suit, and the following 
persons were named as plaintiffs, to wit: William McGeorge, Jr., who 
sues in his own right and as trustee, etc., John C. Bfcllitt, Samuel 
Dickson, Joseph I. Doran, Joseph B. Altimus, George Burnham, 
Charles C. Harrison, Dr. William Pepper, John H. Dingee, Sabin 
W. Colton, Jr., and Henry Lewis, all citizens of the state of Pennsyl- 
vania, suing for themselves and all other creditors and stockholders 
who would become parties and contribute to the cost, — against the 
Bigstone Gap Improvement Company (hereafter called the 'Improve- 
ment Company"), a corporation under the laws of Virginia, The 
bill alleged mismanagement of the business of the defendant com- 
pany, its insolvency, and prayed for the appointment of a receiver. 
Temporary receivers were appointed, a temporary injunction order 
issued, and a rule awarded requiring the defendant company to ap- 
pear on the 13th of June, 1893, to show cause, if any, why the tempo- 
rary appointment of receivers should not be made permanent. The 
rule to show cause was heard on the 13th of June, 1893, and on Sep- 
tember 4, 1893, a decree was entered by Judge GoflP dissolving the in- 
junction, providing for the settlement of their accounts and the dis- 
charge of the temporary receivers, and dismissing the bill at the 
costs of the complainants. At the May term, 1895, of this court, 
a decree was entered against the complainants McGeorge, Altimus, 
Burnham, and Lewis for the whole of the costs of the suit, and execu 
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tion was awarded in favor of the defendant company. The names 
of Bullitt, Dickson & Dale, a law firm of Philadelphia, appeared on 
the bill as solicitors for the plaintiffs. These attorneys appeared 
by counsel before the court on the 13th of June, 1893, and stated 
that their names had been used without their authority; and, on mo- 
tion, their names as attorneys were withdrawn from the record. On 
the 4th of September, 1893, in the decree entered as of that date, the 
names of J. C. Bullitt, Joseph I. Doran, and Samuel Dickson were 
stricken from the bill for the reason that they had been made com- 
plainants without their authority. At the October term, 1893, for 
the same reason, the names of John H. Dingee and Sabin W. Colton, 
Jr., were stricken from the bill. And subsequently the names of 
Dr. William Pepper and Charles C. Harrison disappeared from the 
proceedings in the cause, — Pepper's by death, and Harrison's by re- 
quest. Thus, wh^n the decree for costs was entered at the May 
term, 1895, the only remaining complainants on the record were the 
said William McGeorge, Jr., Joseph B. Altimus, George Burnham, 
and Henry Lewis, against whom the decree was entered. 

The evidence shows that, a short time prior to the institution of 
the suit, Mr. M. B. Wood, of Bristol, Va., who held some of the bonds 
and stock of the Bigstone Gap Improvement Company, had a con- 
ference with the complainant McGeorge about bringing a suit, and 
having receivers appointed for the Improvement Company; that, in 
that conference, McGeorge said he wished P. S. Blair, a prominent 
attorney of Wytheville, Va., to be employed as counsel. McGteorge 
gave Wood the names of the persons to be made parties complainant 
in the bill. After the conference between Wood and McGeorge, the 
latter returned to Philadelphia; and shortly afterwards he had a 
conference with his co-trustee, Samuel Dickson, in a deed of truBt 
executed by William D. Jones to secure a loan (which trustees held 
some of the bonds of the Improvement Company as collateral for said 
loan), as to the propriety of joining the people they represented in the 
proposed suit; having previously agreed with Wood that, if he 
(McGeorge) and Dickson agreed as to the appointment of a receiver 
for the Improvement Company, he (McGeorge) was to telegraph 
Wood, using a cipher message, saying, "Wheat is going up." After 
McGeorge had met and talked with Dickson on the subject, he wrote 
to Wood as follows: 

"Philadelphia, May 22d, 1893. 
••Hon. M. B. Wood— My Dear Judge: I had an opportunity to-day, for the 
first time, to talk over the matter of the receivership of Big S. G. Imp. 
Co. with Mr. Dickson. Dr. Bailey was present. Mr. Dickson wanted us to 
agree on J. K. Taggart for receiver. He thought the V. G. & I. Go. would 
insist upon that as a sine qua non. We suggested Major Wood, and it was 
finally agreed that Major Wood and J. K. Taggart should be made receivers. 
In that event it would be proper to have the Virginia Goal & Iron Co. made 
parties, as Taggart would represent them. I did not dare to telegraph all this, 
and so write promptly. Yours, very truly, 

"[Signed] Wm. McGeorge, Jr." 

On the 25th of May, 1893, Mr. Blair, in order, he says, to be sure 
that the list of names was correct, sent from Richmond, Va., to 
McGeorge the following telegram: 
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"May 25, 1883. 
"To William McGeorge, Jr., Bullitt Building, Philadelphia, Pa.: If Judge 
Goff will appoint Wood and Taggart on a bill by you as trustee, and any other 
noncitizens, must I file it and get order? Give names of plaintiffs. 

"P. a Blair." 

The complainant McGeorge not being in the city of Philadelphia 
at the time, the telegram was delivered to his son, Arthur McGeorge, 
who answered as follows: 

"Dated Philadelphia, Pa,, 28 May, 1898. 
"To F. S. Blair, Richmond, Va.: McGeorge in New York. Dickson says 
take instructions from Judge Wood. Arthur McGeorge." 

Wood having previously furnished Blair with the list of names 
given him by McGeorge, Blair presented the bill, with the names in- 
serted, to Judge Goff; and the temporary receivers were appointed, 
and the injunction granted. 

For convenience, the court will consider first the joint petition 
of Altimus, Burnham, and Lewis. The evidence, taken in con- 
nection with this petition, •establishes certain facts about which 
there can be no question. It is clearly shown that the petitioners, 
Altimus, Burnham, and Lewis, who were made complainants in the 
bill filed in this suit, did not themselves employ counsel to bring 
the suit, or authorize the same to be brought, either themselves or 
through McGeorge; that they did not know such a suit had been 
instituted until over two years after the suit had, by decree entered 
by Judge Goff, been dismissed at the costs of the plaintiffs; that, on 
learning that they had been made parties complainant in this suit, 
they took immediate steps to have their names stricken from the 
record, and to be relieved from the payment of costs, and from any 
other liability accruing therein, on the ground that the use of their 
names as complainants was without their authority, and was an im- 
position upon the court. Of these three petitioners, Altimus testi- 
fies that the first time he heard of the pendency of the suit was on 
October 15, 1895. Burnham and Lewis testify that they knew noth- 
ing of the institution of such a suit until December 9, 1895. Mc- 
George testifies that prior to these dates he had not spoken to any of 
them about the institution or pendency of the suit. But counsel 
for the defendant insist that McGeorge had authority to institute 
this suit in the name of himself, Altimus, Burnham, and Lewis, on 
the ground that these persons were trustees in what is known as the 
"Altimus-Benson-MaGeorge Trust." Under this trust deed, entered 
into in 1883, it appears that eight or ten persons owning undivided 
interests in certain lands in Virginia and Kentucky, for the purpose 
of being able to handle it conveniently, agreed to convey it to these 
trustees, — the conveyance to be made to the trustees as individuals; 
that the public was not to know that they held the land in trust; 
that the trustees were to have full power to sell, lease, and convey 
these lands, and full power to bring and defend any and all suits in 
reference to the trust property; that a part of this trust property 
was sold to the defendant, the Improvement Company, — the trustees 
receiving as consideration therefor certain bonds and stocks of the 
Improvement Company, which were held by said trustees at the time J 
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of the institution of this suit, — and in this way they were interested 
in the affairs of the Improvement Company. It farther appears 
from said evidence that said trustees were interested as individuals 
in the trust property, but, as the trust property was held by them 
as individuals, all suits were brought in their names as individuals. 
It is contended that the evidence shows that the other trustees 
delegated their authority to their co-trustee, McGeorge; that for 
years prior thereto, and at the time the suit was brought, all of the 
affairs of the trust were managed by him; that he had full charge, 
not only of the ordinary business of the trust, but also of its legal 
matters; that he frequently directed settlements and the bringing of 
suits without consultation with his co-trustees, and that his actions 
in so doing had never been disapproved by his co-trustees; and that 
he was generally "understood by the public at large to have full au- 
thority in the premises. The claim of delegated authority cannot 
apply to Burnham, for the evidence shows that he, from the organ- 
ization of the trust to the present, has never been a trustee. The 
trustees at the time the suit was instituted were McGeorge, Altimus, 
and Lewis. The strongest evidence to sustain the position that the 
other two trustees had delegated their authority to McGeorge, and 
that he had general charge of the affairs of the trust, are the deposi- 
tions of two practicing attorneys who were formerly counsel for the 
Altimus-Benson-McGeorge trust, — one from the year 1884 to 1888 
or 1889; the other from September, 1889, to August, 1890,— as local 
counsel, having been previously employed for several months in con- 
junction with the then local counsel. The court has carefully con- 
sidered these depositions, and the objections taken to the same by 
counsel for the petitioners; and it considers that they are insufficient 
to establish the fact that the co-trustees of McGeorge had delegated 
to him the authority vested in the three by the trust deed. The 
only other witness introduced by the Improvement Company to 
prove that McGeorge had authority to act for his co-trustees is D. C. 
Anderson, the agent in Virginia of the Altimus-Benson-McGeorge 
trust. He is asked: 

"Q. Did you get all your instructions with reference to the Interests of the 
Altimus, Benson, and McGeorge trust from Mr. McGeorge? A. These in- 
structions came through Mr. McGeorge, but they were, as I always understood 
them, the instructions of the trustees as a body. I was employed, not by Mr. 
McGeorge personally, but by the board of trustees, at a regular meeting of the 
trustees. Business of importance I submitted to the trustees, through Mr. 
McGeorge. In answering my communications, he would Invariably say that 
he had consulted Mr. Altimus and Mr. Lewis, or either of them, and that they 
had decided the matters submitted." 

Again, after speaking of a sale he had made of some white oak 
timber, he is asked: 

"Q. Did you not consider this as being done under Mr. McGeorge, and did 
you observe and abide by the directions which he gave you? A. I considered 
that I was employed by the trustees, and, as I have already stated, all business 
of importance was submitted to them, through Mr. McGeorge; and when Mr. 
McGeorge wrote me, directing me to do anything, it was as the result of the 
action of the trustees, or of conferences between him and Mr. Altimus and 
Mr. Lewis, or either of them. I have no recollection at all of having sub- 
mitted any proposition or matter of business of any Importance in which Mr. 
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McGeorge, in sending me instructions, did not state that he had submitted 
the matter to Mr. Altimus or to Mr. Lewis, his co-trustees, or either of them." 

Altimus, one of the trustees, is asked in his deposition: 
* r Q. Had there ever been any consultation between you and Mr. McGeorge, 
as co-trustees, with reference to the bringing of that suit? A. No. Q. Please 
state whether or not Mr. McGeorge had any authority from you— either special 
or general— to bring suits of this character? A. None whatever." 

Again, on cross-examination: 

"Q. Do you mean that Mr. McGeorge consulted you about everything? A. 
Bverything. Q. Is it not a fact that Mr. McGeorge really only consulted you 
about matters of importance, and that the ordinary business he attended to 
himself? A. In all the business generally we held a consultation as trustees." 

Lewis, the other trustee, states in his deposition that he never au- 
thorized McGeorge to bring suits in his behalf, and that there had 
never been any consultation between him and McGeorge as to bring- 
ing this suit. McGeorge, in answer to the question, "Who had 
actual charge of the business of the Altimus, Benson, and McGeorge 
trust?" says: 

"No one had actual charge, In the sense of having discretionary power in 
regard to it. Everything that was done was done upon consultation with the 
trustees; but the trustees paid me a salary to carry on the correspondence, 
and announce their conclusions and agreements from time to time." 

This evidence disposes of the contention that McGeorge was au- 
thorized by his co-trustees to exercise the authority vested in the 
three trustees. It is scarcely necessary to cite authority for the prop- 
osition that a power conferred upon three trustees cannot be exer- 
cised by one only. The doctrine is thus stated in 1 Perry, Trusts, 
§ 411: 

"Where a settlor vests his property in several co-trustees, they all form, 
as it were, one collective trustee. Therefore they must perform their duties 
in their joint capacity, even in making a purchase. In law there is no such 
person known as an acting trustee, apart from his co-trustees. All who ac- 
cept the office are acting trustees. If any one trustee who has accepted re- 
fuses to join in the proposed act, or Is incapable, the others cannot proceed 
without him, but an application must be made to the court. So, if trustees 
bring suits or defend suits in court, they must act jointly. • * •" 

The petition of McGeorge to be relieved from the payment of costs, 
in view of the facts already recited, requires but brief discussion. 
The evidence shows that he was one of the active movers in bringing 
the suit. Without his co-operation, it is doubtful if any proceedings 
would have been commenced. Through Wood, he employed Mr. 
Blair as attorney for the complainants, and furnished a list of names 
of persons to be made parties plaintiff. The day the receivers were 
appointed and the injunction granted, Dr. Bailey, who, McGeorge 
wrote to Wood, was present at the interview which McGeorge had 
with Dickson, wrote to McGeorge from Richmond, telling him what 
had been done. A copy of a newspaper published at Bigstone Gap, 
of June 1, 1893, was mailed to, and received by, him. This news- 
paper contained a number of articles on the appointment of the re- 
ceivers; giving the name of McGeorge as one of the plaintiffs, and 
criticising him as the chief instigator of the proceedings. Mc- 
George's letters of October 31 and of November 11, 1893, to Ayers 
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show that he knew of the pendency of the suit, and of the proceedings 
had prior thereto. This was two years before the decree for costs 
was entered against him. Yet he took no steps looking to his re- 
lease from the cause as one of the complainants improperly made so, 
or to prevent the rendering of the decree for costs. In his deposi- 
tion he states that he objects to the suit because the bill contains 
scandalous matter, of which he was not cognizant, and that the 
suit was brought in the federal court, instead of, as he expected, in 
a state court. But the evidence fails to show that he gave his coun- 
sel any specific or general instructions as to the court in which he 
wished the suit to be brought In a case like this, where both the 
state and the federal court have concurrent jurisdiction, the attorney 
bringing the suit may, in the absence of instructions from his client, 
in the exercise of a sound discretion, choose either forum. The Im- 
provement Company, in its answer, insists that the decree for costs 
which it is sought to annul was a final decree, and ended the cause, 
and that therefore this court cannot entertain these petitions to 
annul that decree. The court holds that the decree, as to Altimus, 
Burnham, and Lewis, was a nullity, and that it has jurisdiction in 
this proceeding to so declare the same. In Shelton v. Tiffin, 6 How. 
163, the supreme court says: 

"An appearance for a party not served, by counsel, who has no authority to 
waive process and defend the suit, does not bind the party, and the judgment 
or decree is a nullity." 

The principle is thus stated in Black, Judgm.: 

"If an attorney, assuming without authority to act for the plaintiff, brings 
a suit, and loses it, the defendant recovering a judgment for costs, equity will 
restrain the enforcement of such judgment in the same circumstances which 
would induce it to relieve the defendant in the converse case.' 9 Black, Judgm. 
§374. 

The court sees no ground for sustaining the petition of William 
McGeorge, Jr., and the same will be dismissed. The court sustains 
the petition of Joseph B. Altimus, George Burnham, and Henry 
Lewis. An order will be entered setting aside and annulling the 
decree heretofore entered, requiring these petitioners to pay the costs 
of this suit 



FOSTER et al. v. BANK OF ABINGDON et al. 
(Circuit Court, W. D. Virginia. July 27, 1898.) 

1. Banes and Banking — Surra by Depositors. 

A depositor in a bank does not sustain to It a relation like that of a stock- 
holder in a corporation, and therefore is not subject to the requirement of 
the ninety-fourth equity rule, requiring stockholders, before they can main- 
tain suits, to assert rights properly enforceable by the corporation itself, 
to show that they have sought in vain to procure action by the corporation. 

9. Equity Pleading— Joinder of Causes of Action. 

A bill by depositors against the directors of a bank for negligence In the 
discharge of their duties resulting in Injury to plaintiffs and other deposi- 
tors is not rendered bad for misjoinder of causes of action by a further 
allegation that the president of the bank, by fraudulent representations, 
induced plaintiff to deposit money therein. 
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Rhea & Peters, Curtain & Haynes, and D. F. Bailey, for complain- 
ants. 

White & Penn, Fulkerson, Page & Hurt, and Honaker & Hutton, 
for defendants. 

PAUL, District Judge. This suit is brought by the plaintiffs, who 
were depositors in the Bank of Abingdon. They sue for themselves 
and all other creditors who may come into the cause and contribute 
to the costs thereof. The only questions now before the court are 
raised on demurrer filed by the defendants. The grounds assigned 
for sustaining the demurrer are the following: 

"(1) That it appearetfa by the complainants' own showing by the said bill 
that they are depositors In the Bank of Abingdon, an ordinary bank of dis- 
count and deposit, of which the defendants were directors, and that, being 
such, they have no right to institute this suit against the said defendants, 
there being no allegation in said biU that the authorities of said bank decline 
to sue. 

"(2) That the said biU is exhibited against these defendants by complainants, 
on behalf of themselves and all other creditors of said bank, to hold them re- 
sponsible as directors of the said Bank of Abingdon for losses alleged to have 
occurred to the said complainants by reason of the misconduct of said direct- 
ors; and in said bill several distinct and independent matters and causes, 
which have no relation to each other, are embraced,— matters in which all the 
said complainants are not interested, and other matters which do not affect 
all of said defendants. 

The demurrer admits the properly pleaded allegations of the bill. 
The bill alleges the insolvency of the defendant bank; charges that 
no regular meetings of the stockholders or of the board of directors 
had been held for a long period of time; that the business of the bank 
had been conducted from year to year under the reckless and careless 
management of the directors of said bank; that the bank, under 
their management, was completely wrecked, the moneys of its de- 
positors squandered in wild speculation, worthless securities and 
loans, in consequence of which the bank became hopelessly insolvent, 
and was forced to make an assignment It further charges "that 
the liabilities of said bank amount in the aggregate to the sum of 
$230,000 or more, whereas the available assets will not pay one- 
fourth of the indebtedness"; that a large part of the debts due the 
bank are owed by insolvent parties, to whom the money was loaned 
with reckless and gross negligence of the interests of the depositors. 
It charges that large sums of money were loaned to insolvent in- 
dividuals and firms, designated in the bill, for which there were no 
indorsers, or, if any, they were insolvent, and that the insolvency of 
the borrowers and indorsers was known to the board of directors; 
that these officers themselves obtained large loans, a part of which 
they pretended to secure with what are charged to be worthless col- 
lateral securities; that one of the directors is due the bank f 10,000 
for money loaned him without any security whatever, and that the 
collection of the same is now barred by the statute of limitations; 
that a large portion of the collateral received by the bank for money 
loaned consists of spurious stock of the Abingdon Development Com- 
pany, which was in this way converted into money by the officials of 
the bank, thus practicing a transparent fraud on the complainants 
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and other depositor* It alleges that, if ordinary care and prudence 
had been exercised by the officers of the bank, all of the money of the 
complainants and of other creditors of said bank would have been 
saved, and the wreck of the bank averted. The bill further charges 
that the president of the bank, by representing to the complainants 
that the bank was solvent, and that its stock was worth f 110 on 
the share, induced them to deposit in said bank about f 18,000. It 
charges that the officers and directors have violated the laws of the 
state of Virginia, and the general law governing their conduct and 
management of said bank; that they failed to use ordinary care and 
diligence in the management of its affairs, and have been guilty 
of gross and inexcusable negligence instead; that the assets of the 
bank which went into their hands were largely more than sufficient 
to pay and satisfy the whole of the demands of the complainants and 
of other depositors if the defendants had used ordinary care and 
diligence in the management of the same. The bill alleges that, 
by reason of the failure of the defendants to exercise such care and 
diligence, the defendants have become and are severally and jointly 
liable to the complainants and other depositors and creditors of the 
bank for the amount of their deposits, with interest thereon. It 
prays a reference, and that the conduct of the officers and directors 
of said bank be inquired into, and that the officers named as defend- 
ants be held liable for their defalcations to the complainants and 
other depositors. 

In the first ground of demurrer assigned, it is insisted that, the 
complainants being depositors in said bank, they have no right to in- 
stitute a suit against the defendants, who are directors of the bank, 
there being no allegation in the bill that the authorities of the bank 
decline to sue. That a stockholder in a corporation cannot main- 
tain in this court a bill in equity against the corporation and other 
parties founded on rights which may properly be asserted by the 
corporation, without setting forth the efforts of the plaintiff to se- 
cure such action as he desires on the part of the managing directors 
or trustees, and, if necessary, of the shareholders, and the causes 
of his failure to obtain such action, admits of no discussion. These 
allegations are made necessary by the provisions of the ninety-fourth 
equity rule, and we have numerous decisions of the federal courts 
based on the requirements of this rule. Dannmeyer v. Coleman, 11 
Fed. 97; Hawes v. Oakland, 104 U. S. 450; Huntington v. Palmer, 
Id. 482.; Bell v. Donohue, 17 Fed. 710; Church v. Railroad Co., 78 
Fed. 526. Counsel for the defendants have discussed the demurrer 
as though this were a suit by a stockholder of a corporation against the 
directors thereof. All of the authorities cited are in support of this 
position. But the court conceives there is a wide difference between 
the relation of stockholders in a bank to the corporation of which 
they are members, and a majority of whom exercise a controlling in- 
fluence in all its affairs, and a depositor of the bank who has no 
voice in its control and management. The general relation of the 
bank to a depositor is that of debtor and creditor. City of St Louis 
v. Johnson, 5 DHL 241, Fed. Cas. No. 12,235. Under certain condi- 
tions a stockholder in a bank bears the relation of debtor to the 
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depositor. The relation of the directors of a bank to its depositors 
is that of trustees to cestuis que trustent, and, as such, they are per- 
sonally responsible for frauds and losses resulting from gross negli- 
gence and inattention to the duties of their trust. Bank v. Bos- 
seiux, 3 Fed. 817; Marshall v. Bank, 85 Va. 676, 8 S. E. 586. The re- 
quirements of the ninety-fourth equity rule as to precedent action to 
be taken by a stockholder before he can maintain a suit against the 
bank and its directors do not apply to a depositor, and no case to 
which the attention of the court has been directed so holds. But 
that a depositor can maintain a suit against a bank and its officers 
for losses occasioned by their fraud or negligence is sustained by 
both state and federal decisions. Marshall v. Bank, 85 Va. 676, 8 
S. E. 586; Solomon v. Bates (N. C.) 24 S. E. 478; Bank ▼. Bosseiux, 3 
Fed. 817, and others. 

The second ground on which it is claimed that the bill is demur- 
rable is because it contains several distinct and independent matters 
and causes which have no relation to each other. The charges in 
the bill are that the president of the bank, by false and fraudulent 
representations, induced the plaintiffs to. deposit in said bank; and 
it is also charged that the directors of the bank, of whom the presi- 
dent is one, by their negligence and failure to discharge their duties, 
injured the plaintiffs and all other creditors of said bank. In a case 
already quoted (Solomon v. Bates, supra), the supreme court of North 
Carolina says: 

"It is not a misjoinder of causes of action to join in the same action, brought 
against bank directors individually, a cause of action for gross negligence In 
the discharge of their duties, whereby the plaintiff was injured, with causes 
of action for fraud and deceit in making false statements and misrepresenta- 
tions of the condition of the bank, whereby the plaintiff was induced to deposit 
his money in the care of the bank." (Syllabus.) 

The demurrer is not well taken, and will be overruled, with leave to 
the demurrants to answer. 



BRUNSWICK TERMINAL CO. et al. v. NATIONAL BANK OF BALTIMORE. 

(Circuit Court, D. Maryland. July 8, 1898.) 

t Conflict of Laws— Limitation of Actions. 

Statutes of limitation affect the remedy, and not the substantive right, 
and are determined by the law of the forum. 

2. Same— Corporations— Stockholders' Liability under Laws of Another 
Stater 

The Maryland statute of limitations is pleadable in an action in a federal 
court in that state, against a citizen thereof, to enforce a liability imposed 
by a Georgia statute on stockholders in a Georgia bank, when the statute 
giving the right of action does not itself provide a limitation, and especially 
when there is no statute of limitations whatever in Georgia applicable to 
the case. 

8. Federal Courts— Following State Decisions. 

A decision by a state court that every right of action given by a statute 
is in the nature of a specialty is not, when applied to a particular statute 
of that state, a construction of that statute which a federal court Is bound 
to foUow, bat is a ruling upon the question of general law. 
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L Limitation of Actions— Liability of Stockholder or Bake. 

The Maryland statute requiring actions on the case, or actions of debt 
on simple contracts, to be- brought within three years, is applicable to an 
action to enforce the statutory liability of a stockholder in a bank of an- 
other state. 

Demurrer to Defendant's Plea of the Maryland Statute of Limita- 
tions. 

Williams & Williams and Goodyear & Kay, for plaintiffs. 
Wm. A. Fisher, James L. McLane, and Allan McEane, for de- 
fendant 

MORRIS, District Judge. This is a suit in equity by creditors 
of the Brunswick State Bank of Georgia, who are citizens of Georgia, 
against the National Bank of Baltimore, a citizen of Maryland, to 
enforce a statutory liability imposed by the statute of Georgia upon 
stockholders in the Brunswick State Bank. The defendant has 
pleaded the Maryland statute of limitations applicable to actions of 
assumpsit or on the case, or actions of debt on simple contracts, 
which requires the suit in .such cases to be commenced within three 
years. The complainants demur to this plea. The questions now 
before the court are: First, is it the Maryland statute or the Georgia 
statute of limitations which is applicable to this action? And, sec- 
ond, if the Maryland statute does apply, is this court, in applying 
the Maryland statute, controlled by the decisions of the supreme 
court of Georgia holding that the right of action given by the Georgia 
statute against stockholders is in the nature of a specialty? 

First, as to whether the Maryland or the Georgia statute of limita- 
tions is applicable: The established rule is that remedies are de- 
termined by the law of the forum, and that statutes of limitations 
are part of the remedy, and are not laws affecting rights. McElmoyle 
v. Cohen, 13, Pet. 312-327; Bank v. Eldred, 130 U. S. 693-S96, 9 Sup. 
Ct. 690; Tfelegraph Co. v. Purdy, 162 U. S. 329-339, 16 Sup. Ct. 810; 
Williard v. Wood, 164 U. S. 502-520, 17 Sup. Ct. 176; Townsend v. 
Jemison, 9 How. 407; Railway Co. v. Wyler, 158 U. S. 285-289, 15 
Sup. Ct. 877. By the general rule, therefore, it is the Maryland 
statute of limitations which is applicable to this suit, which the com- 
plainants have instituted in the district of Maryland. If the conten- 
tion of the complainants, that the Georgia law of limitations is to be 
here applied, is sustainable, they must show some recognized excep- 
tion to the established rule.. Counsel for complainants contend that, 
in suits against stockholders to enforce a statutory liability to the 
creditors of a corporation, the general laws of limitations of. the state 
creating the corporation are to be applied, no matter in what state 
the suit is prosecuted; and they rely upon the following cases as 
supporting this alleged exception to the general rule: Flash v. 
Conn, 109 U. S. 371-378, 3 Sup. Ct 263; Bank v. Francklyn, 120 
U. & 747-756, 7 Sup. Ct. 757; Andrews v. Bacon, 38 Fed. 778. It 
is to be observed that there is no period of limitation prescribed by 
the Georgia law which makes the stockholders liable to this action. 
If the statute giving the right to sue limited the duration of the 
right, undoubtedly the limitation would apply in this jurisdiction, 
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just as in Georgia. The Harrisburg, 119 U. S. 199-214, 7 Sup. Ct. 
140. But not only is there no special limitation put upon this right 
of action by the Georgia law which gives it, but thfc supreme court 
of Georgia has held that there is no clause of the general law of 
limitations enacted by Georgia which is applicable to this action. In 
Thornton v. Lane, 11 Ga. 459-502, the supreme court of Georgia, in 
considering this question, said, <r We are clear that a statutory lia-. 
bility is not included within any of the acts of limitation of this 
state." As there is no limit of time prescribed by the Georgia stat- 
ute giving the right of action, and no clause of the general statute of 
limitations of Georgia which is directly applicable, I can see no 
reason why the Maryland statute applicable to causes of action of the 
class to which this belongs should not be applied. 

The complainants rely upon the language of the opinion of the 
supreme court in Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757. 
On page 756, 120 U. S., and page 762, 7 Sup. Ct., the court says: 

"Pursuant to these principles, this court has repeatedly held, not only that 
suits, either in law or in equity, in the circuit court, by creditors of a cor- 
poration, to enforce the liability of stockholders under a state statute, are 
governed by the statute of limitations of the state (Terry v. Tubman, 92 U. 
S. 156; Carrol v. Green, Id. 509; Terry v. Anderson, 95 U. S. 628), but that the 
question whether the remedy in the federal court should be by action at 
law or by suit in equity depends upon the nature of the remedy given by the 
statutes (Mills v. Scott, 99 U. S. 25; Terry v. Little, 101 U. S. 216; Patterson 
v. Lynde, 106 U. S. 519, 1 Sup. Ct 432; Flash v. Conn, 109 U. S. 371, 3 Sup 
Ct 263)." 

The case of Bank v. Francklyn was a suit instituted in New York 
under a statute of Rhode Island; and the court held that, as the 
Rhode Island statute required a creditor to obtain a judgment against 
the corporation before he could proceed at law to charge the stock- 
holder, the plaintiff could not maintain his suit unless he first ob- 
tained a judgment against the corporation. The cases of Terry v. 
Tubman, 92 U. 8. 156, Carrol v. Green, Id. 509, and Terry v. Anderson, 
95 U. S. 628, were all cases in which the suit was brought in the 
state creating the corporation; and, in holding that the statute of 
limitations of that state was applicable, the court was only sustain- 
ing the rule that the law of the forum was applicable. In Terry v. 
Anderson, the supreme court upheld the constitutionality of a stat- 
ute of Georgia, passed after the right of action had accrued, limiting 
the time within which the action could be brought to nine months 
after the passage of the act. This act was passed by Georgia in 
1869 because of the distracted condition of affairs in that state aris- 
ing from the Civil War, and it was held to be justified by the local 
circumstances which called for its enactment This case is a full 
recognition by the supreme court of the United States of the doctrine 
that the period of limitation of actions is a matter which each 
sovereignty decides for itself, and varies according to the peculiar 
environment of its citizens, and their special necessities. As was 
said by the supreme court in McElmoyle v. Cohen, 13 Pet. 327: 

"It would be strange, If, in the now well-understood rights of nations to 
organize their judicial tribunals according to their notions of policy, It should 
be conceded to them in every other respect than that of prescribing the time 
within which suits shall be litigated in their courts." 
88F.-80 
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In Hawkins v. Barney, 5 Pet 457-466, it was said: 

"Laws limiting the time of bringing suit constitute a part of the lex fori 
of every country. They are laws of administering justice,— one of the most 
sacred and Important of sovereign rights and duties." 

In Campbell v. City of Haverhill, 155 U. S. 610, 15 Sup. Ct 217, 
the question was whether the statute of limitation of the several 
states applied to the actions for infringement of patents brought in 
the circuit courts of the United States under acts of congress. The 
supreme court held that the local statutes of limitation were ap- 
plicable to such actions, and said (155 U. S. 618, 15 Sup. Ct 220): 

"The truth is that statutes of limitations affect the remedy only, and do not 
impair the right, and that the settled policy of congress has been to permit 
rights created by its statutes to be enforced. in the manner, and subject to the 
limitations, prescribed by the laws of the several states." 

Looking then to the question which the supreme court had before 
it in Bank v. Francklyn, and to the cases cited by the court in its 
opinion, it would seem reasonable to conclude that the language 
used had reference either to cases in which the statute creating the 
liability prescribed the time within which it might be enforced, or to 
cases in which, as in all the cases cited in the court's opinion, the 
suit was brought in a court sitting in the state which created the 
corporation. The general rule prevails in cases of other statutory 
rights, — such as the right to sue for death caused by wrongful act. 
Munos v. Southern Pac, 2 C. C. A. 163, 51 Fed. 188; The Harrisburg, 
119 U. S. 214, 7 Sup. Ct 140; O'Shields v. Railway Co., 83 Ga. 621, 
10 a E. 268; Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct 905; 
Thompson v. Insurance Co., 76 Fed. 892. It would seem that, where 
foreign laws of limitation have been allowed to be pleaded, they 
have not been strictly laws of the limitations of actions, but laws 
specially limiting the time during which some special statutory right 
was permitted to continue. It is true that in Andrews v. Bacon, 
38 Fed. 777, the United States circuit court for the district of Mas- 
sachusetts, in 1889, held in a similar case to this that the statute of 
limitations of the state creating the corporation should govern. The 
facts of that case are not fully reported, and it does not seem to me 
it should govern in the case in hand. 

The plaintiffs further contend that, even if the Maryland statute 
of limitations is to be applied, the supreme court of Georgia has so 
construed the Georgia statute giving the right of action against 
stockholders of banks, and has so defined the nature of the action, 
that even under the Maryland statute it is not barred under 12 years. 
The Maryland statute of limitations provides that "actions of as- 
sumpsit or on the case, actions of debt on simple contract, • • • 
shall be commenced within three years," and that "no judgment 
recognizance, statute merchant, or of the staple or other specialty 
whatsoever shall be admitted in evidence after the debt or thing in 
action shall be above twelve years standing." The supreme court 
of Georgia has made two rulings with regard to the right of action 
against stockholders given by the Georgia law, — one general in its 
character, and the other local. The local ruling is that there is 
no statute of limitations of the state of Georgia which is directly 
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applicable to this right of action; and the other ruling, which is 
matter of general law, is that the right of action given by the statute 
is in the nature of a specialty. There is nothing peculiar to the 
Georgia statute with regard to the liability of stockholders which 
led the supreme court of Georgia to rule that the action was in the 
nature of a specialty; and it was from the principles of the general 
law, as interpreted by that court, and held by it to be applicable to 
actions given by statutes, that the court reached its conclusion. Lane 
v. Morris, 10 Ga. 162-164; Thornton v. Lane, 11 Ga. 459-502. It 
was not, therefore, the interpretation of a state statute, but the 
announcement of a general rule of law, without special reference to 
the particular statute. It would appear, therefore, that the decision 
of the supreme court of Georgia that every right of action given by 
a statute is in the nature of a specialty is not the construction of a 
stiatute of that state, which a federal court is bound to follow, but is 
a ruling upon a question of general law, as to which the decision of 
the state court is not binding. Burgess v. Seligman, 107 U. S. 33, 
2 Sup. Ct 10; Township v. Talcott, 19 Wall. 66G-677. The decision 
of the supreme court of Georgia, so far as it concerned the statute of 
limitations, was, in effect, a ruling that by the Georgia statute of 
limitations there was no statutory limitation as to the actions of 
this class. The court said (Thornton v. Lane, 11 Ga. 502): 

"We are clear that a statutory liability is not included within any of the 
acts of limitation of this state. It is neither a simple contract, nor a specialty, 
—for nothing is, but a writing under seal,— but a quasi contract in the nature 
of a specialty. Being at least as high evidence of indebtedness as any special- 
ty can be, twenty years is the proper bar to actions brought to enforce the ob- 
ligation it imposes." 

Is there any reason why this ruling of the supreme court of Georgia 
with respect to the Georgia statute of limitations should be followed 
in Maryland, with respect to the Maryland statute of limitations? 
In the first place, as matter of general law, the supreme court of the 
United States has decided that the liability of a stockholder arises 
from his acceptance of the act creating the corporation, and his im- 
plied promise to fulfill its requirements, and that the proper remedy 
is an action on the case, and that the action is barred by the stat- 
ute of limitations applicable to actions upon the case, lie case of 
Carrol v. Green, 92 U. S. 509, arose out of the failure of the Exchange 
Bank of Columbia, in South Carolina; and the suit was based on the 
South Carolina law, making each stockholder of the bank liable for 
its debts, in a sum not exceeding twice the amount of his shares. 
This South Carolina law is, in essentials, similar to the Georgia law 
on which this suit is based. Four year had elapsed after the statute 
began to run before the suit was instituted in the circuit court of 
the United States for the district of South Carolina; and, by the 
South Carolina statute, actions upon the case and actions of debt 
grounded upon any lending or contract, without specialty, were 
barred after four years. The supreme court of the United States 
held that the liability of stockholders to creditors arose from their 
acceptance of the act creating the corporation, and their implied 
promises to fulfill its requirements, and that the proper remedy was 
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an action on the case, and that, as it was an action without specialty, 
it was barred in four years. The court said (page 5B5) : 

"It is insisted by the learned counsel for the appellees that, while the Urn- 
itatloo act of 1712 provided that 'actions of debt upon any lending or contract 
without specialty' should be brought within four years, it did not limit ac- 
tions of debt upon specialties, and that the liabUity here in question, being 
created by statute, is to be regarded as falling within the latter class. It is 
said that an obligation to pay money, arising under a statute, is a debt by 
specialty. In support of this point, Bullard v. Bell, 1 Mason, 243, Fed. Cas. 
No. 2,321, has been pressed upon our attention. Fully to examine that case 
would unnecessarily extend this opinion. It was cited in Baker v. Atlas Bank, 
9 Mete. (Mass.) 182, and in Corning v» McOullough, 1 N. Y. 58, without effect. 
We think it Is distinguishable from the case in hand in several material points. 
If it be In conflict with the cases to which we have referred- In this connection, 
we think the results in the latter were controlled by the better reason." 

And in Beatty v. Burnes, 8 Cranch, 98, Mr. Justice Story said: 

"It is contended that the present suit, being a statute remedy, is not within 
the purview of the statute of limitations. But we know no difference in this 
particular between a common-law and statute right. Each must be pursued 
according to the general rule of law, unless a different rule be prescribed by 
statute," etc. 

It has never been held in Maryland that a statutory right or remedy 
such as the one here in question is in the nature of a specialty. Nor- 
ris v. Wrenschall, 36 Md. 492^500. That it has been so held in 
Georgia is not binding in Maryland. 

A quite similar question was before the supreme court in Bank v. 
Donnally, 8 Pet. 361. That suit was instituted in the circuit court for 
the district of Virginia upon a promissory note made in Kentucky. 
By the law of Kentucky, such instruments were placed upon the same 
footing, and were to be received in all courts, as writings under seal. 
The court said (page 371): 

"The statute of limitations of Virginia provides that 'all actions of debt 
grounded upon any lending or contract without specialty shaU be commenced 
and sued within five years next after the cause of such action or suit and not 
after/ This being the language of the act, and confessedly governing the 
remedy in the courts of Virginia, the bar of five years must apply to all cases 
of contract which are without specialty, or, In other words, are not founded on 
some instrument acknowledged as a specialty by the law of that state. The 
common law being adopted in Virginia, and the word 'specialty' being a term 
of art of that law, we are led to the consideration whether the present notf 
is deemed; in the common law, to be a specialty. And certainly it is not so 
deemed. It Is not a sealed contract, nor does it fall under any other descrip- 
tion of instruments or contracts or acts known in the common law as special- 
ties. The argument does not deny this conclusion, but it endeavors to escape 
from its force by affirming that the note is a specialty according to the laws 
of Kentucky, and, If so, that this constitutes a part of its nature and obliga- 
tion, and it ought everywhere else, upon principles of international jurispru- 
dence, to be deemed of the like validity and effect. * * • But, whatever 
may be the legislation of a state as to the obligation or remedy on contracts, 
its acts can have no binding authority beyond its own territorial jurisdiction. 
Whatever authority they have in other states depends upon principles of 
international comity, and a sense of justice. The general principle adopted 
by civilized nations is that the nature, validity, and Interpretation of contracts 
are to be governed by the law of the country where the contracts are made 
and are to be performed, but the remedies are to be governed by the laws of 
the country where the suit is brought, or, as it is comperdlously expressed, 
by the lex fori. No one will pretend that, because an action of covenant wiU 
lie in Kentucky on an unsealed contract made in that state, therefore a like 
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action will lie In another state, where covenant can be brought only on a con- 
tract under seal. • * * The remedy In Virginia must be sought within the 
time and in the mode and according to the descriptive characters of the Instru- 
ment known to the laws of Virginia, and not by the description and characters 
of It prescribed by another state. * • • If, then, it were admitted that the 
promissory note now In controversy were a specialty by the laws of Ken- 
tucky, still it would not help the case, unless it were also a specialty and 
recognized as such by the laws of Virginia; for the laws of the latter must 
govern as to the limitation of suits In its own courts, and as to the Interpreta- 
tion of the meaning of the words used in its own statutes." 

I think that the Maryland statute of limitations, requiring actions 
on the case, or actions of debt on simple contracts, to be brought with- 
in three years, is applicable in this case, and that the plaintiff8 , demur- 
rer to the defendant's plea of limitations must be overruled. 



STURTBVANT v. NATIONAL FOUNDRY & PIPE WORKS, Limited, et al. 

(Circuit Court of Appeals, Seventh Circuit July 26, 1888.) 

No. 494. 

L Unpaid Subscription for Stock— Issue op New Certificates— Liability 
of Assignee thereof. 

Rev. St Wis. § 1753, forbids and declares void an issue of stock for 
which payment has not been made. Section 1756 provides that persons 
transferring such stock shall be liable to certain corporate creditors for 
the amount unpaid thereon. Certificates of shares for which the sub- 
scriber had not paid were surrendered, and new certificates, in lieu thereof, 
issued to others as collateral security for a liability of the corporation; 
it being understood that the original subscriber was the owner of the new 
shares, subject to the pledge. Hdd n that one to whom the original sub- 
scriber assigned his Interest in such certificates was not liable to pay there- 
for unless he allowed himself to be represented as a shareholder to credit- 
ors, who, in giving credit acted on the faith of such liability. 

S. Same— Liability of One Acquiring Title through One not Liable. 

Where holders of certificates of stock issued directly, to them as col- 
lateral security for an obligation of the corporation were not liable to 
pay therefor, either to the corporation or its creditors, one who acquired, 
through them, title to, interest in, or appearance of holding, such certifi- 
cates, cannot be held so liable. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

This was a suit, in the nature of a creditors' bill, brought by the 
National Foundry & Pipe Works, Limited, against the Oconto City 
Water-Supply Company, S. D. Andrews, and others. A decree in 
favor of complainants and intervening creditors was reversed by this 
court (22 -C. C. A. 110, 76 Fed. 166), and, on remand, a decree was ren- 
dered against George W. Sturtevant, Jr., — against whom, on default 
of answer, a decree pro confesso had been taken, — and he prosecutes 
this appeal. 

George G. Greene and W. H. Webster, for appellant 

George H. Noyes, for appellees. 

Before WOODS and SHOW ALTER, Circuit Judges, and BAKER, 
District Judge. 
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WOODS, Circuit Judge. This appeal is from the decree rendered 
in the circuit court upon the return of the mandate of this court in 
Andrews v. Pipe Works, 46 TJ. S. App. 281, 22 C. C. A. 110, and 76 
Fed. 166. In pursuance of the mandate the court dismissed the bill as 
against Andrews and Whitcomb, and certain of the other parties, but 
proceeded to enter a decree against the present appellant, George 
W. Sturtevant, Jr., who had not been made a party to the appeal of 
Andrews and Whitcomb, — nothing having been adjudged against him 
in the decree taken against them, though before the rendition there- 
of there had been taken against him, on default of answer to the bill, 
a decree pro confesso. The final decree against him, from which this 
appeal is prosecuted, after disposing of the other parties in accordance 
with the mandate and reciting that a decree pro confesso had been 
theretofore taken against him, finds that he was and is the assignee 
and successor in interest of the defendant Charles C. Garland, who 
subscribed for 990 shares of the capital stock of the defendant the 
Oconto Water Company; that the shares were issued, and all rights 
under Garland's subscription therefor were assigned to him, and he 
was and is the holder thereof, without anything having been paid 
therefor by him or by Garland or by any one, of which fact he had 
knowledge when he took the assignment; that he is liable for the un- 
paid amount due upon such subscription and stock, so far as necessary 
to discharge the indebtedness of the Oconto Water Company, "hereto- 
fore adjudged herein, not exceeding, however, the sum of f 99,000." 
And accordingly the court entered a decree that Sturtevant pay to the 
several creditors named the amounts of their respective claims, and 
to the appellee the National Foundry & Pipe Works, Limited, the sum 
of $25,637.32, with interest thereon from October 3, 1892, and $254.10 
costs, less $424.93 realized from the proceeds of the sale made under 
the mechanics' liens decrees obtained by the appellee. 

The appellant contends that the decree is not justified by the bill or 
by the proofs, or by the mandate of this court It is suggested in the 
brief for the appellees that the assignment of errors does not raise any 
of these questions. It is not alleged in the assignment that the de- 
cree is contrary to the mandate of this court, but there are specifica- 
tions of error to the effect that the decree is wrong, in that it adjudges 
the appellant liable for the unpaid amount of the shares of stock sub- 
scribed for by Garland, to the extent necessary to discharge the in- 
debtedness of the Oconto Water Company, and decrees that he pay to 
those creditors, respectively, the several amounts due them. Whether 
that decree is right depends upon the allegations of the bill, and upon 
the proofs. Thompson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788; 
Ohio Cent. R. Co. v. Central Trust Co. of New York, 133 U. S. 83, 10 
Sup. Ct. 235. 

The facts, briefly stated, are that Garland had subscribed and re- 
ceived certificates for 990 of the 1,000 shares of the stock of the com- 
pany, but had paid nothing therefor. In October, 1890, the certifi- 
cates were surrendered, — Andrews and Whitcomb having refused to 
accept an assignment thereof, — and certificates for a like number of 
shares were issued by the company directly to Andrews and Whit- 
comb, in pursuance of a contract theretofore made, to secure a lia- 



Digitized by 



Google 



STURTEVANT V. NATIONAL FOCNDRY A PIPE WORKS. 615 

bility of the company to them. It seems to have been understood 
all the while that the ultimate ownership of the shares of stock 
issued to Andrews and Whitcomb, subject to the pledge, was in Gar- 
land; and accordingly, on January 12, 1891, in consummation of an 
arrangement between Garland and Andrews and Whitcomb, but a* 
the instance and in the main for the benefit, of Andrews and Whit- 
comb, Garland executed to Sturtevant a writing whereby, after de- 
claring himself the true owner of certificates of stock described by 
number and as held by Andrews and Whitcomb as collateral security, 
he said, "I do hereby, for value received, sell, assign, transfer, and set 
over unto George W. Sturtevant, Jr., Bushnell, 111., all my right, title, 
and interest in and to all the said certificates of stock," etc. ; adding a 
power of attorney to make all necessary assignments and transfers on 
the books of the company. It does not appear that any assignment 
of the stock on the books of the company was made, but the record 
of the proceedings of the company on January 12, 1891, shows a writ- 
ten consent of stockholders to the holding of a meeting of the stock- 
holders of the company, wherein it is recited that each of the under- 
signed owns the number of shares of stock in the company set opposite 
his name, and opposite the subscribed name of Sturtevant is set "990 
shares." A stockholders' meeting was then held, at which Sturtevant 
was elected a director of the company in the place of Garland, re- 
signed; and at a later meeting of the directors on the same day he 
was chosen president of the company, and served in that capacity 
until his testimony was taken in this case. For the general scope of 
the original bill and amendments thereto reference is made to the re- 
port of the opinion on the appeal of Andrews and Whitcomb. The 
decree by which Andrews and Whitcomb had been declared liable to 
the creditors of the company for the amount of the unpaid 'stock sub- 
scribed for by Garland having been reversed and the cause remanded, 
it was held, upon the same averments and proofs, that Sturtevant had 
come into the shoes of Garland and was liable to the creditors of the 
company to the amount of the stock for which .Garland had subscribed. 
The more important of the allegations of the bill which are pertinent 
to the question, and some of which, counsel argues, are sufficient to 
support the decree, are the following: 

That Garland subscribed for and received two certificates of stock,— one for 
490 shares, and one for 500 shares,— which certificates on October 2, 1800, he 
assigned to the defendants Andrews and Whitcomb. That on October 18, 
1890, Garland, as president and the secretary of the company, caused to 
be issued to Andrews and Whitcomb, In lieu of the certificates theretofore 
issued, three certificates, each for 300 shares, and another certificate for 97 
shares, of the stock of the company. That these certificates were issued 
by the corporation without consideration in money, labor, or property, "con- 
trary to the provisions of the statute of the state of Wisconsin, and were in 
all respects fictitious and void, and in fraud of the rights of the complainant 
and other creditors" of the Oconto Water Company. "That no further sub- 
scription to the capital stock of said corporation has been made, and no 
further stock or certificates of shares of stock have been issued by or on 
behalf of said corporation, but that said Andrews and Whitcomb, by virtue 
of the premises, became, and are now, the assignees of the subscribers to the 
capital stock of said corporation, and claim to be owners and holders of the 
certificates of shares therein, to the said amount of 997 shares of its capital 
stock, and the said defendants Matt. S. Wheeler, A. J. Elklns, and N. S. 
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Todd are the assignees of the original subscribers, and the holders of certifi- 
cates of three shares of stock in said corporation, as appears by the books 
and records of said corporation. That said defendants S. D. Andrews, W. H. 
Whitcomb, Matt. S. Wheeler, A. J. Elklns, and N. S. Todd constitute all the 
stockholders pf record of said corporation, but, as complainant is informed 
and believes, the said defendants George W. Sturtevant, Jr., and F. H. Todd 
have and hold, or claim to have and hold, some interest in or title to a portion 
of said shares of stock; but what such interest or title is this complainant is 
not informed, and is unable to state, but alleges that, by virtue of such claim 
of said defendants Sturtevant and Todd, they claim to be, and are acting 
as, directors of said corporation, and said Sturtevant claims to be, and is act- 
ing as, the president thereof. That said defendants F. H. Todd, George W. 
Sturtevant, Jr., and S. W. Ford are, or claim to be, and are acting nominally 
as, the directors of said corporation. That said defendants S. D. Andrews 
and W. H. Whitcomb, Matt S. Wheeler, A. J. Elklns, and N. S. Todd, 
George W. Sturtevant, Jr., and F. H. Todd, who are, or claim to be, assignees 
of the subscribers to the capital stock of said company, and who have -and 
hold, or claim to have and hold, certificates of shares for all its capital stock, 
or some interest in or title thereto, and said Charles C. Garland, have not paid 
for the same, but are indebted to said corporation on account of said subscrip- 
tion, and the certificates of shares of stock issued by said corporation, to an 
amount sufficient to pay the judgment of this complainant, and the other debts 
of said defendant Oconto Water Company. That whatever sums are due 
from them, or either of them, upon such subscriptions, and by virtue of said 
stock and certificates of stock, are assets and trust funds of the said Oconto 
Water Company, and ought, In equity, to be collected, marshaled, and ap- 
plied in satisfaction of the judgment, of said complainant, and of the other 
debts of said corporation. That as to the amount which each of said de- 
fendants, as such stockholders and assignees of the subscribers to said stock, 
should justly and in equity respectively pay on account thereof, this com- 
plainant is not fully advised and informed; nor is it able to ascertain, except 
by the aid and decree of this court. That on or about the 12th day of Jan- 
uary, A. D. 1891, the defendants S. D. Andrews and W. H. Whitcomb, be- 
ing the holders of the certificates of the capital stock of said corporation as 
aforesaid, caused a stockholders' meeting to be held, and then and there 
caused It to ap^ar that the defendant George W. Sturtevant, Jr., represented 
990 shares of the capital stock of said company, and said defendant F. H. 
Todd represented 7 shares, and said defendant S. W. Ford represented 1 
share, and said defendant W. H. Whitcomb represented 1 share, and the said 
defendant S. D. Andrews represented 1 share, of such capital stock, whereas 
in fact all said shares of stock were held and controlled by said Andrews 
and Whitcomb; the parties representing said stock other than said An- 
drews and Whitcomb being merely nominal parties, acting in the interest 
and under the control and direction of said Andrews and Whitcomb. That 
since the 12th day of January, 1891, and the election of said directors and 
officers as aforesaid, the conduct, management, and control of said Oconto 
Water Company, and of all its affairs, have been solely in the hands of S. 
D. Andrews and W. H. Whitcomb, their agents and attorneys; and all other 
persons acting either as directors or officers of said corporation have been 
so acting nominally and wholly at the request, and under the direction and 
control, of said Andrews and Whitcomb. That the said Andrews and Whit- 
comb, being such stockholders and officers of said defendant company, and 
in control thereof, on or about the 13th day of March, 1891, caused an agree- 
ment in writing to be entered into by and between said defendant Oconto 
Water Company and themselves," etc. "That thereafter, and on or about the 
10th day of May, A. D. 1891, the said defendants S. D. Andrews and W. H. 
Whitcomb, then being such stockholders, officers, and directors of said de- 
fendant corporation, and being so in possession and control of the same, 
caused an agreement to be entered into/' etc. *That on or about the 19th 
day of May, 1891, said defendants S. D. Andrews and W. H. Whitcomb, being 
such stockholders and officers of said defendant Oconto Water Company, and 
being in possession, control, and management of the same, and having or 
claiming to have in their possession its franchises, and all its 'stock, con- 



Digitized by 



Google 



BTUBTEVANT V. NATIONAL FOUNDRY * PIPE WORKS. 617 

listing of $100,000, and all Its first mortgage bonds, consisting of $100,000, 
entered Into an agreement with said defendant Oconto National Bank where- 
by said Andrews and Whltcomb did assign, transfer, and set over to said 
bank the said franchises, stock, and bonds of said Oconto Water Company 
aforesaid, and did deliver into the possession of said bank all of said cer- 
tificates of shares of stock and bonds as collateral security for advances 
thereafter made by said defendant bank to said defendants Andrews and 
Whltcomb, which said instrument in writing was never filed in the office 
• of the city clerk of the city of Oconto, and which said instrument, and the 
security upon the franchises, stock, and bonds of said company undertaken 
to be given thereby and thereunder, were void and of no effect as against 
this complainant and the other creditors of said corporation. That the said 
defendant Oconto National Bank now claims to hold or have in its posses- 
sion said franchises, certificates of stock, and bonds of said defendant cor- 
poration under and by virtue of said instrument of agreement dated May 
19, 1891, executed between it and said Andrews and Whltcomb." 

The prayer of the bill, in part, is: 

"That all the stock, property, choses in action, and effects of said Oconto 
Water Company may be sequestered by the court, and some discreet and 
proper person be appointed receiver of the same, and of the rents, issues, 
and profits of its said waterworks plant, with the usual powers of receivers 
in such cases. That the amounts of the subscriptions to the capital stock 
of said Oconto Water Company still unpaid by the said defendant stockhold- 
ers, respectively, be ascertained and determined, and that said defendant 
stockholders be adjudged to pay the amount or amounts so found to be due 
and owing from them, and each of them, to said corporation. That the 
said property and said unpaid stock subscriptions be declared trust funds. 
to be administered for the benefit of said complainant and the other unse- 
cured creditors of said defendant" 

The Revised Statutes of Wisconsin contain the following provis- 



"Sec. 1751. The capital stock of every corporation, • • * may be trans- 
ferred by indorsement • • *; but such transfer shall not be valid, except 
between the parties thereto, until the same shall have been so entered on 
the books of the corporation, as to show the names of the parties by and 
to whom transferred, • • * and every person transferring any such cer- 
tificates or shares of stock shall remain liable to the creditors of the cor- 
poration to the extent and in the manner prescribed in section seventeen 
hundred and fifty-six. • • ••• 

"Sec. 1753. No corporation shall issue any stock or certificate of stock ex- 
cept in consideration of money or labor, or property estimated at its true 
money value, actually received by It, equal to the par value thereof, * * * 
and all stocks • • * issued contrary to the provisions of this section, and 
all stock dividends or other fictitious increase of the capital stock of any 
corporation, shall be void." 

"Sec. 1756. If any stock shall be transferred, which is not fully paid, the 
corporation may, by agreement, to be noted on its stock book, discharge the 
stockholder making such transfer, from liability to It for the unpaid part 
of his stock subscription, and accept that of the person to whom the stock 
is transferred in his place; but the person transferring such stock shall be 
liable for the amount unpaid thereon to the then creditors of such corpora- 
tion, and those who may become such within six months after such transfer, 
or to any lawfully appointed receiver or assignee of the corporation for their 
use." 

It is conceded that in this section (1756) the word "stockholder" 
is used as the equivalent of "stock subscriber." If that were not 
so, the section would be inconsistent with section 1753, which declares 
void certificates of stock for which the par value has not been paid. 

If the decree against appellant has any foundation in the aver- 
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ments of the bill alone, it must be in the allegation (quoted at length 
above) that Andrews and Whitcomb, being the real owners and 
holders of the certificates of stock issued to them, caused it to appear 
at the meeting of stockholders on January 12, 1891, that the appel- 
lant represented 990 shares of the capital stock of the company. The 
allegation that Sturtevant became a director and the president of the 
company is without material significance, because the nominal owner- 
ship of a single share of stock would have been enough to qualify him' 
to hold those offices. Though it is not so alleged, there is evidence 
that he held other shares than those assigned by Garland, It is not 
alleged that he was a subscriber to the stock of the company, or that 
any subscriber had assigned to him his shares or rights as a sub- 
scriber, or, indeed, that by assignment or otherwise he was the owner 
or holder of any number of shares. Whatever right or interest or ap- 
pearance of holding he had, according to the bill, was conferred upon 
him by Andrews and Whitcomb, and, that being so, he came by the 
transfer under no obligation by which, as holders of the certificates, 
they were not bound. On their appeal (46 U. S. App. 281, 22 C. C. A. 
110, and 76 Fed. 166) it was held that they were not liable for the 
amount of the shares for which they had received certificates, directly 
to the company in any event, nor to the creditors of the company un- 
less they had allowed themselves to be represented as shareholders 
to creditors who gave credit on the faith of that representation; and 
that, it was found, they had not done. To repeat the language then 
employed: 

"Holding the stock by direct issue as collateral security for the debt of 
the company to them, they could not be liable to the company to pay for 
the stock as if they had subscribed for it; and, not being liable to the 
company, they are not liable to the creditors of the company, unless they 
allowed themselves to be represented as shareholders to creditors who, in 
giving credit, acted, or should be presumed to have acted, on the faith of 
that liability. The liability of a shareholder to pay for stock/ says the court 
of appeals of New York in Christensen v. Eno, 106 N. Y. 97, 102, 12 N. E. 
648, 650, 'does not arise out of his relation, but depends upon his contract, 
express or implied, or upon some statute; and, in the absence of either of 
these grounds of liability, we do not perceive how a person to whom shares 
have been issued as a gratuity, by accepting them, committed any wrong 
upon creditors, or made himself liable to pay the nominal face of the shares, 
as upon a subscription or contract' In the same case it is said that: 'As- 
suming that the transaction, as to the company, was ultra vires, or that 
it could not give away its shares, the transaction, in that view, was sim- 
ply a nullity, and Eno got nothing as against any one entitled to question 
the transaction; but it did not convert him into a debtor of the company 
for the forty per cent. He entered into no contract to pay It.' This view 
is more certainly true under the Wisconsin statute, which not only for- 
bids, but declares void, an issue of stock for which payment in money or 
property is not made when it is issued. Rev. St Wis. § 1753. The bill 
alleges that the shares Issued to Garland, and also those issued to Andrews 
and Whitcomb, were void, and prays that it be so adjudged. In Burgess 
v. Seligman, 107 U. S. 20, 2 Sup. Ct 10, It is said: 'The courts In England, 
and some in this country, have gone very far in sustaining a liabUity for 
unpaid subscriptions to stock against persons holding the same in any ca- 
pacity whatever,— whether as trustees, guardians, or executors, or merely 
as collateral security. It cannot be denied that in some cases the extreme 
length to which the doctrine has been pushed has operated very harshly; 
and in cases In which the corporation itself had no just right to enforce 
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payment, and where no bad faith or fraudulent Intent has Intervened, It 
may be doubted whether creditors have any better right, unless by force of 
some express provision of a statute.' " 

The one fact in proof, outside of the averments of the bill, which 
it is contended justifies the decree, is the assignment executed by 
Garland to the appellant. If that assignment should be deemed to 
have effected a transfer of any right of Garland to Sturtevant, the 
admission of it in evidence was inconsistent with the averments of 
the bill to the effect that Andrews and Whitcomb were the real own- 
ers and holders of the stock, and that whatever interest Sturtevant 
had was nominal; and held for their benefit; but, if regarded simply as 
the means by which it iePfelleged that Andrews and Whitcomb caused 
it to appear that Sturtevant represented 990 shares of the stock, its 
introduction in evidence in support of that averment may have been 
proper. But, given its fullest possible significance, what does the 
fact of the assignment having been made amount to? The conten- 
tion is that it put Sturtevant in the place of Garland, as a subscriber 
to the stock of the company. That is not the purport of the writing. 
There is nothing in the terms used, or in the circumstances, if there 
could be inquiry beyond the writing, to indicate that that was the 
intention. The purport of the instrument was simply to sell and 
transfer to the appellant Garland's right, title, and interest in and 
to the certificates of stock issued by .the company to and held by 
Andrews and Whitcomb, as collateral security under their contract 
with the company. By the averments of the bill, and by force 
of the statute of Wisconsin, those certificates were illegally issued 
and were void, unless they were made valid by the work and 
the expenditures of Andrews and Whitcomb in the construction of 
the waterworks plant If the par value of the stock was paid in 
that way, Garland, if conceded to be the ultimate owner, was not 
liable for further payment on the stock, and his assignment could not 
have imposed that liability upon another. If, on the contrary, the 
certificates were void, because not paid for in full, as in fact they had 
not been, the assignment conferred no right and transferred no obliga- 
tion. The certificates of stock issued originally to Garland, which 
he surrendered in order that certificates for the same number of 
shares might be issued by the company directly to Andrews and Whit- 
comb, were also void because the stock had not been paid for; but, 
notwithstanding the surrender of the certificates and the issue of the 
other certificates to Andrews and Whitcomb, it is doubtless true that, 
as a subscriber for the stock, Garland remained liable to the com- 
pany and its creditors for the amount thereof, and might, by a proper 
method, have substituted another in his place as a subscriber, trans- 
ferring both his rights and his obligations, except as otherwise 
provided by the statutes quoted. It would seem under section 1751, 
supra, that such a transfer could be valid only between the parties 
until entered on the books of the corporation; but how that would be 
need not now be considered, because no such transfer of the rights 
and liabilities of a subscriber for stock was attempted. The instru- 
ment evinces no such purpose, and equity will not, by an unnecessary 
implication or inference, find in it a meaning and operation for which 
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there is no basis in estoppel or other equitable consideration. To 
affirm the decree against Sturtevant would be to fasten upon him a 
liability which the bill was designed to charge upon others, which 
he never intended, nor was believed by anybody to have intended, to 
assume, for which he received no commensurate consideration, and 
on the faith of which nobody ever gave the corporation credit. 

The decree against the appellant is reversed, with direction to dis- 
miss the bill. 



GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont June 4, 1898.) 

1 Railroads— Receivership— Preferred Claims for Operating Expenses. 
Claims for supplies used in operating a railroad during a receivership, 
and for six months prior thereto, are entitled to preferred payment from 
the funds in the hands of the receivers, as against a mortgage on which 
the first default of Interest occurred during the receivership,, where the 
stock of supplies coming into the hands of the receivers exceeded the 
amount of such claims, and it appears that the net earnings under the 
receivership to the time of default on the mortgage interest, together 
with the betterments made, also largely exceeds such claims. 

9L Same— Erroneous Payments. 

The fact that claims not entitled to preference have been Improperly 
paid from funds In the hands of receivers does not entitle a mortgagee 
to insist that the amount shall be deducted from funds applicable to pre- 
ferred claims. 

This was a hearing in the matter of the receivership of the Central 
Vermont Railroad, arising on objections by the American Loan ft 
Trust Company, mortgagee, to the allowance and payment, as pre* 
ferred claims, of amounts due for operating supplies. 

Henry G. Newton, for claimants. 

Moorfield Storey and Elmer P. Howe, for mortgagees. 

WHEELER, District Judge. When receivers of the defendant's 
roads and property were appointed, March 20, 1896, they were di- 
rected to pay claims for, among other things, supplies used in op- 
erating the roads during the six months next previous. Afterwards, 
May 29th, on motion of the American Loan & Trust Company, mort- 
gagee, payment was restrained for classifying the accounts and funds. 
Upon classified accounts filed by the receivers, and a motion to so 
modify the restraining order as to allow payment of such claims as 
accrued on the New London Northern system, and those less than 
$ 100 each and 25 per cent, of others that accrued on the main line, 
payment of the face of the New London claims and of the small 
claims has been allowed, and that part of the motion relating to the 
main line has been heard. The classification was asked, and the 
payment has been opposed, because, as has been said, the payments 
would or might, if made, come out of funds belonging to the mort- 
gagee. All of the claims appear to have amounted to $284,083.48. 
The receivers appear to have taken over from the defendant stocks 
of Supplies on hand amounting to $271,722.33; of .station agents, 
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1142,879.96; and other miscellaneous items amounting to $82,267.68,— 
in all, 1496,869.97. The conditions of the mortgages were not broken 
till January 1, 1897, and the mortgagees would not be entitled to pos- 
session, nor to the net earnings as profits, till then. By conservative 
estimates as to what are operating expenses and what are perma- 
nent improvements, the roads now in question much more than paid 
all operating expenses from the beginning of the receivership to the 
breach of the conditions of the mortgages. Besides this, the excess 
of net earnings, which came to the hands of the receivers, over op- 
erating expenses and fixed charges paid by them before breach of 
the conditions of the mortgages, would seem to exceed the amount 
of these preferred claims, and, with the permanent improvements 
made by th§ receivers during that time, would largely exceed 
them. In this view, the payment of the residue of these preferred 
claims would not come out of the mortgaged property, nor out of any 
net earnings to which the mortgagees may be entitled, but out of the 
general funds of the receivership arising from the operation of the 
roads before the mortgagees became entitled to possession, or to 
claim the net earnings. 

Some suggestion has been made that claims not properly of this 
class were paid before the stay, which may have exhausted the funds 
applicable to those unpaid. But such diversion, if any, should be 
corrected otherwise than from funds belonging to these claimants. 
This subject has lately been before the supreme court of the g United 
States in Virginia & A. Coal Co. v. Central Railroad & Banking Co. 
of Georgia, 18 Sup. Ct 657 (decided May 9). The cases are there 
reviewed, and the statement from Fosdick v. Schall, 99 TJ. S. 252, 
that "every railroad mortgagee, in accepting his security, impliedly 
agrees that the current debts made in the ordinary course of business 
shall be paid from the current receipts before he has any claim on the 
income," is again approved. Mr. Justice White for the court further 
said: 

"It was thus settled that, where coal is purchased by a railroad company 
for use In operating lines of railway owned and controlled by It, in order 
that they may be continued as a going concern, and where it was the ex- 
pectation of the parties that the coal was to be paid for out of current 
earnings, the indebtedness, as between the party furnishing the materials 
and supplies and the holders of bonds secured by a mortgage upon the prop- 
erty, is a charge in equity on the continuing income, as well that which 
may come into the hands of a court after a receiver has been appointed as 
that before. It Is immaterial in such case, in determining the right to be 
compensated out of the surplus earnings of the receivership, whether or not 
during the operation of the railroad by the company there had been a diver- 
sion of income for the benefit of the mortgage bondholders, either in pay- 
ment of interest on mortgage bonds or expenditures for permanent improve- 
ments upon the property. Nor is the equity of a current supply claimant, in* 
subsequent Income arising from the operation of a railroad under the di- 
rection of the court, affected by the fact that, while the company Is operat- 
ing Its road, its income is misappropriated and diverted to purposes which 
do not Inure to the benefit of the mortgage bondholders, and are foreign to 
the beneficial maintenance, preservation, and lmprdvement of the property/ 1 

In any view of the situation in this case, upon the principles so 
settled, these claimants appear to be entitled to payment from the 
earnings of the roads available for that purpose, and sufficient of 
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them appear to be available early in July for this 25 per cent The 
stay should be so modified as to permit this payment. 

Some question has been made about the coming of some of the 
claims within the time, and being for the proper purpose; and oppor- 
tunity should be afforded for parties interested to make objection spe- 
cifically to particular claims for either of these reasons. The list is 
on file, and the time before the 1st of July seems sufficient for filing 
objections to any of them. Stay so modified as to permit payment 
after the 5th of July of 25 per cent, of claims against which specific 
objections are not filed by the 1st of July, and objections to stand for 
disposition on the 5th of July. 



GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO. 
(Circuit Court D. Vermont May 21, 1808.) 

1. Foreclosure of Railroad Mortgage— Parties. 

Where a mortgage to secure railroad bonds provides that it may be fore- 
closed, upon default of payment, at the request of a majority of the bond- 
holders, a bill filed by the trustee, alleging such default and request, is 
not subject to demurrer because bondholders are not joined as orators. 

& Same— Creditors' Suit— Receivers as Parties. 

Where receivers have all the property In their hands, under order of 
the court, for whomsoever It may be found to belong, aud all proceed- 
ings in the cause are for the purpose of ascertaining the rights of all 
claimants, and how the property should be disposed of, it is not necessary 
to make the receivers technical parties defendant to each bill filed, as the 
proceedings are In their nature In rem, and the receivers are in effect 
parties to all the proceedings. 

ft. Same— Second Mortgage— Parties. 

Where a second mortgage covered leased lines, without touching the 
rights of lessors, and the foreclosure is a part of a suit in which all the 
property is in the hands of receivers, neither the mortgagor, the first 
mortgagee, nor any lessor is, In strictness, a necessary party. 

4 Same — Description of Property. 

Where the description of the property in the bill Is the same as in the 
mortgage, the necessity for evidence of the situation of the property, In 
order to the application of the description to it is not ground of demurrer. 

6. Creditors' Suit — Judgment Creditor— Seizure op Property. 

The receivership will not be withdrawn from unincumbered property of 
one of the consolidated corporations to enable a judgment creditor, who 
joined in the original petition for its distribution among creditors on the 
ground of insolvency, to seize it because of a supposed moral equity, and 
thus defeat the object of the petition. 

& First and Second Mortgages— Conflicting Interests— Foreclosure bi 
Same Trustee. 

In a proceeding to foreclose a first and a second mortgage, in which the 
same corporation is trustee in both, when a question arises as to what 
property is covered by each, as against the other, representative bond- 
holders under each mortgage should be permitted to become parties, and 
properly litigate the question. 

Chas. M. Wilds, for Grand Trunk By. Co. 

Moorfield Storey and Elmer P. Howe, for American Loan ft Trust 
Co. 

Benjamin F. Pifield, for Central Vt. R. Co. 
Michael H. Cardozo, for Baker. 
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Henry Crawford, for American Express Co. 

John C. Coombs, for National Bank of Redemption. 

Alric R. Herriman, for other banks. 

Louis Hasbrouck, for executors of Smith. 

L. S. Dabney, for Foss. 

Hollis R. Bailey, for Jordan & Coffin. 

Hiram A. Huse and Solomon Lincoln, for executors of Langdon. 

WHEELER, District Judge. This is a creditors' suit, in behalf 
of all who will join, in which receivers have been appointed, and in 
which the National Bank of Redemption has joined as an orator, and 
also in which are pending one bill of foreclosure by the American 
Loan & Trust Company, as trustee of a first mortgage of the main line 
and equipment to secure f 7,000,000 of 5 per cent, consolidated bonds, 
of which 17,000,000 were issued, against the Vermont & Canada Rail- 
road Company, the Consolidated Railroad Company, the Central Ver- 
mont Railroad Company, and the receivers; and another bill of fore- 
closure by the same trustee of a second mortgage of the main line and 
equipment, and after-acquired lines, and leased lines, equipment, and 
property, to secure 115,000,000 Central Vermont first consolidated 
mortgage bonds, into which stock of the Consolidated Railroad might 
be converted, and of which $3,000,000 have been issued, against the 
Central Vermont Railroad Company; and in which is pending a peti- 
tion of the National Bank of Redemption for the withdrawal of the 
receivership from property not covered by the mortgages, in order that 
this property may be levied upon to satisfy a judgment recovered 
since the receivership, and for leave to become a party defendant in 
the foreclosure; and of the Welden National Bank, the Farmers' 
National Bank, and the Ogdensburg Bank for like withdrawal of the 
receivership; a petition of Ezra H. Baker, chairman of a committee of 
the first mortgage bondholders, and of executors of James R. Lang- 
don, holding $379,700 of first mortgage bonds, for leave to become 
parties to the first foreclosure; a petition of the American Express 
Company, as holder of |700,000, and of Eugene N. Foss, as holder of 
$10,000, of second mortgage bonds, for leave to become parties to the 
foreclosure suits; and a petition of the executors of J. Gregory Smith, 
as holders of 2,500 shares of preferred and 1,500 shares of common 
stock, and of N. W. Jordan and E. A. Coffin, as holders of 160 shares 
of preferred stock, of the Consolidated Railroad Company, entitling 
them to bonds, for leave to become parties to the second foreclosure, 
for assertion of their rights as if bondholders. Both bills of fore 
closure are demurred to by the Central Vermont Railroad Company, 
and the demurrers have been argued, and these several petitions have 
been heard. 

The causes of demurrer to the bill of foreclosure of the first mort- 
gage, now set down and relied upon, are the nonjoinder of bondhold- 
ers of that mortgage as orators; the joinder of the receivers, and 
nonjoinder of second mortgage bondholders, as defendants; and un- 
certainty and insufficiency of description of the mortgaged property. 
Those to the bill of foreclosure of the second mortgage are that none 
of the bondholders of that mortgage are joined as orators; that 
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neither the resident receiver, nor the Vermont & Canada Railroad 
Company, nor the Consolidated Eailroad Company, nor some of the 
first mortgage bondholders, nor the owners of the leased lines, are 
made defendants; that allegations of the title of the mortgagor, of 
the default of payment, and description of the property are too uncer- 
tain and insufficient. 

Concerning the demurrers for nonjoinder of bondholders as or- 
ators in the respective foreclosures, the mortgages which are the 
foundations of these proceedings are to be looked at in connection 
with the allegations of the bills in these particulars. In the first 
mortgage, proceedings for foreclosure are required on default, and 
request of holders of a majority of the bonds; and the bill well al- 
leges a default as to all outstanding bonds, and that such a request 
was made. In the second mortgage, proceedings by the trustee 
upon any default, and a request of holders of a majority of the bonds 
to make all become due, and for foreclosure by the trustee "in case 
it seems expedient," are required; and that bill also alleges a de- 
fault, and a request by the holders of a majority of the bonds that 
the orator therein should proceed at once for a foreclosure. Thus, ir 
each of these foreclosures, as they stand separately, the holders of the 
bonds, in majority, are not only theoretically, but actually, at their 
own request, represented by the trustee. This case differs in this 
respect from Brooks v. Railroad Co., 14 Blatchf. 463, Fed. Cas. No. 
1,964, where, in the proceedings considered, no request or represen- 
tation of bondholders, as such, was shown. This cause of demurrer 
here does not, as these proceedings stand, seem to be technically well 
founded, however it might be, in fairness to the rights of the bondhold- 
ers, on account of the position of the trustee in both mortgages, if 
they should not be otherwise protected. As the receivers have all 
the property in their hands, under order of the court, for whomsoever 
it may be found to belong, and all proceedings are required to be and 
are had in this cause for the purpose of ascertaining the rights of all 
claimants, and how the property should be decreed to be disposed of 
or distributed by the receivers, whether they are technically made 
parties to every proceeding for establishing rights to the property or 
not is immaterial. - While not parties to the original cause, as 
orators or defendants, they are in effect parties to all proceedings 
touching the property in their hands, as in their nature the proceed- 
ings are in rem. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct 27. 
The second mortgage, in so far as it touches property covered by the 
first mortgage, is of the equity of redemption only; in so far as it 
covers leased lines, it is of the leasehold interests only, without 
touching the rights. of the lessors; and, as to property of the mort- 
gagor not covered by the first mortgage, it is independent of either. 
Therefore neither the first mortgagee or mortgagor, nor any lessor, is 
in strictness a necessary party to a foreclosure of that mortgage, 
especially when all the property is in the hands of receivers in a suit 
of which the foreclosure is a part The allegation of default In the 
payment of any of the bonds seems to be sufficient, without setting 
out owners, and particular demand by, and failure to pay, each. 
The duty of making due payment was upon the mortgagors, and a 
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general allegation of failure would be sufficient. Due payment is a 
defense, and may be brought forward as such if it exists. The de- 
scription of the property is as definite in the bills as in the mortgages, 
and, if evidence of the situation of the property is necessary for the 
application of the descriptions to it, that necessity is not a good cause 
of demurrer, but only a good reason for proceeding in proper manner 
to take the evidence. These considerations dispose of all the causes 
of demurrer. 

The National Bank of Redemption, as an unsecured creditor, has 
joined in the original bill to have the assets of the Central Vermont 
Railroad Company, as an insolvent corporation, divided ratably 
among such creditors, after the secured creditors. To now withdraw 
the receivership from unincumbered property, to enable this creditor 
to seize it because of some supposed moral equity arising from the 
imminence of insolvency at the time of the creation of the debt, as 
is now relied upon, would defeat that very purpose. Some question 
is made about the validity of its judgment recovered upon construc- 
tive notice since the receivership; but, whether it is valid or not, 
there is nothing about it or the debt to entitle it to preference over 
other simple creditors. This part of its petition must therefore be 
denied. As such creditor to a large amount, it is interested in re- 
ducing secured debts, and should, in justice, have an opportunity to 
be present at any proceedings for ascertaining the sum due in equity 
on the mortgages. The remainder of the petition is retained for 
that purpose. 

Were there no question about the extent of the mortgages, In cov- 
ering property of the respective mortgagors, the foreclosures could 
probably be proceeded with legally and safely by the trustee in each, 
as moved by the respective requests of the bondholders to begin them, 
without making or permitting any of them to become themselves 
otherwise personally parties to the proceedings. The mortgages were 
made at considerable spaces of time apart The first, on its face, 
assumes to cover future-acquired rolling stock and property; and the 
second, to cover the whole, subject to the first mortgage on some. 
There is necessarily a question concerning what is covered by each, 
as against the other. The same corporation is trustee in each, and 
cannot well be on both sides of this question, and there adequately 
represent the interests of its respective cestuis que trustent. For 
want of feuch representation upon that question by the common trus- 
tee, some proper number of the first mortgage bondholders should be 
permitted to appear on the orator's side, and of the second mortgage 
bondholders on the defendant's side, of that foreclosure, to raise and 
contest somehow, by proper mode of procedure, that question, as they 
may be respectively advised is for their Interests. Obviously, as the 
casp now stands, the petitioner Baker, as committee of the first mort- 
gage bondholders, and the American Express Company, as a very 
large, and perhaps the largest, holder of second mortgage bonds, are 
proper parties to appear for themselves, as representing the respec- 
tive interests of themselves and their associate bondholders in this 
behalf. These now seem to be sufficient and adequate for this pur- 
pose, and single may be better for the interests of all than divided 
88F.-40 
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representation or counsels. And as any question about the proper 
representation of those interested as owners in the conduct of the 
prosecution or defense of a cause is always before the court, the ap- 
plications of. other bondholders for leave to become parties to, or to 
be heard upon, this question, should be allowed to remain on file, 
and be moved upon without prejudice, in case their interests should 
hereafter be thought to be unrepresented or misrepresented. 

The second mortgage appears to have been intended to secure to 
holders of Consolidated Railroad stock a right to convert it into 
bonds of that mortgage, which should stand on a par with the other 
bonds. Whether the conversion has been proceeded with far enough 
by the holders of stock now claiming bonds for it, or the rights of 
bondholders on account of it have been perfected, is a question fore- 
shadowed by their petitions and the motions to dismiss them. Some- 
times what is agreed to be done is, in equity, considered as done. 
The provisions of the mortgage, and the recognition of this principle, 
seem to give sufficient color to this claim of these stockholders to en- 
title them to a fair chance to make it good, if they can, in these pro- 
ceedings. Just how the parties would have this done has not been 
made very clear, except that a suggestion is made in behalf of the 
executors of Smith that it be by cross bill in the foreclosure of that 
mortgage. They are not interested, however, as such stockholders 
making this claim, in opposition to the mortgage itself, but in favor 
of it, and of its foreclosure upon the property covered by it; and a 
cross t>ill might not, under these circumstances, be an apt proceeding 
to aid them, and might be an undue embarrassment to the unques- 
tioned bondholders. The opposing interests are those of the mort- 
gagor to keep the amount of bonds these stockholders might be en- 
titled to out of the sum due in equity, and of the now bondholders to 
keep it out from sharing in their security. These questions appear 
to appertain solely to tie taking of an account of the sum due in 
equity at the proper stage of the foreclosure. In the taking of such 
an account no separate pleadings are ordinarily had, or are neces- 
sary, for the purpose of trying such rights, and none seem to be nec- 
essary here. The right to appear and present the claims as sums 
due in equity, and of the now bondholders to there contest them, 
seems to be all that is necessary to protect the rights of each. 

The demurrers are overruled. Leave is granted to Ezra H. Baker 
to appear as orator, and to the American Express Company to appear 
as defendant, in the foreclosure of the first mortgage, and the defend- 
ants are respectively assigned to answer each bill by July rule day. 
The prayer of the petition of the National Bank of Redemption, and 
of other banks, for withdrawal of receivership from property, is de- 
nied. Leave is granted to Consolidated Railroad stockholders to be- 
come parties to. the taking of any account of the sum due in equity 
in the foreclosure of the second mortgage, without prejudice to -the 
residue of these petitions as remaining on file. 



Digitized by 



Google 



BUBNHAM V. NORTH CHICAGO 8T. RY. CO. 627 

BURNHAM et al. v. NORTH CHICAGO ST. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit July 20, 1898.) 

No. 470.' 

1. Proceedings after Reversal— Effect of Mandate— New Trial. 

Where a Judgment based on agreed facta is reversed and the cause 
remanded on the ground that the facts stipulated are evidential only, 
and cannot take the place of findings, a new trial is required, in which 
either party has the right to Introduce additional evidence not Inconsistent 
with the stipulation. 

& Trial— Stipulation of Facts— Effect. 

A stipulation that the facts therein stated "shall be considered by the 
court to be In evidence, and aa absolutely true," does not preclude either 
party from Introducing additional evidence not inconsistent with the 
stipulated facts. 

8. Right to Jury Trial— Waiver— Effect of Stipulation. 

Where by stipulation a jury is waived, and a cause tried to the court, 
such stipulation does not operate as a waiver of a jury on a second trial, 
after the judgment has been reversed and the cause remanded. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

A. D. Wheeler, for plaintiffs in error. 
John A. Rose, for defendant in error. 

Before WOOI>S and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This suit has been twice tried in the 
court below, and is now in this court for the second time. It was 
brought to recover the price of a street-car traction motor con- 
structed by the plaintiffs for the defendant. Upon the first trial 
a jury was waived, and the case submitted to the court upon the 
following written stipulation as to the facts, without other evidence: 

"It Is hereby stipulated by and between the parties to the above-entitled 
cause, through their respective counsel, that Jury shall be, and is hereby, 
waived, and the said cause submitted to the court for trial upon the foregoing 
statement of facts. For the purpose of said trial, the said statement shall be 
considered by the court to be in evidence, and as absolutely true." 

The court gave a judgment for costs against the plaintiffs; the 
record showing that the court ruled that the defendant was entitled, 
in law, upon said agreed facts in the case, to a judgment against the 
plaintiffs for costs. A judgment was accordingly rendered upon 
that finding, and the case brought to this court by writ of error, 
where the judgment was reversed, and a new trial ordered. The 
case is reported in 23 C. C. A. 677, 78 Fed. 101. In that opinion 
this court said: 

'The assignment of errors contains numerous specifications, the last of which 
only (that the court erred in giving judgment for the defendant) need be con- 
sidered. It is evident that the case was submitted and tried upon a mistaken 
view of the so-called statement of facts, which in the main is a statement of 
evidence, and not of the ultimate or issuable facts. An agreed statement of 
facts. It is weU settled, may 'be taken as the equivalent of a special finding 
of facts,' presenting for review on writ of error only questions of law; but 
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manifestly It is necessary that the ultimate facts be stated, and not evidence, 
merely, from which the facts to be established may be inferable. Supervisors 
v. Kennicott, 103 U. S. 554; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct 481; 
Distilling & Cattle-FeedlDg Co. v. Gottschalk Co., 24 U. S. App. 638, 13 C. C. A. 
618, and 66 Fed. 609. The motor wljieh the plaintiffs made for the defendant, 
it is admitted, was not constructed, in all respects, in conformity with the 
model agreed upon; but on behalf of the plaintiffs It is contended that the 
defendant, by the use made of the motor after delivery, and by declarations 
of intention in that respect, had elected to keep the motor, and that such elec- 
tion is deducible from the agreed statement as a conclusion of law. But the 
question, in our opinion, remains one of fact, or perhaps of mixed law and 
fact, fn respect to which, as it Is presented here, it is not competent for the 
court to declare a legal conclusion, strongly evident as, upon the facts and 
circumstances stated, the inference of fact may be deemed to be. It follows 
that the judgment rendered is Invalid. It is supported neither by a general 
finding appropriate to the issue, nor by special finding, nor by an agreed state- 
ment of facts which can be regarded as equivalent to a special finding. The 
agreed statement probably contains sufficient evidence to enable a trial court 
to determine the disputed questions between the parties, either by a general or 
a special finding, but the finding that the facts are as set forth in the agreed 
statement is neither the one nor the other. The statement being one of evi- 
dence, the finding does not make it a statement of facts. To what extent upon 
another trial, the parties shall be bound by the agreement as a statement of 
evidence, if that becomes a matter of dispute, will be a question for the circuit 
court The judgment is reversed, and the case remanded, with directions to 
grant a new trial." 

On the second trial the plaintiffs asked for a jury trial, and also 
that they be allowed to introduce evidence in addition to, but not 
contradicting, the written statement, — both of which requests were 
denied by the court, — to which rulings exceptions were taken, and 
the trial had before the court upon the same stipulation of facts, and 
a finding and judgment rendered again against the plaintiffs. 

We are of opinion that the court erred in each of these rulings. 
It had already been adjudged by this court that the facts stipulated 
were evidential in character, and not the ultimate facts to be found 
by the court. It fairly followed from this decision that other evi- 
dence not inconsistent with the stipulated facts might be introduced 
by either party on another trial. The stipulation did not purport 
that there could be no other evidence introduced. The facts then 
stipulated were not exclusive of other evidence. It was stipulated 
that for the purposes of said trial the statement shall be considered 
by the court to be in evidence, and as absolutely true. It did not 
preclude other evidence of facts, in terms or by necessary im- 
plication. We think this. followed from the opinion of this court 
holding the stipulated facts as evidential in character. When a 
cause is remanded for a new trial, the parties have the right to 
introduce new evidence, and establish a new state of facts, as though 
no- trial had ever been had. This is the true significance of the 
mandate. A new trial upon precisely the same evidence, and by 
the same court without a jury, would be not so much a new trial as 
a mockery. In Dillon v. Cockcroft, 90 N. Y. 649, there was a similar 
stipulation of facts made before trial, which appeared on the, face 
to be "a statement of the facts in this action." After the reading of 
the stipulation, plaintiff offered himself as a witness; and objection 
was made to any oral evidence, on the ground that the facts had 
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been stipulated, and the terms of the stipulation were such as to 
show the understanding to be that no other testimony should be 
offered. The objection was overruled, and the court of appeals, in 
deciding the question, say: 

"The objection urged to the admission of oral testimony upon the ground that 
the facts in the case had been stipulated by both parties, and that the stipula- 
tion precluded other testimony, was properly overruled. We think the effect 
of the stipulation was not to preclude other evidence, and it only Included the 
facts therein stated. Other proof was not excluded, without a clause pro- 
viding to that effect" Brenner v. Coerber, 42 111. 497; Rush v. Rush, 170 
111. 623, 48 N. E. 990; Zaleskl v. Clark, 45 Conn. 397; Dodge v. Gaylord, 53 
Ind. 365; Eckert v. Binkley, 134 Ind. 614, 33 N. E. 619, and 34 N. E. 441; 
Minneapolis Mill Co. v. Minneapolis & St L. Ry. Co., 58 Minn. 512, 60 N. W. 
341. 

2. The stipulation to waive a jury, and to try the case before the 
court, only had relation to the first trial. There could be no pre- 
sumption then that there would ever be a second trial; and there- 
fore it should not be presumed that the parties, in making the stip- 
ulation, had in mind any possible subsequent trial after the first, to 
which the stipulation could refer. The right of trial by jury in 
cases at law, whether in a civil or criminal case, is a high and sacred 
constitutional right in Anglo-Saxon jurisprudence, and is expressly 
guarantied by the United States constitution. A stipulation for 
the waiver of such right should therefore be strictly construed in 
favor of the preservation of the right. Cross v. State, 78 Ala. 430; 
State v. Fouchet, 33 La. Ann. 1154; Dean v. Sweeney, 51 Tex. 242; 
Brown v. Chenoworth, Id. 469; Town of Carthage v. Buckner, 8 
M. App. 152. This last-cited case was very similar to the one at 
bar, and the court says: 

"It appears that on the first trial the parties entered into a written stipula- 
tion of facts agreed upon, as proven on the trial, and also that a jury should 
be waived, and the case submitted to the court for trial. On the second trial, 
appeUant claimed that under such stipulation a jury should again be waived, 
and the case be tried by the court, and entered a motion to that effect The 
action of the court in overruling this motion is one of the errors assigned. 
In this we think no error was committed. The agreement to waive a jury 
only bound the parties to the mode adopted— of trial by the court— to that one 
trial. When the case was remanded by this court for another trial in the 
court below, both parties were restored to their original right of trial by jury. 
Each party is entitled to as many juries as tljere are trials, and a waiver of a 
jury on one trial is expended by that trial." Brown v. State, 89 Ga. 340, 15 
S. B. 462. 

The rule and the reason for it are fairly laid down by the supreme 
court of Alabama in Cross v. State, 78 Ala. 430, as follows: 

"We need not decide whether the defendant, under the facts of this case, 
so far waived his right of trial by jury as to justify the judge of the county 
court in proceeding to try the cause. • • • Conceding that such was the 
case, all we decide is that the agreement to waive the right of trial by jury 
must ordinarily be construed to apply only to the particular trial at which it 
Is made. Such a waiver is a renunciation of a valuable constitutional right, 
and must be strictly construed. It may well be supposed that a defendant 
would be perfectly willing for a particular judge to try him, when he would 
not risk his successor, or that he would be willing to be tried the first time by 
a judge, when he would not submit to a second trial by the same judge after 
such officer had convicted him one or more times, so that the judicial mind 
might not afterwards be perfectly free from the influence of a bias created 
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by the circumstances of such previous conviction. This would be sufficient 
ground for the challenge of a juror, and ought not to be considered as waived 
in the case of a judge,— at least on doubtful implication." Marton v. King, 
72 Ala. 354; Stedman's Heirs v. Stedman's Ex'rs, 32 Ala. 525; Benbow v. 
Bobbins, 72 N. 0. 422. 

Nor is this court ready to concede that the waiver of the right of 
jury trial is absolutely binding upon the party, even as to the one 
trial where it is intended to be applied. A stipulation to waive, 
followed by an order of the court, is not in the nature of a private 
contract founded upon a consideration, which can only be set aside 
for fraud. It is a proceeding in court, which is liable to be changed 
or modified or set aside by order of the court, in its discretion, upon 
a proper showing. And where the circumstances are changed, as 
in the case of a change in judges, or other conditions, such a discre- 
tion to relieve from a waiver might very properly be exercised even 
on the first trial. A change in the court or in the counsel might 
very well furnish a good reason for allowing the waiver to be with- 
drawn; and where, upon a proper application, the circumstances 
seem to justify it, we think that a liberal discretion should be 
exercised by the trial court in allowing either party to withdraw 
from such a waiver, and to claim his right under the constitution. 
The judgment of the circuit court is reversed, with instructions to 
grant a new trial. 



COLUMBUS SAFE-DEPOSIT CO. V. BURKE. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1896.) 

No. 479. 

Assignment op Error— Review. 

Error cannot be predicated of an opinion or reason given by the court 
for a ruling, but must be of the ruling itself. 

Failure to Perform Contract — Work Beneficial and Accepted by De- 
fendant— Recovery upon Common Counts. 

Where work was not done within the time, or in the manner, stipulated in 
the contract, but was beneficial to defendant, and has been accepted and 
enjoyed by him, plaintiff may recover therefor upon the common counts, 
though he cannot recover upon the contract 

Admissibility of Evidence under Special Form o» Issue— Sufficiency 
of Objection. 

The general objection that evidence offered is irrelevant or incompetent 
is not sufficient to raise the question of competency or relevancy, under 
the special form of the issues joined. 

Written Building Contract— Change of Plan by Parol Agreement. 

Where, by the terms of a written contract, a building was to be erected 
according to plans prepared by certain architects, and such plans were 
abandoned, and, in pursuance of a parol agreement between the parties, 
the building was erected according to plans prepared by the contractor, 
the work was done under a parol contract, and not under such written 
contract 

Delay in Completing Wore— Change of Contract— Evidence Admissible. 
The issue was whether there had been such delay In completing tbe 
work as would justify a claim for the liquidated damages provided tor 
in a written contract which had been departed from by parol agreement 
of the parties. ffeM, that it involved the Inquiry whether the delay was 
attributable to causes provided for in the contract, and whether the pro- 
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vision for the completion of the work at the date named had been waived; 
and therefore the entire conduct of the parties— all they did and all thej* 
said to each other in reference to the work— was admissible in evidence. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
I. K. Boyesen, for plaintiff in error. 
William E. Church, for defendant in error. 

Before HARLAN, Circuit Justice, and WOODS and SHOWALr 
TER, Circuit Judges. 

WOODS, Circuit Judge. This was an action of assumpsit, the 
declaration containing only the common counts. The answer was: 
First, non assumpsit; second, that the several supposed causes of 
action mentioned were one, to wit, a supposed cause of action on eer- 
tain contracts in writing, copies of which are made "exhibits" (a ques- 
tionable mode of pleading), and the substance thereof alleged, where- 
by the defendant in error, the plaintiff below, undertook, on terms 
and conditions stated, to furnish the materials, prepare, put in place, 
and finish the marble and mosaic work in the building then in process 
of construction in Chicago, known as the "Columbus Memorial Build- 
ing," one of the provisions of the contract being that the work should 
be finished, except the two south stores and the fourteenth story, on 
or before the 15th day of April, 1893, "and in default thereof that 
he would pay to the owner $200 for every day thereafter that the 
work should remain unfinished, as and for liquidated damages," but 
if the prosecution or completion of the work were delayed by the 
neglect or default of any contractor, or by any alteration in the work, 
or by damage thereto by fire, or by the unusual action of the elements 
or otherwise, there should be an allowance of additional time beyond 
the date set for the completion of the work, "but no allowance was 
to be made unless a claim was presented in writing at the time of 
such obstruction or delay." It is alleged "that the plaintiff failed to 
perform the contract on his part to be performed, in this, that he 
did not complete the work and furnish the materials, except the two 
south stores and the fourteenth story, agreed to be finished by him 
on or before the 15th day of April, 1893," nor, in fact, "until the 12th 
day of October, 1893," that the failure to complete the work by the 
time stipulated was not caused by the delay or default of any con- 
tractor, other than the plaintiff, nor by reason of any alteration in 
the work, nor by fire, or the unusual action of the elements, or other- 
wise, but wholly by the fault of the plaintiff, that, in accordance with 
a provision of the contracts, the plaintiff and the defendant appeared 
before the architects, W. W. Boyington & Co., and submitted to 
them the claim of the defendant for damages for the default of the 
plaintiff, and that Boyington & Co. then and there determined the de- 
fault to be for the period of 180 days. The conclusion of the plea is: 

"That by reason of the premises the plaintiff became indebted to the de- 
fendant for the sum of $36,000, liquidated damages, arising out of the non- 
performance, as hereinbefore particularly set forth, of the contract on which 
this suit is brought; and it makes a counterclaim for that sum against the 
claims of the plaintiff, and offers to apply so much thereof as will be neces- 
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sary to discharge the claim of the plaintiff upon his claim. ' And this the 
defendant Is ready to verify; wherefore It prays judgment if the plaintiff 
ought to have his aforesaid action against this defendant" 

The third plea contains similar averments, and concludes as fol- 
lows: 

"That by reason of the premises the plaintiff became Indebted to the de- 
fendant in the contract in the sum of $18,000 damages, and this defendant 
recoups said sum against any claim the plaintiff may have growing out of the 
said contracts, and it offers to apply any part that may be necessary in dis- 
charge of the plaintiff* s claim. And, by reason of the premises set forth in 
its special pleas, it is entitled to recover a judgment against the plaintiff for 
any sum that may be found in its favor in excess of the claims of the plaintiff. 
And this the defendant is ready to verify; wherefore it prays judgment if the 
plaintiff ought to have his aforesaid action against the defendant," etc. 

The fourth plea need not be noticed. 

To the second and third pleas severally the plaintiff replied nil 
debit; denied the execution of each of the contracts therein set up; 
and alleged, further, that the work and materials for which the action 
was brought were not performed and furnished under the Contracts 
in the plea mentioned or either of them. 

There was a verdict on which the court gave judgment for the 
plaintiff for the full amount of his demand. 

The assignment of errors contains 41 specifications, but there has 
been a total failure to comply with the requirements of rule 24 of 
this court that the brief for the plaintiff in error shall contain, after 
a concise abstract or statement of the case, "a specification of the 
errors relied upon," setting out, in cases brought up by writ of error, 
"separately and particularly each error asserted and intended to be 
urged." In Vider v. O'Brien, 18 U. S. App. 711, 10 C. C. A. 385, 
and 62 Fed. 326, the intention of this rule was declared to be "that 
each specification of the brief shall conform substantially, if not 
literally, to the particular assignment (meaning specification) of error 
of which it is predicated; and for convenience there ought to be with 
each specification, in the brief, a reference to the corresponding as- 
signment of error, as well as to the place in the bill of exceptions or 
other part of the record where the alleged error is shown." It will 
relieve the judges of this court of much needless labor if counsel can 
be prevailed upon, to take the little pains necessary on their part to 
comply with this suggestion. The voluminous briefs for the plain- 
tiff in error, besides the lack of the required specification of errors 
relied on, contain no reference to the portions of the record on which 
the chief questions discussed are supposed to have arisen. In the as- 
signment of errors following some of the specifications is the state- 
ment that the ruling was excepted to, and in some instances the 
ground of exception is stated. But the assignment of error is no 
proof of the truth of these statements, which, indeed, should be 
found only in the bill of exceptions and in the briefs (Railroad Co. v. 
Mulligan, 34 U. S. App. 1, 14 C. C. A. 547, and 67 Fed. 569; Wood- 
bury v. City of Shawneetown, 34 U. S. App. 655, 20 C. C. A. 400, and 
74 Fed. 205) ; and the court, in order to know what foundation there 
is for any of the numerous errors assigned, must make for itself, in 
each instance, an unaided search of the record. The questions dis- 
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cussed, however, are comparatively few, and the undue labor imposed 
would have been much less if the briefs, even without particular 
references to the record, had contained the required restatement of 
the errors intended to be urged. 

The specifications of error numbered from 1 to 9 are each to the 
effect that the court erred in holding as a matter of law a particular 
proposition stated. If the court so held, it must have been in ruling 
upon the admission or rejection of evidence, or in charging the jury, 
and error should have been assigned upon each specific ruling in- 
tended to be brought under review. Rule 11 of this court. Error 
cannot be predicated of an opinion or reason given by the court for a 
ruling, but must be of the ruling itself. Russell v. Kern, 34 U. S. 
App. 90, 16 C. C. A. 154, and 69 Fed. 94; Caverly's Adm'r v. Deere 
& Co., 24 U. a App. 617, 630, 13 C. C. A. 452, and 66 Fed. 305; 
Insurance Co. v. Hamilton, 22 U. S. App. 548, 11 C. C. A. 42, and 63 
Fed. 93. 

The tenth, eleventh, and twelfth specifications are to the effect that 
the court erred in refusing a peremptory instruction in favor of the 
defendant; the thirteenth, fourteenth, and fifteenth are for the re- 
fusal of requests for special instructions; the sixteenth to the thirty- 
ninth are upon the admission of evidence; and the fortieth and forty 
first are upon instructions to the jury. 

The chief ground on which a reversal of the judgment rendered is 
sought is that evidence was admitted over objection which, by a 
strict and quite technical rule of pleading insisted upon, was not ad- 
missible. The only pleading required in this court is an assignment 
of errors, and, when it is sought thereby to present a purely technical 
question of pleading in the trial court, there could be no injustice in 
exacting of the plaintiff in error a strict adherence to the rule of 
pleading here. 9 

The original brief of the plaintiff in error is an elaborate discussion 
of the following propositions: 

"(1) Under the pleadings in this cause defendant in error, in order to 
recover, was bound to prove that he had performed the contract fully, 
and that all that remained to be done was for the plaintiff in error to 
pay the contract price. 

"(2) Even though it be held that waiver might be shown where the 
pleadings consist only of the common counts and general issue, where 
the contract relied on as the defense is pleaded by the defendant, and 
the plaintiff is afforded an opportunity to reply a waiver of its terms, 
and fails to do so, but, on the contrary, elects to take issue on the fact 
whether the work sued for was done under the contract pleaded, with- 
out replying a waiver, then the plaintiff is precluded from proving on 
the trial a waiver which he failed to rely on in his pleadings. 

"(3) Even though evidence of waiver be held admissible under the 
pleadings, still the entire evidence of defendant in error fails in law 
to establish a waiver of the terms of the contract pleaded. 

"(4) Even though it be assumed that Mr. Furber on behalf of the 
plaintiff in error could waive any of the provisions of the contract of 
December 3d between the Fuller Company and defendant in error, the 
evidence is insufficient in law to show such waiver. 
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"(5) The charge of the court, in effect, eliminated the question of 
waiver of the terms of the contract, and told the jury that, notwith- 
standing that the express terms of the contract prescribed the manner 
in which the delay caused by other contractors should be ascertained 
and allowed for, the defendant in error was entitled to allowance for 
delay so caused, without complying with the terms of the contract in 
this regard. 

"(6) The cause of the plaintiff in error was seriously prejudiced by 
the admission of incompetent evidence over its objections." 

Under the first of these propositions it is contended, without 
pointing out any particular ruling of the court assigned as error, and 
of a character to raise the question, that the plaintiff could not re- 
cover upon the common counts by proving work done under a special 
contract, which he had not performed in all its terms, though he 
might be able to prove, if the evidence were competent, a waiver of 
the unperformed terms by the other party. The contrary was held 
by this court in Elevator Co. v. Clark, 53 U. S. App. 257, 26 C. C. A. 
100, and 80 Fed. 705, where it is said that "when the work contracted 
to be done was not performed within the stipulated time or in the 
stipulated manner, and yet was beneficial to the defendant and has 
been accepted and enjoyed by him, the plaintiff cannot recover upon 
the contract because he has departed from it, but may recover upon 
the common counts"; and the proposition is well supported by the 
authorities cited, including decisions of the supreme court of Illinois. 
But later decisions of that court are cited (City of Peoria v. Fruin- 
Bambrick Const. Co., 169 111. 36, 48 N. E. 435, and Parmly v. Farrar, 
169 Bl. 606, 48 N. E. 693), which, it is said, support the proposition 
of the plaintiff in error. Without going into an analysis of these 
decisions, in order to determine whether they are distinguishable from 
the earlier cases and from the case at bar, it would b« enough to say, 
if it were necessary here to say anything upon the point, that they 
were not handed down until after this case had been tried, and, if 
they depart from the rule recognized in Elevator Co. v. Clark, the 
judgment below should not on that account be reversed. Section 
914 of the Revised Statutes does not mean that judgments in the 
national courts rendered in conformity to the practice and pleadings 
"existing at the time in like causes in the courts of record of the state" 
shall be reversed because of a departure from that practice declared 
in subsequent decisions of the state courts. The question, however, 
is not in this record, because it has not been pointed out and we 
have not found that any evidence was admitted over the particular 
objection now urged. It is a salutary rule that a party excepting 
to the admission of evidence must state his objection specifically. 
Camden v. Doremus, 3 How. 515; Burton v. Driggs, 20 Wall. 125; 
Springer v. U. S., 102 U. S. 586; Wood v. Weimar, 104 U. S. 786; 
Railroad Co. v. St. John, 29 C. C. A. 634, 85 Fed. 806. The general 
objection, which in some instances appears to have been made below, 
that the evidence offered was irrelevant or incompetent, is not suf- 
ficient to raise the question of competency under the special form of 
the issues joined, of which not even a remote suggestion seems to have 
been made at the trial. 
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The second proposition, — in support of which are cited Carroll Co. 
v. Collier, 22 Grat. 302; Diehle v. Insurance Co., 58 Pa- St 443; 
Railroad Co. v. Howard, 13 How. 335; Oregonian Ry. Co. v. Oregon 
Ry. & Nav. Co., 22 Fed. 249; Knight v. Insurance Co., 14 Phila. 187; 
Davis' Adm'r v. Thomas, 5 Leigh, 4; 7 Rob. Prac. tit. "Replications/' 
p. 923; 2 Herm. Estop, par. 1304, — asserts a still more rigid and 
technical rule of pleading, and there is therefore a correspondingly 
stronger reason for enforcing the requirement that the specific objec- 
tion to the admission of the evidence should have been stated to the 
circuit. court That not having been done, the objection ought not 
to meet with favor here. 

Another reason- why the objection cannot prevail is that the spe- 
cial plea on which it depends was not strictly proved, while, on the 
contrary, it was proved, as alleged in the replication, that the work, 
of which the plaintiff sought to recover the value or price, was not 
done under the contract set up in the pleas. By that contract the 
work was to be done according to the plans and specifications pre- 
pared by the architects. It is established beyond question that, if 
there ever were such plans prepared, they were abandoned, the 
architects not being skilled in or capable of judging of that kind of 
work, and that the appellee himself, at the request of the plaintiff 
in error, prepared the plans and designs, under which the work was 
prosecuted and finished according to his own judgment. If, there- 
fore, the written contract in other respects remained in force between 
the parties, it was not the whole contract, >and, the remainder of the 
agreement being in parol, the contract between the parties, strictly 
speaking, was a parol contract, though evidenced in part by the so- 
called written agreements, and necessarily remained in parol notwith- 
standing the subsequent execution of writings in which the prior 
written contracts were mentioned as the contracts under which the 
work was being or to be done. See Stagg v. Compton, 81 Ind. 171. 
The plea that the work was done under the written contracts set up 
was one which, if treated as a plea in bar of the action (practically 
a plea in abatement), required strict proof, and the evidence being 
clear and undisputed that the contract in a material part was in 
parol, and was modified from time to time by parol agreements of 
the parties as the work progressed, it must be said that the propf 
establishes the replication rather than the plea, and, if in that respect 
there was error in the charge of the court, it was in favor of the 
plaintiff in error. 

It may be observed, in respect to both the first and second propo- 
sitions, that the alleged failure of the plaintiff to complete the work 
before the time stipulated was a breach of no absolute term of the 
written contract, but was rather the stipulated basis or condition of 
liability, on the part of the plaintiff, in accordance with the agreement, 
to pay the sum of (200 as liquidated damages for each day of un- 
excused delay. In apparent recognition of this view, the special 
pleas of the plaintiff in error seem to have been drawn on the theory 
of set-off or counterclaim rather than in bar of the action. What- 
ever doubt there may be of the theory of the pleas should be resolved 
against the pleader. 
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The third proposition, as worded, calls for the weighing of evidence 
in order to determine a question of fact. It is well settled that no 
such question can be considered on a writ of error. Bunkle v. Burn- 
ham, 153 U. a 216, 14 Sup. Ct 837; Dooley v. Pease, 88 Fed. 446. 
The discussion which follows the proposition is upon the quite differ- 
ent question, whether "the evidence of the plaintiff tended to prove a 
waiver of the provisions and conditions precedent to recovery con- 
tained in the written contract dated December 3, 1892." Without 
entering into a rehearsal, it is enough to say that, in our judgment, 
there was abundant evidence in that direction.. 

The fourth proposition as worded also presents a question of fact 
which cannot be considered, and that there was evidence tending to 
. prove the fact is sufficiently clear. 

It follows from what has been said that no substantial error was 
committed in admitting evidence or in giving or refusing instructions. 
An admission made at the trial eliminated every important question 
but one. "We do not dispute that the work was eventually com- 
pleted," said counsel; "there is no dispute about the work; the 
question is whether the work was done at the time in the contract 
provided for." There is therefore no merit in the question whether 
the architects had given a certificate of satisfaction with the work; 
and, if in itself' that question might have been of significance, there 
is evidence to warrant the conclusion that the stipulation for that 
certificate was waived. Burke did the work by his own plans and 
according to his own competent judgment, as it was intended he 
should do. Whether there was such delay in finishing the work as 
to justify the assertion of a claim for the liquidated damages stipu- 
lated was a question, under the special pleas, of which the burden of 
proof was upon the plaintiff in error. It was not a narrow question of 
pleading, but involved the inquiry, not only whether the delay was 
attributable, in whole or part, to any of the causes provided for in 
the contract, but whether the provision for completion of the work 
by the date named was waived by the parties. Touching that ques- 
tion, the entire conduct of the parties in reference to the work, chang- 
es in the work originally contemplated, contracts for additional work, 
all that they did, and all that they said to each other, however remote 
the bearing, was admissible in evidence. There is certainly no sub- 
stantial error manifest in the record. The judgment is therefore 
affirmed. 



GRAND TRUNK RY. CO. v. CENTRAL VT. R. 00. 

(Circuit Court, D. Vermont. July 15, 1898.) 

Railroads— Receivership— Operating Expenses. 

Cars furnished to a railroad by other roads in the course of business are 
materials furnished for the operation of the road, and claims for their 
loss when destroyed and not returned are properly payable by receivers 
under an order for the payment of claims for expenses of operation. 

Henry Q. Newton, for claimants. 

Charles M. Wilds, for Grand Trunk Ry. Co. 

Elmer P. Howe, for American Xoan & Trust Co. 
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WHEELER, District Judge. This cause has now been heard upon 
the objections of the American Loan & Trust Company, trustee in the 
mortgages, to specific six months' claims for materials and supplies 
shown by the report of the receivers in classification. The first of 
these objections is to "all claims for supplies furnished prior to Septem- 
ber 20, 1895." The second and third are waived. The fourth is 
to a specific list, by name of claimant, number of voucher, and amount, 
referring to Schedule No. 1, A, filed as a part of the report March 8, 
1898, the most numerous and important of which are claims for cars 
destroyed, belonging to other roads and companies, in the operation 
of these roads during the six months in question. Upon the appoint- 
ment of the receivers, March 30, 1896, they were directed to: 

"Third. Pay aU just claims and accounts for labor, supplies, professional 
services, salaries of officers and employes, remaining unpaid, and that have 
been earned or have matured within six months prior to this order. Fourth. 
All loss and damage claims arising from the operation of said property as in 
their judgment, on examination, are proper to be paid, as expenses of opera- 
tion." 

This order is the basis of all others upon this subject; and it has 
not been changed or modified in any manner, except that payment 
under it was, on motion of this mortgage trustee, restrained by the 
order of May 29, 1896, until a detailed and classified statement should 
be filed by the receivers, and further, order of the court. All subse- 
quent orders have been in modification of, and operative only upon, 
this restraining order. A list of the claims on that schedule (No. 1, 
A) that accrued prior to September 20, 1895, and matured subse- 
quently, was filed by the receivers July 5, 1898, by order of court, 
as an addition to their former report In decisions and orders sub- 
sequent to May 29, 1896, the expression, "furnished within six months" 
prior to the receivership, and perhaps others similar, have been used, 
without carrying out the full expression, "or have matured within six 
months," of the original order, for brevity, and without any intention of 
affecting in any way the scope of that order. This hearing has been had 
upon continuation of a motion to modify the restraining order, and the 
modification should be adapted to fit, and not to narrow, the de- 
scriptions of claims in the original order, which are not now, and have 
not been since it was made, the subjects of consideration. The six 
months was fixed upon as a time that would probably fairly cover 
claims for current operating expenses for keeping the property a-going, 
and preserving its value, up to the time of the receivership, and to 
leave out those which had been allowed to become mere debts. The 
claims on this list of July 5th appear to come fully within the terms 
of the original order, except that some — like, for example, those 
specified as in vouchers Nos. 1,184, 1,905, and 2,401, which, from the 
dates and nature of the services, would not be likely to mature within 
the six months — probably came into the list by mistake. The re- 
straining order should, in this view, be so modified as to allow the pay- 
ment of the same per cent, of such of the claims on this list of July 8th 
as, upon review by the receivers, shall appear, by the terms upon 
which they were furnished, not to have matured till within the six 
months, as upon those furnished within that time. The specific claims 
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for cars destroyed would fall within the description of those for 
damages in the original order, which remains in force as to these, ex- 
cept as stayed for the reasons already mentioned. The cars de- 
stroyed in the operation of the roads were materials furnished f o* 
the purpose of operating them, and they come within the description 
of materials furnished, and paying for them appears to be paying op- 
erating expenses. The payment for detectives to prevent loss is of 
the same nature as payment for insurance to recover for loss, objection 
to which is waived. As to the claims in vouchers Nos. 1,805, 3,516, 
and 3,987, to which there appear to be offsets of about the same or 
greater amounts, the set-offs should apparently be allowed to be 
made, and the balances be collected. ^The money in vouchers Nos. 
3,892 and 3,894, paid by a station agent for overcharges on freight, 
should have been taken out when he turned over the money in his 
hands, and should be returned now. The money in No. 3,910, re- 
ceived for corn sold, would seem to be held in trust, and it should 
be restored. 

Many objections have been, with much fairness, waived by counsel, 
on explanation, and these considerations appear to cover all the rest, 
except No. 3, for a retainer of counsel in matters not appearing to be 
connected with the operation of the roads, and Nos. 4,346 and 7,107, 
for the assessments of a railroad association, which do not appear to 
fall within the description of operating or preserving expenses of the 
property. 

Objections overruled, except as to claims for supplies that matured 
before September 20, 1895, and those specified in vouchers Nos. 3, 
4,346, and 7,107. 



GREENBRIER DISTILLERY CO. v. JOHNSON, Internal Revenue Collector, 

et al. 

(Circuit Court of Appeals, Sixth Circuit July 5, 1898.) 

No. 516. 

L Internal Revenue— Remission of Whisky Tax. 

Under the internal revenue laws, the tax on spirits attaches as soon as 
they come int;o existence, and must be paid by the manufacturer, even in 
case of their destruction, unless the circumstances on which he relies for 
exemption come within the particular description In some one of the 
remedial statutes. 

2. Same— Spirits Destroyed in Transit. 

Under section 56 of the act of August 28, 1894, providing for the estab- 
lishment of general bonded warehouses, the provisions for allowance for 
loss by fire or other unavoidable accident do not extend to the case of such 
a loss while spirits are in transit from a distillery warehouse to a general 
bonded warehouse. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This was an action by the Greenbrier Distillery Company against 
Ben Johnson, collector of internal revenue for the Fifth district of 
Kentucky, and the Fidelity & Deposit Company of Maryland, the 
surety on Johnson's official bond, to recover the amount of internal 
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revenue taxes exacted upon certain spirits destroyed in a railroad col- 
lision. In the circuit court a demurrer to the amended petition was 
sustained, and judgment entered for defendant, to review which the 
plaintiff sued out this writ of error. 

Helm & Bruce, for plaintiff in error. 
W. M. Smith, for defendants in error* 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

TAFT, Circuit Judge. The plaintiff, the Greenbrier Distilling 
Company, is a distiller of whisky in Nelson county, Ky. Under an act 
of congress approved August 28, 1894, providing for general bonded 
warehouses, it transported from its distillery warehouse in that 
county to the general bonded warehouse in California 65 barrels of 
whisky. In the course of the transportation, the whisky was totally 
destroyed by an accidental railway collision in the state of Alabama. 
Ben Johnson, the collector of internal revenue for the Fifth district 
of Kentucky, demanded and collected from the plaintiff $3,259.08 as 
the internal revenue tax upon these 65 barrels of whisky that were 
destroyed. The payment was made under protest, because of a 
threat by the collector to seize plaintiff's distillery. The plaintiff ap- 
pealed from the collector to tie commissioner of internal revenue, 
who held that there was no provision of law for the refunding of tax 
legally collected on spirits in transportation from a distillery ware- 
house to a general bonded warehouse. 

Section 51 of the act to reduce taxation, to provide revenue for the 
government, and for other purposes, passed August 27, 1894 (28 Stat. 
564), authorizes the commissioner of internal revenue to establish 
one or more warehouses, not exceeding ten in any district, to be 
known and designated as "general bonded warehouses," and to be 
used exclusively for the storage of spirits distilled from material other 
than fruit. 

Section 52 provides that any distilled spirits made from materials 
other than fruit, and lawfully deposited in a distillery warehouse, 
may, upon application of the distiller thereof, be removed from such 
distillery warehouse to any general bonded warehouse established 
under the provisions of the preceding section ; and the removal of said 
spirits to said general bonded warehouse shall be under such regula- 
tions, and after making such entries, and executing and filing with 
the collector of the district in which the spirits were manufactured 
such bonds and bills of lading, and the giving of such other addi- 
tional security, as may be prescribed by the commissioner of internal 
revenue and approved by the secretary of the treasury. 

Section 54 provides that any spirits removed in bond as aforesaid 
may, upon their arrival at a general bonded warehouse, be deposited 
therein upon making such entries, filing such bonds and other securi- 
ties, and under such regulations as shall be prescribed by the com- 
missioner of internal revenue, with the approval of the secretary of 
the treasury. It further provides that one of the conditions of the 
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warehousing bond shall be that the principal named in the bond shall 
pay the tax on the spirits. 

Section 55 provides that any spirits may be withdrawn once, and 
no more, from one general bonded warehouse for transportation to 
another general bonded warehouse, and, when intended to be so with- 
drawn, shall have affixed thereto another general bonded warehouse 
stamp indicative of such intention; and the withdrawal of such 
spirits, and their transfer to and entry into such general bonded 
warehouse, shall be under such regulations and upon the filing of such 
notices, entries, etc., as the commissioner of internal revenue, with 
the approval of the secretary of the treasury, may from time to time 
prescribe. 

Section 56, which is the section whose construction is here in con- 
troversy, provides as follows: 

"That the provisions of existing law in regard to the withdrawal of dis- 
tilled spirits from warehouses upon payment of tax or for exportation, or for 
transfer to a manufacturing warehouse, and as to the gauging, marking, 
branding and stamping of the spirits upon such withdrawals, and in regard to 
withdrawals for the use of the United States or scientific institutions or col- 
leges of learning, including the provisions for allowance for loss by accidental 
fire or other unavoidable accident, are hereby extended and made applicable 
to spirits deposited in general bonded warehouses under this act" 

The provisions for allowance for loss by accidental fire or other 
unavoidable accident are: 

First Section 8 of the act of May 28, 1880 (1 Supp. Rev. St. p. 287), 
releases the distiller from the payment of tax upon spirits destroyed 
•by accident while in the process of manufacture. 

Second. Whenever the manufacture of spirits has been completed, 
it is drawn off into cisterns, where it is allowed to stand not exceed- 
ing three days before being carried into the distillery; but if it is 
destroyed before being drawn off and carried into the distillery ware- 
house, the tax is remitted by the act of March 1, 1879, amending sec- 
tion 3221, Rev. St. (1 Supp. Rev. St. p. 235). 

Third. When the whisky is destroyed in the distillery warehouse, 
section 3309 provides for the remission of the tax. 

Fourth. If the spirits are removed from a distillery warehouse to 
a manufacturer's warehouse, and are lost in the course of such re- 
moval, section 15 of the act of May 28, 1880, provides for the remis- 
sion of the tax as follows: 

"That where spirits are withdrawn from distillery warehouses for transfer 
to manufacturing warehouses under the provisions of this act, It shall be 
lawful under such rules aud regulations and limitations as shall be prescribed 
by the commissioner of internal revenue, with the approval of the secretary 
of the treasury* for an allowance to be made for leakage or loss by any un- 
avoidable accident and without any fraud or negligence of the distiller, 
owner, exporter, carrier or their agents or employes, occurring during trans- 
portation from a distillery warehouse to a manufacturing warehouse." 

Fifth* A similar provision is made where the spirits are removed 
from a distillery warehouse for the purpose of export by the act of 
December 20, 1879, amending section 3330 of the Revised Statutes, as 
follows: 
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'That where spirits are withdrawn from distillery warehouses for exporta- 
tion according to law, It shall be lawful, under such rules and regulations and 
limitations as shall be prescribed by the commissioner of internal revenue, 
with the approval of the secretary of the treasury, for an allowance to be made 
for leakage or loss by any unavoidable accident, and without any fraud or 
negligence of the distiller, owner, exporter, carrier or their agents or em- 
ployes, occurring during transportation from a distillery warehouse to the port 
of export" 

It is pressed upon the court that these various equitable provisions 
for relieving the distiller from the payment of tax upon whisky de- 
stroyed, whether it be in process of manufacture or in the cistern, in 
the distillery warehouse or in transportation to the manufacturing 
warehouse, or for export, require the court to construe section 54 of 
the act of August 28, 1894, liberally, so as to grant the same relief 
for whisky which is destroyed while in transit to a general bonded 
warehouse from a distillery warehouse. . It is conceded that the tax 
attaches to the spirits as soon as they come into existence (Rev. St. 
§ 3248); and it must be further conceded that the tax is to be paid 
by the manufacturer unless he can put his finger upon some clause 
which relieves him from its payment. The particularity with which 
congress specifies the circumstances under which the tax can be re- 
mitted is itself significant of the legislative intention that, unless the 
claim of exemption from the payment of the tax comes within the par- 
ticular description in some one of the remedial statutes, it shall not 
be allowed. Congress might easily have adopted a general law au- 
thorizing a remission of the tax entitling the distiller to relief in re- 
spect to whisky destroyed before the tax is paid, and while it remains 
in the custody of the officers of the government, but it has not done 
so. It has specified each case, and, unless the plaintiff's case comes 
within one of them, he is without remedy. 

Section 56 applies to spirits after they have been in general bonded 
warehouses under the act. It applies to their withdrawal from such 
warehouses upon payment of tax or for exportation or for transfer to 
the manufacturing warehouse or for use of the United States or 
scientific institutions or colleges of learning. It refers to the gaug- 
ing, marking, branding, and stamping of the spirits upon such with- 
drawal. Sections 52, 53, and 54 contain the provisions as to the 
removal from the distillery warehouse to the general bonded ware- 
house. Sections 55 and 56 refer to the conditions under which spir- 
its deposited in the general warehouses may be either kept there or 
may be removed. ' It is clear, therefore, that the provisions for al- 
lowance for loss by accidental fire or other unavoidable accident refer 
to such spirits after they have been deposited in the general bonded 
warehouse, and not to spirits in course of transportation to it. There 
may be the same equitable ground for the remission of tax on whisky 
which is being removed from the distillery warehouse to the general 
bonded warehouse as there is for its remission when in transit from 
the distillery warehouse to the manufacturing warehouse or for ex- 
portation. But it is a complete answer to this suggestion to say 
that congress has not provided a remission in such a case. By no 
natural construction of the words used in section 56 can they be ex- 
tended to cover a case of spirits before they have reached the general 
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bonded warehouse. This was the view which was taken by the court 
below. The issue was made by demurrer to the amended petition, 
the demurrer was sustained, and a judgment entered for the defend- 
ant* The judgment of the circuit court is affirmed. 



ATWATEB et al. v. CASTNER et al. 

(Circuit Court of Appeals, First Circuit June 1, 1898.) 

No. 239. 

L Tradb-Names— Preliminary Injunction— Public Acquiescence. 

The word "Pocahontas" having been used by complainant as a trade- 
name for coal for fully 20 years, with unbroken public acquiescence, and 
such trade-name having been sustained and its infringement enjoined by 
the circuit court of another circuit, held, that a preliminary injunction 
was properly granted in the present case. 

& Same— Geographical Names. 

It seems that if a manufacturer, producer, or dealer furnishes goods of 
such excellent quality, and builds up so extensive a trade, that his trade- 
name becomes a distinctive appellation of the locality where his business 
is pursued, he is not thereby prevented from having a trade-mark right 
in the name. 

& Same— Public Acquiescence. 

That one person, other than complainant, shipped coal marked "Poca- 
hontas Coal, from the Browning Mines," does not show an Interruption of 
public acquiescence in complainant's use of the name "Pocahontas," but 
rather, from the use of the qualifying words, supports complainant's ex- 
clusive use of the unqualified words. 

4. Same— Preliminary Injunction— Appeal. 

When an order granting a preliminary Injunction was clearly proper 
when made, it will not be reversed merely because the circuit court of 
appeals for another circuit, in a case in which the same party was com- 
plainant, has since held that the trade-mark cannot be sustained. 

6. Preliminary Injunction— Affirmance on Appeal. 

The rule as to the effect of a judgment on appeal, affirming an order 
for a temporary injunction, as stated in Davis Electrical Works v. Edison 
Electric Light Co., 8 C. C. A. 615, 621, 60 Fed. 276, 282, repeated. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Cansten Browne and James M. Morton, Jr., for appellants. 
Arthur v. Briesen and Henry E. Everding, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is an appeal from an order grant- 
ing a temporary injunction, and relates to an alleged trade-mark or 
trade-name, "Pocahontas," used in the coal traffic This has been 
used for fully 20 years by the complainants below, and their prede- 
cessors in title, in a very extensive trade, with unbroken publio 
acquiescence, until the controversy out of which this litigation arose 
in this circuit and in the Fourth circuit. It does not indicate merely 
that the complainants below are the producers of the coal sold, but 
quite as much that it is sorted and put on the market under their 
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implied representation of uniform quality and excellence. In ad- 
dition to the public acquiescence of which, we have spoken, there had 
been, prior to the injunction order appealed from, an adjudication, 
in the circuit court in the Fourth circuit, sustaining the claimed 
trade-mark or trade-name, and enjoining its infringement. 

It is said that the complainants' coal, and also the alleged infrin- 
ging coal, come from an extensive locality, now generally known un- 
der the name of "Pocahontas"; and it is claimed that the case, 
therefore, falls within the rule of Canal Co. v. Clark, 13 Wall. 311, 
and Mill Co. v. Alcorn, 150 D. S. 460, 14 Sup. Ct. 151. But, even if 
this were true in a general sense, it would remain to be considered 
whether the supreme court, in Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 203, 204, 16 Sup. Ct 1002, was not compelled to a qualifica- 
tion of the broad principle, claimed to have been stated in the cases 
referred to, as applied to trade-marks and trade-names which have 
been long and extensively used, and have become widely recognized 
by the public at large, even when they might not have originated 
in accordance with the ordinary rules of law. In that case the court 
found that some qualification of the rule that a word which indicates 
quality cannot be protected as a trade-mark or trade-name is neces- 
sary, at least in some classes of cases; and there is ground for 
maintaining that this applies with the same necessity to trade-marks 
and trade-names which represent well-known localities as to those of 
the character of that in question in that case. We do not, however, 
find it necessary to decide, at present, whether or not any qualifica- 
tion of that nature would be applicable to the case at bar, because 
so sharp a question does not now arise. Some of the reasons which 
render it necessary, under some circumstances, to protect, at least 
to a qualified extent, a trade-mark of a geographical origin, were 
given by us in Levy v. Waitt, 10 C. C. A. 227, 61 Fed. 1008, 1012, 
10 C. C. A. 227. 

The exact rule of Mill Co. v. Alcorn is implied in the following 
statement, at page 464, 150 U. S., and at page 152, 14 Sup. Ct.: ■ 

"The word /Columbia' is not the subject of exclusive appropriation, under 
the general rule that a word or words, in common use as designating locality 
or section of a country, cannot be appropriated by any one as his exclusive 
trade-mark." 

This is explained in the same opinion, at page 465, by citing from 
Canal Co. v. Clark, ubi supra, the following expression: 

"The word 'Lackawanna' was not devised by the complainants. They 
found it a settled and known appellative of a district in which their coal 
deposits and those of others were situated. At the time they began to use 
It, it was a recognized description of the region, and, of course, of the earth 
and minerals In the region." 

It is necessary to recognize carefully the distinction which these 
expressions imply. Otherwise, a manufacturer, producer, or dealer, 
who furnishes goods of such excellent quality that they build up so 
extensive a trade as to give a distinctive name to the locality where 
it is pursued, would be defeated of the just fruits of his industry and 
integrity by the very fact of his own meritorious conduct. Therefore, 
even under the rule as stated in Mill Co. v. Alcorn, ubi supra, and 
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without the qualification recognized in Singer Mfg. Co. v. June Mfg. 
Co., ubi supra, the case at bar, as presented to the court below, and 
also to this court, involves a difficult question of fact, to the effect 
whether, at the time the trade-mark or trade-name in question was 
adopted, the word "Pocahontas" was in common use, as designating 
a known locality, or whether the locality gained its name from the 
complainants. Therefore the circuit court was not met with a pure 
question of law, but with a mixed question of law and fact; and, by 
lie well-settled principles touching the granting of temporary in- 
junctions, the court was fully justified in its action by the long and 
unbroken public acquiescence, without reference to the adjudication 
in the Fourth circuit to which we have referred. 

The defendants below suggest that the acquiescence was not un- 
broken, as stated by us, because the affidavits show that there was 
one dealer, Browning, who shipped his coal as Pocahontas coal ; but 
they also show that all such coal was plainly tagged as follows: 
"Pocahontas Coal, from the Browning Mines." This, so far from in- 
terrupting the public acquiescence to which we have referred, sup- 
ported it by an evident attempt on the part of Browning to bring 
himself within the rule stated in Singer Mfg. Co. v. June Mfg. Co. 

Since the granting of the injunction in the case before us by the 
court below, and since the appeal to this court and the arguments 
at bar on the appeal, the circuit court of appeals for the Fourth 
circuit, in Coffman v. Castner (by an opinion passed down May 3, 
1898) 87 Fed. 457, has held that the claimed trade-mark or trade- 
name, "Pocahontas," cannot be sustained, and has reversed the ad- 
judication of the circuit court to which we have referred, and has 
remanded the cause to that court with instructions to dismiss the 
suit. As the complainants in this case were the complainants in the 
case in the Fourth circuit, it may be that, if this had occurred before 
the action of the court below, now appealed from, no temporary in- 
junction would have been granted. But, as the injunction was 
granted before the decision of the circuit court of appeals was an- 
nounced, the position is radically different. The order was clearly 
proper when made, and, if the circumstances remained unchanged, 
we could not reverse it. If the decision in the Fourth circuit were 
in all respects final, we snould hesitate to allow the injunction to 
continue, especially as the parties complainant are the same in each 
case. It is, however, not final, as it may be reversed, possibly, on a 
writ of certiorari from the supreme court. It would not be seemly for 
the courts in one circuit to grant, dissolve, and, perhaps, renew, tempo- 
rary injunctions according to varying conditions of litigation in other 
circuits; so that, as this injunction was clearly proper when granted, 
our only suitable course is not to interfere with it for any reason now 
apparent to us. 

We, of course, do not mean to limit the usual powers of the court 
below over the injunction, as, while we accept the usual form of or- 
der, we attach to it the qualifications stated by us in Davis Electrical 
Works v. Edison Electric-Light Co., 8 C. C. A. 615, 60 Fed. 276, 282. 

Some incidental matters were brought to our attention by the 
parties; but we believe all of them are rendered unimportant, in 
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view of the conclusions which we have stated. As neither party 
takes from our decision anything substantial, and as the circum- 
stances are without precedent, we are not satisfied that equity re- 
quires that the appellants should pay the costs of this appeal. The 
order appealed from is affirmed, neither party to recover costs of ap- 
peal. 

Note by the Court MIUs Go. v. Eagle, 86 Fed. 608, which came to hand since 
our opinion was passed down, fully sustains our suggestions about trade- 
i of geographical origin. 



CLISBY et al. T. REESB. 

(Circuit Court of Appeals, Seventh Circuit June 8, 1898.) 

No. 48a 

1 Patents— Invention— Analogous Ubb. 

An exhaust fan for removing dust and chaff, and an elevator for carry- 
ing away the seed, both being old devices, long used in connection with 
the threshing of grain, there is no invention in adapting them to use with 
a broom-corn cleaner. 

2. Same— Prior Use— Abandonment. 

Where for a number of years a farmer had practically used on his own 
farm a broom-corn cleaner, the fact that he afterwards discontinued such 
use, and the machine was not thereafter employed by others, does not show 
that it was an abandoned experiment in the sense of the patent law. If 
there was any abandonment in such case, it was to the public. 

8. Same— Combinations— Aggregations. 

A combination, to be patentable, must produce a different force or effect 
or result In the combined forces or processes from that given by their 
separate parts. Hence the use, with an old style of broom-corn cleaner, 
of an exhaust fan to take away the dust and an elevator to scoop and 
carry away the grain, is a mere unpatentable aggregation. 

4 Same— Broom-Corn Cleaners. 

The Reese patent No. 505,128, for improvements in broom-corn cleaners, 
is void for want of invention, and as covering a mere unpatentable aggre- 
gation. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

This was an action at law by Frederick W. Beese against Ripley A. 
Clisby, John R. Clisby, and Frank W. Clisby for alleged infringe- 
ment of a patent for improvements in broom-corn cleaners. The 
cause was tried to the court without a jury, and judgment was given 
for plaintiff, to review which the defendants have sued out this writ 
of error. 

James H. Peirce, for plaintiffs in error. 
Ephraim Banning, for defendant in error. 

Before WOODS and SHOW ALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This is an action at law for the infringe- 
ment of letters patent No. 505,128, issued September 19, 1893, to 
Frederick W. Reese for improvements in broom-corn cleaners. By 
stipulation the action was tried before the court without a jury, the 
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court making a special finding of facts and conclusions of law, hold- 
ing the patent valid, and rendering judgment for the plaintiff, Reese, 
here defendant in error. There was a general issue in the case, and 
the sole question litigated relates to the validity of the plaintiff's 
patent. This was attacked — First, by making an objection to the 
introduction of the patent in evidence which was admitted by the 
court, and exception taken; and, second, by an exception taken to 
the conclusion of law holding the patent valid. The patent is for a 
combination of three devices, each of which is conceded to be old; 
and the contention of the plaintiffs in error is that it is not properly 
a combination involving invention, but a mere aggregation or bring- 
ing together of separate elements acting independently, and produ- 
cing no new or useful result from their co-operation or joint action. 
There are two claims in the patent, which are substantially the same, 
as follows: 

(I) In a machine of the class described and in combination with the cylinders 
and feed mechanism thereof, a casing provided with front and rear openings, 
and arranged to encompass the cylinders, and to permit of the Introduction 
and egress of the material to be operated upon, an exhaust apparatus for with- 
drawing the dust and similar refuse collecting within the cleaning compart- 
ment of the machine, and an elevating mechanism; all substantially as and 
for the purpose described. (2) The combination, with a pair of diagonally-ar- 
ranged cylinders and the feed mechanism, of a casing provided with front and 
rear openings, an elevator, and an exhaust mechanism and up- take located 
above the meeting line of the cylinders and over the refuse collecting bin, 
substantially as and for the purpose specified. 

The eleventh and twelfth findings of the court describing the in- 
vention are as follows: 

(II) A brief description of the mechanism shown and described in the 
Reese patent in suit will show that it combines five elements as follows: (1) 
Mechanism for feeding the broom corn into the machine; (2) mechanism for 
stripping the broom corn, and at the same time discharging the seed; (3) a 
case for confining and holding the dust and lint, provided with a front and 
rear opening for the introduction and egress of the broom corn; (4) an exhaust 
fan for carrying off the dust and dirt, and cleaning the lint and smut from the 
broom corn; and (5) an elevator for carrying the seed away from the ma- 
chine to prevent the choking thereof. (12) The five elements above noted go 
to form an organized machine arranged for the purpose of stripping, cleaning, 
and preparing the broom corn for the market. It is admitted by the experts 
for both sides that, if one of these elements were left out, the machine would 
not be a commercially valuable or safe one to work. It might perform its 
mechanical functions,— such as the physical dislodgment of the seed from the 
corn,— but it would not protect the operator from injurious dust or smut 
unless all of the elements were present. 

The first three items of the courts statement of the invention de- 
scribe the machine for threshing the grain or stripping the seed from 
the broom, which had been in use* nearly 50 years. The fourth and 
fifth relate to the addition of the exhaust fan for removing the dust, 
and the elevator for carrying away the seed from the machine. Both 
these devices are old, and have been used in connection with threshing 
grain and various other purposes for many years before the plaintiff 
made claim to his invention. The exhaust fan is like any other ex- 
haust fan applied for the purpose of drawing the air by suction from 
a room. If the air happens to contain dust, that is drawn out with 
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the air. The beneficial use as applied to a threshing machine, wheth- 
er of broom corn or any other grain, is obvious and well recognized. 
But, being so long in use in connection with grain-threshing machines 
and other devices, whether it would involve anything more than ordi- 
nary business sense and mechanical aptitude to adapt it to a broom- 
corn cleaner, either alone or with the other old device of an elevator 
to take the grain away and deposit it a convenient distance from the 
operating machine, would not seem to present a very difficult problem 
for solution. The court, in its ninth finding of fact, says: 

"The evidence shows that the art of stripping broom seed from broom corn 
is old, as is exemplified by a patent granted to L. E. Grosvener, of South 
Groton, Massachusetts, No. 8,375, dated September 23, 1851. Broom-corn 
strippers of the Grosvener type continued in use without any material im- 
provement until the date of the Reese patent. A device of this sort was 
offered in evidence by the defendants, and marked The Porterfleld Machine.* 
This machine was in use for a number of years by a farmer named Porterfleld 
In Illinois, but its use was abandoned or discontinued In 1881. It contained 
devices substantially the same as the Grosvener, with the addition of an 
elevator for elevating the seed.'' 

In another place the court says, in regard to this Porterfleld ma- 
chine: 

"Examining the art briefly, there are no machines found therein that contain 
all of these elements for this specific purpose. The nearest anticipation of 
the same might be said to be the Porterfleld machine; but this machine 
lacks the essential features of the fan and casing to operate as the Reese 
invention; in fact, it is doubtful whether it can be considered more than an 
abandoned experiment, in that the machine was abandoned nearly fifteen 
years ago, and has never been in actual use since that date, and was at the 
time of its use confined to a private farm, worked by a private party, and 
never put out in public use." 

It is quite evident that this finding shows no abandonment of an in- 
vention such as would enable some other person to invent the same 
thing which had been before in use by, the public, as shown by the 
finding, in however limited a way. The finding shows no privacy 
or concealment, and the machine being in use a number of years 
shows that it was a practical machine. It is not necessary that every- 
body should use it, or that the use should always be continued. 
Some six years before the plaintiff applied for his patent, the use 
was abandoned. But whatever abandonment there was was evi- 
dently to the public, which would give no one the right to obtain a 
patent for the same device. But the claim of the plaintiff to inven- 
tion consists in combining these three things, to wit, a broom-corn 
thresher, an exhaust fan on top of the case to take away the dust, 
and an elevator at the side to scoop the grain from the bin where it 
is deposited, and carry it away to a convenient place. There is 
nothing to show wherein these three things operate jointly to produce 
anything which is the result of their united action. Each of these 
elements appear to operate separately to produce its own separate 
individual result, just as they might in connection with any other 
business where an exhaust fan was needed to draw away the air from 
a given space, and an elevator with endless belts and buckets to 
carry any given substance to another place or to a different level. 
These elevators are no doubt as old as machinery, and were used by 
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the Egyptians many thousands of years ago for raising water, and 
very likely for raising the mud of Egypt, either before or after it was 
made into brick by the Israelites during their degrading bondage in 
that country. They have been used for scores of years in this coun- 
try in every warehouse and grain elevator, and in connection with the 
common grain-threshing machines throughout the Northwest For- 
terfleld could have had no motive for concealing such a device, as it 
was in general use all over the country. The exhaust fan also has 
been in just as common use. The court below finds a fan present in 
the Parrott patent, No. 209,708. Here it was used to suck the air 
containing the dust from wheat and rye, but the use is precisely the 
same and the change from one kind of threshing to another, or from 
threshing to stripping, involves no invention. It is also a matter 
of common knowledge that the same device has been used for many 
years in connection with corn shellers, grain threshers, and sawmills 
to take up the flying dust and carry it away from the vicinity of 
workmen. There is no suggestion in the Reese patent of any di.fi- 
culty in mechanism to be overcome in affixing the seed elevator or the 
exhaust fan to the broom-corn thresher. On the contrary, he says: 
"Any suitable elevator may be employed for raising the seed from 
the hopper." As was said by the supreme court in Heating Co. v. 
Burtis, 121 U. S. 286, 7 Sup. Ct 1034: 

"If, however, to adapt these separate elements to each other, so that they can 
act together In one organization, required the use of means not within the 
range of mere mechanical skill, then It would be true that the Invention of 
such means for effecting a mutual arrangement of the parts would be pat- 
entable. * * • Nothing of that, however, appears In this case. The Inven- 
tion described Is not of any such device for effecting the combination. No 
claim is made of that character. The claim made is for the combination, 
no matter how or by what means it Is or may be effected." 

These remarks seem quite applicable to this case. The court below 
in its findings speaks of a co-relation between all the parts, but 
there is no suggestion of any joint or unitary action producing any 
new or useful result There is nothing in the findings or in the case 
anywhere to show anything more than a mere juxtaposition or ag- 
gregation. The 'combination, to be patentable, must produce a dif- 
ferent force or effect or result in the combined forces or processes from 
that given by their separate parts. There must be'a new result pro- 
duced by their union; if not so, it is only an aggregation of separate 
elements. Reckendorfer v. Faber, 92 U. S. 347. Merely bringing old 
devices into juxtaposition, and then allowing each to work out its 
own effect, without the production of something novel, is not inven- 
tion. Hailes v. Van Wormer, 20 Wall. 353. The judgment of the 
court below is reversed, with instructions to enter a judgment in favor 
of the plaintiffs in error. 
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THE JAMES MARTIN.* 
(District Court, E. D. Virginia. February 10, 1883.) 

1 Shipping— Abandonment of Vessel by Crew— Evidence. 

Where the master and crew have abandoned their vessel under circum- 
stances raising a grave suspicion that they dismasted and scuttled her, 
but, on a libel by the cargo owners and their insurers, the master and 
claimants assert that the injury was caused by collision, the failure of the 
latter to examine several members of their crew, who were disinterested, 
or to libel the vessel with which they pretend to have collided (the col- 
lision being denied), or examine any members of her crew in regard to the 
alleged collision, is prejudicial to their case. 

& Samb— Freight— Abandonment. 

When a vessel and cargo are abandoned at sea by the master and crew, 
without intention to retake them, the shipowner can maintain no claim 
to the freight. 

8. Same— Bad Seamanship. 

Where a master and crew abandoned their vessel, claiming that she was 
sinking, but she was afterwards found riding safely and not leaking se- 
riously, and the circumstances were such as to raise a grave suspicion 
that she had been purposely dismasted, and an attempt made to scuttle 
her, held that, because of bad seamanship and negligence, the ship was 
liable for the amounts paid for salvage, and as damages to the cargo, by 
the insurers. 

Note of evidence by the judge: 

The schooner James Martin, 225 tons, was owned in Boston by several per- 
sons; William H. Browne, her master, owning an eighth part This part was 
insured at $800, and had been insured at that rate for 12 years. The schooner 
was 25 years old. In March last she took on a cargo of fertilizers, to the 
amount of 260 tons, consigned to Allison & Addison, in Richmond, Va. This 
cargo was insured with the Virginia Fire & Marine Insurance Company, one 
of the libelants here. The fertilizer was worth $40 per ton, or some $6,000 
or $7,000. When the Martin was about ready to sail from Boston, Capt 
Browne, her master and part owner, found himself in negotiation for the 
purchase of another vessel. He telegraphed to a town in Massachusetts for ' 
Rowland Howes, and employed him to go on this voyage as temporary master 
of the Martin. The mate of the schooner was A. C. Browne, brother of the 
part owner and regular master, William H. Browne. The vessel was towed 
out of Boston Harbor on the 14th of March, 1882, and sailed on her voyage. 
By midnight of the 23d March she was off Cape May, some six miles distant. 
The wind was W. N. W. She was going south, making for the Virginia cap: s. 
Her master, Rowland Howes; testifies as to subsequent events substantially 
as follows: "About midnight of the 22d March,— we being closehauled, on 
starboard tack, wind W. N. W., and going south, with reefed mainsail, and 
with foresail and jib boom set, weather fair, but cloudy, and a strong breeze,— 
we were run into by a three-masted schooner, of about 700 tons, afterwards 
learned to have been the Wm. H. Baily, of New York. She was standing 
northward, and must have had the wind free. We saw her about 3 miles off. 
She was on the port tack. She was under full sail. After she had got 
nearly abreast of us, she suddenly luffed up, tacked ship, and ran in under 
our lee, and struck us on our port bow. She carried away our jib 
boom, cathead rail and bulwarks, and damaged the top of the top gallant 
forecastle. Both vessels had their lights set It was a clear night. We were 
obliged to cut adrift the jib boom and the sails attached to it, to prevent 
damage to the vessel. All the rigging attached to the flying jib and the jib 

i This case has been heretofore reported in 5 Hughes, 448, and is now pub- 
lished in this series, so as to include therein all circuit and district court cases 
elsewhere reported which have been inadvertently omitted from the Federal 
Reporter or the Federal Cases. 
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topsail boom was cut adrift, Including the Jib-boom guys on the starboard side. 
We examined the rigging after the collision, and found It in apparently good 
order. We then proceeded on our course. For the rest of the night the wind 
shifted around from W. N. W. to N. W. We continued under same sail as 
before. Next day, wind N. W. to S. W., went nearly around the compass 
uid quite moderate. For three hours after the collision, until we got off 
Chincoteague, sea was comparatively smooth; that is, for the rest of the 
night after the collision, and all the next day. At 2 a. m. on the morning of 
the 24th, twenty-six hours after collision, a heavy sea had set In from the south- 
ward. Wind S. W. by S. While we were on the starboard tack, both masts 
came suddenly down with a crash, caused by the chain parting, which the 
starboard jib stay was set up to, and the lee on the port side of the bowsprit 
breaking, which the port jib stay was rove through. The foremast broke off 
about nine feet above the deck, and the mainmast at the saddle. The mainmast 
broke in three places. This happened at a distance of about six mfes from 
Winter Quarter light-ship. No one was on deck at the time but the mate 
[A. 0. Browne] and another man. There were six men, all told, on the vessel. 
We let go the small anchor soon after, but the chain parted. We then let go 
the large or sheet anchor, with 70 fathoms of chain, and the ship swung round 
to the wind and sea. We then cleared away the spars that were banging 
over the side of the vessel. The gaff and topmast and head of the mainmast 
went overboard. The rest of the -masts were left on deck. They fell over 
to the port quarter. When the mast came down, it broke the davit on the 
port side, and stove the boat. The ship's boat was destroyed by the falling 
masts. No Injury was done to the deck. The houses were Injured to some 
extent. After the masts came down there was a reef breeze from S. S. W. f 
the sea heavy, and the weather smoky, so that we could see but a short dis- 
tance. The ship was leaking, but we could not discover the source of leakage. 
We pumped her out every 15 minutes for about two hours, and when we left 
her there was two feet of water in her hold. We left her about eight hours 
after the masts fell, or 9 a. m. on the 24th March. The sea when the masts 
fell was such that the ship would take water over her bow lying at anchor. 
We left the ship -on the boat of the steamer John Hopkins, Hallett, master, 
bound from Boston to Baltimore, via Norfolk, which came In sight on the 
morning of the 24th. We left the ship because she was entirely disabled, and 
there was no suitable boat to help ourselves with. I did not ask Capt. Hallett 
to take her in tow and carry her Into port The sea was too heavy. He had 
the privilege of taking her after we had abandoned her. I did not thiuk It 
worth while to ask him about these matters. We left her on Friday. She 
was taken in tow on the next morning (Saturday) by the steamer Wm. Crane, 
Howe, master, bound out from Baltimore to Boston, and carried back to Nor- 
folk. I went there from Baltimore, and saw her the following Tuesday after- 
noon, the 28th. Wnen I landed from the John Hopkins I made no efforts to 
carry relief to the vessel and to save her. I thought she would sink. The 
entire pumping we did before we left her was .equal to an hour. I did not 
ask the captain of the Hopkins to take off any part of the cargo." The tes- 
timony of A. G. Browne, mate of the James Martin, does not differ in sub- 
stance from that of her master. He says that the crew all thought that, if 
the Hopkins had riot taken them off, they would have been all lost. He says 
that after they left their vessel they took no steps to save her, except that 
they left her anchored. They thought she would sink, and her crew all thought 
themselves lucky in saving themselves as they did. He says that his captain 
said to Capt. Hallett, of the Hopkins, that his vessel was sinking. He says 
that he thought that the collision did disable the Martin to some extent. There 
were six men on the Martin on this voyage. Only three were examined on 
the part of the owners, viz. Rowland Howes, the employs of the part owner, 
William H. Browne; A. C. Browne, the brother of this part owner, whose 
Interest was insured; and the steward, who knew or affected to know nothing 
of the material facts of the collision and of the falling of the masts. 

The vessel, on being brought into Norfolk, was found to have a hols cut In 
her deck, about 10 Inches long and 6 inches wide, tapering to a smaller size 
at the bottom. Her hatches were fastened down. The hole in the deck was 
a little aft of amidship, at the lowest point of the deck, where, when loaded. 
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it would be about 4 feet above the water. The scupper near this hole was 
found to be stuffed With rags and other rubbish. Efforts had been made to 
cut through the deck in and under the water closet In the cabin, but the 
deck was not actually cut through at this place. The schooner was towed 
from Norfolk to Richmond in charge of Mr. Cowardin, the president of the 
insurance company before mentioned, which held the Insurance on the cargo. 
On arriving at Richmond, port wardens found the hatches properly fastened 
down. Fox, one of the witnesses, says the fore rigging on the starboard side, 
lying on deck, bore every appearance of having been cut, and cut somewhere 
between the rail and the mast head. Witness Allison, one of the libelants, 
says the starboard stays of the foremast were cut. Allen, a witness, and a 
stockholder in the insurance company, and an experienced sailor, says: 
"The starboard fore rigging had been cut eight or ten feet, or more, from the 
deck. The seizings of the forestay had been cut, which left it free to go. 
They were cut,— all of them. The effect upon the masts, of cutting the 
seizings, would certainly be to carry them away over the side of the ship, if 
there was any motion of the vessel at sea." He did not think the schooner 
had been in collision, as the hull was not damaged, and certainly her jib boom 
and bowsprit would hive been carried away # From the general evidence ap- 
parent, he did not think his port bow indicated a blow from the outside. 'He 
saw no injury except at the cat head, a space of six or eight inches. The rail 
by the cat head was broken down, but there was no injury to the deck or 
plank sheer. The cargo was found damaged to the extent of about $12 a 
ton, chiefly at the part of the vessel under the hole that was cut in the deck. 
The vessel was not in a leaking condition, and had not been since taken in 
tow by the steamer Crane; at least, not more so than vessels ordinarily are 
while loaded and making a voyage. The insurance, company, which is one of 
the libelants, had to pay $1,800 as salvage on the cargo, and $2,007 to Allison 
A Addison, the consignees, for damages to the cargo. The freight contracted 
to be paid to the ship was $390. The insurance company paid towage bills 
and other expenses nearly equal to that amount. 

S. H. Matthews, one of the part owners of the Martin, testifies, among other 
things, that, after hearing of the collision, he was told of a schooner lying at 
Oharlestown, Mass., which was loading with ice for Charleston, S. C, which 
was said to have collided with an unknown vessel. He went to see her, and 
had some talk with her master, who said a collision had happened. He found, 
upon examination, this schooner's mainstay was broken on starboard bow, and 
anchor stock broken, and various scratches on the hull of the starboard bow. 
After going to the custom house in Boston, where be made some examinations, 
he again saw the master, who admitted to him that he had been in collision 
about the point and time at which the Martin had collided. This was a three- 
masted schooner,— the William H. Bally, of New York. Matthews told the 
captain of the schooner that he had employed counsel in Boston to libel his 
vessel. The brothers of Matthews, who were part owners of the Martin with 
him, also told the captain of the Bally that they were going to libel, and that 
be had better go to New York and prepare bonds, so as to be ready for the 
libel. The sequel was that the schooner Baily went away from Boston, was 
not libeled, and gave no bonds, and that no steps have been taken to libel 
her, either in New York, Charleston, Boston, or elsewhere. 

Under a consent order of sale entered by this court, the Martin was sold in 
Norfolk, and brought less than $1,500. It does not appear that any of her own- 
ers, other than William H. Browne, had their interests Insured, or had knowl- 
edge that William H. Browne had employed a temporary substitute as master 
for this voyage. 

Sharp & Hughes, for libelants. 
Ellis & Thorn, for respondents. 

HUGHES, District Judge. The original libel In this case, filed on 
the 24th of April, 1882, by the owners of the cargo and their insur- 
ers, claims damages for tort charged to have been committed by the 
master and crew of the James Martin, in having cut away her masts, 
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and cut holes in her hull, and abandoned her to perish at sea. The 
amended libel, filed at the hearing, claims damages from the failure 
of the master and crew to bring the vessel into port, because of bad 
seamanship and the unseaworthiness of the vessel. The owners 
make a cross claim for the freight contracted to be paid on the 
cargo. When the schooner was brought into Norfolk, on the 24th 
of March last, her master and crew were under grave suspicion of 
having dismasted and scuttled their vessel and deserted her at sea. 
When, on the day before, the steamer John Hopkins, from Boston 
for Baltimore, came in sight of them, and took the whole crew of 
the schooner on board, the master so impressed Capt Hallett with 
the belief of the hopeless plight of the schooner alleged to be leaking 
and sinking that he came away, and brought her crew off, without 
deeming it worth while to make any examination into the true con- 
dition of things. When, 24 hours afterwards, the steamer Wil- 
liam Crane, from Baltimore *nd Norfolk for Boston, came near the 
schooner Martin, she was found not to be seriously leaking, and not 
to be sinking; and Capt. Howe, of the Crane, found no difficulty in 
doing, in the absence of the schooner's master and mate, what Capt. 
Hallett had- not done when they were present. He took the 
schooner in tow, reversed his own trip, and brought her back to 
Norfolk. When the schooner arrived here she was found to have a 
hole cut in her deck, in its lowest bend downwards, nearest the 
water, about midships, and the scupper near it was found to be 
plugged up with rags. On being taken to Richmond, and unloaded 
of her cargo, the latter was found to have received its principal 
damage from water in that part lying just under this hole in the 
deck, — a fact which indicated that the water causing this damage 
had come in through this hole while the schooner was in a position 
to be swept over by the sea; this latter fact indicating that the hole 
had been cut in the deck while the schooner was out at sea, some- 
time before she was brought within the capes of the Chesapeake. 
Mr. Matthews, one of the part owners, claimants, and respondents, 
was in Richmond about the time the Martin was taken up there, 
and negotiated a dismissal of the libel for salvage which had been 
put upon the schooner here on her first arrival in Norfolk. He 
could not have failed to hear at Richmond the charges against the 
master and mate of the schooner, which are embodied in the original 
libel before me. He must have appreciated the importance to the 
reputation of these two officers, and to the character of the schoon- 
er's owners, especially of William H. Browne, of meeting these char- 
ges by' the evidence of the entire crew of the Martin, and by the 
evidence of all on board of the three-masted schooner with which he 
states she had been in collision on the night of the 22d of March, 
1882. Naturally this court had a right to expect that all the crew 
of the Martin would have been examined in such a case as this. 
Yet only three of them have been examined, and the failure to ex- 
amine the rest is wholly unaccounted for, although it is in proof 
that one of those others was for some time in a hospital at Norfolk. 
Such an omission, unaccounted for, in cases like this, has always 
been looked upon by admiralty courts as prejudicial to the case of 
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the vessel charged to be at fault Moreover, the witnesses actually 
examined are those least disinterested in the suit The part owner, 
whose interest in a schooner 25 years old is insured, and who did 
not make this particular voyage with his vessel as master,, tele- 
graphed from Boston for a temporary substitute, and sends this 
substitute on this voyage as temporary master; this part owner's 
brother being mate. This temporary master and this mate are the 
only persons examined of this crew, except a steward, who seemed 
to have been always below deck asleep, who insisted that he knew 
nothing, not even the names of his companions of the crew, and 
whose intelligence was probably as dark as he represented it to be. 
Again, it was of the highest importance to the case of the respond- 
ents in this court that they should have libeled the three-masted 
schooner with which they claim the Martin to have been in collision 
off Cape May, — if for no other purpose, at least to establish the 
fact of collision, and to show that the fault was not that of the 
master and crew of the Martin. The evidence before me is wholly 
ex parte as to that other vessel, and the testimony of the crews of 
vessels which have been in collision is proverbially unreliable. The 
testimony of the crews of each of these two vessels as to that colli- 
sion ought to have been taken under oath and under cross-examina- 
tion; otherwise it would have been, in that litigation, worthless. 
How can it be any better in this, where it is the whole truth that is 
essential to the. formation of a just conclusion. But although the 
owners of the Martin themselves testify that they had abundant 
opportunity to libel the three-masted schooner, which they called 
the "William H. Baily of New York," yet they have not done so. 
In Boston they tried to maneuver with the master of the alleged 
schooner, to induce him to get out of the way of their libel. They 
could have libeled her during several days while lying at or near 
Boston. They told her master that they had arranged to libel her 
after a certain fast day, and to get his vessel readv. and they say he 
went off with his schooner before they got their libel out. If, 
therefore, these people have a good case, they have failed to sup- 
port it with the evidence most necessary and proper for its vindi- 
cation; that is to say, they have omitted to examine three of their 
own crew to sustain the statements alleged in their defense, and 
these three were the men who were wholly disinterested in the re- 
sult of the suit. They have not libeled the schooner which they 
claimed to have collided with, nor examined any of her crew as to 
the alleged collision, although they insist that in this collision orig- 
inated the disaster to their vessel. Nor have they accounted for 
these omissions. When we come to examine the testimony of their 
own master and mate as to the causes of the misfortunes of the 
schooner Martin, their explanations prove to be radically unsatisfac- 
tory. They say they were running southward, abreast of, and six 
miles off from, Cape May, on the night of the collision, with wind 
W. N. W. (when it was two points abaft their, beam), and that they 
were closehauled and on the starboard tack. They say that the 
three-masted schooner was standing northward with wind W. N. W. 
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at that time, and yet that she was sailing with a free wind, and on 
a port tack. These statements are, by physical and mathematical 
necessity, untrue. Moreover, these officers say that the vessels col- 
lided by the Baily's starboard bow running into the Martin's port 
bow; and Mr. Matthews testifies that the port bow of the Martin, 
as he saw it at Richmond, was rubbed and abraded, and that the 
starboard bow of the Baily, as he saw her in Boston, was likewise 
rubbed and bruised, and that he saw a workman obliterating the 
mark or bruise on the Baily. Now, it is absolutely impossible that 
such a collision could have occurred between these two vessels, un- 
less one or the other of them had entirely reversed her course; and 
there is no mention or intimation of such a reversal in the testi- 
mony of either the master or mate of the Martin. Counsel for the 
Martin suggests that she might have been sailing at the time of 
collision on a course to bring her under the land, say, S. W. by W., 
and that such a course would bring her close to the wind. But she 
was then opposite Cape May, north of the mouth of the Delaware 
Bay, and such a course as that suggested would have taken her 
into the mouth of the bay. She could not have been aiming to 
enter the bay; and, even if she had been, her port would then have 
been turned still further away from the other schooner, and her 
course would have rendered it still more impossible for the Baily 
to have run into her port bow with her own starboard bow. In 
short, I find it impossible to believe the statements of the master 
and mate on this subject, — a fact which naturally and necessarily 
discredits their whole testimony. The Martin was sailing with the 
wind free, the Baily was sailing close to the wind, and the rule of 
the road (Rule 17, Rev. St. § 4233) made it the duty of the Martin 
to keep out of the way of the Baily. If, therefore, there was a col- 
lision, it was by fault of the Martin, and she is responsible for all 
the consequences to the cargo for that fault. The statements of 
the master and mate as to the dismasting of the schooner are al- 
most as incredible. They admit that they examined the rigging of 
the schooner shortly after the collision, and found the essential 
parts of it intact. They proceeded on their course for three hours 
on a rough sea, but after that period, all the way to Chincoteague, 
some 60 or 70 miles, the sea was "comparatively smooth," and the 
wind was "moderate." The wind was shifting all the rest of the 
night after the collision, all of the next day, and the first part of the 
next night, so that it had got entirely around the compass. There 
is no complaint of a storm, though the sea was heavy, and the wind 
was blowing a reef breeze. At 2 p. m. on the morning of the 24th 
the masts suddenly went down. What was the cause of this mis- 
fortune? The testimony of the witnesses examined at Richmond 
was that the starboard fore rigging was cut. So is that of Mr. Cow- 
ardin, who was on board the Martin from soon after she was brought 
into port at Norfolk until she was taken to Richmond. This rig- 
ging was cut some nine or ten feet above the deck. The masts fell 
over in the direction two points on the port quarter, showing that 
the fore rigging on the starboard side was at fault. The vessel had 



Digitized by 



Google 



THE JAMES MABTIH. 655 

gone on her course for 26 hours after the collision. Examination 
had shown that the essential parts of the rigging were intact shortly 
after the collision. Though it had been subjected to greater or less 
strain for the first 3 hours after that event, it had stood the strain. 
Then there was a "smooth sea" and a "moderate" wind for 20 hours, 
during which there could have been no strain. Then, without the 
agency of any vis major, in the shape of either high storm or heavy 
sea, the masts went down opposite the quarter where the rigging 
was found afterwards to have been cut. This is not a criminal 
prosecution, in which a court must require full proof of crime, but a 
civil suit, in which a court is bound to decide upon the preponder- 
ance of evidence positive and circumstantial. With every dispo- 
sition to presume innocence, I cannot persuade myself that the fall- 
ing of these masts was the result of any vis major of navigation, 
especially as it occurred at a desolate point on the coast, where 
violence to the vessel could find more of a chance of immunity and 
concealment than at probably any other point on the North Atlantic 
seaboard. But, even if the masts did fall by stress of weather and 
sea, still there was no justifying cause for the subsequent abandon- 
ment of the schooner by the master and mate. It is true that the 
chance of escape was cut off by the accidental destruction of their 
boat in the falling of the masts, but where was the necessity for 
escape at all? They could safely remain on board until help came 
from some quarter, and there was nothing in their condition to 
throw them into a panic of fright. If they were under the influence 
of such a panic before the Hopkins came in sight, they were need- 
lessly so, and the certainty of rescue should have calmed them 
Their vessel was not sinking. It was not even leaking consider- 
ably, but only to the extent to which the best of vessels are liable 
at sea. But they did more than escape. When they got aboard 
the Hopkins their trepidation should have entirely subsided; and 
they violated their duty as seamen to their ships, its owners, and to 
the cargo, by so exaggerating the condition of their vessel, in their 
statements to Capt. Hallett, as to induce him to sail away without 
attempting to save their ship. This is all proved by the sequel; 
Capt. Howe, of the Crane, having found the schooner riding safe at 
anchor, without much water in her hold, not in a leaking condi- 
tion, and capable of being towed upon a right rough sea into harbor. 
The Boston steamers all stop for several hours at Norfolk, both on 
their trips in and out. When the Hopkins came into this harbor 
with the crew of the Martin on board, the first duty of the master 
and mate of the Martin was to take steps to have her looked after 
and saved, if practicable, which it certainly was. They took no 
such steps. So far as any evidence exists, they gave no publicity 
in Norfolk to the fact that their vessel was anchored out at sea, 
within a few hours' sail pf Norfolk, in distress and danger. We 
-have no evidence that they did anything or said anything while herfc 
for the rescue of their vessel, and they went on to Baltimore, where 
they would seem to have been equally reticent and inactive. 
I am of opinion that whatever accidents are described in the evi 
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dence as haying happened to the James Martin happened by the 
fault of her master and crew; especially that the collision, if it oc- 
curred at all, was by their fault; and that the dismasting of the ves- 
sel was either through their act, or through their negligence or in- 
competency in not properly staying the masts previously to their 
falling. I am of opinion that the vessel was abandoned unnecessar- 
ily — was in fact deserted — by her master and crew, under circum- 
stances in which their duty as seamen demanded that they should 
have stood by her; at least, to the extent of prevailing upon Capt. 
Hallett to do, under their supervision, what Capt. Howe did on the 
next day after they had deserted her. I am of opinion that, on being 
brought by the Hopkins into the port of Norfolk, the master and 
mate of the schooner ought to have taken effective steps for bringing 
their vessel into port, and should have hired a powerful wrecking 
tug, and gone themselves out to the place of anchorage, and them- 
selves brought their vessel and her cargo into port, and saved sal- 
vage. I am of opinion that, having failed to do this at Norfolk, they 
should have done it in Baltimore. I am of opinion that, by omitting 
this natural and obvious duty, they themselves furnished strong evi- 
dence to sustain the suspicion that their desertion of the ship was 
premeditated and criminal. I am of opinion that the James Martin, 
in consequence of this bad seamanship of master and crew, is liable 
for the amounts paid for salvage and as damages to the cargo by 
the libelants. 

As to the question of the freight: This was a clear case of an 
abandonment at sea of the vessel and cargo by the master and crew, 
without intention to retake possession. Where this is done, and 
where the owners of the cargo have done no wrongful act them- 
selves, it is settled law that the ship owners can maintain no claim 
to the freight. The contract of affreightment, indeed, is not at 
an end, because it exists to form the foundation of a suit for dam- 
ages to the cargo, by its owners, as in the case at bar. 

The damages that will be awarded in this cause, from the negli- 
gence of the master and crew, will be f 1,800 for salvage paid, f 2,007 
for damages to the cargo, and costs of this suit The libel is in 
rem only, and the vessel brought, on a sale under a consent decree, 
only about f 1,500. Now, if the proceeds of this sale had been suffi- 
cient to cover this whole claim for salvage and damages, together 
with costs, I might be bound to listen to argument on behalf of the 
owners for the freight. But the large excess of the amounts 
claimed by libelants over and above the proceeds of sale, and the 
large deficiency, for which the libelants have no recourse here what- 
ever, preclude such an inquiry in this proceeding. I will sign a de- 
cree denying the respondents' claim for the freight, and awarding 
to the libelants the amounts above indicated, to be paid, as far as 
may be, out of the proceeds of the sale of the ship. 
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SNOW r. SMITH et aW 
(Circuit Court, E. D. Virginia. August 15, 1882.) 

L Removal of Causes— Separable Controversies. 

Under the act of March 3, 1875, § 2, if in a suit there is a separable 
controversy, the parties to which, actually Interested In the decision of it, 
are, on each side, wholly citizens of different states, then the suit may, 
en petition of one or more of the said parties to the separable controversy, 
be removed to a federal court 

S, Same—Parties to Removal Petition. 

Where there Is a separable controversy between two of the parties, who 
have a right to the removal thereof, the unnecessary joinder in the peti- 
tion for removal of a trustee who has not right of removal will be treated 
as a nullity, and the suit will not be remanded. 

9 

This was a suit in equity brought in the circuit court of Prince Wil- 
liam county, Va., by William R. Snow, a citizen of Virginia, as trustee 
of Marcia C. Snow, against George Cowie, Edson E. Smith, and Har- 
riet C. Snow. Defendant Cowie was a citizen of the District of 
Columbia, and the other two defendants were citizens of Minnesota. 

The following facts, among others, were alleged In the bill: Prior to April 
1, 1869, the complainant, William R. Snow, together with Thomas M. Smith 
and John C. Wilson, owned jointly a tract of land, containing about 400 
acres, in Prince William county, Va.; each being the owner of an undivided 
one-third thereof. On the date mentioned, Smith and Wilson conveyed their 
Interests to George D. Snow, who, in consideration thereof, paid $2,000, and 
gave his six promissory notes. These notes were for something over $1,000 
each; three being executed to each grantor, payable, respectively, one, two, 
and three years after date. To secure their payment, the maker and his wife, 
Harriet C. Snow, executed and delivered a deed of trust to the defendant 
Cowie, covering an undivided two-thirds of the land. The three notes to 
Smith, and also the first of the notes to Wilson, were paid by Snow, who 
died In 1874, leaving a will In which the defendant Edson R. Smith was ap- 
pointed sole executor. The widow—being the defendant Harriet C. Snow— was 
his sole legatee. In 1875 the executor and widow executed and delivered a 
deed of the said lands to the complainant, In trust for the complainant's wife, 
the said Marcia C. Snow; the complainant therein assuming the payment of the 
two outstanding notes to Wilson. The bill then alleges that these two notes 
to Wilson "have been in the possession and custody of the said defendant 
Harriet C. Snow from about the 25th day of June, 1875, until now, and the 
said Harriet C. Snow claims to hold the said promissory notes by purchase 
from the said John C. Wilson." Wilson died before institution of the suit, 
having executed an alleged release, apparently on the assumption that his notes 
had been paid. The bill further alleged that Harriet C. Snow claimed the 
right, under the deed of trust to defendant Cowie, to have an undivided 
two-thirds of the land sold to pay the said notes; that the said trustee, Cowie, 
acting under authority from her, had advertised an undivided two-thirds 
of the land for sale on September 22, 1883; that, by reason of the payment 
of the three notes to Thomas M. Smith, only an undivided one-third of the 
land was liable to be sold under the trust The prayer of the bill was that 
defendant Cowie be enjoined from making the sale until such time as the 
land could be partitioned, and the rights of the several parties therein set 
apart to them. The bill concluded with a prayer for general relief. On 
October 8, 1883, the defendants B. R. Smith and Harriet C. Snow filed a peti- 
tion and bond for the removal of the cause to the circuit court of the United 

* This cose has been heretofore reported in 4 Hughes, 204, and is now pub- 
lished in this series, so as to Include therein all circuit and district court cases 
elsewhere reported which have been inadvertently omitted from the Federal 
Reporter or the Federal Cases. 
88F.-42 
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States for the Eastern district of Virginia; alleging that there was a contro- 
versy wholly between citizens of different states, to wit, a controversy be- 
tween the petitioners and the complainant, as trustee of Marcla O. Snow. 
The petition was granted, and the cause, being accordingly removed, is now 
heard upon complainant's motion to remand the same to the state court 

John J. Weed, for complainant 
George E. Harris, for defendants. 

, HUGHES, District Judge. Section 2 of article 3 of the constitution 
of the United States gives jurisdiction to the courts of the United 
States over "cases in law and equity," "cases of admiralty and mari- 
time jurisdiction," "controversies between two or more states," "con- 
troversies between citizens of different states," etc This language 
of the section makes a distinction between "cases" or suits, on one 
hand, and "controversies" on the other. Contemplating this distinc- 
tion, the second clause of section 2 of the judiciary act of March 3, 
1875 (Supp. Kev. St U. S. p. 175) provides that: 

"When in any suit mentioned in this section, there shall be a controversy 
which is wholly between citizens of different states, and which can be fully 
determined as between them, then either one or more of the plaintiffs or 
defendants actually interested in such controversy may remove said suit," etc 

This second section of the statute of 1875 has been thoroughly re 
viewed and passed upon by the supreme court of the United States 
That court has repeatedly and explicitly recognized the distinctioL 
made by the constitution and this statute between the general term, 
"case," or "suit," and the special term, "controversy." The doctrine 
which has been settled in the various decisions of that court constru- 
ing the statute of 1875 is that whereas, if a suit embraces but one 
controversy, and the parties to it on either side are not wholly resi- 
dents, respectively, of different states, the suit cannot be removed, 
yet if, in the suit, there is a separable controversy, the parties to 
which, actually interested in the decision of it, are, on each side, wholly 
citizens of different states, then the suit may, on the petition of one 
or more such parties to the separable controversy, be removed into the 
federal court The leading decision on the former point is that of 
Blake v. McKim, 103 U. S. 336. The leading decision on the latter 
point is that of Barney y. Latham, 103 U. S. 205. Counsel have re- 
viewed many cases directly or indirectly involving the right of re- 
moval, in their learned briefs; but I think it is useless for me to look 
further than to the two decisions just named, for it is very clear to my 
mind that the case at bar is governed by one or the other of them. 
The single question on which this motion to remand depends is whether 
the controversy between William R. Snow, trustee, and Marcia Snow, 
citizens of Virginia, and E. R. Smith, executor, and Harriet C. Snow, 
citizens of Minnesota, is separable from the other controversies, if any, 
in this suit, or whether that controversy comprehends the whole suit 
If it comprehends the whole suit, then, under the ruling in Blake v. 
McKim, Wilson's administrator and the trustee, George Cowie, both 
citizens of the District of Columbia, being necessary parties to the 
suit, the cause must be remanded to the state court; but, if otherwise, 
then, under the ruling in Barney v. Latham, the cause mnst remain 
here. The controversy between the two Mrs. Snows is whether the 
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notes held by Wilson in his lifetime, and passed by him, for value 
received, to Mrs. Harriet Snow, passed as assigned choses in action, 
or passed as notes extinguished by the fact of Wilson's having re- 
ceived full value for them. One of these ladies contends that they 
merely passed from one holder to another, and remained in the hands 
of the second holder, a charge upon the land upon which the trust 
deed to Cowie was executed. The other lady contends that the notes 
became extinguished, as a charge upon the land, by the payment of 
their value to Wilson, in consequence of some anterior agreement be- 
tween parties in interest. There is no doubt that that is a clearly 
defined controversy, and that the only persons actually interested in 
it are the two Mrs. Snows. 

The remaining question is whether there is any other controversy 
in this suit. I think there is. It concerns the title to the land which 
was mortgaged to secure the payment of the notes in question. There 
was a deed of release executed by Wilson in his lifetime. If Wilson's 
deed was valid, then the title to the land is in William R Snow, 
trustee of Mrs. Marcia Snow, or in some other person than George 
Cowie. If the release was not valid, then the title to the land is in 
George Cowie. It is very true that the decision of this question of 
the title to the land depends, in a court of equity, very much upon 
the decision of the question that has been stated in regard to the status 
of the notes passed by Wilson to Mrs. Harriet Snow. In fact, this 
intimate dependence of one controversy upon the other is the circum- 
stance which creates all the difficulty in the case at bar. I think the 
question whether the legal title to the land is in George Cowie, or in 
some other person, is a distinct one from the question whether the 
Wilson notes are still alive to bind the land; and, so believing, I 
think the case at bar is governed by the decision in Barney v. Latham. 
It is hardly worth while to consider the question whether the unneces- 
sary joinder of George Cowie with E. R. Smith, executor, and Harriet 
C. Snow, in the petition for removal, defeats the right of the two latter, 
who are citizens of Minnesota, to remove. Cowie has no right to the 
removal, and, if the petition was his alone, the cause would have to 
be remanded. Bat Smith and Mrs. Harriet Snow have a right to the 
removal, and that right ought not to be allowed to be defeated by the 
useless joining of Cowie in their petition. That joinder will be treated 
as a nullity, and the court will not grant a motion to remand on that 
merely technical ground. The motion to remand is denied. 



SOUTHERN INDIANA BXP. CO. v. UNITED STATES EXP. CO. et al. 

(Circuit Court, D. Indiana. August 4, 1886:) 

No. 9,008. 

Carriers or Goods— Duties of Connecting Lines Inter 8b. 

The rules of the common law do not require a carrier to receive goods 
for carriage, either from a consignor or a connecting carrier, without pre- 
payment of its charges If demanded, nor to advance the charges of a 
connecting carrier from which It receives goods in the course of transporta- 
tion; nor can It be required to extend such credit or make such advances 
to one connecting carrier because It does so to another. 
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8. Same— Express Companies— Interstate Commerce Act. 

The interstate commerce act does not apply to Independent express 
companies not operating railway lines. 
8. Monopolies— Anti-Trust Law— Remedies. 

The anti-trust law of July 2, 1890, does not authorize a court of equity 
to entertain a bill by a private party to enforce its provisions, his remedy 
being by an action at law for damages. 
4, Carriers— Express Companies— Indiana Statute. 

The statute of Indiana prescribing the duties of railroads with reference 
to intersecting lines (2 Burns' Rev. St. 1894, f 5153; Rev. St 1881, 5 
3903) has no application to express companies. 
& Same— Custom— Sufficiency of Allegation. 

In a bill against three express companies, an allegation of a custom be- 
tween defendants to receive goods from each other for transportation 
without prepayment of charges, and to advance back charges to each 
other, is not an allegation of a general custom of the business, which 
would bind defendants to pursue the same method with other companies. 

This was a bill by the Southern Indiana Express Company against 
the United States Express Company and others. Heard on demurrer 
to bill. 

Joseph H. Shea and Francis M. Trissall, for complainant. 
Baker & Daniels, for defendants. 

BAKER, District Judge. This bill is filed by the Southern Indiana 
Express Company, a corporation organized and existing under the 
laws of the state of Indiana, against the United States Express Com- 
pany, the American Express Company, the Adams Express Company, 
and certain individual defendants, alleged to be officers and stockhold- 
ers in said companies. The express companies are alleged to be joint* 
stock associations organized under the law of the state of New York, 
which is as follows: 

"Any joint-stock company or association consisting of seven or more share- 
holders or persons may sue and be sued in the name of the president or treas- 
urer for the time being of such joint-stock company or association; and ail 
suits and proceedings so prosecuted by or against such joint-stock company 
or association, and the service of all process or papers in such suits and pro- 
ceedings on the president or treasurer, for the time being, of such joint-stock 
company or association, shall have the same force and effect as regards the 
joint rights, property and effects of such joint-stock company or association, 
as if snch suits and proceedings were prosecuted in the names of all the 
shareholders and associates in the manner now provided by law." 

The bill alleges that the defendant companies have been for many 
years engaged in the express business, and in carrying articles of trade 
and commerce over railroads under contracts with them, and have 
been declared by the law of this and other states to be common car- 
riers, subject to all the liabilities, and bound to perform all the duties, 
of such common carriers; that the complainant entered into a contract 
with the Southern Indiana Railway Company, a railway located wholly 
within this state, to carry on an express business over said railway 
for five years from and after June 30, 1898; that the defendant com- 
panies carry on an express business over railroads which connect 
with the Southern Indiana Railway, and that the express business 
originating on the line of railway over which the complainant carries 
on its business cannot be transported to its destination without pass- 
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ing over one or more of the lines of railway over which some one of the 
defendant companies carries on its business; that the usage, long 
established, over the Southern Indiana Eailway by the defendants, as 
well as long, continuously, universally, and uninterruptedly estab- 
lished by them over the lines of railway on which they carry on their 
business, was to receive and deliver to each other packages for points 
beyond their own routes, so that a package for a distant point is trans- 
ferred from one express company to another as often as required to 
reach its destination, and is taken by one continuous and unbroken car- 
riage, and, to facilitate promptness and simplicity in transfers from 
one company to another, the receiving company pays to the tendering 
company all charges which have accrued for carriage to the point or 
tender, known as "accrued charges" or "advance charges," so that the 
company having advanced all tie accrued charges receives from the 
consignee and retains the whole amount of charges to the point of 
destination; that another of such established customs and usages is 
to receive and forward packages from each others' lines to con- 
signees at points of destination over the lines of the others without re- 
quiring the prepayment of charges from the consignor or the company 
to which the package is delivered to be forwarded; that another of 
the customs and usages established is the fixing and publication of 
tariff charges for carrying packages from and to all points, which tar- 
iffs are divided pro rata between each of the companies handling the 
package. The bill then proceeds to aver that these usages and 
methods of doing business were safe, reasonable, and essential to the 
quick and simple transfer of packages, and to the transaction of the 
express business, and that any company denied the facilities thus 
afforded would be unable to compete in the game business with another 
company which could avail itself of such usages, and could not do a 
general express business so as adequately to accommodate the public. 
The bill then proceeds to allege that the defendant companies refuse, 
when articles of trade and commerce carried by the complaint are ten- 
dered to the defendants, to pay the accrued charges, or to receive and 
transport to their destination any such articles without the prepay- 
ment of the charges for such transfers. The prayer of the bill is that 
the defendants may be enjoined and restrained from refusing to re- 
ceive any and all parcels offered or delivered to them by complainant 
for transportation and delivery to consignees, and from demanding 
prepayment of their charges for such transportation, and from retain- 
ing and withholding from the complainant all sums of money known 
as accrued charges for express matter delivered to them by the com- 
plainant, and from refusing to or retaining from the complainant the 
reasonable pro rata part, of the charges and compensation complain- 
ant may earn upon express business originating off its line. 

The grounds upon which these claims for injunctive relief are predi- 
cated are: (1) That such is the duty of 'common carriers at common 
law; (2) that such is their duty under the interstate commerce act; 
(3) that such is the requirement of the anti-trust law; (4) that such 
duty is imposed upon them by the custom and usage set up in the bill. 

The defendant companies have demurred to the bill and the amend- 
ment thereto, on the ground that the court is without jurisdiction. 
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and also because the bill and the amendment are without equity, on 
the facts stated. 

Waiving, without deciding, the question of jurisdiction, the court is 
of opinion that the bill cannot be maintained on any one of the above- 
stated grounds. 

1. There is no principle of the common law requiring a common car- 
rier receiving articles of trade and commerce from a connecting line 
to advance or assume the payinent of the charges accrued thereon for 
the transportation of such articles from the point of origin to the con- 
necting line. If it does thus pay or assume such accrued charges, it 
can retain a lien upon the property transported for their payment as 
well as for the payment of the charges due to itself for such transpor- 
tation. An express company, like any other common carrier, has a 
right to demand that its charges for transportation shall be paid in ad- 
vance, and is under no obligation to receive goods for transportation 
unless such charges are paid if demanded. Nor is such express com- 
pany under any obligation to pay to the tendering company the charges 
due to it for its services in transporting such articles of trade and com- 
merce from the point of origin to the point of tender. It is true that 
the general practice is to collect the charges upon delivery of the goods 
to the consignee, and, when goods are received without payment in 
advance being demanded, it becomes the duty of the carrier to trans- 
port them to their destination, or to deliver them to the next receiving 
carrier. Receiving the goods for transportation without any demand 
for prepayment of charges constitutes a waiver of such right. The 
carrier holds a lien upon the goods for payinent of charges, and, in 
case of a delivery of them to the consignee before payment, it can hold 
him responsible therefor. f Ihe same rule applies whether the articles 
of trade and commerce are received from the original consignor or 
from a connecting carrier. An express company, in the absence of con- 
tract, is under no obligation to receive and transport for the original 
consignor, or to continue the transportation for a connecting carrier, 
without the prepayment of its charges if demanded. The furnishing 
of equal facilities, without discrimination, does not require a common 
carrier to advance money to all other carriers on the same terms, nor 
to give credit for the carriage of articles of trade and commerce to all 
carriers because it extends credit for such services to others. Oregon 
Short-Line & U. N. Ry. Co. v. Northern Pac. R. Co., 9 C. C. A. 409, 61 
Fed. 158; Id., 51 Fed. 465; Little Rock & M. R. Co. v. St. Louis S. W. 
Ry. Co., 11 C. C. A. 417, 63 Fed. 775; Little Rock & M. R. Co. v. St. 
Louis, I. M. & S. Ry. Co., 41 Fed. 559. 

2. The interstate commerce act has, so far as express companies 
not operating railway lines are concerned, wrought no change of the 
common law in this regard. At an early day the question was raised 
whether express companies were subject to the provisions of the inter- 
state commerce act, and, after full argument and deliberate considera- 
tion, the interstate commerce commission unanimously decided that 
the act did not apply to express companies properly so termed; that is 
to say, to independent organizations that carried on an express or par- 
cel business in the usual manner, and which did not operate railway 
lines. In re Express Companies, 1 Interst. Commerce Com. R 349. 
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This case was decided on December 28, 1887. The commission shortly 
thereafter called the attention of congress to their ruling, and sug- 
gested such an amendment of the law as would place express com- 
panies within their jurisdiction; but, although more than 10 years 
have elapsed, congress has taken no action on the subject. The same 
conclusion was reached in U. S. v. Morsman, 42 Fed. 448. After a 
careful consideration of the question, T see no reason to doubt the cor- 
rectness of the conclusions reached in these cases. Under the aver- 
ments of the bill, it is manifest that neither of the express companies 
is affected by the interstate commerce act 

3. The anti-trust law of July 2, 1890, has wrought no such change 
in the law as will enable the court to enforce its provisions in favor 
of a private party by a bill in equity. Under this act, the only remedy 
given to any other party than the government of the United States is 
an action at law for threefold damages, with costs and attorney's fees, 
and the only party entitled to maintain a bill in equity for injunctive 
relief for an alleged violation of its provisions is the United States 
by its district attorney, on the authorization of the attorney general. 
Gulf, C. & S. F. Ry. Co. v. Miami S. S. Co., 30 C. C. A. 142, 86 Fed. 407, 
and oases there cited. 

Nor does section 5153, 2 Burns' Rev. St 1894 (section 3903, Rev. St. 
1881), aid the complainant's contention. The sixth paragraph of that 
section is as follows: 

''Every such corporation sbaU possess the general powers and be subject 
to the liabilities and restrictions expressed in the special powers following: 
• • • To cross, intersect, join and unite its railroad with any other railroad 
before constructed at any other point on its route and upon the grounds of 
sneli other railway company, with the necessary turnouts, sidings, switches 
and other conveniences in furtherance of the objects of its connections; and 
every company whose railroad Is or shall be hereafter intersected by any new 
railroad, shaU unite with the owners of such new railroad in forming such 
intersection and connections and grant the facilities aforesaid." 

This paragraph plainly is not applicable-to express companies which, 
like these defendants, do not own, control, or operate a railroad line, 
but which simply contract for space on railroad trains for the trane- 
portation of articles of trade and commerce committed to their care. 
Besides, the connections and facilities referred to are manifestly the 
physical connections essential to constitute the two railroads connect- 
ing lines. Such is the view of the supreme court of this state. Lake 
Shore & M. S. Ry. Co. v. Cincinnati, W. & M. Ry. Co., 116 Ind. 578, 
19 N. E. 440; Chicago, St. L. & P. R Co. v. Cincinnati, W* & M. Ry. 
Co., 126 Ind. 513, 26 N. E. 204. The same view of a very similar pro- 
vision of the constitution of Colorado was taken by the supreme court 
of the United States in Atchison, T. & S. P. Ry. Co. v. Denver & 
N. O. R. Co., 110 U. S. 667, 4 Sup. Ct. 185. 

4. There is not shown by the averments of the bill and the amend- 
ment to be any such custom or usage as would justify the court in 
granting the relief prayed for. The right of tfee complainant to such 
relief depends upon its showing the existence of a custom or usage 
having the force of law in the express business of the country. It is 
not enough to allege and prove a custom or usage among one or more 
express companies to pay accrued charges by the receiving company. 
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or to transport without prepayment of charges to the point of destina- 
tion. Before a custom or usage can acquire the force of law, it must 
appear that it is general and uniform in the business to be affected by 
it, and that such custom or usage has been peaceably acquiesced in 
without dispute for a long period of time. The custom or usage set 
out in the bill is not shown to be of this character. It is certainly 
beyond the power of the defendants, by any custom or usage estab- 
lished between themselves, to compel all other express companies in 
this country to submit to the customs and usages which they have 
adopted. Nor because the defendants consent to pay accrued charges 
between themselves, and to continue the carriage of articles of trade 
and commerce to their destination without prepayment, can they be 
required to do the same for all others. While the method of doing 
business alleged to exist between the three defendant express compa- 
nies is certainly highly advantageous to the prompt and speedy trans- 
portation of parcels and packages, the law cannot compel them to 
continue this method of doing business, even between themselves, 
much less as between themselves and others with whom heretofore 
they have had no business relations. Whether such a duty can be im- 
posed by legislative enactment we need not consider, for no such ex- 
ercise of power has as yet been attempted. 

In the opinion of the court, the demurrer must be sustained, and, as 
no amendment can make a better case, the bill and the amendment 
will be dismissed, at complainant's costs. 



NORTH BLOOMFIELD GRAVEL MIN. CO. T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit May 2, 1898.) 

No. 405. 

Navigable Waters— Act Regulating Hydraulic Mining— Construction. 
Act March 1, 1893 (27 Stat 507), regulating hydraulic mining in Califor- 
nia, creating the California debris commission, and prohibiting and declar- 
ing unlawful hydraulic mining directly or indirectly injurln^lhe naviga- 
bility of the Sacramento and San Joaquin river systems, unless the persons 
desirous of carrying on hydraulic mining file a petition and obtain a permit 
from the debris commission to carry on such mining, is mandatory in Its 
requirements, and entirely prohibits any hydraulic mining in said territory 
until such application has been made and permission given. The provisions 
of' the act apply not only to those who contemplate the establishment of 
such mining, but also to owners who have already erected Impounding 
works, which are required to be approved by the commission before a 
permit is Issued. 

Same— Powers of Congress. 

Act March 1, 1893 (27 Stat. 507), regulating hydraulic mining in Cali- 
fornia, to the end that the navigable waters of the state shall not be pb- 
structed or injured thereby, is within the constitutional powers of congress 
to regulate commerce, which includes navigation, by virtue of which pow- 
ers it has absolute control of all navigable waters within a state which 
are accessible to Interstate or foreign commerce. 

Same— Constitutionality of Statute. 

The provision of said act requiring the owners of mining ground in the 
territory drained by the Sacramento and San Joaquin river systems, be* 
fore engaging in hydraulic mining thereon, to execute an instrument sur- 
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rendering to the United States the right to regulate the disposal of the 
dftbrls, the purpose being to prevent the obstruction of the streams, is not 
unconstitutional, as requiring the surrender of property rights without com- 
pensation, as such conveyances in fact add nothing to the authority already 
possessed by congress. 

4 Same— -Injunction— Power of Courts. 

The- rule that courts will not interfere by Injunction with a lawful busi- 
ness, conducted in such a manner as not to cause or threaten Injury to 
others, will not prevent the granting of an injunction restraining hydraulic 
mining by one who has not complied with the requirements of the act of 
congress regulating such business, although it is denied that navigable 
waters are thereby obstructed or Injured, as congress has not left the 
question of such obstruction or Injury to be determined by the courts, but 
has itself predetermined by the act that such business is necessarily In- 
jurious, unless conducted as therein provided. 

5. Same— Enjoining Criminal Act— Protection of Property Rights of Uni- 
ted States. 

The obstruction or Injury of navigable waters Is an Injury to the property 
rights of the United States, and may be enjoined at the suit of the govern- 
ment, though the act is also made by law a penal offense. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

We adopt the following statement of the learned circuit judge with 
reference to the pleadings and character of this suit: 

"This case was submitted upon bill and answer. It involves the construction 
of the act of congress * • • approved March 1, 1803 (27 Stat. 507). The 
bill alleges the appointment and qualification of the commissioners provided 
for by that act, and the entry upon its duties by the commission. It alleges 
that the defendant company is, and was at the times mentioned in the bill, 
the owner and in possession of certain mining ground situated on or near the 
Yuba river and its tributaries, within the territory drained by the Sacramento 
and San Joaquin rivers, and is, and was during the times mentioned, engaged 
in working its mining ground by the hydraulic process; that the waters of 
the Sacramento river flow into Suisun Bay, and thence, through the straits 
of Carquinez, Into San Pablo Bay, and thence, through the Golden Gate, into 
the Pacific Ocean; that Feather river flows into the Sacramento, and that Yuba 
river flows into the Feather; that all of these* rivers were, at the time of the 
cession of the territory of Upper California to the United States by the re- 
public of Mexico, to wit, February 2, 1848, and ever since have been, and now 
are, public navigable rivers, and free highways, for the uses and purposes of 
commerce and navigation, and during all of the time mentioned were, and 
still are, navigable, and navigated, by steamboats and other vessels, drawing 
from 8 to 16 feet of water, and engaged in commerce and navigation within 
the state of California; that the Sacramento river during all of the time men- 
tioned was, and still is, so navigable, and navigated, by steamboats and other 
vessels from its mouth to the mouth of Middle Creek, In Shasta county, above 
the point of confluence of the Sacramento and Feather rivers; that the Feather 
river during the same time was, and still Is, so navigable from Its mouth to 
the mouth of the Yuba river, and that the Yuba river during the same time 
was, and still is, navigable from Its mouth to a point about one mile above 
its mouth; that all of the rivers mentioned have their principal sources in 
the western slope of the Sierra Nevada mountains, which lie to the east and 
northeast of the Sacramento valley, through which the Sacramento river flows, 
and in a small part of the eastern slope of the Coast Range mountains, which 
lie to the west of the Sacramento valley; that all of the waters of the western 
slope of the Sierra Nevada mountains which lies opposite the Sacramento 
valley are tributary to the rivers mentioned, and that they have their sources 
In lakes, springs, small streams, and canyons, which receive their waters from 
the rain and snow which fall each year to a great depth upon the mountains; 
that the defendant company, in working its mining ground, so dumps and 
discharges the dfibris therefrom as that the same, or a portion thereof, is ulti- 
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mately carried and flows Into the Yuba river and Its forks, and, with the 
debris from other mining works operated by the same process, is thence so 
carried and flows into the Feather, Sacramento, and other streams forming 
a part of, and tributary to, the Sacramento river system, and thence into 
the other waters, bays, and straits already mentioned; that hydraulic mining 
as now, and for more than 20 years last past, practiced and understood In 
the state of California, is a process of gold mining by which hills, ridges, 
banks, and other forms of deposits of earth which contain gold are mined 
and removed from their position by means of large streams of water which, 
by great pressure, are forced through pipes terminating in nozzles known as 
'monitors' or 'little giants'; that the water is discharged from such nozzles 
with great force, by a water pressure of from 50 to 400 feet per second, against 
and upon the hills, ridges, banks, and other deposits, which are usually shat- 
tered or broken up by means of blasts of powder, and softened by running wa- 
ter over and along such shattered or broken banks of earth, and undermined 
by streams of water flowing at the foot of such banks, thus caving down and 
washing off portions thereof before water is discharged from the nozzles 
against them; that the clay, sand, gravel, stones, rocks, and boulders of which 
such gold mines are composed, known as 'mining debris,' together with the 
gold contained therein, are carried and moved by the streams of water into 
and through flumes, sluices, and other conduits at or adjacent to the respective 
mining claims, the gold being arrested therein, and the debris being carried 
by the water through the flumes, sluices, and conduits, and dumped or dis- 
charged Into impounding basins or reservoirs, and that a part of such debris 
is thence carried and flows into the adjacent streams or canyons; that the 
larger and heavier portions of the debris are deposited in such impounding 
basins or reservoirs, and the smaller and lighter portions, being not less than 
50 per cent, thereof, are carried down the streams, and lodged in the rivers 
and other channels, and upon the lands adjacent thereto; that a portion of 
such mining debris, ever since the commencement of hydraulic mining within 
the state, has, during a large part of each year, been deposited and lodged, 
and is still being deposited and lodged, in the beds and channels of the rivers 
mentioned, and will continue to be so deposited and lodged while such hy- 
draulic mining continues. The bill next alleges that the defendant company 
has failed and neglected and refused to file with the California debris com- 
mission a verified or any petition setting forth such facts as will comply 
with the act of congress upon the subject, and with the rules prescribed by 
the commission, and has not, nor has any one on its behalf, executed and 
acknowledged the conveyance mentioned in that act, and, notwithstanding 
such neglect and failure, that the defendant company has continued to mine, 
and is now engaged in mining, its mining ground by the hydraulic process. 
The prayer of the bill Is for a writ of injunction perpetually enjoining the 
defendant, its agents, grantees, lessees, and employes, from operating, or allow- 
ing to be operated, by the hydraulic process, its mining ground, until it shall 
make, present, and file with the debris commission the petition set forth in the 
aforesaid act of congress, accompanied by the conveyance therein mentioned, 
and otherwise conform to the rules and regulations prescribed by the com- 
mission by virtue of that statute. The answer of the defendant company 
admits the appointment of the commissioners, and their qualification and or- 
ganization as alleged, and its failure to file with the commission the petition 
and conveyance mentioned in the act, and the fact of its mining its ground 
by the hydraulic process notwithstanding. It alleges that its mines and works 
are all situated adjacent to Humbug creek, a small tributary of one of the 
main branches of the Yuba river, and within the territory drained by the 
Sacramento river system. It admits the fact of the navigability of the Sacra- 
mento, Feather, and Yuba rivers, but denies the extent of the navigability 
alleged In the bill. It admits the sources of the rivers as alleged. It denies 
that it so dumps and discharges the debris from Its mines and works, or any 
thereof, in such manner that the same, or any material portion of it, Is ulti- 
mately carried or flows into the Yuba, Feather, or Sacramento rivers, or other 
streams forming a part of or tributary thereto, or upon the lands adjacent 
thereto; but avers that only a trifling quantity of the debris from the de- 
fendant's mining ground escapes from, or passes beyond, the impounding works 
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and reservoirs of the defendant company, and that the same consists solely 
of light, flocculent matter of about the same specific gravity as water, and 
so finely comminuted as to readily float in and be moved by the slightest 
movement of the water in which it is suspended, and that all of the matter 
so escaping from, or passing beyond, the defendant's Impounding works, is 
carried in suspension in the streams of water until it reaches the Sulsun Bay, 
and that from the head of Suisun Bay, by the tidal currents and movements of 
the water of that bay, of the Carquinez Straits, San Pablo Bay, and the Bay 
of San Francisco, and the tidal currents passing in and out of the Golden Gate, 
it is all carried and swept into the ocean at distances remote from the land or 
navigable streams of the state of California, and does not deposit in any place 
where It either Injures, or threatens to injure, any navigable waters within the 
Jurisdiction of the United States. The answer further denies that any portion 
of the debris from the defendant's mines or mining works, at any time since 
the passage of the act of congress In question, has been deposited or lodged 
in the beds or channels of either of the rivers named, and denies that any 
of such debris will be so deposited or lodged while it continues the mining of 
its ground by the hydraulic process. The answer further avers that about the 
years 1887 and 1888 the defendant erected upon its mining ground, which 
had been conveyed to It for placer mining purposes by the government of the 
United States, extensive, complete, and expensive impounding works, which 
have ever since been so maintained as to successfully, completely, and perma- 
nently impound all of the mining debris resulting from its mining operations, 
upon its mining ground, except such light and inconsiderable portion of the 
debris therefrom as will not settle In water when affected by the least motion, 
nor when such water Is at rest, unless the same be maintained in a condition 
of rest for a long period of time, and that such light and flocculent matter, 
when it passes from the defendant's impounding works, flows into Humbug 
creek, which creek flows with a rapid current Into the South Yuba river, and 
that the South Yuba river flows with a rapid current into the Main Yuba 
river, and that the Main Yuba river flows with a rapid current into the Feather 
river, and that the Feather river flows with a rapid current into the Sacramento 
river; that the Sacramento river, with a moderate current, flows Into Suisun 
Bay, and that from the head of Suisun Bay to the waters remote from the 
Golden Gate the waters are constantly agitated and rapidly moved by tidal 
currents, and that the light and flocculent matter which so escapes from the 
defendant's impounding works is carried by the currents of the streams men- 
tioned, and by the tidal currents in the other navigable waters named, out 
of the Golden Gate, and to localities remote from the shores of the Pacific 
Ocean, and that no part thereof does injure, or threaten to injure, either by 
itself, or In connection with debris from other mines, any of the navigable 
waters mentioned In the bill, or any other waters. The answer further alleges 
that on the 25th day of June, 1888, the United States filed In this court its 
bill In equity against this defendant, containing all of the averments of the 
present bill, except the allegations with regard to the act of congress of 
March 1, 1803 (which was not then in existence), and the appointment of the 
members of the commission thereby created, and the allegations with respect 
to the failure of the defendant to file with the commission the petition and con- 
veyance required by that act; that thereafter, and on July 1, 1889, the de- 
fendant filed its answer to that bill of complaint, alleging the construction 
and maintenance of the aforesaid Impounding works, and that thereby the 
debris from Its mining ground was sufficiently and permanently impounded 
and restrained as is alleged in the present answer, and that thereby the naviga- 
ble waters mentioned were prevented from being injured or threatened with 
Injury from the debris from the defendant's miaes; that thereafter a trial 
was duly had upon the Issues framed in the cause, upon which trial it was 
duly adjudged that the defendant's mining by the hydraulic process did not 
Injure, or threaten to injure, the navigable streams, or any of the navigable 
waters, of the state of California, or any of the lands adjacent thereto, and 
that the defendant could continue its hydraulic mining operations by the 
use of its said impounding works without injuring, or threatening to injure, 
any of the navigable waters of the state of California, and without injuring, 
or threatening to injure, the navigability of any of the navigable streams 
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of the state, and that ever since that time the defendant has maintained its 
said impounding works, and its hydraulic mining operations have ever since 
been conducted in the same manner (and In no other manner) that it was in 
that action adjudicated they might be, without Injury to any water or lands; 
that 'the mining ground and works described in the bill in the present suit and 
in the bill in the former suit are the same." 81 Fed. 243. 

In the consideration of the questions involved in this case, reference 
is made in the opinion to the following provisions of the act: 

"Section 1. That a commission is hereby created, to be known as the •Cali- 
fornia Dfibris Commission,' consisting of three members. The president of the 
United States shall, by and with the advice and consent of the senate, appoint 
the commission from officers of the corps of engineers, United States army. 
• • • It shall have the authority, and exercise the powers hereinafter set 
forth, under the supervision of the chief of engineers and direction of the secre- 
tary of war." 

"See. 3. That the jurisdiction of said commission, in so far as the same 
affects mining carried on by the hydraulic process, shall extend to all such 
mining in the territory drained by the Sacramento and San Joaquin river 
systems in the state of California. Hydraulic mining, as defined in section 8 
hereof, directly, or indirectly injuring the navigability, of said river systems, 
carried on in said territory other than as permitted under the provisions of 
this act is hereby prohibited and declared unlawful. 

"Sec. 4. That it shall be the duty of said commission to mature and adopt 
such plan or plans, from examinations and surveys already made and from 
such additional examinations and surveys as it may deem necessary, as will 
improve the navigability of all the rivers comprising said systems, deepen 
their channels, and protect their banks. Such plan or plans shall be matured 
with a view of making the same effective as against the encroachment of 
and damage from debris resulting from mining operations, natural erosion, 
or other causes, with a view of restoring, as near as practicable and the 
necessities of commerce and navigation demand, the navigability of said rivers 
to the condition existing in eighteen hundred and sixty, and permitting mining 
by the hydraulic process, as the term is understood in said state, to be carried 
on, provided the same can be accomplished, without injury to the navigability 
of said rivers or the lands adjacent thereto." 

"Sec. 9. That the Individual proprietor or proprietors, or in case of a corpora- 
tion its manager or agent appointed for that purpose, owning mining ground 
In the territory In the state of California mentioned in section three hereof, 
which it is desired to work by the hydraulic process, must file with said com- 
mission a verified petition, setting forth such facts as will comply with law 
and the rules prescribed by said commission. 

"Sec. 10. That said petition shall be accompanied by an Instrument duly 
executed and acknowledged, as required by the law of the said state, whereby 
the owner or owners of such mine or mines surrender to the United States the 
right and privilege to regulate by law, as provided in this act, or any law that 
may hereafter be enacted, or by such rules and regulations, as may be pre- 
scribed by virtue thereof, the manner and method in which the deoris resulting 
from the working of said mine or mines shall be restrained, and what amount 
shall be produced therefrom; it being understood that the surrender aforesaid 
shall not be construed as In any way affecting the right of such owner or own- 
ers to operate said mine or mines by any other process or method now in use 
in said state: provided, that they shall not interfere with the navigability of 
the aforesaid rivers." 

Section 14 provides that upon the completion of such works as may be au- 
thorized and required by order of the commission, "if found In every respect 
to meet the requirements of the said order and said approved plana and 
specifications, permission shall thereupon be granted to the owner or owners 
of such mine or mines to commence mining operations, subject to the condi 
tlons of said order and the provisions of this act" 

"Sec. 15. That no permission granted to a mine owner or owners under this 
act shall take effect, so far as regards the working of a mine, until all impound- 



Digitized by 



Google 



NORTH BLOOMFIELD GRAVEL MIN. GO. V. UNITED BTATE8. 669 

lug dams or other restraining works, If any are prescribed by the order grant- 
ing such permission, have been completed and until the Impounding dams or 
other restraining works or settling reservoirs provided by said commission have 
* reached such a stage as, In the opinion of said commission, It Is safe to use 
the same: provided, however, that If said commission shall be of the opinion 
that the restraining and other works already constructed at the mine or 
mines shall be sufficient to protect the navigable rivers of said system and the 
work of said commission, then the owner or owners of such mine or mines 
may be permitted to commence operations." 

"Sec. 17. That at no time shall any more debris be permitted to be washed 
away from any hydraulic mine or mines situated on the tributaries of said 
rivers and the respective branches of each, worked under the provisions of this 
act, than can be Impounded within the restraining works erected." 

"Sec. 22. • • * Any person or persons, company or corporation, their 
agents or employes, who shall ntlne by the hydraulic process directly or indi- 
rectly injuring the navigable waters of the United States, In violation of the 
provisions of this act, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by both such fine and imprisonment, 
in the discretion of the court." 

C. W. Cross, for appellant 
Samuel Knight, U. 8. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is a snit in equity to restrain 
appellant from mining, by the hydraulic process, until it complies 
with the provisions of the act of March 1, 1893, entitled "An act to 
create the California debris commission and regulate hydraulic min- 
ing in the state of California." 27 Stat. 507. The case, by agreement 
of counsel, was submitted upon the bill and answer, which are fully 
set out in the statement of facts, to which reference is here made, 

The importance of this case, as affecting the rights of the people in 
this state, demands a thorough examination of the various questions 
presented by the respective counsel, and of the authorities cited in 
support of their contentions. It is safe to say, in the outset, that 
no stone has been left unturned by the respective counsel that would 
reveal any additional reasons than are presented in their briefs or 
urged by them upon the oral argument, or furnish any other authori- 
ties which support, or tend to support, the views which they have 
thus advanced. 

The general contention of appellant is (1) that, under the act in 
question, no one is prohibited from carrying on the business of hy- 
draulic mining without first granting to the United States the right 
to control its mining operations as in said act provided, and obtaining 
a permit from the California debris commission, but that said act 
grants to the owner of the hydraulic mine the right to apply for 
such permit, upon the condition of making said grant, and that, if he 
obtains such permit, he obtains all the benefits, privileges, and 
advantages which the law provides under such permit; (2) that in no 
case will a court enjoin the conduct of a lawful business, so long as 
the same is conducted as neither to do nor threaten any injury what- 
ever. 
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The constitutionality of the act is not directly assailed. The di- 
verging lines of the respective counsel are in relation to the proper 
construction of the act in its entirety, and particularly with reference 
to the various provisions heretofore quoted in the general statement 
of the case. 

In order that appellant's position may be clearly understood upon 
this point, we quote from his brief: 

"We do not contend, nor have we contended, that the act is unconstitutional; 
but we do insist that the construction contended for by complainant's counsel 
would render the act both unconstitutional and against natural right'* 

In another part of the brief it is said: 

"If the contention, however, of complainant's counsel, is correct that the 
present act is mandatory in its requirements upon hydraulic miners, then it 
Is certain that congress has made an unconstitutional Invasion upon the rights 
of this state. to regulate its own affairs, and has even gone further than the 
state itself could do under its own constitution; for such law would be dis- 
tinctly special and unjustly discriminating legislation, since it would apply 
only to the hydraulic miner, and there is no reason why a miner by this 
process should be regulated or prohibited from obstructing or injuring naviga- 
tion, while miners by any other process or farmers, and all other persons, 
should be permitted to do so." 

Again, referring to section 10 of the act, which he claims gives to 
every hydraulic miner the option whether to avail himself of the privi- 
lege of the act or not, he says: 

"If this section is mandatory, it is thoroughly unconstitutional, as it re- 
quires the miner to surrender his right to the use and enjoyment of his mine, 
and the right to conduct his business and mining operations in his own way, 
not detrimental to the rights of others. If he must surrender this, under the 
behest of law, he must be afforded just compensation; all this upon elementary 
principles and upon authorities too numerous for mention here." 

The real question to be determined is whether the provisions of the 
act axe directory and permissive or mandatory in their character. A 
judicial interpretation of this question will determine whether appel- 
lant's contention is correct or erroneous. We shall endeavor to con- 
fine ourselves to a consideration of the material and controlling ques- 
tions involved herein, without commenting on matters that have been 
discussed by counsel which are deemed irrelevant, except when a 
reference thereto is considered necessary in order to show that the 
arguments or authorities relied upon have no application to this 
case. 

Is the act mandatory or directory and permissive? What was the 
object and intention of congress in passing the. act in question? 

It is the first duty of the court, in considering what construction 
should be given to a statute, tp ascertain the intention congress had 
in view at the time of its passage; its object and purpose; the occa- 
sion and necessity of the law; the mischiefs or evils it was intended 
to prevent; and the remedies it proposed to give. In the determina- 
tion of these questions a wide field is opened for investigation. The 
history of the times which brought about the legislation upon the 
subject always constitutes an important factor, and should never be 
overlooked. It often furnishes the key that unlocks and makes clear 
the object, intent, and purpose of legislative bodies in enacting laws. 
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And especially is this true in the present case, where the questions 
have been for several years so earnestly pressed upon the public mind 
as to what could or should be done in order to allow hydraulic mining 
to be conducted and carried on within the watersheds of the Sacra- 
mento, San Joaquin, and other rivers in the state, without producing 
injury to other interests of equal value and importance. 

Hydraulic mining was for many years one of the principal industries 
largely carried on in several of the mining counties. The decision in 
Woodruff v. Mining Co. (rendered in 1884) 9 Sawy. 441, 18 Fed. 753, 
and generally known as "The Mining Debris Case," was far-reaching 
in its effects. The blow, judicially made necessary for the preserva- 
tion of property rights, was a heavy and severe one. It virtually de- 
prived many persons of their means of livelihood, and prevented prop- 
erty owners having vast and valuable mining interests from working 
upon or in any manner using their property. It not only crippled this 
industry, but, for the time being, destroyed it, by enjoining the mine 
owners from further conducting or carrying on their said business. 
Communities where such operations had been carried on were para- 
lyzed, and scarcely knew what to do. For a time there were more or 
less attempts to carry on such work by stealth or secrecy, and thus 
violate the injunctions that had been issued. These efforts, as a 
matter of course, proved futile. An anti debris organization was 
formed; guards were employed, who were looked upon as spies by the 
miners; proceedings were instituted; and, after much delay and diffi- 
culty, service was made upon the owners of the mines, and many of 
them were found guilty of contempt, and heavy fines were imposed. 
Those contempt proceedings were expensive upon all parties con- 
cerned. The United States finally took active steps to prevent injury 
to the navigable waters of the state. Mine owners then, in their 
individual capacity, at great expense, erected restraining dams to im- 
pound the tailings and debris, and prevent all injurious matter from 
flowing down into the navigable rivers. This, for a short time, quieted 
the intense feeling of bitterness that had been engendered, but it did 
not meet with the success it was hoped would prevail. Proceedings 
for contempt were again instituted; some of the parties engaged in 
mining by these methods were found guilty; and occasionally, at 
other times, were able to prove their innocence as to the particular 
acts complained of. 

In Woodruff v. Mining Co., 45 Fed. 129, 132, the question as to the 
right to have the original injunction modified was referred to by the 
court. Thereafter, in U. S. v. North Bloomfield Q. M. Co., 53 Fed. 
625, which was a suit to enjoin respondent (appellant herein) from 
continuing its hydraulic mining operations so as to obstruct or en- 
danger the navigation of certain rivers, an injunction was denied. 
The circuit judge said: 

"In arriving at this conclusion, I am not unmindful of the great damage to 
navigation that has heretofore resulted from the deposit of mining d6bris in 
these streams, nor of the Important interests that are Involved; but I am 
convinced that, in the case of this particular mine, the contingency has arisen 
which was contemplated In the decision of this court in the Mining Debris 
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Case, In providing that the decree might thereafter be modified upon a show- 
ing to the court that a plan to obviate the injuries had been successfully exe- 
cuted." 

This opinion was rendered October 5, 1892. On the same day the 
same court rendered a decision in a similar suit of U. S. v. Lawrence, 
Id. 632, and upon the particular facts of that case ordered an injunc- 
tion to issue as prayed for in the bill. All of these things brought 
about an organization of the miners having for its purpose, among 
other things, the procuring of some legislation whereby the right to 
carry on hydraulic mining might be regulated and protected; that 
upon compliance with certain conditions, permits might be given 
which would authorize and allow people interested in this character 
of property to pursue their business without further let or hindrance. 

In all of the proceedings, in the state and national courts, it was 
conceded that hydraulic mining was not of itself unlawful or neces- 
sarily injurious to any one. As was said in Yuba Co. v* Cloke, 79 
Cal. 239, 243, 21 Pac. 740, 741: 

"The unlawful nature of the business results from the manner in which it 
is carried on, and the neglect of parties engaged therein to properly care for 
the debris resulting therefrom, whereby it Is allowed to follow the stream, 
and eventually cause injury to property situated below." 

The business of hydraulic mining, if properly conducted, so as to not 
interfere with the rights of others or with the navigability of the 
rivers, was never objected to. It was recognized by afi classes that, 
if hydraulic mining could be so conducted and carried on, it would 
be beneficial, instead of prejudicial, to the state and nation. The 
agitation of this subject between the miners and agriculturalists, and 
persons engaged in other business pursuits within the state, brought 
about the introduction and passage of the act in question, in order to 
give greater protection to the navigability of the rivers in this state, 
over which the congress of the United States had jurisdiction, and at 
the same time to enable the mine owners to avoid the difficulties and 
disabilities by which they had for so many years been surrounded. 

The bare statement of these events, in the order of their occur- 
rence, of itself carries conviction to the mind that congress must have 
intended to make the provisions of the act mandatory. But a care- 
ful consideration of the terms of the act makes this result absolutely 
conclusive. It changed the rules which had hitherto prevailed, and 
adopted .a new system, perhaps not perfect in all its parts, containing 
provisions which, it is safe to say, were, at the time of its enactment, 
if not entirely satisfactory to the miners, agreed to by them as giving 
greater rights and privileges than they had theretofore for many years 
possessed. The act created a commission "to be known as the 'Cali- 
fornia Debris Commission/ " and invested it with certain powers 
specifically mentioned in its provisions, and gave It jurisdiction over 
ail the mines worked by hydraulic process which are situate within 
"the territory drained by the Sacramento and San Joaquin river sys- 
tems in the state of California"; and it declares, in express terms, 
that hydraulic mining, as defined in section 8 of the act, "directly or 
indirectly injuring the navigability of said river systems carried on 
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in said territory, other than as permitted under the provisions of this 
act, is hereby prohibited and declared unlawful" It further, and in 
equally explicit terms, declares that mine owners who desire to work 
by this process "must file with said commission a verified petition, 
setting forth such facts as will comply with the law and the rules 
prescribed by said commission." It provides the steps that shall be 
taken by the commission after the receipt of said petition, and desig- 
nates the methods, and specifies the manner, in which the preliminary 
operations for the construction of restraining dams or impounding 
works at the mines shall be conducted; and upon the completion 
thereof, and compliance with all the details mentioned in the act, it 
declares that "permission shall thereupon be granted to the owner 
or owners of such mine or mines to commence mining operations, sub- 
ject to the conditions of said order and the provisions of this act." 
The act is intended to apply, and does apply, to appellant herein, 
and all others who had, previous to the passage of the act, con- 
structed impounding works. They are placed upon the same plane, 
subject to the same law, and the rules and regulations adopted by 
the commission, as those who had not erected such works, tat are 
compelled to do so before engaging in hydraulic mining. The act 
provides "that if said commission shall be of opinion that tht re- 
straining and other works already constructed at the mine or mines 
shall be sufficient to protect the navigable rivers of said system, and 
the work of said commission, then the owner or owners of such mine 
or mines may be permitted to commence operations." 27 Stat. 509, 
§ 15. 

It would serve no useful purpose to further discuss other provision? 
in the law. The references already made, and provisions heretofore 
quoted, clearly show that the act means just what it says. When it 
declares that certain things must be done before any permit is given, 
it means that they shall be done; and if these things are not done, 
as therein provided, no permit can be issued, and if none is procured 
the working of the mine by the hydraulic process is prohibited and 
made unlawful. It would also be a waste of time to discuss in 
detail the kind and character of cases that are to be found in the 
books wherein the word "may" is construed as meaning "shall," or 
the word "must," under rare and exceptional provisions, has been 
held to mean "may." It is enough to say that the language and terms 
of the act in question, when viewed in the light of the history of the 
times, and all the surrounding conditions, are clear, certain, positive, 
and mandatory. Any other view would unquestionably lead to ab- 
surd results, which all courts declare should be avoided in the con- 
struction of any statute. There would be no positive protection 
either to the miners, farmers, or the government; litigation and 
strife, which it was the object of the statute to avoid, would continue 
to reign supreme. 

We have suggested that the act might not be perfect in all its 
parts. It would not be difficult to criticise some of its provisions, 
and to mention others that were not absolutely essential or neces- 
sary to have been inserted. One instance is pointed out in the 
opinion of the circuit judge, viz. that the provisions in section 10, 
88F.-48 
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which require a conveyance from the mine owners so as to vest in 
congress the power to make regulations concerning the manner in 
which the work thereon might be conducted, were wholly unnecessary, 
as that power is vested without any conveyance being required 
The argument of counsel as to the provisions of section 10 may, there- 
fore, be eliminated from the case, .not because they are unconstitu- 
tional, but upon the ground that congress' has the unquestioned 
power to regulate the business of hydraulic mining without requiring 
any conveyance from the mine owners, as will hereinafter fully 
appear. 

The power of congress to pass the act in question, mandatory in 
its requirements, as we construe it, notwithstanding the array of 
authorities cited by appellant, cannot, in our opinion, at this late 
day, be judicially questioned. Congress has the power and author- 
ity to control commerce and navigation on the navigable portions of 
the Sacramento and San Joaquin rivers and their tributaries, and 
to prevent any obstruction on such streams, or the performance of 
any act, by any person or persons, which would tend in any manner 
to interfere with interstate or foreign commerce. 

In Gibbons v. Ogden, 9 Wheat 1, 190, 195, Chief Justice Marshall 
said: 

"If commerce does not Include navigation, the government of the Union has 
no direct power over that subject, and can make no law prescribing what 
shall constitute American vessels, or requiring that they shall be navigated 
by American seamen. Yet this power has been exercised from the com- 
mencement of the government, has been exercised with the consent of all, 
and has been understood by all to be a commercial regulation. All America 
understands, and has uniformly understood, the word 'commerce' to compre- 
hend navigation. It was so understood, and must have been so understood, 
when the constitution was framed. The power over commerce, including nav- 
igation, was one of the primary objects for which the people of America adopt- 
ed their government, and must have been contemplated In forming it The 
convention must have used, the word in that sense, because all have under- 
stood it in that sense, and the attempt to restrict it comes too late. • * • 
But, In regulating commerce with foreign nations, the power of congress does 
not stop at the jurisdictional lines of the several states. It would be a very 
useless power, if It could not pass those lines. The commerce of the United 
States with foreign nations is that of the whole United States. Every dis- 
trict has a right to participate In It The deep streams which penetrate our 
country in every direction pass through the interior of almost every state in 
the Union, and furnish the means of exercising this right If congress has 
the power to regulate it, that power must be exercised whenever the subject 
exists. If It exists within the states, If a foreign voyage may commence or 
terminate at a port within a state, then the power of congress may be exer- 
cised within a state." 

In Oilman v. Philadelphia, 3 Wall. 713, 724, the court said: 

"Commerce Includes navigation. The power to regulate commerce compre- 
hends the control for that purpose, and to the extent necessary, of ail the nav- 
igable waters of the United States which are accessible from a state other 
than those In which they Ue. For this purpose they are the pubUc property 
of the nation, and subject to all the requisite legislation by congress. This 
necessarily includes the power to keep them open and free from any obstruc- 
tion to their navigation, interposed by the states or otherwise; to remove such 
obstructions when they exist; and to provide, by such sanctions as they may 
deem proper, against the occurrence of the evil and for the punishment of 
offenders. For these purposes congress possesses all the powers which existed 
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in the states before the adoption of the national constitution, and which have 
always existed in the parliament In England. It is for congress to deter- 
mine when its full power shall be brought into activity, and as to the re- 
gulations and sanctions which shall be provided." 

Such has uniformly been the construction given to that clause of 
the constitution which confers upon congress the power to regulate 
commerce. From an early period in the history of the government 
it has been so understood and determined. Willson v. Marsh Co., 
2 Pet. 245; Cooley v. Board, 12 How. 299; State of Pennsylvania v. 
Wheeling & Belmont Bridge Co., 18 How. 421; South Carolina vj 
Georgia, 93 U. S. 4, 10; Mobile Co. v. Kimball, 102 U, S. 691; Bridge 
Co. v. U. S., 105 U. S. 470, 475, 479; Escanaba & L. M. Transp. Co. 
v. City of Chicago, 107 U. S. 678, 682, 2 Sup. Ct. 185; Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. 826; In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900; New York, N. H. & H. R. Co. v. People, 
165 U. S. 628, 631, 17 Sup. Ct. 418; Railway Co. v. Parsons, 20 C. C. 
A. 481, 74 Fed. 408, 411; U. S. v. City of Moline, 82 Fed. 592; Craig v. 
Kline, 65 Pa. St. 399, 411, 414. 

This admitted control upon the part of the general government over 
the navigable waters within the respective states is absolute. Does 
it not, therefore, necessarily follow that, in the exercise of such do- 
minion and control, congress can determine and declare what consti- 
tutes an obstruction, injury, or interference to the navigable waters 
of the state, or an obstruction to commerce thereon, as well as to de- 
termine and declare what acts shall be performed, and what character 
of works shall be constructed, in order to prevent injury to the navi- 
gable waters or an obstruction to commerce? 

In Miller v. Mayor, etc., 109 U. S. 385, 393, 3 Sup. Ct. 228, 232, the 
court held that it was competent for congress, having authorized the 
construction of a bridge of a given height over a navigable water, to 
empower the secretary of war to determine whether the proposed 
structure would be a serious obstruction to navigation, and to author- 
ize changes in the plan of the proposed structure. The construction 
of the bridge in that case was made, under the statute, to depend 
upon the determination of the secretary of war as to whether the 
bridge when built would conform to the prescribed conditions of the 
act "not to obstruct, impair or injuriously modify the navigation of the 
river." The act further provided that, until the secretary approved 
the plan and location, and notified the company of the same in writ- 
ing, the bridge should not be built or commenced. In the course of 
the opinion the court «aid: 

"It Is contended by the plaintiff with much earnestness that the approval 
of the secretary of war of the plan and location of the bridge was not con- 
clusive as to its character and effect upon the navigation of the river, and 
that it was still open to him to show that, if constructed as proposed, it 
would be an obstruction to such navigation, as fully as though such ap- 
proval had not been had. It Is argued that congress could not give any such 
effect to the action of the secretary, it being judicial in Its character. There 
is in this position a misapprehension of the purport of the act By submitting 
the matter to the secretary congress did not abdicate any of its authority 
to determine what should or should not be deemed an obstruction to the 
navigation of the river. It simply declared that, upon a certain fact being 
established, the bridge should be deemed a lawful structure* and employed 
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the secretary of war as an agent to ascertain that fact. Having power to 
regulate commerce with foreign nations and among the several states, and 
navigation being a branch of that commerce, it has the control of all navi- 
gable waters between the states, or connecting with the ocean, so as to pre- 
serve and protect their free navigation. Its power, therefore, to determine 
what shall not be deemed, so far as that commerce Is concerned, an obstruc- 
tion, Is necessarily paramount and conclusive. It may In direct terms de- 
clare absolutely, or on conditions, that a bridge of a particular height .shall 
not be deemed such an obstruction, and, in the latter case, make its decla- 
ration take effect when those conditions are complied with. The act in 
question, in requiring the approval of the secretary before the construction 
of the bridge was permitted, was not essentially different from a great mass 
of legislation directing certain measures to be taken upon the happening of 
particular contingencies or the ascertainment of particular information. The 
execution of a vast number of measures authorized by congress and carried 
out under the direction of heads of departments, would be defeated if such 
were not the case. The efficiency of an act as a declaration of legislative 
will must, of course, come from congress, but the ascertainment of the con- 
tingency upon which the act 6hall take effect may be left .to such agencies 
is It may designate." 

The contention of appellant that courts will not enjoin the conduct 
if a lawful business, when the same is being conducted in such a 
manner as not to cause any injury, or to threaten any injury, as a 
general rule, is undisputed. But the attempt to apply this rule to 
the facts in this case begs the real questions involved herein. 

Great reliance is placed upon the principles announced in City of 
Janesville v. Carpenter, 77 Wis. 288, 46 N. W. 128, which, in all essen- 
tial respects, is entirely dissimilar in its nature and character to the 
case at bar. That was an action to restrain the driving of piles in 
the bed of a river in the city, and the erection thereon of a building 
fronting on a bridge, not upon the ground that such acts constituted 
any injury to the navigable waters of the state or to any of the prop- 
erty rights of the city, but upon .the ground that if said building was 
erected it might lead others to erect similar buildings, so that, in the 
course of time, the flow of water might be obstructed, and the city 
and its inhabitants greatly prejudiced and injured, by obstruction to 
the circulation of air, and danger of fires and floods, etc. The alle- 
gation of the complaint left the effect of the erection of the building 
in question, in so far as it was claimed it might be likely to result in 
injury to any private or public interest, to mere prediction and con- 
jecture. It was obscure and defective. The court took occasion to 
distinguish that action from the class of cases to which this suit be- 
longs. Among other things, the court said: 

"The action does not involve any question of obstruction or Injury to 
navigation, or of injury to any public right. • • • The complaint does not 
show that the proposed building would be a private or a public nuisance. 
• * • The argument of the learned counsel of the respondents, and the 
authorities cited on the question whether the proposed building will obstruct 
the navigation of the river, are Impertinent to the case. There is nothing 
In the case that Involves any such question in the remotest degree." 

In the light of the character of that action and of these expressions 
in the opinion, we must confess our inability to fully appreciate the 
suggestion of appellant's counsel that it is directly in point upon the 
facts of a case like this, when the court that rendered it expressly said 
that it does not apply to such a case "in the remotest degree." The 
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truth is that appellant's argument proceeds upon the erroneous theory 
that the act under consideration, if construed to be mandatory, is an 
unconstitutional exercise of legislative power. As that position can- 
not be maintained upon reason or authority, we might, with propriety, 
again quote from the same opinion,, and say that "the argument of the 
learned counsel [and the authorities cited by him] are impertinent to 
the case" under consideration. 

Other authorities cited by counsel are based upon the general prin- 
ciples announced in High on Injunction (volume 1 [3d Ed.] § 20), as 
follows: 

"The subject-matter of the jurisdiction of equity being the protection of 
private property and of civil rights, courts of equity will not interfere for 
the punishment or prevention of merely criminal or Immoral acts, unconnected 
with violations of private right Equity has no jurisdiction to restrain the 
commission of crimes or to enforce moral obligations and the performance 
of moral duties; nor will it interfere for the prevention of an illegal act 
merely because It is illegal. And, in the absence of any injury to property 
rights, It will not lend its aid by Injunction to restrain the violation of public 
s ot penal statutes or the commission of immoral and Illegal acts." 

Conceding these views to be correct, wherever applicable, it does 
not necessarily follow, as claimed by counsel, that no injunction can 
be maintained in this case* 

The argument of appellant that "the act left hydraulic mining with- 
out injury to navigable streams exactly where it stood before the 
passage of the act" cannot be sustained. The question is not left to 
the courts to determine whether the acts committed by any indi- 
vidual mine owner, in any particular manner, are injurious or not. 
The fact is that the question as to whether the acts committed by ap- 
pellant are injurious to the free navigation of the river is settled by 
the terms of the act itself, which, in all of its provisions, proceeds 
upon the ground that injury must necessarily result from hydraulic 
mining, unless conducted and carried on in the manner permitted by 
the act. Under the law, mine owners engaged in hydraulic mining 
have no right to use the streams without the permission of the com- 
missioners appointed under the provisions of the act. In other words, 
the act of congress, of itself, prohibits all hydraulic mining unless its 
terms are first complied with. The whole case is virtually disposed 
of in the conclusions already reached, that the act is mandatory 
and constitutional. But the earnestness of appellant in presenting 
this branch of the case seems to justify, if it does not demand, some 
further and independent consideration. 

The navigable rivers being "the property of the nation," it follows 
that any injury to them which affects the commerce of the country 
is an injury to property rights, and the mere fact that penalties are 
imposed upon all parties found guilty of violating any of the pro- 
visions of the act does not, of itself, prevent the issuance of an in- 
junction to protect the property rights of the government in the rivers. 
Wherever commerce among the states goes, the power of the nation, 
as represented by the courts of the United States, goes with it to 
protect and enforce its rights. The restraining power of equity ex- 
tends throughout the whole range of rights and duties which are rec- 
ognized by law. As is said in 3 Pom. Eq. Jur. § 1338: 
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"Wherever a right exists or is created, by contract, by the ownership of 
property or otherwise, cognizable by law, a violation of that right will be 
prohibited, unless there are other considerations of policy or expediency which 
forbid a resort to this prohibitive remedy. • • • The Incompleteness and 
inadequacy of the legal remedy is the criterion which, under the settled doc- 
trine, determines the right to the equitable remedy of injunction." 

Having shown the authority of congress to act in the premises, and 
its power to prohibit any character of business from being conducted 
which interferes with the commercial navigation of the rivers, does 
it not follow, as a logical sequence, that a court of equity, in pro- 
tecting such property rights, must have the jurisdiction and power 
to issue an injunction, in aid of the enforcement of the regulations 
which congress has prescribed, in order to preserve .the right? 

The distinction existing between this case and the character of 
cases cited and relied upon by appellant, it seems to us, is manifest 
and clear. A court of equity does not possess any jurisdiction to 
enjoin the commission of a mere crime. A threat upon the part of 
an individual, or individuals* to commit an offense against the law, 
does not, of itself, authorize a court of equity to issue an injunction 
to prevent it. The penal statutes which impose punishment- by 
fine or imprisonment, or by both, are ordinarily deemed sufficient to 
deter parties from the commission of such offenses. There must be 
some interference, either actual or threatened, connected with the 
property rights of a public or pecuniary nature, in order to vest the 
court with the power and authority to issue this prohibitive writ. 
But, when such interference plainly appears, the jurisdiction of the 
court at once attaches, and cannot be destroyed by the fact that 
the law declares that such acts may be punished criminally. When- 
ever an attempt is made to deny a constitutional right given by a 
statute it is vain and ineffectual, and should, without hesitation, be 
so declared by the court; otherwise there would be a deprivation of 
the power of the court in extreme cases to make such statutes effec- 
tive. As was said by the court in Boyd v. U. S., 116 U. S. 616, 635, 6 
Sup. Ct. 524, 535: 

"It Is the duty of courts to be watchful for the constitutional rights of the 
citizen, and against any stealthy encroachments thereon. Their motto should 
be, 'Obsta principiis.' " 

Certainly this duty must apply with equal force to the constitu- 
tional rights of the government when they are wrongfully attempted 
to be invaded, interfered with, or destroyed. The court should un- 
doubtedly, at all times, be cautious in the exercise of this power, but 
it should not deny the preservation of property rights when other 
remedies are clearly shown to be wholly inadequate. 

In Port of Mobile v. Louisville & N. R Co., 84 Ala. 115, 126, 4 South. 
106, the court said: 

"The mere fact that an act Is criminal does not devest the jurisdiction of 
equity to prevent it by injunction, If it be also a violation of property rights, 
and the party aggrieved has no other adequate remedy for the prevention of 
the irreparable injury which will result from the failure or InabUity of a court 
of law to redress such rights. 9 * 

The varied interests of the government of the United States in Inter- 
state commerce, and the free navigability of its rivers, are often en- 
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titled to greater protection than is afforded by the simple punishment 
which the statute provides for those who interfere therewith. 

In Attorney General v. Aqueduct Corp., 133 Mass. 361, a suit in 
equity, upon information by the attorney general, was sustained 
against a quasi public corporation doing and contemplating acts 
which were ultra vires and illegal, the necessary effects of which 
were not only to impair the rights of the public in the use of one of the 
great ponds of that commonwealth for the purposes of fishing and 
boating, in such a manner as to create a nuisance by lowering the pond 
and exposing upon its shores slime, mud, and offensive vegetation 
detrimental to the public health. Numerous cases were referred to 
as establishing the proposition that a suit in equity could be main- 
tained to restrain a corporation, exercising the right of eminent do- 
main under the power delegated to it by the legislature, from any 
abuse or perversion of the powers which may create a public nuisance, 
or injuriously affect or endanger the public interests. In that case 
the information, among other things, alleged that the necessary ef- 
fects of the acts that were being performed by the corporation would 
be to create a public nuisance. With reference to this point the 
court said: "This brings the case within the established principle 
that the court has jurisdiction in equity to restrain and prevent 
nuisances." In answer to the contention of the corporation that the 
law furnished a plain, adequate, and complete remedy for this nui- 
sance by an indictment, or by proceedings under the statute for the 
abatement of the nuisance, the court said: 

"Neither of these remedies can be invoked until a part of the mischief Is 
done, and they could not, in the nature of things, restore the pond, the land, 
and the underground currents to the same condition in which they are now. 
In other words, they could not remedy the whole mischief. The preventive 
force of a decree in equity, restraining the illegal acts before any mischief f* 
done, gives clearly a more efficacious and complete remedy." 

And in the course of the opinion, upon a point bearing closer anal 
ogy to the case in hand, the court said: 

4t There is another ground upon which, in our opinion, this information cair 
be maintained, though, perhaps, It belongs to the same general head of equity 
Jurisdiction, of restraining and preventing nuisances. The great ponds of 
the commonwealth belong to the public, and, like the tide waters and navi- 
gable streams, are under the control and care of the commonwealth. The 
rights of fishing, boating, bathing, and other like rights, which pertain to the 
public, are regarded as valuable rights, entitled to the protection of the gov- 
ernment Inhabitants of West Roxbury v. Stoddard, 7 Allen, 158; Attorney 
General v. Woods, 108 Mass. 430; Com. v. Vincent, Id. 441. If a corporation 
or an individual is found to be doing acts without right, the necessary effect 
of which is to destroy or impair these rights and privileges, it furnishes a 
proper case for an information by the attorney general to restrain and prevent 
the mischief." Calder v. Bull, 3 Dall. 380, 388; Mayor, Etc., of Georgetown y. 
Alexandria Canal Co., 12 Pet 91, 98; Coosaw M. Co. v. South Carolina, 144 U. S. 
650, 567, 12 Sup. Ct 689; U. S. v. Mississippi & Rum River Boom Co., 3 Fed. 
648, 561; Woodruff v. Mining Co., 18 Fed. 753, 769; Vanderhurst v. Tholcke. 
113 Cal. 147, 150, 45 Pac. 266; Attorney General v. Birmingham Borough, 4 
Kay & J. 528, 540; 2 Story, Eq. Jur. (12th Ed.) §8 921-924; 3 Pom. Eq. Jur. 
f 1349; Kerr, InJ. 263; 1 Joyce, InJ. 120 (50); 2 High, Inj. ft 1554. 

Under the provisions of the act in question, hydraulic mining, in 
the territory named, is prohibited unless the terms and conditions 
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which. they impose are complied with. If those provisions are detri- 
mental and injurious, instead of beneficial, to the mining interests 
they were intended to foster, encourage, and protect, the efforts of all 
those interested in that particular business should be directed to have 
the act repealed or amended, instead of attempting to evade it or to de- 
stroy its efficacy. While it remains as the law upon this subject, it 
must be obeyed. 
The decree of the circuit court is affirmed. 



MALCOMSON v. WAPPOO MILLS et aL (MITSUI et al„ Interveners!. 

(Circuit Court, D. South Carolina. June 2, 1898.) 

Breach of Contract — Right to Recover Damages — Performance Pre- 
vented by Appointment op Receiver. 

Damages are not recoverable against a corporation for its failure to 
perform a contract for the sale and delivery of merchandise, where per- 
formance was prevented solely by the action of a court in appointing a re- 
ceiver for the corporation, and enjoining all others from interfering with 
its business or property. In such case the breach of contract is damnum 
absque injuria. 

Mordecai & Gadsden, for petitioner. 

A. T. Smythe and Mitchell & Smith, opposed. 

SIMONTON, Circuit Judge. This case comes up upon the Interven- 
tion of Mitsui & Co., claiming damages as agaihst the Farmers' Mining 
Company for. nonfulfillment of contract On 14th October, 1897, the 
Farmers' Mining Company agreed to sell to Mitsui & Co., who on the 
same day agreed to buy, about 2,000 tons dried Coosaw river phosphate 
rock, for shipment in December, 1897, or January, 1898, at $2.40 per 
long ton. Mitsui & Co. chartered a vessel to receive this rock. On 
the 18th day of October, 1897, the Farmers' Mining Company was, by 
an order of this court, placed in the hands of a receiver, and was en- 
joined from interfering with any of its property. This made the per- 
formance of its contract with the interveners impossible. The evi- 
dence shows that but for this the contract could have been performed. 
The rock of the kind and quality contracted for, and in the amount 
prescribed, being on hand ready for delivery. Mitsui & Co., having 
heard of the appointment of the receiver, called upon him to fulfill 
the contract. This, of course, he could not do without an order of 
court, and was in no wise bosnd to do. A receiver is not bound by 
the contracts of the corporation for which he is appointed. United 
States Trust Co. v. Wabash W. Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86. 
Having been notified by the receiver that he could not perform the 
contract, Mitsui & Co. file this intervention. The gist of the action 
is for damages for breach of contract, and they show for damage that 
they were compelled to pay for rock of the quality contracted for at 
the rate of $2.75 per ton, the excess being ? 845. The interveners have 
taken the proper course by their intervention. If the Farmers' Min- 
ing Company can be held liable for damages on this contract, the inter- 
veners must come into this court. This is the only way in which to 
ascertain the liability of the corporation, whether any exists, and the 
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extent of it Of coarse, a recovery would only permit the interveners 
to get their proportionate share in the assets of the company, without 
preference of any kind. 

The question to be decided is, can damages be recovered against the 
Farmers 9 Mining Company for the nonperformance of this contract? 
"It is a well-settled rule of law that if a party, by his contract, charge 
himself with an obligation possible to be performed, he must make 
it good unless its performance be rendered impossible by the act of 
God, the law, or the other party. Unforeseen difficulties will not 
excuse him." Dermott v. Jones, 2 Wall. 1. As has been seen, the 
Farmers' Mining Company fulfilled, or, rather, was prepared to fulfill, 
the contract in every particular. The complete fulfillment was pre- 
vented by the order of this court in the appointment of the receiver. 
A delivery of the rock by the company after that was impossible. It 
will be noticed, also, that the completion of the contract on the part 
of Mitsui & Co. was by the same action of the court made impossible. 
If thCcompany had tendered the delivery of the rock, the injunction 
of this court forbade them to accept it In like manner, they could not 
have paid to the company the price of the rock. Was all this ren- 
dered impossible by the law? A distinction must be taken between 
cases for the specific performance of a contract and those in which 
damages are sought for the nonperformance of a contract. The bare 
fact that the court can decree and enforce the specific performance of 
a contract shows that its performance is not impossible. And so, when 
a railroad company contracted with a plaintiff to operate its road, 
which had been extended with the aid of the plaintiff, and that, if it 
failed to operate its railroad as provided in the contract, it would for- 
feit a certain portion of the road, and convey it to the plaintiff, and 
the railroad company fulfilled its contract until it was placed in the 
hands of a receiver, and then ceased to do so, the court ordered the 
contract to be specifically performed, which was not an impossible 
thing. Klauber v. Street-Car Co., 95 Gal. 353, 30 Pac. 555, cited in 
Oluck & B. Bee. § 4, note 1. But when the contract cannot be specifically 
performed, and the only remedy is by way of damages, the court 
will not inflict such damage on the corporation if the breach of con* 
tract for which damages are sought has been occasioned by the law, 
the performance of the contract having been made impossible. People 
v. Globe Mutual Life Ins. Co., 91 N. Y. 174. In that case a corpora- 
tion had entered into a contract with a general agent for his services 
for a specified time and at a stipulated salary. The contract continu- 
ing, and the services being rendered, the corporation was placed in the 
hands of a receiver, who did not continue the agent in his employment. 
He sued for damages. He could not recover. The company could 
not employ him, because this would be a violation of the order of in- 
junction. The agent could not meddle in the affairs of the company, 
for that equally would violate the injunction. It was damnum absque 
injuria. The question is not free from doubt. A case in the court 
of chancery of New Jersey (Spader v. Manufacturing Co., 20 Atl. 378, 
47 N. J. Eq. 18), takes the opposite view. Both of these are persuasive 
authorities of rank. I will follow the court of appeals of New York. 

The interveners cannot hold the Farmers' Mining Company responsi- 
ble for the action of the court The petition is dismissed. 
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VILAS T. PRINCE. 

(Circuit Court, W. D. Wisconsin. July 6, 1888.) 

No. 549. 

L Ejectment— Improvements and Taxes. 

A receiver's receipt for fees paid on the entry of supposed public land 
as a homestead is not a sufficient "written instrument" on which to claim 
a right to recover improvements against a successful plaintiff In ejectment, 
under Rev. St Wis. § 3096. 

8l Same— Good Faith of Defendant. 

Lands granted In aid of a railroad were afterwards decided by the secre- 
tary of the interior to be still open for entry. A suit in ejectment con- 
cerning one parcel was decided by the circuit court in harmony with the 
secretary's decision, but was appealed to the supreme court HeM* that 
one who entered a similar parcel as a homestead, in full knowledge of the 
facts, while the appeal was pending, was hot a good-faith holder, and as 
such entitled to pay for his improvements, under Rev. St Wis. f 3096. 

This is an action of ejectment brought to recover a quarter sec- 
tion of land lying in the county of Ashland, Wis., to wit, the W. i of 
the N. E. i and the W. i of the S. E. i of section No. 35 in township 
No. 48 N. of range 4 W. 

It is stipulated that the title of the land is In the plaintiff, and the only 
question submitted to the court is whether or not the defendant who has 
been in possession under a homestead entry, is entitled to recover for the 
value of his improvements, under section 3096 of the Revised Statutes of 
Wisconsin, which is as follows: "In every case where a recovery shall be 
had of any land, on which the party in possession, or those under whom he 
claims, while holding adversely by color of title asserted in good faith, 
founded on descent or any written instrument shall have made permanent 
and valuable Improvements, or shall have paid taxes assessed, such party 
* * * shall be entitled to have from the plaintiff * * * if he insists upon 
his recovery the value of such Improvements at the time the verdict or de- 
cision against him is given, and the amount paid for taxes with Interest from 
the date of the payment * * *" In this case the taxes have been paid by 
the plaintiff and his grantor,— the defendant never having paid any,— and the 
demand is for the value of the improvements. The land is part and parcel 
of the land granted by congress to the state of Wisconsin on May 5, 1864, 
to aid in the construction of certain railroads In the state of Wisconsin. The 
portion of the grant covering the land in question, according to section 3 of 
the act was given to aid in the construction of a railroad from Portage City, 
Berlin, Doty's Island, or Fond du Lac, as the state might determine, in a north- 
westerly direction, to Bayfield, and thence to Superior, on Lake Superior, and 
conveyed every alternate section of public land designated by odd numbers 
for 10 sections in width on each side of said road. This portion of the grant 
was soon afterwards bestowed by the act of the legislature of the state 
upon the Portage & Lake Superior Railroad Company, the predecessor of the 
Wisconsin Central Company, which succeeded legitimately to all the rights 
of the Portage & Lake Superior Company in and to the said land grant 
The railroad was completed by the Wisconsin Central Company according 
to the terms of the grant from the state, and the lands were conveyed by the 
state to said Wisconsin Central Company by patent on February 25, 1884. 
The land in question in this case is covered by that patent The Wisconsin 
Central Railroad Company conveyed the land to John H. Knight in June. 
1887, who afterwards conveyed it to the plaintiff. The lands, until entered 
upon by one Frank Simer as a squatter in January, 1890, were wild, unculti- 
vated forest lands, upon which Knight, the original grantee from the railroad 
company, had cut timber and paid taxes. Simer sold out his claim to the de- 
fendant, who entered upon the land in August 1890, as a part of the public 
domain, claiming it under the homestead law, and has been in possession 
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ever since. It Is stipulated that the land Is worth $5,000, and that the value 
of the defendant's Improvements is $1,050. On or about January 24, 1890, 
the secretary of the interior of the United States decided that the lands of 
which this tract formed a part were excepted from the aforesaid grant 
by congress, and were a part of the public domain, and subject to home- 
stead entry, and in November, 1891, ordered them to be opened for settlement 
under the homestead laws of the United States; and afterwards, in March, 
1893, the defendant made his application to enter the land for a homestead 
at the United States land office at Ashland, Wis. The application was ad- 
mitted by the officers of the land office, and the defendant paid the expenses of 
the entry, amounting to $18, and took the following receipt: 

"Receiver's Receipt No. 3,274. Application No. 3,274. Homestead. 
"Receiver's Office. 

"Ashland, Wis., Men. 18, 1893. 

"Received of John R. Prince the sum of eighteen dollars cents; being 

the amount of fee and compensation of register and receiver for the entry of 
W. % N. E. *4, and W. % S. E. %, of section 35, in township 48 N. f rauge 4 
W., under section No. 2290, Revised Statutes of the United States. 

"R. 0. Heydlauff, Receiver." 

There were also printed in marginal notes upon the receipt the substance 
of the various provisions and conditions of the homestead law. 

On September 15, 1890, the case of Railroad Co. v. Forsythe was heard 
In the United States circuit court for the Western district of Wisconsin. This 
case was also ejectment, and involved the title to another tract of land In- 
cluded In the same grant, and subject to the same conditions, as the land in 
the case at bar. The court, by Mr. Justice. Harlan, in its opinion (see the case 
reported in 43 Fed. 867), took the same view as had been taken by the 
secretary of the interior, that the land had been reserved by the government 
by the act of congress of June 3, 1856, and by the action of the land depart- 
ment in withdrawing It from market, and did not go to the state under the 
grant of 1864. This case was taken by writ of error to the supreme court, and 
the decision of the circuit court reversed (see Id., 159 U. S. 46, 15 Sup. Gt 
1020); the court holding that the land in controversy was within the place lim 
Its of the road of the Wisconsin Central Company, and was subject to tbe full 
control of congress at the time the grant of May 5, 1864, was made, and passed 
to the state by operation of that grant, notwithstanding it was withdrawn 
by the land department in 1856 and 1859 in order to satisfy the grant made 
by the act of June 3, 1856. This decision confirmed the title of all these 
lands in the Wisconsin Central Company and its grantees. The company had 
in fact had the title from the day of execution of the patent from the state, 
in February, 1884; but the title had been thrown into contention and doubt 
by the action of the department of the interior, followed by the decision of 
the United States circuit court in the Forsythe Case. This case was pending 
in the supreme court upon writ of error at the time Prince went into possession 
and made his improvements, and it is stipulated that he bad knowledge of this 
fact, as well as of the decision in the circuit court from which the writ of error 
was taken. Afterwards, in April, 1896, the secretary of the interior reversed 
its decision which declared said lands to be a part of the public domain, 
and on the 24th of October, 1896, canceled the defendant's homestead entry 
of the land. The entire history of these land grants, and the action of the 
land department concerning them, is somewhat extensive and complicated, 
but perhaps the above statement is enough to present the question now before 
the court 

William F. Vilas, for plaintiff. 

Gate, Sanborn, Lamoreux & Park, for defendant 

BUNN, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The question presented in this case is one of first impression; 
there being, so far as we know, no adjudicated cases on the subject 
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But, upon principle, we think the defendant is neither holding under 
a written instrument purporting to give title, nor by color of title 
asserted in good faith, within the meaning of the law. 

L The receiver's receipt for the $ 18 paid is not a written instru- 
ment purporting to convey title, but the contrary of this clearly 
appears from the printed note in the margin, giving the substance, 
in brief, of the provisions of the homestead law. It shows that he 
must reside upon the land for five years in good faith for the purpose 
of making a homestead. He cannot sell, and his possession gives 
him no right to cut timber, except for the purpose of improving the 
land. If he should do so, he is subject to be prosecuted civilly and 
criminally by the government for trespass, as though he had never 
taken possession. The instances where homesteaders have been 
convicted for cutting timber from the land claimed are numerous, 
and the principle well adjudged. The homesteader has a right to 
earn the land by residing upon and improving it, and that is the 
extent of his right. The nominal amount of money he pays is not 
the compensation for the land, which still belongs to the govern- 
ment, but is intended to cover the expenses of surveying and plat- 
ting, and fees of officers. There is not much analogy between such 
a case and the one where the land is purchased and paid for, and a 
receiver's receipt taken. Such a receipt passes the substantial in 
terest in the land, which may be sold or mortgaged; and a judgment 
is a lien upon it, though technically the legal title does not pass 
until the patent issues. The issuing of the patent in such case is 
a clerical or ministerial act, which would be performed at the time 
of the sale, if the department were not behindhand in its routine 
business. The case is simply delayed to take its turn with thou- 
sands of others. It is quite otherwise with a homestead entry, 
which conveys no title. It is always understood that such an en- 
try is subject to be canceled by the land department in case the land 
is not subject to entry, as in this case. 

2. The defendant cannot be said to have held in good faith, within 
the meaning of the law. He knew the title to these lands was in 
litigation, and that the question was then pending in the supreme 
court of the United States, which would be the final arbiter of the 
question. Under the constitution, congress has full jurisdiction and 
power over the public lands, to regulate arid dispose of them as it 
pleases. It had, by a deliberate act of congress, undertaken to 
convey these lands to the state for the purposes of aiding in certain 
public improvements which the government wished to have made. 
They had been earned by the railroad company long ago, and patents 
for the land issued to the company by the state. Much of them had 
been sold by the company, and warranty deeds given to the pur- 
chasers, who had gone into possession. They had been rendered 
marketable and of great value by the action of the company in 
building the railroad. The even-numbered sections ^ithin the place 
limits bf 10 miles on each side of the track, which were reserved 
by the government, had been rendered equally valuable from the 
same cause. ' Cbrigress did not intend to lose anything in making 
these grant*. It was wisely and safely calculated that the section* 
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along the line of road reserved to the government would be doubled 
in value by the building of the road, so that the price could be raised 
from f 1.25 to f 2.50 per aero. They were wild forest lands, valuable 
principally for the pine timber on them. If the government had 
held for sale, and sold them for the highest price they would bear, 
either at public or private sale, as an individual would have done, 
large sums of money could have been realized to the government 
from these alternate sections of land-grant lands. The government, 
no doubt from a noble and generous sentiment of magnanimity, 
adopted a different course, which was t$ give the lands to those who 
would improve them for homes. It must be said that these lands 
were not well adapted to this purpose, and that the great and benefi- 
cent designs of the homestead law, so far as the pine lands in the 
extreme northern portions of the state are concerned, have been 
much abused and frustrated, and the law very generally used as a 
means for getting possession of the lands in order to cut the tim- 
ber for commercial purposes. The lands were valuable for the 
pine timber, but poorly adapted to farming purposes, — at least, in 
the present generation. It would be a noteworthy and instructive 
chapter in the history of the land laws if the proceedings under the 
law in that part of the state could be truthfully written out, so that 
it could be seen what the proper portion of cultivated farms made 
under the law would bear to the cases where the pine had been 
stripped from the land, and the farm left desolate. We apprehend 
it would then appear that the bounty of the government has been 
much abused. The grounds on which the secretary of the interior 
held that these lands were still a part of the public domain after 
congress had by solemn act granted them to the state were cer- 
tainly somewhat technical. At the time defendant made his claim 
the question was pending in the supreme court, and the decision of 
that court would determine the title. Under these circumstances, 
and with full knowledge of them, to squat upon the land as Simer 
did, or claim it under the homestead law as Prince, his assignee, 
did, was simply wagering on the decision of the supreme court. If 
that decision was against the squatter, he would lose his labor. 
If in his favor, he would have a valuable tract of timbered land for 
almost nothing, which he could sell to a lumberman or timber spec- 
ulator for a large price. He took his chances on the decision of 
another party's lawsuit, and must be content to abide the result. 
The remarks of Mr. Justice Brewer in delivering the opinion of the 
court in the Forsythe Case, with some small changes in the figures, 
are quite as applicable to the case at bar as they were to that case. 
He says: 

"After years have passed, and all the parties interested in the matter, other 
than the United States, have treated it as the property of the plaintiff, the 
defendant, relying upon a technical construction of the statutes, seeks to 
enter the tract, and thus, for no more than the paltry sum of $400 ($2.50 per 
acre being the double minimum price of land within the limits of railroad 
grants), to obtain title to property worth, as we have seen, at least $3,000. 
The railroad company, under this construction, loses the land it supposed it 
was entitled to, which it has treated as its own, and has helped to make val- 
uable; the government does not receive the $8,000, nor, indeed, anything, it 
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the land be entered under the homestead laws; but a stranger comes In, who 
haa done nothing to create that value, and appropriates It to his own benefit 
*The iniquity of such a result is at least suggestive." 

The conclusion reached by thei court is that the defendant is not 
holding the land under a written instrument, nor in good faith, 
within the meaning of the law which would entitle him to receive 
back the value of the improvements, and there will be a judgment 
for the plaintiff for the recovery of the land* 



RIGNEY v. PLASTER. 

(Circuit Court, W. D. Missouri, W. D. June 13, 1898.) 

No. 2,081. 

1. Deeds— Admissibility ab Evidence— Certified Copies of Record. 

Under Rev. St. Mo. 1889, §§ 4858, 4864, 4865, certified copies of the 
record of a deed, acknowledged according to the law in force at the time 
of its execution, but since repealed, are admissible in evidence without 
proof of the execution of the original, when such deed has been recorded 
30 years or more prior to the time of offering such copy in evidence. 

8w Construction of Statutes. 

The intention of a legislative act is often to be gathered from a view 
of every part of the statute, and the true intention should always prevail 
over the literal sense of the terms employed. A thing within the Intention 
of the legislature in framing a statute is often as much within the statute 
as if it were within the letter. 

8. Ejectment— Outstanding Title— Invalid Deed. 

An outstanding title to defeat an action of ejectment must be a present 
subsisting title, which, prima facie, can be asserted in favor of the 
party holding it, and not one which is dead under the statute of limita- 
tions, or presumptively has been abandoned or extinguished. Hence a 
deed not acknowledged by an officer having authority to take acknowl- 
edgments is not admissible to show outstanding title, notwithstanding 
section 4864, Rev. St. Mo. 1889, authorizes certified copy to be read in evi- 
dence. 

4. Same— Power of Attorney by Lunatic. 

A power of attorney given by one non compos mentis is void, and 
consequently a deed executed under such a power Is not admissible in 
ejectment as evidence of outstanding title. 

This was an action of ejectment brought by Alice H. Rigney, by 
Charles Lyon, her curator, against Elisha Plaster. Plaintiff having 
recovered a judgment, the cause is now heard on defendant's motion 
for a new trial. 

Geo. H. English and J. H. Bremerman, for plaintiff. 

L. H. Waters, for defendant. 

PHILIPS, District Judge. This is an action of ejectment to recover 
possession of certain real estate situate in the county of Carroll, state 
of Missouri. On trial had to a jury, plaintiff recovered judgment, 
and the defendant has filed motion for a new trial, assigning as 
grounds therefor errors committed by the court in the admission and 
rejection of certain title papers. It is admitted that the land in 
question was patented by the United States to Henry Richmond, April 
20, 1819. The plaintiff claims title by mesne conveyances from said 
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Richmond. In support of her title, she offered in evidence a deed 
from said Richmond to John Thompson, dated May 21, 18J.9. This 
deed was acknowledged by said Richmond on the 1st day of August, 
1819, before Robert Martin, mayor of the city of Philadelphia, in the 
state of Pennsylvania, and duly filed for record in said Carroll county, 
on May 5, 1866. It was admitted on the trial that the original deed 
was not in the possession of plaintiff, and that the same had been 
lost. The plaintiff offered a duly-certified copy of this deed from the 
recorder's office of said Carroll county. This certified copy was admit- 
ted in evidence by the court, over the objection of defendant; the 
ground of objection being that said certified copy was and is not 
admissible in evidence without proof of the execution by said Rich- 
mond. 

Under the statute of Missouri in force at the time of the taking 
of the acknowledgment to this deed, the mayor of the city of Phila- 
delphia was authorized to take acknowledgments of deeds to lands 
situate in the territory of Missouri (Laws Mo. 1818, p. 128, § 6). This 
statute, in so far as it authorized the taking of acknowledgments 
outside of the state by the mayor of any city, was repealed by the act 
of the legislature of Missouri approved February 21, 1825 (Laws Mo. 
1825, p. 500, § 13). In the revision of that year of the law regulating 
conveyances (section 8, p. 218, Rev. Laws Mo. 1825), such acknowledg- 
ments, when taken outside of the state, could only be taken before 
some court of record in the state in which the deed should be exe- 
cuted. The vested rights of parties under grants to lands acquired 
prior to the repeal were preserved by the repealing act aforesaid. 

The contention of defendant's counsel is that, inasmuch as the deed 
in question was duly acknowledged under the statute of the territory 
of Missouri, it was entitled to be spread upon the record in the re- 
corder's office of the territory, and that the deed, not having been 
recorded within one year from its date, was not admissible in evidence 
without proof of the execution of the original instrument The plain- 
tiff, on the other hand, contends that the certified copy was and is ad- 
missible in evidence by virtue of sections 4858, 4864, and 4865, Rev. 
St Mo. 1889. 

Section 4858 reads as follows: 

"Every Instrument of writing, conveying or affecting real estate, and the 
certificate of the acknowledgment or proof thereof, made in pursuance of any 
law in force at the time of such acknowledgment or proof, but afterwards 
repealed, shall be evidence to the same extent, and with like effect, aa if such 
law remained in full force.** 

Section 4864 is as follows: 

"AH records made by the recorder of the proper county one year before 
this law takes effect, by copying from any deed of conveyance, deed of trust, 
mortgage, will or copy of a will, or other instrument of writing, whereby 
any real estate may be affected in law or in equity, that has neither been 
proved nor acknowledged, or which has been proved or acknowledged, but 
not according to the law in: force at the time the same was .recorded shall 
hereafter impart notice to all persons of the contents of such instruments; 
and hereafter when any such instrument shall have been so recorded for the 
period of one year, the same shall thereafter impart notice to all persons of 
the contents of such instruments, and all subsequent purchasers and mort- 
gagees shall be deemed to purchase with notice thereof," 
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This is followed by section 4865, which declares that: 

"Certified copies of such records as are contemplated in the ne*t preceding 
section shall not be received in evidence until the execution of the origina. 
instrument or instruments from which such records were made shall hav« 
been duly proved according to law, except where such record shall have 
been made thirty years or more prior to the time of offering the same In 
evidence." 

Section 4858 covers the deed in question, as the certificate of ac 
knowledgment was made in pursuance of the law of the territory 
in force at the time of such acknowledgment, and which law was 
afterwards repealed. This being so, why does not a certified copy 
of the deed come clearly within the enabling provisions of sections 
4864 and 4865? Attention to the language of section 4864 makes 
this clear. In the first place, it covers "all records made by the 
recorder of the proper county one year before this law takes effect" 
This was the enactment of 1887 (Laws Mo. 1887, p. 183). This 
record was made by the recorder of the proper county more than one 
year prior to 1887. This is followed with two specified instances in 
which copies of such records may give notice to all subsequent pur- 
chasers and incumbrancers: First, where the recorded instrument 
has not been proved or acknowledged; and, second, where it has been 
proved or acknowledged,, but not according to the law in force at the 
time the same was recorded. At the time this deed was admitted to 
record, in 1866, it had not been acknowledged according to the law 
then in force in the state of Missouri (Gen. St Mo. 1865, c. 109, § 9). 
It is expressly provided by said section 4865 that certified copies of 
such records as are contemplated by said section 4864 shall be received 
in evidence "where such records shall have been made thirty years 
or more prior to the time of offering the same in evidence." This rec- 
ord was made in 1866, and was offered in evidence in 1898, more 
than 30 years after it was made. 

The court might be content to rest this question on the suggestion 
made by defendant's counsel in support of his extraordinary position, — 
that it is unnecessary to inquire into the reason the legislature had in 
the particular phraseology referred to in section 4864, as the statute 
itself stands for a reason; but the court is unwilling to admit by its 
silence the contention of counsel that sections 4864 and 4865 admit of 
the construction placed on them, to wit, that if the deed in question 
had not been acknowledged at all, or if it had been acknowledged by 
some officer not authorized by the statute then in force to take ac- 
knowledgments of deeds to lands in Missouri, yet if such deed 
had been recorded in the recorder's office of the proper county one year 
prior to 1887, and for thirty years prior to the time it was offered in 
evidence, a certified copy of such deed would be admissible in evidence 
without proof of its execution, while a deed properly acknowledged, 
and recorded one year prior to 1887, and more than thirty years prior 
to the time it is offered in evidence, would not be admissible without 
further proof of its execution. It is inconceivable that the legisla- 
ture intended any such distinction in its remedial legislation. No suf- 
ficient reason can be assigned for such absurdity in legislation as 
that an unacknowledged deed, or one improperly acknowledged, if 
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recorded the required length of time, iff admissible in evidence by a 
certified copy of the record, without proof of the execution of the 
original instrument, while requiring proof of the execution of the 
original deed which had been properly acknowledged. The certificate 
of acknowledgment certainly entitled it to a greater credence as to 
authenticity than the absence of such certificate. The supreme court 
of this state has never since 1887 given such construction to this 
statute. On the contrary, in Grispen v. Hannavan, 72 Mo. 548-555, 
Judge Hough clearly expressed his disapproval of imputing to the 
legislature any such intent or purpose. He refuted the idea that cop- 
ies of conveyances regularly acknowledged according to the laws of 
the state in force at the time of acknowledgment and recorded, etc., 
cannot be offered in evidence without accounting for the absence of the 
original, while copies of the record of conveyances which have not 
been acknowledged according to the law of this or any other state, or 
which have not been acknowledged at all, may be read as original 
evidence, and without in any way accounting for the original. "We 
cannot believe that such was the intention of the legislature. The 
statute dispenses with proof of the execution of the original after the 
record has attained a certain age; but it does not dispense with proof 
of its loss or destruction, so as to make the copy evidence." It is 
among the recognized canons of interpretation of statutes that the in- 
tention of a legislative act is often to be gathered from a view of 
every part of the statute, and the true intention should always prevail 
over the literal sense of the terms employed. "When the expression 
of a statute is special or particular, but the reason is general, the ex- 
pression should be deemed general; and the reason and intention of 
the lawgiver will control the strict letter of the law, when the latter 
would lead to palpable injustice, contradiction, and absurdity." 1 
Kent, Comm. p. 462. Again, a thing within the intention of the 
legislature in framing a statute is often as much within the statute 
as if it were within the letter. Riddick v. Walsh, 15 Mo. 519 ; Schultz 
v. Railroad Co., 36 Mo. 13; State v. King, 44 Mo. 283; In re Bomino's 
Estate, 83 Mo. 441. 

What the legislature of Missouri was aiming to accomplish was to 
make these ancient records admissible in evidence without proof of 
the identity of the party executing them, because not only of the 
great inconvenience, but practical impossibility, in many instances, 
after the lapse of so many years, of making proof of the execution. 
In the instance under review, the deed was made 79 years ago, 
rendering proof of the identity of the party executing it out of the 
question. The legislature undoubtedly supposed that it was providing 
for every conceivable case, in pari materia, by the provisions of sec- 
tions 4864 and 4865. But, as already stated, it is sufficient to say 
that the copy of the deed in question comes expressly within the letter 
of the statute. 

The defendant complains of the action of the court on the trial in 
excluding from evidence a certified copy of deed purporting to have 
been made by said Richmond to one John EL Martin, bearing date 
July 20, 1819, and acknowledged on the same day before one S. J. 
Prescott, at the city of Boston, state of Massachusetts, who signed 
88 F.- 
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himself as "Notary Public anfi Jus. Peac & of the Quorum," and filed 
for record in the recorder's office of Carroll county, February 16, 1865. 
It will be perceived that this deed is subsequent to the one under 
which the plaintiff claims, but was recorded one year anterior to the 
deed by Richmond to Thompson. It is conceded that, under the law 
in force in the territory of Missouri at the time of the acknowledg- 
ment, such an officer as the one described by the taker of the acknowl- 
edgment was not authorized to take acknowledgments to deeds out- 
side of the territory to lands situate within the territory. The de- 
fendant does not claim title under this deed, but offered it in evidence 
for the purpose of showing an outstanding title in the grantee, Mar- 
tin, to defeat the record title of plaintiff. It is insisted by defendant's 
counsel that, inasmuch as this deed was recorded prior to the one under 
which plaintiff claims, it gave priority of title to the grantee, Martin. 
No evidence was offered by defendant to show either that such a man 
as John H. Martin ever lived, or that he had ever asserted any right 
or claim to, or that he had ever seen or been in possession of, the 
land in question. It is the well-settled law respecting an outstanding 
title to defeat an action of ejectment that it must be made to appear 
by the party offering it that it is a present, subsisting title, living and 
operative, and such a one as the stranger in whom it is vested could 
assert and maintain, prima facie, against the plaintiff. Jackson v. 
Hudson, 3 Johns. 386; Peck v. Carmichael, 9 Yerg. 325. 

The supreme court of this state, in McDonald v. Schneider, 27 Mo. 
410, speaking to a parallel question of a deed made by plaintiff's an- 
cestor, through whom plaintiff was claiming title, to one Bradley, said: 

"The deed to Bradley was upward of 20 years old. There had been no 
possession under it for more than 20 years by Bradley or those claiming 
under him. It Is a well-established principle that an outstanding title in a 
third person, set up as a bar to recover in an action of ejectment, must be 
such a one as the owner of that title himself could recover on if he were 
asserting it in an action. It must be a present, subsisting, and operative 
title. Now, it Is obvious that the title of Bradley, set up in this action, was 
not such a one. Prima facie, he could not have maintained a suit upon It 
Why, then, should a stranger be permitted to use it as a defense in' an action 
of ejectment? There were no circumstances in evidence which relieved it 
from the objections with which It was encountered." 

This same principle is reaffirmed in Totten v. James, 55 Mo. 496, 
in which Napton, J., asserts that such a deed was properly excluded 
as an outstanding title, because it was barred as to the plaintiff by 
the statute of limitations. This doctrine is maintained by the su- 
preme court of the United States in Greenleaf v. Birth, 6 Pet. 312. 
The presumption arises in- respect of such claimed title, which has 
not been asserted in any form for so long a period that it has been 
extinguished. Counsel in argument seem to lose sight of the fact 
that it is an outstanding title that defeats the action, and not the 
mere fact that there is an outstanding deed. It is a title outstanding 
in a third party, which, prima facie, can be asserted in favor of the 
party holding it, and not one that is dead under the statute of lim- 
itations, or presumptively has been abandoned or extinguished. 

It is next assigned for error that the court erred in excluding from 
evidence two papers offered by the defendant for the same purpose, — 
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of showing an outstanding title. One of these is -a certified copy of 
what purports to be a power of attorney, executed by plaintiff on the 
13th day of December, 1875, to one William Morgan, empowering him 
to sell this land. The power of attorney was duly acknowledged 
and recorded January 24, 1876. The other was a deed made by said 
Morgan to said land on the lst.day of November, 1876, to one James 
S. Bently, purporting on its face to have been executed in pursuance 
of said power of attorney. This deed was filed for record November 
15, 1876. These instruments were executed about 22 years before 
they were offered in evidence, without any pretense that the defendant 
claims title under the grantee, Bently, or that said Bently ever as- 
serted any claim or title to the property by virtue of his deed, or that 
he had ever been in possession of said land ; and therefore it was bad 
as an outstanding title, even had plaintiff been compos mentis. It is 
held by the supreme court of the United States in Dexter v. Hall, 15 
Wall. 9, that the power of attorney of a lunatic, or of one non compos 
mentis, is void, and, of consequence, there being no power in contem- 
plation of law vested in the attorney to execute, his deed would be 
void. As the jury necessarily, under the issues in this case, and 
under the charge of the court, found that prior to 1875, and contin- 
uously thereafter, to the bringing of this action, January, 1896, the 
plaintiff was insane, the effect was to render this power of attorney 
and deed unavailing even had they been submitted to the jury. But, 
aside from this, it was bad as an outstanding title after the lapse of 
20 years from its execution without further evidence. The presump- 
tion could reasonably be indulged that the grantee, Bently, became 
aware of the insanity of Mrs. Bigney, and abandoned the whole matter. 
It js also complained that the court erred in excluding from the jury 
a paper purporting to have been a lease covering this land, made by 
one Hayden, in 1868, to William F. Plaster, the ancestor of the de- 
fendant, Plaster. No reason was assigned to the court at the time 
of this offer which, under any conceivable aspect of the case, would 
have warranted the court in permitting it to go to the jury. It cer- 
tainly was not offered as an outstanding title; nor was there any 
offer to show that William F. Plaster entered into possession of the 
land under said lease as color of title, for said lease was so short lived 
by its terms as to create no color of title; and there is no pretense 
that said Hayden had any color of title to said land at the time of the 
execution of the lease. Afterwards, in August, 1868, said Hayden 
obtained a tax deed to said land, which was admitted in evidence, on 
the defendant's insistence, as color of title. No possible injury could 
have been done to the defendant by the exclusion of said contract or 
lease, for the reason that under the charge of the court to the jury, 
and by their verdict, they necessarily found as a matter of fact that 
in October, 1872, when the plaintiff obtained her deed to the property 
in question, neither the defendant nor William F. Plaster, under whom 
he claims, was in adverse possession of the property, and that the 
statute of limitations, by reason of such adverse occupancy, had not 
begun to run prior to October, 1872; and therefore the alleged lease, 
even had it been admitted in evidence, could have cut no possible 
figure in the case. 
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Other questions of law and fact raised by this motion for new trial 
and on argument were fully and properly submitted to the jury, with- 
out any exception thereto on the part of either plaintiff or defendant. 
The motion for new trial is denied. 



JOHNSTON V. KLOPSGH. 

(Circuit Court, 8. D. New York. July 7, 1898.) 

No. 3,806. 

L Construction of Statutes— Pleading— Copyright Suits. 

Rev. St. f 914, conforming pleadings in an action at law in a federal 
court to those in the state court, and section 4969, providing that in all 
actions arising under the laws respecting copyrights the defendant may 
plead the general issue and give special matter in evidence, are to be con- 
strued together, and full effect given to both. 

2. Pleading in Copyright Suits. 

In an action to recover penalties for infringement of a copyright; under 
Rev. St § 4965, brought In a federal court in a state which has adopted 
the code system of pleading, an answer containing a general denial, taken 
In connection with the provisions of section 4969, secures all rights re- 
served to the defendant under the federal statutes, and accordingly a 
common-law plea is inappropriate. 

Motion to strike out plea. The action was brought under Rev. St 
§ 4965, as amended, to recover $20,000 as penalties for infringement 
of copyright. The defendant interposed a plea that he "comes and 
defends the wrong and injury when," etc., and says "that he is not 
guilty of the supposed grievances above laid to his charge in manner 
and form as the said plaintiff hath above thereof complained against 
him," etc., "and of this he, the said defendant, puts himself upon the 
country," etc., "and the said plaintiff doth the like," etc. 

Max J. Eohler, for the motion. 
G. H. Crawford, opposed. 

LACOMBE, Circuit Judge. The motion is granted. Celluloid 
Mfg. Co. v. American Zylonite Co., 34 Fed. 744. The system of 
code pleading provides a method for "pleading the general issne" 
which harmonizes with the other pleadings therein provided for, 
and which should be followed, since sections 4969 and 914, Rev. St, 
are to be construed together, and full effect given to both. An an- 
swer which contains a general denial of all the averments of the com- 
plaint, taken in connection with the provisions of section 4969, to the 
effect that defendant may, upon the trial, "give special matter in evi- 
dence," secures all rights reserved to defendant under the federal stat- 
utes, without the incongruity of combining a code complaint with a 
common-law plea. Ten days from date of entry of order is given de- 
fendant to answer. 
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COLLINSPLATT et aL T. FINLAYSON et aL 

(Circuit Court, S. D. New York. August 6, 189a) 

1. Trade-Marks— Unvaib Competition— Geographical Names. 

The false use of a geographical name will not be allowed by the federal 
courts, when it is so used to promote unfair competition and to induce the 
sale of spurious goods. 
8. Samb— Imitative Labels— Proof of Sales. 

The federal courts do not require specific proof of purchases by indi- 
viduals actually deceived, when the labels themselves show an attempt 
at deception which is well calculated to deceive. 

This was a suit in equity by Hawtry Collinsplatt and others against 
Alexander M. Finlayson and another to enjoin unfair competition in 
trade. The cause was heard on motion for a preliminary injunction. 

Roger Sherman, for the motion. 
De Los McOurdy, opposed. 

LACOMBE, Circuit Judge. Whatever may be the decisions in 
the state courts, it is abundantly settled by authority in the federal 
courts that they will not tolerate a false use of a geographical name, 
when it is so used to promote unfair competition and to induce the 
sale of spurious goods. Nor do these courts require specific proof 
of purchases by individuals actually deceived, when the labels them- 
selves show an attempt at deception which appears to be well-calcu- 
lated to deceive. In the case at bar it is conceded that the gin made 
and sold by defendants is not made at Plymouth, but is distilled in 
this country. They are seeking to palm off a domestic as an im- 
ported article. Inspection of the labels must carry conviction to any 
unbiased and intelligent mind that the later label was prepared by 
some one who had seen the earlier one, and that it was designed, 
not to differentiate the goods to which it was affixed, but to simulate 
a resemblance to complainant's goods sufficiently strong to mislead the 
consumer, although containing variations sufficient to argue about 
should the designer be brought into court. This is the usual artifice 
of the unfair trader. It does not deceive the first purchaser from 
the manufacturer, but it is sufficient to mislead the subsequent retail 
purchaser, and thus, being sold at a less price than the genuine arti- 
cle, it eventually, if not enjoined, will interfere with the sales of the 
genuine article. It is quite common in such cases to find assertions 
by defendant that his goods are very superior to complainant's; that 
he has no intention to deceive anyone; that his labels are not at all 
an imitation; that in designing a form of package he has carefully 
endeavored to select a design which should distinguish his goods 
from all other goods in the world, including complainant's; and that 
his sole object has been to establish and maintain a distinct reputation 
for his own goods, as something different from complainant's. When 
there is a marked similarity in the labels, but little weight is given, 
by a court of equity, to such statements, and the mere circumstance 
that they are sworn to does not tend to increase respect for them, 
nor for the conscientiousness of the affiants who make them. The 
pendency of a similar action in the state court seems to present no 
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bar to the relief asked for. The injunction is continued until trial, 
with a further clause enjoining the use of the word "Plymouth" upon 
any packages containing gin not in fact made in Plymouth. 



BURNETT et al. ▼. HAHN. 

(Circuit Court, S. D. New York. August 6, 1888.) 

Infringement of Trade Mark and Name — Ceasing Sale After Burr 
Brought— In j unction. 

When the article sold is Inferior and spurious, and the packages suffi- 
ciently resemble complainant's to make it apparent that the design is to 
deceive the consuming public, injunction will be granted, although defend- 
ant is a dealer only, who purchased from the originator of the fraud, and, 
since action brought, has voluntarily ceased to deal in the goods. 

Solomon Leistenstein, for the motion. 
George Hahn, opposed. 

LACOMBE, Circuit Judge. The label in this case does not bear as 
close a likeness to complainants' as is found in the Plymouth Gin Case 
(Collinsplatt v. Finlayson, decided to-day, 88 Fed. 693), but the spuri- 
ous character of the goods sold is frankly admitted. The label some- 
what resembles the complainants'; the style of bottle and of capsule 
are close copies; the label, by the use of the Union Jack, suggests an 
English origin; the designation "Old Tom," long associated with gin 
made by complainants and their predecessors, is used by defendant; 
while the statement that defendant's gin is manufactured by "Sir Ed* 
ward Bruce & Co.," at the "Royal Distillery, London," is strongly 
suggestive of the words on complainants' labels, "Sir Robert Burnet 
& Co.," and "Vauxhall Distillery, London." In view of the conces- 
sion upon the argument that the packages contain a cheap domestic 
gin, it is perfectly apparent that the designer of this form of package 
has been chiefly concerned in an attempt to deceive the consuming 
public. Defendant is a dealer only, who has purchased from the 
originator of the fraud with the intention of selling to others. Neither 
that circumstance, however, nor the further one that he has volun- 
tarily ceased to deal in the goods since action begun, should deprive 
the complainants of their injunction, if otherwise entitled to it The 
fraud being palpable, complainants may take injunction against the 
sale of gin in packages such as Exhibit. B, or in similar packages, 
which, by collocation of label, bottle, stopper, capsule, and description, 
suggest the presence in the package of complainants' product, when 
the gin so sold is not in fact made by "Sir Edward Bruce & Co.," and 
was not in fact distilled at the "Royal Distillery, London." 



N. K. FAIRBANK CO. V. LTJCKEL, KING ft CAKE SOAP CO. 

(Circuit Court, D. Oregon. July 16, 1898.) 

Tbadb-Marks— Unfair Competition. 

One using "Fairbanks Gold Dust" as a name for washing powder Is not 
entitled to enjoin the use by another of the words "Gold Drop," where the 
packages, though similar in size and shape, are totaUy dissimilar In the 
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style of letters used, the arrangement of words, and the designs of the 
respective labels, so that there is no likelihood of deceiving purchasers 
using any care whatever. 

This was a suit in equity by the N. EL Fairbank Company against 
the Luckel, King & Cake Soap Company for alleged infringement of a 
trade-mark. 

Fenton Bronaugh & Muir, for plaintiff. 
Cake & Cake, for defendant 

BELLINGER, District Judge. This is a suit to restrain the in- 
fringement of the trade-mark "Gold Dust," used to designate a wash- 
ing powder manufactured and sold on the market by the complainant 
company. The appropriation complained of consists of the use of the 
name "Gold Drop" to designate a washing powder manufactured and 
sold by the defendant company in packages similar in size and shape to 
those of complainant. The defendant's packages are dressed up in 
a manner wholly different from those of complainant, and there is no 
resemblance between the two, except what is furnished by the simi- 
larity in size and shape of the packages of the two manufacturers, 
and by the use of the word "Gold" on each. Complainant's packages 
are distinguished by the name "Fairbanks Gold Dust Washing Pow- 
der." The style of letters used, the arrangement of words, and the 
designs of the respective labels, are totally dissimilar. There is noth- 
ing in defendant's packages to deceive purchasers, and there is no like- 
lihood of deception of a purchaser exercising any care whatever, much 
less of a purchaser exercising ordinary care. If a retail merchant 
delivers defendant's manufacture to a customer who supposes he is 
purchasing complainant's goods, the deception of such purchaser is due 
to his blind reliance upon the person with whom he deals. Any in- 
spection of the package, however careless, will necessarily lead to a 
disclosure of its character and origin. Such imposition can occur ir- 
respective of the name and appearance of the package sold.. If such 
a deception is practiced, or is liable to be practiced, it does not afford 
ground for relief in equity. ' The test is whether the substituted 
package is, from its name and dress, calculated to deceive purchasers. 
The word "Gold" is one of three words in the name adopted by com- 
plainant, "Fairbanks Gold Dust" washing powder, while the name 
adopted by defendant is "Gold Drop" washing powder. It is the use 
of this one of the three words constituting the name adopted by plain- 
tiff that is relied upon as the ground for relief. If, with this, the goods 
complained of were dressed up in such a manner as to induce intending 
purchasers to believe they were buying plaintiff's goods, the plaintiff 
would be entitled to the relief prayed for. But the total dissimilarity 
in the dress of the respective packages, and the absence of all imita- 
tive devices, makes it impossible, so far as appearances go, to mistake 
one manufacturer for the other. Careless and indifferent purchasers 
may have defendant's washing powder palmed off on them for that 
of complainant; but equity cannot interfere on that account to guard 
Against the dishonesty of dealers, nor the failure of buyers to see what 
is plainly to be seen. It is only in a clear case that equity will inter* 
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fere to restrain the freedom of Individuals in the conduct of their 
business. Complainant is not entitled to the relief prayed for, and the 
decree will be that the bill of complaint be dismissed. 



FLOMERFELT T. NEWW1TTER et aL 

(Circuit Court, 8. D. New York. July 8, 18B8.) 

L Deston Patents— Anticipation. 

Ad inventor may take out a patent for mechanical construction and a 
separate patent for the design of the same article, and hence the me- 
chanical patent is immaterial on the question of anticipation of the design 
patent. 

8. Same— Prior Use— Testimony from Recollection. 

Testimony of a witness as to the date when an alleged anticipating 
article came into his possession, merely from recollection, unsupported 
by any other proof, and not fixed in his mind by any other occurrence 
which can be Itself located In time, Is insufficient to prove prior use. 

8. Same. 

Proof that six pairs of cuff button links, like those covered by a patent, 
were made by another prior to the date of the alleged invention, is suffi- 
cient to invalidate the patent, though they never went into general use. 

4. Same— Design for Cuff Buttons. 

The Flomerfelt design patent, No. 24,001, for a cuff button, Is void be- 
cause of prior use. 

This was a suit in equity by James A. Flomerfelt against Morris J. 
Newwitter and another for alleged infringement of a patent for a de- 
sign for cuff buttons. 

Edwin H. Brown, for complainant 
B. B. McMaster, for defendants. 

LACOMBE, Circuit Judge. Design patent, No. 24,091, for a de- 
sign for a cuff button, was issued to complainant, March 12, 1895. 
The specification describes the design as "consisting essentially in the 
shank portion, 2, of the cuff button, having double inclined or for- 
wardly projecting or converging front or outer edge, 1, as combined 
with or viewed in connection with its angularly disposed heads, 3, 4, 
at opposite sides of the shank, said heads being inclined towards 
each other from the rear towards the front of the button, whereby 
the general planes of the heads tend or lean towards the planes of the 
two adjacent forwardly converging, angularly disposed parts of the 
front edge, 1, of the button shank, all as shown more clearly in the 
figure." 
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The precise shape and style of ornamentation of the heads are not 
material. It is the shape of the shank or link, and the disposition 
of the heads relatively thereto, that constitute the design. Defend- 
ants' cuff button is plainly an infringement, and the only questions to 
be discussed are anticipation and prior use. 

Anticipation is not shown by the prior patents in evidence. The 
design appears in patent No. 518,595, April 24, 1894, issued to the 
same patentee (complainant), for the mechanical contrivance of a rigid 
shank, so shaped and connected with the heads as to "clamp the cuff 
against the sides [of the shank], and maintain the ends of the cuff 
separated and in a rigid position." This patent, however, is imma- 
terial, as complainant had the right to take out a patent for me- 
chanical construction and a separate patent for the design of his 
buttons. 

The cuff button shown in English patent No. 12,394, of 1888, to 
Sommer, certainly would not appear to be the same in design as com- 
plainant's to an observer not an expert, giving such attention to de- 
tails as the ordinary purchaser usually gives, which is the test with 
design patents. The button of Hie Ireson English patent, No. 1,171, 
of 1889, is still further removed, since it has no single rigid shank, 
but two short shanks connected by a ring link, and capable of assum- 
ing different positions relative to the heads. In the Williams United 
States patent, No. 277,095, of May 8, 1889, the shank is only slightly 
convex, not presenting the appearance of the W of the patent in suit. 
In the Smitten United States patent, No. 400,132, of March 26, 1889, 
the heads are not angularly disposed. The button of the Peck United 
States patent, No. 470,411, of March 8, 1892, is much like the Wil- 
liams button. The Watson United States patent, No. 538,395, is not 
prior. Application was filed January 31, 1895, and complainant's ap- 
plication October 30, 1894. 

A button was produced by the witness Pappie which is similar in 
,all respects to complainant's; but, although he says he thinks he came 
into possession of it in 1892, his recollection as to the date, unsupport- 
ed by any other proof, and not fixed in his mind by any other occur- 
rence, which can be itself located in time, is insufficient to prove prior 
use. 

Most of the testimony is directed to an exhibit known as the "1879 
Link" or the "Ox Bow." The shank of this exhibit is a little flatter 
than complainant's, and the sharp projection at 1 in the figure is 
rounded off. Nevertheless, it resembles the button of the patent so 
closely as to be an anticipation, if prior in time. It is unnecessary 
to discuss the details of the testimony. Suffice it to say that it satis- 
fies the court that, at a date some years before the application for this 
patent, at least six pairs like this "1879 Link" were made in the 
factory of the witness Devereaux. Entries in books and changes in 
business arrangements of sufficient importance to fix dates in the 
minds of the principal witnesses enable them to fix, relatively to such 
entries and transactions, the date of the manufacture of these links. 
It is true that they never went into general use, not pleasing the taste 
of the trade, but they are not for that reason to be rejected as an 
abandoned experiment. The design was completed, and was used at 
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least for a short time by two or three of the witnesses. That seems 
to be sufficient to constitute a prior use. Defendants may take a de- 
cree dismissing the bill. 



GARY MFG. CO. V. DB HAVEN. 
(Circuit Court, B. D. New York. March 29, 1898.) 

1. Patents— Process and Product— Metal Box Straps. 

The Cary patents, No. 441,354, for a "method and machinery for making 
metal box straps," and No. 441,353, for a box strap cut with beveled edges 
from a sheet of metal, and having such edges "curled inward upon them* 
selves," and pressed down upon the edges of the band, construed, and 
held not to cover either the process or product of rolling the straps be- 
tween ordinary flat rollers, even if this produces curling Inward of the 
beveled edges, as described in the patent 

2. Same. 

The Cary patent, No. 403,247, for an improvement in reels for box 
straps, held valid as to claim 2, as disclosing patentable invention in the 
combination, and also held infringed. 

Final hearing, upon pleadings and proofs, of bill in equity alleging 
infringement of three patents issued to S. C. Cary, and assigned to 
complainant 

A. G. N. Vermilya, for complainant 

Comstock & Brown (Albert Gomstock, of counsel), for defendant 

LACOMBE, Circuit Judge. The patents are three in number: 
No. 403,247, issued May 14, 1889; No. 441,353, issued November 25, 
1890; and No. 441,354, issued November 25, 1890. No. 441,354 is for 
improvements in "the method of and machinery for making metal box 
straps." Box straps are made by cutting strips of metal of proper 
width from a metal sheet, and uniting said strips endwise to consti- 
tute a metal strap of indefinite length. The action of the cutting or 
slitting knife in separating the bands or strips from the sheet edge * 
produces a sharp and somewhat inclined edge or "burr" on each side 
along the bands or strips. The specification states: 




"The knife, as it passes through the sheet metal, deflects or bends It more 
or less along the line of the cut to somewhat below or beyond the plane 
under face of the sheet, and, as it makes the cut, forces or carries the metal 
to a sharp edge on each side of the cut, as plainly shown at a, These sharp 
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edges, a, In bands thus cat from a metal sheet, prevail on the hands from 
end to end, and are very objectionable when the hands are employed to con- 
stitute a hox strap, as they are exceedingly liable to cut and wound the 
hands of the users of the strap. The object of my Invention Is to remove 
this objectionable feature from metal box straps of the class described." 

It is, of course, obvious, that such sharp edge or burr could be re- 
moved with a chisel or a file, or be beaten down by strokes with a 
hammer, and that the results obtained by the blows of a hammer 
might also be obtained by running the strip between flat-surfaced 
rollers, under pressure, is elementary mechanics. By the latter op- 
eration the metal in the burr would be forced back into the plane of 
the surface of the strip. The patentee evidently assumed, and as- 
sumed correctly, that his machine must do more than this if he ex- 
pected to claim that it exhibited patentable novelty in the product 
Apparently, at that time, he had not persuaded himself that he would 
be entitled to the exclusive control of elementary processes of metal- 
working simply because he was the first to apply them in the manu- 
facture of box straps. He therefore sets forth in his specification 
that his invention consists "in curling the side edges [burrs] of the 
bands or strips over upon themselves, respectively, and pressing them 
closely to the body of the bands," and in "mechanism by which the 
said bands or strips have their side edges rolled or curled over upon 
themselves," etc 

It is unnecessary to describe in detail the machine by which the 
patentee accomplished this result. Its characteristic feature is a 
pair or pairs of "rollers which are grooved peripherally, and the 
members of each pair of which are mounted and geared so as to 
* • * adapt them to receive the band or strap between them 
edgewise, with the strap edges inserted in the peripheral grooves on 
the rollers." The specification, after more fully describing the ma- 
chine, says further: "By this means the said sharp edges are curled 
inwardly upon themselves, and pressed to the band body," etc. The 
first claim is: 

"(1) The method of making metal box straps, which consists in cutting 
metal bands or strips of the desired width from a sheet of metal, joining said 
bands or strips together endwise to constitute a metal strap of indefinite 
length, and, either before or after said bands or strips are thus jointed end- 
wise, rolling or curling the side edges thereof over and upon themselves, re- 
spectively, and pressing them to the body of the band, substantially as and 
for the purpose set forth." 

Patent No. 441,353, which was applied for at the same time, and 
issued on the same day, as No. 441,354, is for the box strap with its 
sharp edges or burrs curled over and pressed down in the manner 
described. Its claim is: 

"A metal band for box straps, cut with thinned or beveled edges from an 
edge of a sheet of metal, and having said thinned or beveled side edges curled 
Inward upon themselves, respectively, and pressed closely to the band body 
at, upon, and along said side edges thereof, substantially as and for the pur- 
pose set forth." 

The contention of complainant that a box "strap that had the burr 
remcved, even though only passed between flat rollers, would be in- 
cluded in the claim/' cannot be sustained. The process of removing 
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inequalities in the surface of metal by passing between flat rollers 
was known to the art probably before the patentee was born. A 
court may surely take judicial notice of elementary mechanical op- 
erations. The complainant's contention that claim 1 of patent 441,- 
354 covers and secures to him the exclusive right to apply that opera- 
tion to slitted steel bands, for the purpose of removing the burr, is 
preposterous. There is not a scintilla of evidence to show that de- 
fendant curls the sharp edges or burrs over upon themselves, either 
by the use of grooved rollers or other mechanical equivalents. If 
running the strip between flat rollers will of itself produce the "curl- 
ing over," which was the alleged improvement of Cary's patent, then 
the patentee invented nothing except an unnecessarily complicated 
machine for producing a result already secured in a more simple man- 
ner. The evidence shows that defendant's strips pass through flat 
rollers only. These would throw down any burr to a position flat 
with the strap. Afterwards defendant's strap is coiled up on a 
winder between flanges of iron on each side to guide the strap, the 
flanges being three-fourths of an inch apart, and the strap five-eighths 
of an inch wide. The suggestion of the patentee that this operation 
produces the "curling oveP' accomplished by his grooved rollers is 
not persuasive. On these two patents there must be a decree for 
defendant 

The third patent, No. 403,247, is for an improvement in reels for 
box straps. Precisely what it is will be apparent from the drawings 
and specification: 



J&tgr' 



*-** 



M to a spool Journaled to revolve freely upon a shaft c In a frame, D. 
This frame, D, consists of two arms, d and dU, which extend from the shaft, 
c, parallel to each other, to a point somewhat beyond the line of the circum- 
ference of the intended coU of strap upon the spool, and which are united 
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together at their extended ir outer ends, as shown at d'. In each said outer 
end is formed an opening, d», the openings registering with each other in 
both said ends, as shown. The said frame, D, may be conveniently formed 
of a metal band bent upon itself flatwise about midway its ends, to consti- 
tute the two parallel arms, d and di, and the shaft, c, may be seated in the 
free ends of the band, the openings, d*, being punched in the band near its 
bend, as shown. The shaft, c, is a hollow shaft, as shown, and the arms, 
d and d 1 , are sufficiently distant from each other to permit the spool, 0, to 
revolve on Its shaft between them, as shown. A box strap of metal is coiled 
flatwise on the spool, G, and when the coil is complete, as described, a pin 
or nail, f, may be forced into the corresponding openings, d*, in the outer end 
of the frame, so that the end of the coil may rest against or be turned back- 
ward over said pin, as shown in Fig. 1, and the resiliency or spring-like ac- 
tion or tendency of the entire coil acts ta press the strap end against said pin 
snugly, and hold the coil firmly In position on the spool and in the frame. 
Thus colled and held, the strap is adapted for transportation. It is designed 
and Intended that the coiled strap in the described frame reel shall be mount- 
ed, at the place where it is severed, into definite desired lengths for sale or 
use, upon some convenient support, as the side of a shop-counter or a post 
To accomplish this, the reel Is mounted upon the support— such as is shown 
at B— by driving a nail or pin, fi, through the hollow shaft, c, and into the 
support, and driving a nail or pin, f, through the corresponding openings, 
d», in the frame and into the support, as shown. By this means the framed 
reel Is held firmly in position on the support, and the spool and coil are free 
to revolve on the shaft, c, of the former in unreeling the strap. Furthermore, 
the fastening nails, together with the hollow shaft, c, may be made to serve 
to draw or hold the sides, d, di, of the frame closely to the edges of the strap 
coil, so as to hold the strap from uncoiling without the exertion of force 
by the operator on the free end of the coil. The strap coil will also, by its 
resiliency as it is uncoiled, when not held by the frame side, d, d 1 , be 
carried against and held by the pin, f, and prevented from unreeling. 99 

A modified form is also shown in drawings and specification, where- 
in the frame, D, extends entirely across the strap coil, being a mere 
duplication of the device above described. The first claim, of the 
patent covers the single or radial frame; the second claim covers the 
double frame, and infringement of such claim is not disputed. It 
reads: 

"(2) A reel fpr metal box straps, consisting of a spool, 0, adapted to have 
the metal strap colled upon it, an axle, c, upon which said spool Is journaled, 
and a frame, D, composed of parallel arms, d and d 1 , In which said axle is 
mounted, and which extend diametrically across said spool, and reach in 
opposite directions beyond the rim thereof, as described, and are united at 
their outer ends, and therein have the respective corresponding openings, d» 
and d*, adapted to receive fastening pins, substantially as and for the pur- 
pose set forth." 

Three prior patents are cited in defense: Cockcroft, No. 193,487, 
July 24, 1877; Leistner, No. 233,358, October 19, 1880; and Keuffel, 
No. 338,602, March 23, 1886. Neither of them is claimed to be a 
complete anticipation, but it is contended that they show the state of 
the art to be such as to preclude the court from finding patentable 
invention in the Cary reel. Complainant's brief epitomizes what 
was wanted when Cary entered the field, viz.: 

"Something cheap, which would hold the coil in shape for shipping; not in- 
terfere with its handling during that operation; be readily secured in such 
position that the straps might be uncoiled and used, a little at a time; 
permit its ready uncoiling then, but hold the coil with a tension during the 
uncoiling of so much as was needed at the time, that too much might not 
run off; and also hold it from uncoiling during the time the strap was not 
being used." 
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That the patentee's device secures all these advantages is appar- 
ent from the specification and drawings. Some of these advan- 
tages, however, were secured by like instrumentalities already em- 
ployed for such purposes. Other of the patentee's instrumentalities 
are obviously those of an ordinary skilled workman. Thus, a radial 
arm, bent over so as to clasp the roll and prevent its slipping off the 
reel, is shown in Cockcroft, and the use of double arms is suggested. 
The hollow center axle is also found in the art, and it certainly was 
not invention to punch nail holes in the arms so as to fasten the 
device against a post, nor to bend the end of the coil over a nail to 
keep it from reeling .out when not in use. Nowhere in the prior 
art, however, is there found the device for "braking," whereby the 
arms are tightened upon the coil or loosened if required. In view of 
the evidence as to the favorable reception accorded by the trade to 
the Gary reel, I am not prepared to hold that there was no invention 
in his combination, which obtains from the old instrumentalities this 
novel function, besides their old and obvious ones. The patent is an 
extremely narrow one. It would not be infringed by defendant's 
device if the latter had its arms rigid against compression, so that 
they could not act as a brake; but, on the proof as it stands, the 
combination of claim 2 seems to exhibit patentable novelty, and it 
is certainly convenient and useful. The claim does not specifically 
set forth this element of the combination functionally, but the refer- 
ence therein to the "openings therein, d • and d 4 , adapted to receive 
fastening pins, substantially as and for the purpose set forth,* is suf- 
ficient to warrant the court in reading into the claim, in order to 
uphold the patent, the function set forth in the specification in the 
sentence beginning, "Furthermore, the fastening nails," etc. Com- 
plainant may, therefore, take the usual decree on claim 2 of this 
patent. No costs to either side. 



UNION HARROW CO. V. ROBERT 0. REEVES CO. 

(Circuit Court, S. D. New York. July 22. 1898.) 

Patents— Invention— Harrows and Culttvatobs. 

The La Dow patent, No. 301.729, for improvements in disk-harrows, 
consisting mainly in the Interposition of buffer-heads or equivalent mech- 
nnism between the inner ends of the disk-gangs for receiving their side 
thrust without coupling the axles together, held to involve patentable in- 
vention. 

This was a suit in equity by the Union Harrow Company against 
the Robert C. Beeves Company for alleged infringement of a patent. 
Final hearing on pleadings and proofs. 

John M. Gardner, for complainant 
Emanuel Jacobus, for defendant. 

LACOMBE, Circuit Judge. The patent in suit is No. 301,729, Is- 
sued July 8, 1884, to complainant's assignor, one Charles La Dow. 
The specification states that the invention — 

"Relates to wheel-harrows and cultivators in which mechanism is employed 
for reducing friction, and for adjusting the angles of the disk-gangs, and also 
for adapting the gangs to better conform to the irregularities of the foil. 
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• • • The objects of my invention are as follows: First, to provide the 
disk-gangs with mechanism between their inner ends to receive their side 
thrusts without coupling their axles together; second, to provide means by 
which the end friction of the journals of the disk-gangs will be reduced; 
third, to provide in a disk-harrow, having two opposing disk-gangs, buffer- 
heads made with the inner ends of the gang-axles, whereby the inner disks 
of the opposing gangs will be held uniformly apart during all stages of ad- 
justment or operation. • • • One of the advantages gained by the organ- 
ization of parts described in these objects of invention is that by the use of 
buffer-heads between the gangs the front edges of the inner disks can (when 
set at an angle to each other) be brought sufficiently near together to cut 
all the earth between the gangs, and the side thrust of one gang is counter- 
acted by the side thrust of the other acting against the buffers, which are not 
inclosed in boxing, and, when set at an angle, revolve with a planetary mo- 
tion around their respective centers, thus avoiding any rubbing friction be- 
tween the gangs when set at angles or when vibrating," etc. 

The claim alleged to be infringed is: 

"(1) In a disk-harrow, the combination of a pole, crossbar, disk-gangs 
capable of being set at an angle to the line of draft, and buffer-heads or 
equivalent mechanism between their inner ends for receiving their side thrust 
without coupling their axles together." 

The use of two gangs of disks set at an angle to each other pre- 
vailed long before the complainant's patent If set at one angle, the 
tendency of the gangs when driven through the soil was to run apart; 
if set at another, to come together. If allowed to come together, the 
inner disks would soon be destroyed. . It would seem, as defendant 
suggests, that it should not have required inventive talent to devise 
buffer-heads to take the strain and relieve the inner disks; but in 1 the 
face of the evidence that the trouble existed for years, and that the 
manufacturers who were continually appealed to for a remedy pro- 
duced only such devices as rigid axles, separating yokes, and universal 
joints, whose action was far from satisfactory, it must be concluded 
that there was invention in La Dow's device, simple though it be, 
which at once commanded extensive sales. The nearest, and indeed 
the only, approach to it in the prior art, is La Dow's own (patent 
187,392, of February 13, 1877), which shows two balls fixed on the 
inner ends of the gang-axles, and inclosed in a box, so that they would 
not ride over each other or jam. The defects of this device are made 
plain by the testimony and the exhibits, but it seems to have required 
more than the ordinary workman's skill to discard the box, and flatten 
down the balls into buffer-heads; otherwise, it would surely not have 
taken seven years to make the advance. Inspection of defendant's 
device demonstrates infringement. Complainant may take usual 
decree for injunction and accounting. 



EWAN V. TREDEGAR CO.l 

(District Court, B. D. Virginia. April 20, 1882.) 

Demurrage— Delay ts Discharging. 

If the ship is prevented, after getting into her dock, from securing a 
fit place for discharging by any cause over which she has no control, then 

i This case has been heretofore reported In 5 Hughes, 401, and is now pub- 
lished In this series, so as to include therein all circuit and district court cases 
elsewhere reported which have been inadvertently, omitted from the Federal 
Reporter or the Federal Cases. 
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any delay occasioned by the crowded condition of the dock la chargeable 
to the consignee. But, when a place for unloading la furnished by the 
consignee within the 24 hours allowed after receiving notice of arrival, 
delay occurring, not by any insufficiency of carts to receive the cargo, 
but by reason of the vessel delivering from but one hatch, when she might 
have used two, is chargeable to her, and she can recover no demurrage 
therefor. 

This was a libel by J. B. Ewan, master of the schooner Sarah 
Schubert, against the Tredegar Company, to recover demurrage for 
delay in discharging a cargo of coal at Richmond, Va. 

Wyndham R. Meredith, for libelant 
Charles 8. Stringfellow, for respondent. 

HUGHES, District Judge. It appears from the evidence in this 
case that the schooner arrived at Richmond on the night of the 
15th of November, 1881, and went across to the Richmond & Dan- 
ville Railroad wharves. Her engagement was to notify the con- 
signee of her arrival, but there is no proof that the notice was re- 
ceived by the respondent until the forenoon of the 17th. The alle- 
gation in the libel that notice of arrival was given by telephone on 
the 16th is not proved. The schooner was bound by contract to be, 
not merely in the harbor of Richmond, but at the usual place of 
unloading there. In the present instance she was bound to be in 
the dock at Richmond; that being the usual place of unloading. 
1 Pars. Shipp. & Adm. 313, note 1, and Abb. Shipp. Eng. (Ed. 1881) 
p. 243, note o, and page 244, notes a-c. If she was prevented, after 
getting into the dock, from securing a fit place for discharging her 
cargo, by any cause over which she had no control, then the lay 
days occasioned by the crowded condition of the dock would have 
been chargeable to the consignee. The consignee, not the ship, is 
answerable for delay from the crowded condition of the harbor. 
But there does not seem to have been any delay in this case from 
this cause. The schooner came into the dock about 3 p. m. on the 
17th, and the unloading began the next morning at 8 a. m., — that is 
to say, within 24 hours after arrival and notice to consignee; for, 
supposing that notice was given on the morning of the 17th, the 
consignee was not bound to commence unloading within the 24 
hours recognized by the contract. The unloading seems to have 
been delayed a day and a fraction of a day beyond the period pro- 
vided for in the contract. The weight of evidence is mostly in 
favor of the proposition that this delay was not caused by an in- 
sufficiency of carts provided by the consignee to receive the coal, 
but was caused by the coal being delivered from one only of the 
two hatches of the" schooner, and not from both hatches. This was 
the fault of the schooner, and not of the consignee. I do not think 
the schooner is entitled to recover demurrage in this case, and the 
libel must be dismissed, with costs. 
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DAVIS et al. v. COUNTY COURT OF RANDOLPH COUNTY et aL 
(Circuit Court, D. West Virginia. August 4, 1898.) 

L Removal, of Causes— Separable Controversy. 

A cause is not removable unless all the parties on one side are citizens 
of different states from those on the other side, or unless there is a 
separable controversy wholly between some of the parties who are citizens 
of different states, in which the question at issue can be fully determined 
between them. 

2l Same— Suit for Injunction. 

A suit by taxpayers of a county against the county court and a citizen 
of another state, to restrain the court from erecting a new court house, 
and the other defendant from executing a contract to build it, entered Into 
with the county court, is not removable by the nonresident defendant on 
the ground that there is a separable controversy, as any injunction against 
either defendant necessarily operates upon both. 

C. W. Dailey, for plaintiffs. 

J. L. Wamsley and E. D. Talbott, for defendants. 

JACKSON, District Judge. This is a bill filed by James Henry, 
John P. Davis, and R. D. Darden, who are citizens, residents, voters, 
and taxpayers of the county of Randolph, in the state of West Vir- 
ginia, who sue on behalf of themselves and all of the taxpayers of the 
said county, against the county court of Randolph county, Patrick 
Cricard, a commissioner and president of said court, J. W. Gooden 
and Omar Conrad, commissioners, who are all citizens and residents 
of Randolph county, W. Va., and John P. Conn, a citizen and resident 
of the state of Pennsylvania. The purpose and object of this bill 
is to restrain the county commissioners from the erection of a new 
court house at Beverly, in Randolph county, and to restrain the de- 
fendant Conn from executing a contract entered into with him by 
the county court on the 6th day of June, 1898, (or the construction 
and erection of the court-house building, as provided for in the con- 
tract 

It is not necessary for the court at this time to consider the various 
questions involved and raised by the pleadings in this case. It ap- 
pears from the bill that the plaintiffs and the defendants are all 
citizens of West Virginia, except the defendant Conn, who is a 
citizen and resident of Pennsylvania. The defendant Conn filed his 
petition in the circuit court of Randolph county for the removal of 
this cause to the United States circuit court for this district, claiming 
that he had a separable controversy between himself and the plain- 
tiffs. It is now heard upon a motion to remand the cause upon the 
ground that it is not a cause that can be removed into the United 
States court, for the reason that there is no separable controversy be- 
tween the plaintiffs and defendants in this case. I was inclined 
to think, when I first heard this motion, that the relief sought by 
the defendant Conn could be had independent of his co-defendant, 
the county court, but upon further reflection I have reached the 
conclusion that the defense of the defendants is one and inseparable, 
and that the case cannot proceed, as against one of the defendants, 
without the presence of the other. 

88F.-45 



Digitized by 



Google 



706 88 FEDERAL REPORTER. 

In the case of Dickinson and others, citizens and taxpayers of the 
county of Kanawha, in the state of West Virginia, against the county 
court of Kanawha county and the Vulcan Road-Machine Company, 
a Pennsylvania corporation, a similar question was raised, which 
was decided by this court. The county court of Kanawha county had 
entered into a contract with the Vulcan Road-Machine Company for 
the erection and construction of two bridges in the county of Kana- 
wha, as provided for in the contract The case was removed from 
the circuit court of Kanawha county to the United States court, 
sitting at Charleston. A motion was made to remand the case, upon 
the ground that there was no separable controversy between the 
plaintiffs and any of the defendants. After mature consideration, 
I remanded the case, for the reason that the plaintiffs and one of the 
defendants, the county court, were citizens and residents of the same 
state, and there did not exist such a separable controversy between 
the plaintiffs and defendants as would confer jurisdiction upon this 
court (Not reported.) 

This ruling would seem to be a precedent to control my action 
upon this motion. It has been held that in an action by resident 
taxpayers against county officials and bondholders, one of whom is 
a nonresident, to restrain the collection of a tax levied for the payment 
of illegal bonds, and to cancel the bonds, there is no separable con- 
troversy with relation to the county officials and bondholders. An- 
derson v. Bowers, 40 Fed. 708. This case seems to me to rule the 
point at issue upon this motion. It is very clear that, unless all the 
parties on one side of the controversy are citizens of different states 
from those on the other side, or that there is a separable controversy 
wholly between some of the parties, who are citizens of different 
states, in which the question at issue can be fully determined as 
between them, then the case cannot be removed. Hyde v. Ruble, 
104 U. S. 407; Ayre v. Wiswall, 112 U. 8. 187, 5 Sup. Ct 90; Coney 
v. Winchell, 116 U. S. 227, 6 Sup. Ct. 366; Safe-Deposit Co. v. Hunt- 
ington, 117 U. S. 280, 6 Sup. Ot. 733; Little v. Giles, 118 U. S. 596, 7 
Sup. Ct 32; Brooks v. Clark, 119 U. S. 503, 7 Sup. Ct. 301. 

The plaintiffs in this bill seek to restrain the defendants from the 
erection of the court house under the contract before referred to. To 
make the injunction now existing effective, it should operate against 
both defendants, who are the only parties to the contract The court 
could not dissolve it as to Conn, the petitioner, and at the same time 
permit it to stand as to his co-defendant the county court Such 
action would be unjust to both of the defendants, and possibly re- 
sult in expensive litigation. 

The relief asked for by the plaintiffs in their bill grows directly 
out of the contract between the two defendants, and it is not per- 
ceived what decree the court could enter in this case, if it retained it, 
that would not operate upon both of the defendants. It follows that, 
as the county court is a citizen of the same state as the complainants, 
the suit is not removable, and the case will be remanded, for the 
reasons assigned, to the circuit court of Randolph county. 
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ATLANTIC & V. FERTILIZING CO. v. CARTER et aM 

' (Glrcuit Court, E. D. Virginia. July, 1882.) 

Removal of Causes— Separable Controversy. 

The provision in Rev. St § 639, allowing the removal of a part only of a 
suit, was repealed by the act of March 3, 1875, § 2, which provides for the 
removal of the whole suit when there la a separable controversy, the par- 
ties to which have a right of removal. 

This was a creditors' bill filed in the circuit court of Loudon county, 
Va., by the Atlantic & Virginia Fertilizing Company, in behalf of itself 
and such other lien creditors of Benjamin F. Carter as might choose to 
come in. The defendants were Benjamin F. Carter^ Rebecca M. 
Carter (his wife), Edward Nichols (substituted trustee), B. P. Noland 
(trustee), the Virginia Marble Company, Phoebe Hoge, and R H. Dula- 
ney. 

The purpose of the bill was to ascertain the liens on a tract of some 400 
acres of land belonging to the defendant Carter, and to procure a sale thereof 
for the satisfaction of the same. The bill showed that, besides various liens 
therein set out, the defendants Carter and wife had executed a deed conveying 
to the defendant the Virginia Marble Company all the marble, sandstone, etc., 
contained in the said tract, with a perpetual right of entry thereon for the 
purpose of quarrying and removing the same, subject, however, to a de- 
feasance or forfeiture of said rights on the abandonment of the work by the 
said company, and its failure to prosecute the same for two' years consecu- 
tively. The bill charges that a forfeiture had occurred by default of the said 
company for the period specified. 

In April, 1881, complainant filed an amended bill, making one William 
Wright a party defendant, and alleging that he claimed to have an Interest 
In and possession of about 100 acres of the said land under a deed of lease 
from the Virginia Marble Company. The amended bill asked that the rights 
of both the Virginia Marble Company and Wright, as its lessee, be declared 
forfeited, that possession of the lands be surrendered to Carter, and that the 
same be sold, as prayed in the original bill, free from any claims of the lessee 
and Sublessee. After further proceedings in the cause, the defendant Wright 
on May 1, 1882, filed a petition and bond for the removal of the cause to the 
proper federal court, alleging that he was a citizen of Indiana, and that the 
other parties to the suit were citizens of Virginia, that he had expended fully 
$25,000 on the property, and that the suit could be determined, so far as 
concerned his rights, without the presence of the other defendants. The pe- 
titioner prayed "that the said suit, so far as your petitioner's rights are in- 
volved, may be removed for trial Into the circuft court of the United States 
, for the Eastern district of Virginia; * • • such removal being in pursuance 
of section 639 of the Revised Statutes of the United States," etc. This peti- 
tion was granted by the state court, and that part of the cause involving the 
petitioner's rights was accordingly removed into this court The matter Is 
now heard on complainant's motion to remand. In support of the motion it 
was contended (1) that Wright, being but a subtenant, was bound, on com- 
mon-law principles, by the acts and forfeitures of his landlord, the Virginia 
Marble Company, and could have no standing in court Independently of it, 
and that the question whether a forfeiture had been incurred was still In the 
state court; (2) that Rev. St § 639, was no longer in force, so as to authorize 
the removal of part only of a suit 

O. P. Janney, for petitioner, 

John M. Orr and Payne & Alexander, for complainants. 

i This case has been heretofore reported In 4 Hughes, 217. and is now pub- 
lished In this series, so as to Include therein all circuit and district court cases 
elsewhere reported which have been Inadvertently omitted from the Federal 
Reporter or the Federal Cases, 
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HUGHES, District Judge. I do not think the first point of com- 
plainant is well taken. This is a court of equity. The original suit 
is a cause in equity, and the part of it now here is a controversy in 
equity. The petitioner, Wright, has, by concession, expended f 25,000 
in developing a quarry on the 100-acre tract which he claims to have 
leased. If there is any forfeiture, it is through his laches. Under 
such circumstances, objections to a proceeding which are merely tech- 
nical, and founded upon old principles of the common law, will not be 
heard to defeat the right of this court to a jurisdiction conferred by 
law, or the right of a nonresident to remove his controversy to this 
tribunal, if authorized to do so by express statutes of the United States. 
But I do not think the controversy is properly here. That part of 
the act of congress which was passed in 1866, and which now stands 
as section 639 in the Revised Statutes, is no longer in force, to author- 
ize the removal of a part only of a suit from a state into a federal 
court, leaving the remainder in the court in which it originated. It 
was in that respect repealed by the second clause of the second section 
of the jurisdictional act of March 3, 1875, which authorizes the re- 
moval of the whole suit in any case in which there ig a controversy 
to which citizens of different states are parties actually interested. 
See Supp. Rev. St. p. 174. This meaning seems apparent enough 
from the tenor of the clause. But, if it were before doubtful, the 
language of the supreme court of the United States in Barney v. 
Latham, 103 U. S. 212, settles the question, which was as follows: 

"While the act of 1866 in express terms authorized the removal only of the 
separable controversy between the plaintiff and the defendant or defendants 
seeking such removal, leaving the remainder of the suit, at the election of the 
plaintiff, in the state court, the act of 1875 provided, in that class of cases, 
for the removal of the entire suit. That such was the intention of congress 
is a proposition which seems too obvious to require enforcement by argument. 
While the act of 1866 expressly confines the removal, to that part of the suit 
which specially relates to or concerns the defendant seeking the removal, 
there is nothing whatever in the act of 1875 justifying the conclusion that 
congress intended to leave any part of a suit in the state court where the 
right of removal was given to, and was exercised by, any of the parties to 
a separable controversy therein. Much confusion and embarrassment, as 
well as Increase in the cost of litigation, had been found to result from the 
provision in the former act permitting the separation of controversies arising 
in a suit, removing some to the federal court, and leaving others In tue state, 
court, for determination. It was often convenient to embrace In one suit all 
the controversies which were so far connected by their circumstances as to 
make all who sue or are sued proper, though not indispensable, parties. 
Rather than split up such a suit between courts of different jurisdictions, con- 
gress determined that the removal of the separable controversy, to which the 
Judicial power of the United States extended, should operate to transfer the 
whole suit to the federal court." 

So, also, in Hyde v. Ruble, 104 TL S. 407, the supreme court ex- 
pressly held that section 639 was repealed by the act of March 3, 
1875. 

Pursuant to this authoritative exposition of the effect of that clause 
of the act of 1875 which has been alluded to, the motion to remand 
must be granted, and that part of the suit which is here be remanded 
to the state court 
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HALL et al. r. GAMBRILL et aL 
(Circuit Court, D. West Virginia. August 3, 1888.) 

1. Powsb to Sell Land—Whs* Coupled with an Interest — Agreement 
fob Commission. 

The fact that a power to sell land authorizes the agent to retain a per- 
centage of the purchase money In payment for his services does not make 
it a power coupled with an interest, as the Interest of the agent is only 
in the proceeds of the land arising from the execution of the power. 

ft. Bame— Construction of Instrument. 

An instrument by which the owner of land authorizes another to sell 
the same at not less than a stated price, and to retain a percentage of 
the proceeds in payment for his services, and which further provides that 
any security taken for deferred payments shall be payable to the owner, 
who shall execute proper conveyances on receipt of full payment, does 
not empower the agent to make a contract of sale, without the approval 
of the owner, which the latter can be compelled to execute. 

8b Principal and Agent— Fraudulent Contract bt Agent— Specific Per- 
formance. 

A court of equity will not enforce against an owner of land a contract 
of sale made by his agent under authority given six years before, where 
the land has greatly appreciated in value meantime, and the agent, with- 
out advising his principal of such fact, made the sale for a price grossly 
Inadequate at the time, though within the terms of his original authority. 

W. W. Arnett, T. P. Barrett, and R. F. Fleming, for plaintiffs. 
F. P. Moata, W. G. Peterkin, and B. M. Ambler, for defendants. 

JACKSON, District Judge. This is a bill filed by Cjrus Hall and 
Bay C. Coulter against J. H. Gambrill and Robert G. Gambrill to com- 
pel the defendant J. H. Gambrill to convey to R. C. Coulter 563£ 
acres of land in Ritchie county, W. Va., which Hall, as the agent of 
Gambrill, sold to Coulter under a power of attorney executed by 
J. H. Gambrill to Cyrus Hall on the 6th day of September, 1889; 
claiming that under the provisions of the contract he had an interest 
coupled with a power, — which contract reads as follows: 

'This agreement, made and entered into by and between James H. Gam- 
brill, of the county of Frederick, in the state of Maryland, of the first part, 
and Gyrus Hall, of the county of Kanawha, In the state of West Virginia. 
of the second part, this Gth day of September, In the year eighteen hundred 
and eighty-nine, witnesseth, that the party of the second part agrees and 
binds himself to sell certain tracts of land for the said party of the first part; 
the same being all that residue of a certain tract of land purchased by the 
said J. H. Gambrill at a sale made by George Loomis, special commissioner 
of the circuit court of Ritchie county, W. Va.; it being the same tract of land, 
or a part thereof, purchased by Charles Gambrill from Virginia S. Hail, ad- 
ministratrix of Smith G. Hall, deceased; also, 207 acres purchased by Ghas. 
Gambrill from David McGregor, and conveyed to him by deed now of record 
in the clerk's office of the county court of said Ritchie. To the said deed, 
reference is here made. The said sales to be made for not less than five dol- 
lars ($5) per acre; the payments to be not less than one-third cash, and the 
deferred payments to be secured by good and sufficient liens, with notes as 
collateral security; the same to bear interest from the day of said sale. Th* 
said party of the second part hereby agreeing to perform all necessary work 
in the sale of said lands, draw all deeds of conveyances, mortgages, and 
notes, In legal and proper form, and for which to receive, as compensation for 
said services, twenty per cent. (20 per cent.), to be received of the net re- 
ceipts of said sales, but the 20 per cent, to be received only as the purchase 
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money Is collected, unless the party of the second part shall sell the lands 
for one-half cash. Then and in that event he is to receive his 20 per cent, 
commissions (that is, the whole amount) out of the one-half cash received, 
but does not bind himself to collect all deferred payments, if the party of the 
first part desires It It is hereby agreed and understood that all mortgages, 
notes, and securities are to be made payable to the said James H. Gambrlll, 
or his order, who will, when the same have been paid, and the purchase 
money has all been fully paid, execute, with himself and wife, good and suf- 
ficient deeds of conveyances to said lands to the purchasers of the said lands; 
20 per cent to be for all legal services heretofore rendered in defense of title 
to said lands, or that may be rendered. In testimony whereof, witness oar 
hands itud seals the day and date first above written." 

The answer of Gambrill to the bill contests the construction of the 
contract as claimed by Hall, and denies his right to execute a con- 
tract as his agent without first submitting the contract to him. It 
also alleges that Hall conspired with Coulter to sell him this land, in 
which Hall, after the sale, was to have a contingent interest. It 
also alleges that the land was sold far below its value; that though 
Hall had been the agent ever since September 6, 1889, he had never 
succeeded in disposing of or selling the land, and that in the early 
part of the year 1895 oil developments suddenly sprung up in close 
proximity to these lands, by which the value of them was greatly en- 
hanced, and they were sought after, and claimed to be oil territory; 
that Hall well knew this, and that he had made overtures to certain 
parties to purchase the land from him, as agent, with the understand- 
ing that the land should be purchased in the name of his son, and 
that there would be a bargain in it. It is claimed that all of Hall's 
acts in this matter are fraudulent. Cross bills were filed in this 
case by J. H. Gambrill and Robert Gambrill against Cyrus Hall and 
Ray C. Coulter to set aside the contract entered into between Hall 
and Coulter, and for other purposes, to which Hall and Coulter filed 
separate answers. 

In the view the court takes of this case, it is unnecessary at this 
time to consider any question except the one which arises upon the 
construction of the contract. That question is vital, as fixing the 
scope of power granted to Hall by Gambrill under the power of at- 
torney made on the 6th day of September, 1889. It does not appear 
that Gambrill ever signed any other paper authorizing Hall to sell the 
land, nor did he ever execute any contract or agreement with Coulter, 
through Hall, for the sale of the land to Coulter. The only agree- 
ment made with Hall was the power of attorney entered into on the 
6th day of September, 1889, authorizing him to sell the land, at 
which time the land was in a state of wilderness, and before its value 
had increased. It is claimed by the plaintiffs in this action that this 
power of attorney executed by Gambrill to Hall conferred a power 
upon Hall, coupled with an interest An inspection of the power 
of attorney shows that Hall was authorized to sell the land at a sum 
not less than $5 per acre, — one-third in cash, and deferred payments 
to be secured by good and sufficient liens. Hall was to perform all 
necessary work in the sale of the land, draw deeds of conveyance and 
mortgages, and to receive as a compensation 20 per cent of the net 
receipts of said sales, which was to be paid him as the purchase money 
was collected. The notes to secure the deferred payments were to 
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be made payable to Gambrill, and, in the event a mortgage was taken 
upon the land, it also was to be made payable to him. I do not con- 
cur in the position of Hall, that by the terms of this agreement he 
acquired an interest, coupled with a power, which authorized him to 
sell this land, and to compel Gambrill, the owner, to execute the con- 
tract made by him. It is very clear to my mind that at the time the 
contract was entered into the object and purpose of the parties were 
to sell the land at any fair consideration that could be obtained for 
it, but under no circumstances was it to be sold for less than f 5 per 
acre. The fact that Hall was to be paid a commission of 20 per cent, 
out of the proceeds arising from the sale of the land did not vest in 
him an interest in it. It was simply a contingent commission, which 
he was entitled to whenever a sale was made by him under the power 
of attorney; but the power of attorney, upon its face, expressly de- 
clares that the notes and securities taken in payment of the deferred 
installments were to be made payable to the sai<J Gambrill, or his 
order, — stipulating that, when all the purchase money had been paid, 
the said Gambrill and his wife were to execute good and sufficient 
deeds of conveyance of said land to purchasers. This clause in the 
power of attorney clearly shows that Gambrill never intended to part 
with his title to the land, except upon terms satisfactory to himself. 
He did not, by the terms and conditions of the power of attorney, 
place the property in the hands of Hall, to sell upon any terms that he 
(Hall) should contract for, but the whole scope of the power of attor- 
ney shows that the contract must be made with GambrilPs approval 
before he would execute a deed. Hall could not make a deed for the 
land, or any portion of it, for the reason that he had nothing in the 
land to convey, having no interest of any kind in it. The words em- 
ployed in the contract do not seem to be susceptible of any other 
meaning. The contract confers upon Hall a power to sell, but it does 
not grant an interest in the land to be sold by him. To create an 
interest of this character, the power must be irrevocable. By the 
terms of this contract, there is no actual transfer of any interest in 
the land. If, instead of agreeing to pay a commission in the event 
of a sale of the land, Gambrill had conveyed an undivided interest 
in the land to Hall, he would then have had an interest in it, not con- 
tingent, but actual ; but he did not convey any interest in it. It was 
said by Judge Marshall in the case of Hunt v. Bousmanier's Adm'r, 
8 Wheat. 174, that: 

•'The power must be ingrafted on an estate in the -thing. • • • 'A power 
coupled with an Interest* is a power which accompanies, or is connected with, 
an interest. The power and the interest are united In the same person. But, 
if we are to understand by the word 'interest* an interest in that which is 
to be produced by the exercise of the power, then they are never united. 
* • • The power ceases when the interest commences, and therefore can- 
not, in accurate law language, said to be coupled with it." 

Such is undoubtedly the law. Applying the principle as stated by 
Chief Justice Marshall, — the power ceases when the interest com- 
mences, and therefore cannot be coupled with it, — can it be said that 
Hall had any interest in the contract until he exercised the power to 
sell? Clearly, he had no interest that would accrue to him until after 
the sale was made. His commissions were the only interest he had, 
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under the contract, and the same were contingent upon a sale. There 
was, under the power of attorney, no actual transfer of any interest in 
the land by Gambrill to Hall. He was a mere agent of Gambrill to 
negotiate a sale, subject to the approval of Gambrill; and, when the 
sale was negotiated and approved, then he was entitled to his commis- 
sion for making the sale, and not before. A failure to sell before a revo- 
cation of the power would terminate all interest he had under the con- 
tract, which clearly shows that his interest was contingent on being 
able to sell the land, and was in no sense an interest running with the 
land. 

Other questions which arise under this contract might be referred 
to, — more particularly as to whether or not the power of attorney from 
Gambrill during the six years subsequent to September, 1889, had not 
been revoked before the pretended contract made by Hall with Coulter 
was executed. As to that question, it is unnecessary to express an 
opinion. It, however, appears to me that the equities of the case are 
clearly with Gambrill. Hall has this property, under the power of 
attorney, from 1889 to 1895, before he succeeded in making any nego- 
tiations for the sale of it He was paid from time to time sums of 
money amounting to nearly $200 for his attention to the property. In 
the early part of the winter of 1895 it became apparent, by the devel- 
opment of the oil fields, that this land was likely to be valuable oil 
property. It was then, for the first time during the six years that he 
had authority to sell the land, that he succeeded in entering into any 
negotiations for the sale of it. He never informed his principal as to 
the condition of the country, and the enhancement of the value of the 
land, and the proximity of it to the oil fields; and he negotiated a 
sale of the tand, as appears from the evidence, at a price far below its 
value, fiis agency commenced about six years before the land was 
sold, and, after the land had greatly increased in value, Hall under- 
took to sell it, without ever informing his principal of the increased 
value of it A court of equity will not lend its aid to enforce the exe- 
cution of a contract which is unjust, or deprives either party of his 
just rights. At the time Gambrill authorized Hall to sell this land, 
and fixed the minimum price at $5 per acre, it was in a forest condi- 
tion; but six years afterwards the land had increased in value to 
nearly $100 per acre, and it then became the plain duty of Hall to 
notify his principal of the increase in value of the land, before he at- 
tempted to sell it, and, if he failed to do this, it would be an utter disre- 
gard of his duty. In the case of Proudfoot v. Wightman, 78 III 553, it 
was held, upon a bill to enforce the specific performance of an al- 
leged contract for the sale of some lots in Cook county, 111., that where 
a party had been authorized in 1865 to sell the premises at $150 per 
acre, and in 1868 the land had increased to the value of $500 per acre, 
it was the plain duty of the agent to notify his principal of the in- 
creased value of the land, before attempting to sell, and if this duty 
was disregarded, and an attempt made to sacrifice the property, it 
would be a fraud upon the rights of the principal, which a court of 
equity could not tolerate. The case cited is almost parallel with 
the case at bar, and would seem to be conclusive of the questions at 
issue arising upon the contract in this case. For the reasons as- 
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signed, I am of opinion that the bill in this case should be dismissed, 
with costs, and that the relief prayed for in the cross bill should be 
granted. 



FAYERWBATHER et al. V. RITOH et ftL 
(Circuit Court, S. D. New York. July 18, 1808.) 

1 Plxadino Judgment. 

When what is decided In one case becomes material to be ascertained 
in another, it may be set forth and shown by allegation and proofs outside 
the record, which are not Inconsistent with or contrary to the record. 

S. Conclusiveness of Judgment. 

In an action In the supreme court of New York between the beneficiaries 
under a will and the executors, the next of kin, who claimed that releases 
of their interest in the estate were procured by fraud on the part of the 
executor, were made defendants. The Judgment of the special term for 
plaintiffs against the executors recited that the next of kin "recover their 
costs to be taxed, together with the sum of $900 as an extra allowance, 1 ' 
without any statement of facts found as required by Code Civ. Proc. I 
1022, which provides that, where such statement is omitted, the general 
term, in an appeal upon a case containing exceptions, shall review all 
questions of fact The appeal to the general term was not upon a case 
containing exceptions, and the court imputed that the issue of fraud in 
obtaining the release had been determined by the trial term, and held that 
there was not sufficient preponderance of evidence to render such de- 
termination erroneous. Such decision was affirmed in the court of ap- 
peals. EM that, unless the issue of fraud in obtaining the releases was in 
fact tried and determined, such adjudication was not conclusive upon 
the next of kin, In an action by them against the executors to recover the 
portion of the estate so released. 

1. Dux Process or Law. 

In an action between beneficiaries under a will and the executors, the 
next of kin, who claimed an interest, on the ground that releases of their 
interest were obtained by fraud, were made defendants. The special term 
decided the case upon grounds not Involving this issue of fraud, and with- 
out passing upon that point. The general term decided the case, on appeal, 
without any finding as to that point, and the court of appeals affirmed the 
decision upon matters of law only. Held* that the rights of the next of 
kin had been decided without due process of law. 

Roger M. Sherman, for plaintiffs. 

C. N. Bovee, Jr., and John E. Parsons, for defendants. 

WHEELER* District Judge. This suit is brought by the plain- 
tiffs, citizens of Iowa, against the defendants, Ritch, Bulkley, and 
Vaughan, of New York, to reach assets of the estate of Daniel B. 
Fayerweather, late of New York, alleged to be now in the hands of 
the defendants as executors or trustees, and to belong in part to the 
plaintiffs as next of kin, and has been heard on demurrer to the bill. 
By a law of New York passed April 13, 1860 (Laws 1860, p. 607, c 
360): 

"No person having a husband, wife, child or parent shall by his or her last 
will and testament devise or bequeath to any benevolent, charitable; literary, 
scientific, religious or missionary society, association or corporation in trust 
or otherwise, more than one-half part of his or her estate after the payment 
of his or her debts, and such devise or bequest shall be valid to the extent of 
one-half and no more." 
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According to the allegations of the bill, Mr. Fayerweather died 
leaving an estate of about $6,000,000, a widow, and these next of kin, 
and a will and codicils devising and bequeathing the residue of his 
estate, after several specific bequests, to these defendants, and leaving 
writings, separate from the will, by which the defendants were to 
pay over the residue to numerous colleges and charitable institutions; 
that the will and cocidils have been proved and established; that the 
devise or bequest of more than one-half his estate to such institutions 
was within the prohibition of this law of the state of New York; that 
the shares of next of kin in residue of the half as so attempted to be 
disposed of, after lawful devises and bequests, belonged to the 
plaintiffs; that, by concealment and misrepresentation of these de- 
fendants, the plaintiffs were induced to release their interests in 
the estate; that a suit has been had in the courts of the state in 
which their shares, with the rest of this residue of the estate, have 
been decreed to the colleges and charitable institutions, notwithstand- 
ing the fraud in procuring these releases; and that this judgment 
is inoperative against them, because this issue of fraud was not there 
tried, and because the proceedings which were had did not constitute 
due process of law. 

As by that law the devise or bequest would "be valid to the extent 
of one-half and no more" of the estate, it would seem to be appar- 
ent that, but for the releases, the plaintiffs would be entitled to their 
shares, respectively, in the residue of the half of the estate remaining 
in the hands of these defendants as executors or trustees, so undis- 
posed of; and that if the releases are void, and have so been from 
the beginning, for the fraud and concealment alleged in procuring 
them, the plaintiffs are still entitled to their shares in this residue 
of the estate, and they still have a right to proceed for the recovery 
of their shares in this court, as citizens of a different state from the 
defendants, and to have the issue as to the validity of the releases 
tried here, if it has not been tried and determined at all, or by due 
process of law, elsewhere. So the question made on this demurrer 
is whether the proceedings in the state court, as set forth, amount, 
in view of the allegations of the bill in respect to them, to an adjudica- 
tion that is final and conclusive as to the existence and force of the 
releases. 

The suit appears to have been commenced in a supreme court of 
the state by the trustees of Amherst College, and those of two other 
colleges, against these defendants Bitch, Bulkley, and Vaughan as ex- 
ecutors and trustees, and against these plaintiffs, among others, as 
claimants, and to have ended in the court of appeals. The proceed- 
ings through a special term are made a part of the bill ; the rest are 
left to appear as set forth by allegation. The complaint, after al- 
leging the will, the codicils, the probate, and the writings, by which 
the defendants would be bound to pay over to those and other col- 
leges the residue of the estate, further alleged that the plaintiffs here 
"claim to have some interest in the said residuary estate as next of 
kin," and prayed that it be adjudged and decreed that all of said 
residuary estate devised and bequeathed to the defendants Ritch, 
Bulkley, and Vaughan, as executors and trustees, except the par- 
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ticular bequests, was then held by those defendants in trust for those 
plaintiffs there, and the several institutions mentioned, and, further, 
that the ultimate rights of those plaintiffs should be determined by 
the judgment in the action, in accordance with the allegations of the 
complaint The plaintiffs here appeared as defendants there, and 
set up the fraudulent obtaining of the releases, and alleged that they 
were not bound thereby, and prayed that the defendants Bitch, Bulk- 
ley, and Vaughan, as executors and trustees, might be required to 
account to them for their shares in the residue of the estate, after pay- 
ing over the specific bequests. 

When what is decided in one cause becomes material to be ascer- 
tained in another, it may be set forth and shown by allegations and 
proofs dehors the record, which are not contrary to nor inconsistent 
with the record. Miles v. Caldwell, 2 Wall. 35. And upon this 
demurrer the allegations of the bill are to be taken as true when 
not contrary to, nor inconsistent with, the record of the proceedings 
as set up. The cause appears, from the proceedings, to have come 
on to be heard before the court at special term, and, as to the deci- 
sion there, the bill alleges: 

"And said court thereupon made and rendered its decision without consider- 
ing, passing upon, or Including in judgment the said issues, and omitted to 
decide upon these complainants' right to the affirmative relief by said answer 
prayed In respect to said releases." 

The decision filed was this: 

"The grounds upon which the issues have been decided are that the defend- 
ants Thomas G. Hitch and Henry B. Vaughan, for themselves and on the part 
of Justus L. Bulkley, promised Daniel B. Fayerweather, now deceased, and 
induced him to believe, that if he Would make them and the defendant Justus 
L. Bulkley residuary legatees of his estate, as provided in the codicils to his 
will, dated December 13, 1884, and November 15, 1890, the said residuary 
legatees would sell <and convert said residuary estate into cash, and divide 
the same equally, share and share alike, among the twenty corporations men- 
tioned in the ninth paragraph of the said Daniel B. Fayerweather' s will, dated 
October 6, 1884, including the plaintiffs, after paying $100,000 to the North- 
western University; and that the said Daniel B. Fayerweather made the said 
Ritch, Bulkley, and Vaughan his residuary legatees in and by the said codicils 
In reliance upon the said promises and inducements, and died leaving the said 
Ritch, Bulkley, and Vaughan his residuary legatees in the belief so Induced 
by them that they would sell, convert, and distribute the residuary estate 
as aforesaid; and that the said Ritch, Bulkley, and Vaughan have attempted 
to dispose of the said residuary estate In violation and disregard of the said 
promises. And the court does hereby direct that judgment be entered upon 
the issue of this action that the residuary estate devised and bequeathed to 
the defendants Ritch, Bulkley, and Vaughan by the said last will and testa- 
ment and codicils of Daniel B. Fayerweather, deceased, was received and is 
held by them in trust for the plaintiffs herein, and the several institutions 
named In the ninth paragraph of the said will, and for the Northwestern 
University in the sum of $100,000; that the said residuary estate, except that 
part thereof necessary to provide for the payments mentioned In the third 
paragraph of the plaintiffs' prayer for relief, was received and is now held 
by the said defendants In trust to sell and convert the same Into cash, and 
to divide the same, giving to the Northwestern University $100,000, with Its 
just and equitable proportion of the income, earnings, and interest accrued 
upon the trust fund, as between it and the institutions named In the ninth 
clause of the wlU, and the said several corporations mentioned in the ninth 
paragraph of said wUl the remainder thereof, share and share alike." 
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The judgment or decree entered thereupon, after reciting the 
filing of the pleadings of the respective parties, the taking of proofs 
on their behalf, and due deliberation thereon had, and that a deci- 
sion had been duly made and filed decreeing the residue to the 
institutions mentioned, proceeded as to these plaintiffs: 

"Seventh. That the defendants John B. Reynolds and Morris B. Beadsley, 
as executors, and Mary W. Achter and Emma S. Fayerweather, recover from 
the defendants Thomas G. Bitch, Justus L. Bulkley, and Henry B. Vaughan, 
as trustees, their costs to be taxed, together with the sum of $900 as an extra 
allowance to be paid out of the trust fund." 

This judgment or decree indicates rather that these plaintiffs 
were dismissed with costs, as not proper parties, than that the 
validity of the releases was at all passed upon, and the allegations 
of the bill do not appear to be contrary to, nor inconsistent with, it 
in this respect. The bill alleges an appeal to the general term of 
that supreme court, and that the judgment at special term was 
there affirmed. 31 N. Y. Supp. 885. 

The statute under which the case was tried at special term and 
the appeal had to the general term appears to be section 1022 of 
the Code of Civil Procedure of the state as amended by chapter 
688, Laws 1894, which provides that: 

"The decision of the court, or the report of a referee, upon the trial of the 
whole issues of fact, may state separately the facts found and the conclusions 
of law, and direct the Judgment to be entered thereon; or the court or referee 
in deciding the issues may file a decision stating concisely the grounds upon 
which such issues have been decided, and direct the judgment to be entered 
thereon, which decision so filed shall form a part of the judgment roU. In 
an action where the costs are in the discretion of the court, the decision or 
report must award or deny costs, and if it awards costs it must designate 
the party to whom the costs to be taxed are awarded. Whenever judgment 
is entered on a decision which does not state separately the facts found, 
the defeated party may file an exception to such decision, in which case, 
on an appeal from the judgment entered thereon upon a case containing 
exceptions, the general term of the court in which the action Is pending 
shall review aU questions of fact and of law and may either modify or affirm 
the judgment or order appealed from, award a new trial, or grant to either 
party such judgment as such party may be entitled to." 

The bill further alleges in respect to the appeal that it was taken 
"to the general term of said supreme court sitting as a court for 
the correction of errors, and not exercising any original jurisdic- 
tion," without stating that the appeal was upon a case containing 
exceptions, and that the general term held that the right of the par- 
ties to the property and estate did require the consideration of said 
issues, and that it became the duty of said court to require and 
order that said issues should be in fact considered, passed upon, and 
included in judgment by the trial court, and that: 

"Nevertheless said court at said general term did not so require at order, 
but by various fictions of law imputed to said trial term and court below that 
it had determined said Issues, and had decided in favor of the plaintiffs in 
said action, contrary to the truth and fact, and thereupon pretended to ad- 
judge and determine, as such court for the correction of errors, that there 
was not sufficient preponderance of evidence to support the asserted in- 
ralidity of said releases to render such imputed determination of said trial 
court erroneous as matter of law, but that such imputed determination was 
supported by evidence sufficient to relieve the same from the assignment 



Digitized by 



Google 



FAYBR WEATHER V. BITCH. 711 

of error In so deciding." "It was competent for said general term to have 
exercised an original jurisdiction and to have adjudged said Issues, and there- 
upon to have modified said judgment so as to Include the actual determina- 
tion thereof; but said general term did not exercise Its power, but confined 
its action wholly to the consideration of errors in the record." 

As the proceedings are not set out in the bill, nor brought forward 
by answer or otherwise, these allegations, so far as they are con- 
sistent with the law, must also, on this demurrer, be taken to be 
true. The statute does not seem to require that an issue of fact 
in a case should be tried before decision, unless the appeal is upon 
a case containing exceptions, and this judgment may have been 
properly affirmed without trying the issue as to these releases, and 
thereby room have been left, under the law, for the judgment or 
decree to have been rendered, and still these allegations be true. 

The bill further alleges that on appeal the court of appeals af- 
firmed this decision of the general term (36 N. Y. Supp. 376) upon 
matters of law merely, and did not try that issue. As to this Judge 
Vann said (Trustees, etc., v. Ritch, 151 N. Y. 382, 45 N. E. 876) : 

"We are of the opinion, therefore, that where the decision of the special 
term does not state the facts found, and the judgment entered thereon has 
been affirmed by the general term, upon an appeal to this court all the facts 
warranted by the evidence, and necessary to support the judgments below; 
are presumed to have been found. Hence, upon such an appeal, we have no 
more control over the facts than we nave when specific findings are made 
by the special term and affirmed by the general term. This conclusion 
takes the question as to the fraud aUeged to have been practiced by the 
residuary legatees upon the widow and next of kin, In procuring the releases, 
out of the case; for it cannot be said, on the record before us, that evi- 
dence tending to show fraud Is so irresistible as to make the omission to 
find fraud an error of law." 

As that case is made to appear from the allegations of the bill 
as admitted by the demurrer, the judgment or decree was entered 
without the issue as to the validity of the releases having been by 
either of the courts at any time tried and determined upon evidence, 
as a matter of fact That judgment or decree was not against 
these plaintiffs for the recovery of money or property, but was 
against Ritch, Bulkley, and Vaughan for such a recovery of money 
from them where the rights of the plaintiffs were only collateral; 
and that recovery, upon the case as made to appear, did not so nec- 
essarily involve the decision and determination of this collateral 
issue as such a recovery of money or property from these plaintiffs 
themselves would. A general finding and judgment against a 
party for the recovery of money or of property seem to draw into the 
judgment, and to conclude all questions which might arise in deter- 
mining the right of recovery against that party; but, when an out- 
side or collateral issue only is involved, to make the decision upon 
that conclusive it should appear .that this very question was in- 
volved and actually decided somewhere in the proceedings. Crom- 
well v. Sac Co., 94 U. S. 351. Of course, this court cannot review the 
decisions of any court of the state having concurrent jurisdiction, 
or otherwise having jurisdiction, on account of any supposed error 
or irregularity in the proceedings or decision or judgment. Ac- 
cordingly, it cannot with any propriety inquire into any of the pro- 
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ceedings in question otherwise than for the purpose of determining 
whether the issue raised in this case was tried there, or perhaps 
whether the proceedings there afforded opportunity, by due process 
of law, for the trial of the issue, if a trial was had. 

An inspection of the proceedings, such as has been afforded and 
had, and as they must be viewed on this demurrer, fails entirely to 
show that the issue of fraud in the execution of the releases was, by 
either of the courts in which the proceedings were pending,, in any 
wise tried and determined. It does not appear to be claimed here 
that such issue is shown to have been tried in any other way than 
as the determination of the issues in favor of the plaintiffs there 
would draw into them the determination of all of the rights of 
these plaintiffs here, as they were made and became defendants 
there. It is said that the judgment was the same as if upon a gen- 
eral verdict against these plaintiffs, and that it involved the deter- 
mination of those issues as to these plaintiffs here as defendants 
there, as well as against the defendants Ritch, Bulkley, and 
Vaughan, defendants there, as executors and trustees. That suit 
was not, however, an interpleader by Ritch, Bulkley, and Vaughan, 
according to the course of equity procedure, where the claimants 
would be brought in and required to litigate their claims between 
themselves, respectively, but was for the recovery of property of 
those defendants only, and the rights of these plaintiffs were only 
collaterally involved as a defense excluding the rights of the plain- 
tiffs there in the determination of th6 case against the defendants 
there of whom a recovery was sought. This issue only so involved 
would not seem to be conclusive upon the rights of the plaintiffs, 
unless the proceedings should show clearly that it was in fact tried. 
As the proceedings, in the light of the allegations concerning them, 
do not so show, these plaintiffs do not appear now to be concluded 
by that judgment 

Again, the plaintiffs would not be so concluded unless they had an 
opportunity to try the issue upon which their rights depended in a 
proceeding which would amount, as instituted and carried forward, 
to due process of law. If the case had been tried, as it is alleged 
to have been tried, without allowing an answer by these plaintiffs 
setting forth their rights, and an opportunity to bring evidence to 
support it, probably no one would now claim that they were con- 
cluded by the judgment Hovey v. Elliott, 167 U. S. 409, 17 Sup. 
Ot. 841. As the proceedings went forward, the special term decided 
the case upon a ground which did not involve the determination of 
this issue of fraud in the procurement of the releases, and that 
court appears not to have in any way passed in any manner upon 
the question. The general term is alleged to have decided the case 
upon other grounds without any finding upon that question, and 
this allegation is admitted by the demurrer. The court of ap- 
peals appears merely to have affirmed the decision of the general 
term upon matters of law only. This alleged course of proceeding, 
which must be taken to be that had, left these plaintiffs without any 
opportunity to have this question tried in either court. If the 
course of procedure cut off the right to try the question raised by the 
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answer, it would be as much short of due process of law as the 
decision of a case involving such a question without allowing an 
answer would be. Demurrer overruled; defendants to answer over 
by September rule day. 



HANDLE et al. v. ABEEL. 

(Circuit Court of Appeals, Fifth Circuit May 81, 1808.) 

No. 665. 

Railroads— Regulation by State Commissioners— Refunding op Charges- 
A provision in an order made by the railroad commissioners of Texas, 
whereby a certain railroad company "is authorized to refund its own 
and the charges of a certain other company, under the condition pre- 
scribed by the regulations in force, held to be merely permissive, and not 
to give an absolute right 'to have such charges refunded. 

Appeal from the Circuit Court of the United States for the. Eastern 
District of Texas. 

This is an appeal by G. H. Handle, a resident citizen of McLennan county, 
Tex.; George H. McFadden, a resident citizen of the city of Philadelphia, In 
the state of Pennsylvania; John H. McFadden, a resident citizen of Liver- 
pool, England; and J. Frank McFadden, of said city of Philadelphia and 
the state of Pennsylvania,— from a final decree of the circuit court of the United 
States for the Eastern district of Texas, at Galveston, wherein the said ap- 
pellants were Interveners, against Alfred Abeel, receiver of the Waco & North- 
western Railroad. In appellants' petition in intervention they allege and set 
up that on August 11, 1894, the railroad commission of Texas, under and 
by virtue of the laws of the state of Texas, adopted, fixed, and established 
a schedule of rates for local and joint application on cotton In bales from and 
to all points in the state of Texas, known and called "Commodity Tariff No. 
V' substantially as follows: 

"To apply between stations east, north, and west of and including Houston: 
"Distance. Rates. 

• • • • • • 

Over 125 miles. 59" 

"Fourth. The rates from points east, north, and west of Houston to Gal- 
veston * * • shall be made by adding 6 cents per 100 pounds to the rates 
from the same points to Houston." 

—Whereby the rate so fixed was 65 cents per 100 pounds from any and all 
points on said Waco & Northwestern Division and said Texas Central Rail- 
road to Galveston, Tex.; and on said day, by said tariff, said commission 
made and established among others, the following rules and regulations: 
"Fifth. For the purpose of concentration, cotton may be shipped at full 
tariff rates to compress stations, distant from all points on the Gulf coast 100 
miles or more of railroad mileage, with the following adjustment of freight 
charges before and after such concentration, provided that there shall be 
no compress in operation at original shipping point, or at a station inter- 
mediate between such point and the point at which it is desired to concen- 
trate: (1) Each railroad company shall refund only its own charges for the 
service of concentration. (2) The entire charge for concentration shall be 
refunded when the point of concentration is directly intermediate between 
shipping' point and final destination, as reached by the line on which such 
cotton originates, and the rates from original shipping points and concen- 
trating point to such destination are the same,"— which said schedule of rates, 
and which said rules and regulations, went into effect an September 1, 1894, 
and have continuously since then remained in effect and force. That after- 
wards, on September 18, 1891, upon the joint application of said Alfred 
Abeel, receiver, by his general freight agent, J. E..W. Fields, and the Texas 
Central Railroad Company, by its chief clerk in the traffic department, W. 
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F. McMillin, the said commodity tariff and the said ruins and regulations 
were amended substantially as follows: "(1) On cotton in bales between 
Oliver station and Alexander to Waco, the rate shall be 40 cents per 100 
pounds. (2) Said roads [Waco & Northwestern Division and Texas Central 
Railroad] are exempted from the operation of section 1, fifth paragraph, of 
rules and regulations governing the concentration of cotton; and the Waco 
& Northwestern is authorized to refund its own and the charges of the 
Texas Central Railroad, under the terms and conditions prescribed in said 
sections 2 and 3 of paragraph 5 of rules and regulations of commodity tariff 
No. 1. On all through business originating north of Oliver station, the 
mileage rates prescribed In commodity tariff No. 1 shall apply,"— which said 
amendment went Into effect on September 21, 1804, and has continuously 
since then been in effect and operation. 

The interveners, as shippers of cotton, claim a right under these regula- 
tions to have the charges for concentration refunded to them, and by their 
petition seek to recover from the receiver the sum $7,363.85, being the balance 
of a much larger sum, part of which had in fact been paid. The cause was 
referred to a master, who, after hearing the evidence, made an elaborate 
report, recommending the disallowance of the entire sum as to the Intervener, 

G. H. Randle, but finding that the firm of George H. McFadden & Bro. were 
entitled to recover the sum of $48.30, with interest. Exceptions to the re- 
port were overruled by the court, and a decree entered pursuant to the 
master's recommendations. From this decree the present appeal was taken. 

A, 0. Prendergast, for appellants. 

A. P. McCormick, Geo. Clark, and D. 0. Bolinger, for appellee. 

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. • 

PER CURIAM. The master's report is very elaborate in findings 
of fact and conclusions of law regarding the intervention of Randle 
and others. The master specifically finds as follows: 

"I find that the special permission given by the railroad commission to 
the Waco & Northwestern Railroad, upon the Joint application of said rail- 
road and the Texas Central Railroad, to refund, in addition to Its own, also 
the charges of the Texas Central Railroad, was not mandatory, but simply 
permissive, and did not require said Waco & Northwestern to refund the 
whole of the concentration charges of said two railroads." 

This finding is correct, and disposes of the present appeal, rendering 
It unnecessary to consider other questions raised in the case. The de- 
cree appealed from is affirmed. 



LOS ANGELES CITY WATER 00. et aL v. CITY OF LOS ANGELES et al 

(Circuit Court, 8. D. California. May 31, 1898.) 

No. 734. 

L Wateb Companies— Contract with Municipal Corporation— Rsqttlatioh 
op Rates. 

A provision in a contract between a water company and a municipal 
corporation that the mayor and common council "shall have, and do re- 
serve, the right to regulate the water rates charged by said parties of 
the second part, or their assigns/' except that they shall not reduce the 
same below a stated price, refers, not to a right of regulation given 
the city by the contract itself, but to a power which the city already had, 
or which might be conferred by legislative action; and, if the city was 
authorized to make the stipulation in respect to minimum rates, neither 
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It nor the legislature could thereafter lawfully reduce rates below the 
minimum. 

S. Municipal Corporations— Extent of Powers. 

Municipal corporations possess the following powers, and no others: 
(1) Those granted in express words; (2) those necessarily or fairly im- 
plied in, or incident to, the powers expressly. granted; (3) those essential 
to the declared objects and purposes of the corporation,— not simply 
convenient, but indispensable. Any fair, reasonable doubt concerning 
the existence of the power is resolved against the corporation. 

ft. Same— Contracts as to Water Works. 

Charter authority "to provide for supplying the city with water" gives 
the city power to contract with a water company in respect to rates to 
be charged to consumers. 

4 Same. 

Even If the power of a city to regulate water rates is legislative or 
governmental, and not a special legislative grant for private purposes, 
the city may still, by contract, abridge such power, under an Implied 
as well as an express legislative grant 

S. Same— Reasonableness of Contract. 

In determining the question whether a contract between a city and a 

water-works company was reasonable, the contract should be construed, 

not in the light of subsequent developments and newly arising conditions, 

but with reference to the conditions surrounding the parties at the date 

. of the contract 

S. Same— Lease of Water Works. 

A contract by the city of Los Angeles in 1868 to lease its water works 
for a period of SO years, in consideration of a rental of $1,500 annually, 
and the cancellation of certain large claims of the lessees against the city, 
—the lessees to furnish water for all public and municipal uses free of 
charge, and to extend pipes and mains to answer all the needs of the 
inhabitants,— held, a reasonable contract, binding upon the municipality. 

7. Same— Power to Regulate Water Rates. 

The California statute of May 3, 1852 (St. Cal. 1852, p. 171), providing 
for the incorporation of water companies, and which contains a provision 
preventing any municipality from depriving Itself, by contract with such 
corporation, of the power to regulate water rates, does not affect the 
power of a municipality to limit its rights in this respect by a contract 
granting a water-works franchise to Individuals, as distinguished from 
a corporation organized under the act; nor is its power to so bind Itself 
affected by the fact that such Individuals Intend to organize a corpora- 
tion, and assign their franchise to it 
8L Same— Legislative Ratification of Contract. 

Whatever a legislature may originally authorize a municipal corpora- 
tion to do, it may, if the state constitution interposes no obstacle, sub- 
sequently ratify; and such ratification is equivalent to an original grant 
of power, operative, by relation, as of the date of the thing ratified. 

8. Same— Declarations of Municipal Officers. 

A municipal corporation is bound by the declarations of its officers, 
where such declarations accompany, and are explanatory of, an act done 
by the officer in the scope of his authority. 
10. Same— Estoppel. *• 

Where, by contract between a city and a water-works company, the 
right of the company to take water from a certain river is limited so as 
not to exceed a specified amount without the previous consent of the 
city, a subsequent consent of the city to the taking of a larger quantity 
cannot be withdrawn during the life of the contract, after large expendi- 
tures have been made by the company In reliance upon such consent 
1L Same- Ordinance Reducing Water Rates— Acquiescence of Company. 

Where a city, by ordinances passed each year, assumes to regulate 
the rates to be charged by a water company, acquiescence by the com- 
pany In the reduction made by one such ordinance is not an acquiescence 
In the ordinance of the succeeding year. 

8BF.-46 
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12. Same— Injunction— Equity Jurisdiction. 

An injunction against the enforcement of an ordinance reducing water 
rates will not be refused on the theory that the ordinance, If void at 
all, is void upon its face, and therefore throws no cloud upon com- 
plainant's rights, when such Invalidity only appears in connection with 
a certain contract, and with evidence aliunde showing what water 
rates were charged at the date of such contract 

18. Same— Injunction— Equity Jurisdiction. 

An ordinance wrongfully reducing water rates, where the constitution 
and laws of the state apparently denounce severe pains and penalties 
upon collections of higher rates than those prescribed by the ordinance, 
so affects the water company's property rights, and hinders it in the col- 
lection of its lawful compensation, that equity will afford protection 
against such an ordinance, even though the city is taking no active steps 
to enforce it 

14 Same— Effect of Appeal. 

Where a city annually passes ordinances regulating water rates for 
each year, an Injunction against such an ordinance, which is illegal, 
will not be denied merely because the particular ordinance in question 
would necessarily expire before an appeal from a decree awarding the 
Injunction could be disposed of. 

White & Monroe and J. S. Chapman, for complainants. 
W. E. Dunn and Lee & Scott, for defendants. 

WELLBORN, District Judge. This suit, which is now under sub- 
mission on the pleadings and an agreed statement of facts, was brought 
to annul an ordinance of the council of the city of Los Angeles adopted 
February 23, 1897, fixing water rates during the year commencing 
July 1, 1897, and ending June 30, 1898, on the ground that said 
ordinance impairs the obligation of the contract hereinafter men- 
tioned, and is therefore repugnant to the constitution of the United 
States. The material facts of the case are these: 

On July 22, 1868, the city of Los Angeles, as party of the first part, 
and John S. Griffin, P. Beaudry, and Solomon Lazard, as parties of 
the second part, entered into a contract whereby said city, for the con- 
siderations below indicated, leased its water works to said. Griffin, 
Beaudry, and Lazard, and their assigns, for a term of 30 years, with the 
right to lay pipes in the streets, and sell and distribute water for do- 
mestic purposes to the inhabitants of said city, and to receive the prof- 
its thereof, and with the additional right to take water from the Los 
Angeles river at a point at or above the present dam: provided, that 
the said parties of the second part should at no time take from said 
river, for the use of said water works, more than 10 inches of water 
without the previous consent of the mayor and common council of 
said city, and that they would within 60 days from the date of the 
contract select the point where the water should be taken from said 
river; and the city bound itself not to make any other lease, sale, con- 
tract, grant, or franchise to any person, corporation, or company for 
the sale or delivery of water to the inhabitants of said city for domes- 
tic purposes during the continuance of the contract, and reserved the 
right to regulate water rates, as follows: 

"Always provided that the mayor and common council of said city shall 
have, and do reserve, the right to regulate the water rates charged by said 
parties of the second part, or their assigns: provided, that they shall not so 
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reduce such water rates, or so fix the price thereof, to be less than those now 
charged by the parties of the second part for water." 

For the lease and grants aforesaid the parties of the second part 
undertook and promised to pay said city a yearly rental of $1,500; to 
cancel certain claims of said parties against said city, amounting to 
about $8,000; to lay down in the streets of said city 12 miles of iron 
pipes, of sufficient capacity to supply the inhabitants of said city with 
water for domestic purposes, and extend said pipes as fast as the 
citizens desiring water for domestic purposes would agree to take suf- 
ficient water to pay 10 per cent, per annum upon the cost of such 
extensions, and erect one hydrant, as protection against fire, at one 
corner of each crossing of streets where pipes were, or might there- 
after be, laid; to erect an ornamental fountain on the public plaza, 
at a cost not to exceed $1,000; to construct and erect within two 
years such reservoirs, machinery, ditches, and flumes as would secure 
to the inhabitants Of said city a constant supply of water for domestic 
purposes; to furnish water free of charge for the public school houses, 
hospitals, and jails; to keep in repair all of said improvements at 
the cost and expense of the parties of the second part for said term 
of thirty years; and to return said water works to said party of the 
first part, at the expiration of said term, in good order and condition, 
reasonable wear and damage of the elements excepted, upon payment 
to said parties of the value of the aforesaid improvements, to be as- 
certained as provided for in the contract; to give a bond in the sum of 
$20,000 for the performance of said contract; and to pay all state and 
county taxes assessed upon said water works during said period of 30 
years. Griffin, Beaudry, and Lazard applied for and procured said 
contract on behalf and for the benefit of themselves and other persons, 
with the intention of forming a corporation to carry out said con- 
tract, and afterwards, about the middle or latter part of August, 1868, 
themselves and said other persons being the incorporators, organized, 
under the laws of the state of California, the Los Angeles City Water 
Company, for the purpose of supplying the. inhabitants of said city 
with water for domestic purposes, etc., under the terms of said con- 
tract, and assigned all their rights and franchises under said contract 
to said company, by a written instrument dated June 12, 1869, and 
recorded in the office of the recorder of said county of Los' Angeles 
June 15, 1869. On April 2, 1870, the legislature of California passed 
an act, hereinafter set forth, in terms ratifying and confirming said 
contract. 

Griffin, Beaudry, and Lazard did nothing. personally in carrying 
out said contract, or constructing or maintaining said water works; 
but said company, after it was organized, took possession of said 
water works, and has performed all of the above-mentioned obli- 
gations of said contract, except the one providing for the return 
of the water works at expiration of lease, and in such performance 
has laid 320 miles of pipe, erected over 500- hydrants for protection 
against fire, and constructed 6 reservoirs, with an aggregate ca- 
pacity of nearly 66,000,000 of gallons, and is now, as it has been 
at all times since the contract was made, furnishing the city of 
Los Angeles with water for the extinguishment of fires, and for 
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the public schools, hospitals, and jails in said city, free of charge. 
The aforesaid extensions of the water works were rendered neces- 
sary by the growth of said city, whose population in 1868 was 
between 5,000 and 6,000, and is now about 103,000. During the 
whole of the year 1868 the territorial limits of the city of Los 
Angeles were as follows: Four square leagues, in a square form, 
the center of which was the center of the old pueblo plaza. About 
1872 the limits were extended 420 yards south of the former south 
boundary; and within the past three years, and prior to July, 1897, 
the limits were further extended so as to take in between 10 and 
15. square miles of additional adjoining territory. Immediately 
after the extension of the said limits the Los Angeles City Water 
Company began to extend its pipes over the said addition to the 
city as the same was settled up and improved, and ever since has 
been, and is now, furnishing water to the people in said district 
added to the original territory of the city, and, upon the demands 
of the city council, erected fire hydrants within thfe said addi- 
tional territory, and furnished water free of charge, and has in 
all respects continued to lay pipes, erect fire hydrants, and fur- 
nish the inhabitants with water for domestic uses, in like manner 
as it has conducted the same business within the original limits 
of the city as established by the act incorporating it And so 
with the more recent extensions of the city limits, to wit, those 
made within the last three years, the company has also extended 
its pipes in portions of those limits, and furnished water in the 
same way. The quantity of water required to supply the domestic 
wants of the people of said city is 1 inch of water, measured un- 
der a 4-inch pressure, to every 100 inhabitants. To meet the in- 
creased demands upon it for water under said contract, said com- 
pany has, among other things, purchased the system known as 
the "Beaudry System of Water Works," and also certain water 
rights in the Arroyo Seco, and conducted water from the Arroyo 
Seco into the city on the east side of the Los Angeles river, and 
has been furnishing the inhabitants of that portion of the city 
with water from said system, and also acquired the stock of the 
corporation known as the East Side Spring- Water Company, — the 
same mentioned in paragraph 10 of the complaint. In the growth 
of the city, its settlement extended to localities of higher eleva- 
tion than those occupied by its inhabitants at the time of said 
contract, and the point originally selected for the diversion of the 
water of the Los Angeles river for supplying the city and its in- 
habitants, as in said contract provided, was so located in said river 
{hat it was impracticable to there maintain dams and diversion 
works that would not occasionally be swept away or rendered use- 
less by floods; and the surface water of the river after severe 
storms became muddy, and unfit for supplying the inhabitants 
with water for domestic uses; and in the year 1889 the Crystal 
Springs Land & Water Company made excavations in the places 
referred to in the bill of complaint, and laid the pipes therein as 
alleged; and the water that has been used by the Los Angeles City 
Water Company for supplying the city with water as provided in 
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said contract has ever since been obtained from that source, ex- 
cept that from time to time a further supply of water has been 
taken from the Los Angeles river in order to supply said in- 
habitants, which diversions have been at or near the place where 
the said underground pipes are laid; and that by these means 
the water can be delivered to the higher elevations, and the under- 
ground waters, as to quality and amount, are thus protected against 
the influences of floods. 

The Lor Angeles City Water Company, ever since its incorpo- 
ration, has taken more than 10 inches of water, measured under 
a 4-inch pressure, from the Los Angeles river; and the amount 
taken has increased with the increase of the population of the 
city, and the demands of the municipality itself for water for 
extinguishing fires, and the other public purposes referred to in 
the said contract, and the amount has increased until now it re- 
quires from 1,000 to 1,500 inches of water, measured under a 
4-inch pressure, for such purposes; and during the summer sea- 
son the amount of water used by the Los Angeles City Water 
Company for the purposes aforesaid runs from 1,000 to 1,500 
inches, under a 4-inch pressure, inclusive of the water obtained 
by the underground excavations, which latter furnish from 650 
to 690 inches, measured under a 4-inch pressure. The city .of 
Los Angeles has always had flowing in the Los Angeles river, at 
the point from which said Los Angeles City Water Company has 
always diverted water from said river, a quantity of water suffi- 
cient to have supplied said Los Angeles City Water Company with 
all the water required to supply said city and its inhabitants 
with water for domestic purposes and municipal uses, and has 
never objected, up to October 20, 1896, to said Los Angeles City 
Water Company taking as much water from said river as it might 
require for said uses; and during all of said period said city has 
never objected to said company's taking from the surface stream 
of said river at said point as much water as said company needed 
for said uses. On October 19, 1896, the council of the city of 
Los Angeles adopted a resolution requiring the Los Angeles City 
Water Company to p^y to the city of Los Angeles an amount of 
money equal to 40 per cent, of the gross rates received by said 
company from the consumers of water as rental for all water 
taken by said company from the Los Angeles river, and before 
the 21st day of October, 1896, to attorn to the city of Los Angeles, 
as tenant of said city, for all of the water so taken from said river, 
and to agree to pay said rental to said city, and, in case of failure 
to attorn and agree to pay said rental, to refrain from diverting, 
taking, or interfering with any of the water mentioned in said 
resolution, except 10 inches, after the 20th day of October, 1896. 
On October 19, 1896, the city attorney, in writing, notified the Los 
Angeles City Water Company and the Crystal Springs Land & 
Water Company of said resolution, and demanded compliance 
therewith, delivering a copy of said resolution to each of said 
companies. Neither of them ever attorned to said city for said 
water or any p&rt thereof, or ever agreed to pay any rental for the 
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same. After the passage of said resolution, and ever since said 
notification, up to the present time, the Los Angeles City Water 
Company has continually taken from the Los Angeles river, at a 
point above the northern boundary of said city, for the purposes 
of distribution and selling the same in said city, a quantity of 
water varying from 400 to 1,000 inches, measured under a 4-inch 
pressure. On the 19th day of April, 1870, the common council of 
the city of Los Angeles accepted, and the mayor approved, the fol- 
lowing report: 

"To the Honorable the Mayor and Common Council of the City ot Los 
Angeles, and the Los Angeles City Water Company: The undersigned, com- 
missioners duly appointed on behalf of your honorable bodies to adjust, fix, 
and establish the rates and charges of the Los Angeles City Water Company 
(a corporation duly incorporated under the laws of the state of California 
for the purpose of supplying the inhabitants of Los Angeles city with pure, 
fresh water, respectfully report that they have established water rates and 
charges for domestic purposes, taking as a guide, as near as can be, the charges 
and rates for domestic purposes charged in July, 1868; that your committee 
have also fixed the rates and charges for other reasonable objects and pur- 
poses, and report as follows, to wit." (Then follow the rates agreed upon.) 

The commissioners referred to in said report had been previously 
selected, two by the city, and two by the Los Angeles City Water 
Company. In June, 1871, the city council, on a report of a committee 
constituted similarly to the one above mentioned, established the 
same rates as those established in April, 1870. On the 13th of 
August, 1874, a committee, constituted in the same manner and for 
the same purposes as the committee already mentioned, reported that 
they had established water rates and charges for domestic purposes, 
taking as a guide, as near as possible, the charges and rates for do- 
mestic and other reasonable objects and purposes charged in July, 
1868. The report was adopted, and a committee appointed, in con- 
junction with the city attorney, to draft an ordinance embodying the 
rates fixed in said report; and thereafter, on August 20, 1874, an 
ordinance so drawn was adopted by the council of said city, and the 
rates established by said ordinance were the same as those established 
in 1870 and 1871. Since and including the year 1880 the city council 
of the city of Los Angeles has in February of each year passed an ordi- 
nance fixing the rates to be charged by all corporations and persons 
within said city supplying water to the inhabitants thereof, to be in 
force from one year from and including July 1st, which rates have been 
less than the rates charged in 1870, as contained in the ordinance 
hereinbefore mentioned, and the Los Angeles City Water Company 
has collected the rates thus fixed by the city of Los Angeles, and no 
more; but in the year 1896 the council of the city of Los Angeles 
passed an ordinance fixing the rates to be charged for water for the 
year commencing July 1, 1896, and ending June 30, 1897 at less 
than they had ever been fixed before, and a suit was then brought by 
the complainants herein, in this court, against the city of Los Angeles, 
to set aside the said ordinance; and in February of the year 1897 the 
city of Los Angeles passed the ordinance which is assailed in this suit, 
making a still further reduction in the rates. The action of the Los 
Angeles (Sty Water Company in collecting the rates fixed by said 
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several ordinances constitutes the only acquiescence (if it be an ac- 
quiescence) in the action of said council. If the rates established in 
1870 were collected for the year beginning July 1, 1897, and ending 
June 30, 1898, the revenues received by the Los Angeles City Water 
Company from said rates would be more than $50,000 in excess 
of the amount which would be received under the rates named in the 
ordinance of February, 1897. In January, 1882, the Los Angeles City 
Water Company furnished to the council of the city of Los Angeles 
a statement of its transactions for the preceding year; protesting at 
the same time against the establishment of any rates less than those 
which were in force at the date of the lease hereinbefore mentioned, 
to wit, July 22, 1868. In January, 1883, said company again fur- 
nished said council with a statement showing the names of the con- 
sumers of water, the rates paid during the year preceding the date 
of the statement, and also an itemized statement of the expenditures 
made for supplying water during the year preceding, but expressly 
denying any legal right on the part of the council to demand said 
statement, or to fix any rates less than those which were in force 
in July, 1868. Similar statements, accompanied by similar protests, 
were made annually thereafter, up to and including the yfcar 1889; 
and since that time unverified statements or reports, showing its re- 
ceipts and expenditures, have been made by said company to the 
city council each year. Article 14 of the present constitution of 
California, adopted in 1879, is as follows: 

"Article XIV. Water and Water Rights. 

"Section 1. The use of all water now appropriated, or that may hereafter 
be appropriated, for sale, rental, or distribution Is hereby declared to be a 
public use, and subject to the regulation and control of the state, in the 
manner to be prescribed by law: provided, that the rates or compensation to 
be collected by any person, company, or corporation in this state for the use 
of water supplied to any city and county, or city or town, or the inhabitants 
thereof, shall be fixed, annually, by the board of supervisors, or city and coun- 
ty, or city or town council, or other governing body of such city and county, 
or city or town, by ordinance or otherwise, in the manner that other ordi- 
nances or legislative acts or resolutions are passed by such body, and shall 
continue in force for one year and no longer. Such ordinances or resolutions 
shall be passed in the month of February of each year, and take effect on 
the first day of July thereafter. Any board or body failing to pass the neces- 
sary ordinances or resolutions fixing water rates, where necessary, within 
such time, shall be subject to peremptory process to compel action at the 
suit of any party interested, and shall be liable to such further processes and 
penalties as the legislature may prescribe. Any person, company, or cor- 
poration collecting water-rates in any city and county, or city or town in this 
state, otherwise than as so established, shall forfeit the franchises and wa- 
ter-works of such person, company, or corporation to the city and county, 
or city or town where the same are collected, for the public use. 

"Sec. 2. The right to collect rates or compensation for the use of water 
supplied to any county, city and county, or town, or the Inhabitants thereof, 
Is a franchise, and cannot be exercised except by authority of and in the man- 
ner prescribed by law." 

To carry out these provisions of the constitution, the legislature 
of California passed an act entitled "An act to enable the board of 
supervisors, town council, board of aldermen," etc., which was ap- 
proved March 7, 1881 (St Cal. 1881, p. 54). In the year 1888, the 
electors of the city of Los Angeles, pursuant to provisions of the 
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constitution of said state authorizing them so to do, adopted a charter 
for said city, which charter was, under the provisions of said consti- 
tution, submitted to the legislature of said state for its approval, 
ratification, and adoption ; and the said charter was on the 31st day 
of January, 1889, adopted by said legislature, and thereupon became, 
and ever since has been, the charter of the said city of Los Angeles; 
and by the said charter it is provided, in section 193, as follows: 

"The rates of compensation for use of water to be collected by any person, 
company or corporation in said city shall be fixed annually by ordinance and 
shall continue In force for one year, and no longer. Such ordinance shall be 
passed In the month of February of each year, and take effect on the first 
day of July thereafter. Should the council fail to pass the necessary ordi- 
nance fixing the water rates within the time hereinbefore prescribed, it 
shall be subject to peremptory processes to compel action at the suit of any 
party interested." St 1889, p. 503. 

The ordinance of 1897, now sought to be annulled, was passed pur- 
suant to the foregoing constitutional and statutory provisions. 

The facts showing the connection of S. G. Murphy and the Crystal 
Springs Land & Water Company with the litigation need not be 
enumerated, since the defendants waive all questions as to the joinder 
of these parties, and said facts are not material to any point deter- 
mined in this opinion. The agreed statement of facts contains certain 
stipulations in regard to the issues submitted which are likewise 
immaterial here, but which will be carried into the final decree. 

Complainants' contention, succinctly stated, is that said ordinance 
of February, 1897, impairs the obligation of the contract of July 22, 
1868, between the city of Los Angeles and the assignors of the Los 
Angeles City Water Company, — Griffin, Beaudry, and Lazard, — in 
that the rates fixed by said ordinance are less than the rates charged 
at the date of said contract, and therefore said ordinance is repug- 
nant to the constitution of the United States, and ought to be an 
nulled. This contention clearly involves a question of federal cog- 
nizance. 

The defenses to the suit are as follows: First, that said contract, 
in so far as it purports to limit the right of the city to regulate water 
rates, was, on the part of the city, unauthorized, and is void; second, 
that the evidence fails to show that the rates fixed by said ordinance 
of 1897 are less than the rates that were charged by the assignors of 
said water company at the date of said contract; third, that said 
water company since October, 20, 1896, has continuously violated a 
material provision of said contract, by taking from the Los Angeles 
river more than 10 inches of water, measured under a 4-inch pressure; 
fourth, that there has been such acquiescence by the water company 
in the right of the city to regulate water rates unrestrained by said 
contract as now precludes complainants from obtaining the relief 
sought; fifth, that the injuries resulting from said ordinance are 
not irreparable, and complainants have adequate legal remedies. 
These defenses will be considered separately, and in the order of their 
statement 

1. A question has been raised by the defendants as to the proper 
construction of that clause of the contract above mentioned limiting 
the right of the city to regulate water rates, and it will be best to 
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determine that question before passing upon the validity of said 
clause. The contention of defendants is that said clause refers ex- 
clusively to a right of regulation given the city by the contract it- 
self, and was not intended as a limitation upon any power which had 
been, or might thereafter be, conferred by the legislature of the state. , 
This contention is not well taken. The contract does not grant, nor 
purport to grant, to the city any right in respect to the regulation of 
rates; the language being that "the mayor and common council of 
said city shall have, and do reserve, the right to regulate water rates," 
etc. The use of the word "reserve" shows that the parties were con- 
tracting, not with reference to a right which it was supposed the les- 
sees were granting to the city, but with reference to a right or power 
which they assumed the city already possessed. The parties manifest- 
ly intended by the clause now under consideration that the lessees 
should have a right to the minimum rates prescribed, namely, the 
rates that were then charged; and, if the city was authorized to make 
such an agreement, neither it nor the legislature of the state could 
thereafter lawfully reduce the rates below the minimum so agreed 
upon. Whether or not these minimum rates are collectible by ac- 
tions at law before they have been established by the city need not 
be determined here. I now come to the question of authority. 

The city of Los Angeles was incorporated by an act of the legisla- 
ture of California passed April 4, 1850, which simply described the 
boundaries of the city, and declared it to be incorporated according to 
the provisions of thp act entitled "An act to provide for the incorpora- 
tion of cities," passed March 11, 1850, fixed the number of councilmen 
at seven, and made said city successor to all the rights, claims, and 
powers of the pueblo of Los Angeles in regard to property. Section 
2 of the aforesaid act of March 11, 1850, is as follows: 

"Sec. 2. When any city is incorporated by a special act of the legislature, 
such act may simply define the boundaries of the city, and declare it incor- 
porated, in which case it shall be deemed incorporated according to the pro- 
visions of this act; or may declare it incorporated under the same, with such 
changes as may be specially named." 

Section 7 of said act gives to any city incorporated thereunder 
power to grant franchises, hold and receive property, real and person- 
al, within said city; to lease, sell, and dispose of the same for the bene- 
fit of said city. St Cal. 1850, p. 86. Section 11 of the same act 
provides that the city council "shall have the power • • * to 
establish a fire department, and to make regulations to prevent and 
extinguish fires; * • * to provide for supplying the city with wa- 
ter/' Did these acts of the legislature empower the city of Los 
Angeles to make the agreement in question? "It is a general and un- 
disputed proposition of law that a municipal corporation possesses and 
can exercise the following powers, and no others: First, those grant- 
ed in express words; second, those necessarily or fairly implied in, or 
incident to, the powers expressly granted; third, those essential to 
the declared objects and purposes of. the corporation, — not simply con- 
venient, but indispensable. Any fair, reasonable doubt concerning 
the existence of power is resolved by the courts against the corpora- 
tion, and the power is denied. * * *" 1 Dill. Mun. Corp. p. 115, 
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§ 89. This text is cited with approval by defendants in their brief, 
and, without referring to the numerous cases also cited in the same 
connection, may be accepted as a clear summary of the law on the 
subject to which it relates. The power of the city of Los Angeles to 
agree upon water rates, I think, is fairly implied in the power "to 
provide for supplying the city with water," and therefore falls within 
the second class of powers enumerated by Judge Dillon. Two cases, 
and only two cases, directly in point, have been called to my atten- 
tion: Santa Ana Water Co. v. Town of San Buenaventura, 56 Fed. 
339, and Illinois Trust & Savings Bank v. City of Arkansas City, 22 
0. C. A. 171, 76 Fed. 271. Both of these cases sustain the conclusion 
which I have just announced; and, in the former case, where the 
facts were strikingly analogous to those in the case at bar, Judge Ross 
held valid an agreement whereby the town of San Buenaventura grant- 
ed to the assignors of the Santa Ana Water Company "the unre- 
strained right to establish such rates for the supplying of water to pri- 
vate persons as they may deem expedient, provided that such rates be 
general." From the opinion of Judge Ross I quote as follows: 

'The doctrine is firmly established that the state may, by a contract, re- 
strict the exercise of some of its most important powers;" citing New Orleans 
Gaslight Go. v. Louisiana Light & Heat Producing & Manufacturing Co., 
115 U. S. 650, 6 Sup. Ct. 252, and Water-Works Co. v. Rivers, 115 U. S. 674, 
6 Sup. Ct. 273. M * • * The principle controlling the decisions cited Is a 
just and plain one. The duty is imposed upon the legislative power that 
creates a municipal corporation to provide for the necessary elements of 
gas and wajer. It may, at its discretion, do so directly; or it may, In the 
absence of any constitutional inhibition, say, directly, or through the municipal 
corporation so created, to its individual citizens, in the language of the su- 
preme court (In re Binghampton Bridge, 3 Wall. 74): 'If you will embark 
with your time, money, and skill in an enterprise which will accommodate 
the public necessities, we will grant to you, for a limited period, or in per- 
petuity, privileges that will justify the expenditure of your money, and the 
employment of your time and skill.' 'Such a grant, 1 said the court in the 
case from which the quotation is taken, 'is a contract with mutual considera- 
tions, and justice and good policy alike require that the protection of the 
law should be assured to It 9 " 

Defendants cite a large number of cases to the effect that a general 
power conferred upon a municipal corporation to supply the city 
with water does not include authority to grant an exclusive franchise 
therefor to others. This proposition, however, is not now before 
the court, since the defendants admit that the fact of an exclusive 
franchise having been granted to the complainants' assignors, if such 
was the case, does not vitiate the contract in other respects. To my 
mind there is a clear and broad distinction, so far as concerns the 
power of a municipal corporation to make them, between the grant 
of an exclusive franchise to supply the city with water, and an agree- 
ment which abridges the right of such corporation to regulate the 
price of the water so supplied. The grant of an exclusive franchise 
is not an indispensable, or even appropriate, means to the procure- 
ment of water, and, besides, creates a monopoly (and it is upon these 
grounds that many of the decisions holding such grants inoperative 
are rested); while an agreement fixing the price to be paid for water 
does not destroy, nor is it inimical to, competition, and is both appro- 
priate and indispensable to a reasonable and convenient exercise of the 
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general power to supply water. In procuring water, or any other 
commodity, by purchase, one of the first things to be considered and 
agreed upon is the matter of price. Therefore, to hold that general 
power, without limitation, in a municipal corporation, to supply the 
city with water, does not include power to agree upon price, it seems 
to me, would be a solecism. In State v. Laclede Gaslight Co., 102 Mo. 
485, 14 S. W. 974, and 15 & W. 383, the court says: 

"It Is not open to doubt or dispute that this power to make and vend gas 
carries with it, as an invariable incident, the right to fix the price of the 
gas thus made and sold. No other conclusion can be drawn from the prem- 
ises. A sale implies a price. It would be but the granting of a barren right 
indeed which would confer power to incur expense and perform labor, and 
yet deny the power to fix and to reap the fruits o{ that labor, to wit, the price. 
Whatsoever the law necessarily implies in a statute or in a contract is as 
much part and parcel thereof as if expressly stated therein. So that by the 
terms of the charter of the respondent company its right to fix the price of its 
product was as much a part of its charter as if it had been, in terms, set 
forth in section 5 of the original act of incorporation. 9 ' 

The words of the grant in the case at bar, "power * * * 
to provide for supplying the city with water," are clear and un- 
ambiguous, and, in my opinion, admit of no other reasonable con- 
struction than that they were intended to confer upon the city 
of Los Angeles, so far as concerns the means necessary to supply 
the city with water, powers as ample as the legislature itself 
possessed. This delegation of power to the city was not, of 
course, a relinquishment by the legislature of its control over the 
subject. The legislature could at any time revoke the power dele- 
gated to the city, and provide directly, through agencies of its 
own selection, for supplying the city with water, provided such 
revocation or provision should not impair any previously vested 
rights. In Illinois Trust & Savings Bank v. City of Arkansas City, 
supra, the words of the grant were: 

"Full power and authority to contract for and procure water works to be 
constructed for the purpose of supplying the inhabitants of such cities with 
water." 

While this phraseology is more diffuse, the grant it makes is 
neither clearer nor broader than the grant in the case at bar; and 
with reference to the former the court of appeals for the Eighth 
circuit said: 

"The powers granted to this city by the legislature of the state of Kansas 
to contract for and procure water works are plenary and unlimited, save by 
the duty to exercise them with reasonable discretion, and it is not the prov- 
ince of the court to contract or clip the legislative grant" 

Grants of this power have been upheld in some well-considered 
cases, on the ground that the power is a business or proprietary 
power, as distinguished from a governmental or legislative power. 
Illinois Trust & Savings Bank v. City of Arkansas City, supra; 
City of Cincinnati v. Cameron, 33 Ohio St. 336, 367; Safety In- 
sulated Wire & Cable Co. v. City of Baltimore, 13 C. C. A. 375, 66 
Fed. 140; State v. Mayor, etc., of City of Great Falls (Mont.) 49 
Pac. 15, 21; 1 Dill. Mun. Corp. § 27. In the fliot of these cases 
the court says: 
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"In contracting for water works to supply Itself and Its Inhabitants wltb 
water, the city Is not exercising Its governmental or legislative powers, hut 
its business or proprietary powers. The purpose of such a contract Is not 
to govern its inhabitants, but to obtain a private benefit for the city Itself 
and its denizens. 1 Dill. Mun. Corp. § 27; City of Cincinnati v. Cameron, 33 
Ohio St. 336, 367; Safety Insulated Wire & Cable Co. v. City of Baltimore, 
supra, and cases cited under it" 

In City of Cincinnati v. Cameron the conrt says: 

"The power given to a city to construct sewers is not a power given for 
governmental purposes, nor is it a public municipal duty imposed upon the 
city, like that of keeping streets in repair, but it is a special legislative grant 
to the city for private purposes. The sewers of the city, like its works for 
supplying the city with water, are the private property of the city. The cor- 
poration and Its corporators, its citizens, are alone interested in them. The 
outside public, as people of the state at large, have no interest in them, as 
they have in the streets of the city, which are public highways. City of 
Detroit v. Corey, 9 Mich. 165." 

If, however, it be conceded, contrary to these authorities, and 
as claimed by defendants, that the power of a city to regulate 
water rates is legislative or governmental, the city may, by con- 
tract, abridge such power, under an implied as well as an express 
legislative grant; and this rule is recognized by many of the au- 
thorities upon which defendants rely. Thus, in one of them it is 
said: 

"Powers are conferred upon municipal corporations for public purposes; 
and as their legislative powers cannot, as we have just seen, be delegated, 
so they cannot, without legislative authority, express or implied, be bar- 
gained or bartered away. Such corporations may make authorized contracts, 
but they have no power, as a party, to make contracts or pass by-laws which 
shall cede away, control, or embarrass their legislative or governmental pow- 
ers, or which shall disable them from performing their public duties. • * *" 
1 Dill. Mun. Corp. (4th Ed.) § 97. 

It is worthy of note that the words, "without legislative author- 
ity, express or implied," are not found in the first three editions 
of Judge Dillon's work. I take it, therefore, that a review of the 
subject made by him subsequent to said editions satisfied him 
that the governmental as well as business powers of a city could 
be abridged by contract, if there were legislative authority there- 
for, and, that such authority could arise by implication as well 
as by express grant. See, also, State v. Cincinnati Gaslight & 
Coke Co., 18 Ohio St 293; Santa Ana Water Co. v. Town of San 
Buenaventura, supra; Illinois Trust & Savings Bank v. City of 
Arkansas City, supra. As already stated, most if not all of the 
cases cited by defendants on this point, some of which are specially 
referred to below, relate to exclusive franchises; and in many of 
these cases the franchises are denied, not because they involve 
the exercise of governmental functions, but upon the grounds that 
they are monopolies, and unnecessary to the accomplishment of 
the general objects of the grants; and herein lies the wide dis- 
tinction between such cases and the case at bar. In Jackson 
County Horse R. Co. v. Interstate Rapid Transit Ry. Co., 24 Fed. 
308, 309, it is said: 

"Again, exclusiveness of occupation is not necessary to the full performance 
of a street-railroad company of all its functions. The running of a street rail* 
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road on one street Is In no manner Interfered with by the running of a 
similar road on a parallel street. Doubtless the profits of the one will be 
increased if the other is stopped. Monopoly implies increase of profits. But 
the question of profits is very different from that of the unimpeded facilities 
for transacting business. The latter may be granted without any exclusive- 
ness. And power to grant all facilities for transacting business does not 
imply power to forbid all others from transacting like business. Even where 
a charter, is granted by the legislature directly, It grants no exclusive right, 
unless the exclusiveness is expressly named. As said by Judge Dillon (2 
Mun. Corp. § 727): 'But a legislative grant of authority to construct a 
street railway is not exclusive, unless so declared in terms; and therefore 
the legislature may at will, and without compensation to the first company, 
authorize a second railway on the same streets or line, unless it has dis- 
abled itself by making the first grant irrepealable and exclusive.' And, If a di- 
rect grant from a legislature carries no implication of exclusiveness, why 
should it be presumed that the legislature intended to vest in a city the power 
to give exclusive privileges, when it has in terms granted no such power? 
Will the power to create monopolies be presumed, unless it is expressly with- 
held? That would reverse the settled rule of construction, which is that noth- 
ing in the way of exclusiveness or monopoly passes, unless expressly named." 

Again, in another case relied on by defendants, the grant of an 
exclusive right of selling to the city of Helena all water required 
by it, etc., for the period of 20 years, was held to be void on the 
ground, among others, that it was a monopoly; the court saying: 

"Then, the power to provide the city with water, by making a proper 
contract with some person to erect water works and sell water to the city, 
being conceded, the next question that presents itself is as to the power of 
the city to make this particular contract Is the present such a contract as 
to be beyond the power of the city council to enter into so as to bind the 
municipal corporation? Does this contract create a monopoly? For, if it 
does, it goes beyond the power of a city council. Monopolies may be created, 
but they must be called into being by the sovereign power alone. A city coun- 
cil has no authority to grant to any person a monopoly, even where no ex- 
press prohibition is found in the charter, or other acts of the legislature. 
Monopolies are contrary to the genius of a free government, and ought not 
to be encouraged by the people, or countenanced by the courts, except when 
expressly authorized by positive law." 

Not only does the court rest its decision upon the ground that 
the franchise was a monopoly, but it expressly recognizes the 
power of the city to abridge by contract, in some degree, its gov- 
ernmental functions, as follows: 

"But It is Insisted by the council for respondents that the making of 
this contract or the passing of this ordinance is ultra vires, because it ties 
up and embarrasses the functions of future councils. Every ordinance in 
the nature of a contract would do this to some extent, and, unless the con- 
tract entered into by means of this ordinance should bind the city corpora- 
tion for an unreasonable time, this objection would not be fatal." 

The grant of power to the city in that case was as follows: 

"The city council shall have power to provide the city with water, erect 
hydrants and pumps, build cisterns and dig wells in the streets, for the sup- 
plying of engines and buckets, • • * to provide for the prevention and 
extinction of fires." Davenport v. Kleinschmldt (Mont) 13 Pac. 254. 

The court then holds that, under the peculiar terms of the con- 
tract in question, 20 years was an unreasonable time for it to con- 
tinue. This feature of the case, however, I will consider in a 
subsequent and more appropriate connection. 
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In Illinois Trust & Savings Bank v. City of Arkansas City, 22 0. 
C. A. 179, 76 Fed. 279, the court says: 

'This city, then, had the power to grant to the gas company the privilege 
of using its streets for water pipes, and it had power to rent hydrants of that 
company, when this contract was made. For the purposes of this discussion, 
we shall concede that it had no power to make the privilege of the gas com- 
pany to use its streets exclusive, because such a grant tends to create a 
monopoly. The general rule Is that the legislature alone has the power to 
make exclusive grants of this character, and that this authority does not 
vest in the municipality, unless it is expressly granted to it by its charter." 

In Omaha Horse Ry. Co. v. Cable Tramway Co., 30 Fed. 328, the 
monopoly feature of the grant there under discussion was referred 
to thus: 

"This rule of construction against the grantee, which applies in all legis- 
lative grants, obtains with the greater force in a case like the one at bar, 
where the grant claimed is not merely the right to do something, but of a 
right to exclude all the rest of the public from doing that thing. He who says 
that the state has given him a franchise, a right to do that which without 
that franchise he could not do, will be compelled to show that the franchise, 
the right claimed, is within the terms of his grant Much more strenuous 
must be the demand upon him for clear and explicit language in his grant 
when he claims that a part of it is not merely the franchise, the right to do, 
but also the right to exclude all others of the public from exercising the 
same right, and the state, as the representative of the public, from accord- 
ing the same right to another." 

In Saginaw Gaslight Co. v. City of Saginaw, 28 Fed. 529, in con- 
sidering the question whether the common council of that city 
had power to confer an exclusive franchise upon the plaintiff to 
light its streets with gas for 30 years, the court said: 

•That the state, in Its sovereign capacity, may grant a monopoly of this 
description, and that such monopolies will be protected against a subsequent 
conflicting grant, has lately been settled by the supreme court in New 
Orleans Gaslight Co. v. Louisiana Light & Heat Producing & Manufactur- 
ing Co., 115 U. S. 650, 6 Sup. Ct. 252, and Louisville Gas Co. v. Citizens' Gas- 
light Co., 115 U. S. 683, 6 Sup. Ct 265. But whether, under a charter 
simply authorizing a municipal corporation 'to cause its streets to be lighted,' 
It may grant an exclusive privilege of this description for a term of years, 
Is a widely-different question. Bearing in mind that the powers of the 
municipality are strictly limited by Its charter, It is needful to inquire 
whether the grant of an exclusive franchise is a proper and reasonable 
method of exercising its authority to furnish gas to its Inhabitants. We 
think it entirely clear that the city is not bound to manufacture and furnish 
the gas itself, but may contract with any individual or company for the city, 
and, as an incident thereto, may authorize the use of its streets for laying 
pipes and mains. • * • It is clear, however, that there is no authority ex- 
pressly given to confer upon any corporation an exclusive right to occupy 
its streets for a number of years. • • • The common law of England de- 
clares that monopolies cannot emanate from the crown, and can only be 
conferred by act of parliament (Bac. Abr. tit. 'Monopoly'), and- a by-law 
which creates a monopoly is void (Jac. Law Diet). The great weight of 
authority in this country is in the same direction/' etc. 

In State v. Cincinnati Gaslight & Coke Co., 18 Ohio St. 293, the 
court says: 

"Now, we concede that the streets of a city may be appropriated to author- 
ized purposes, promotive of the convenience and welfare of its inhabitants, 
and not substantially interfering with the public easement or right of travel. 
And from partial appropriations of this character rights of private prop- 
erty may arise which cannot rightfully be disturbed. But, when it is sought 
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to couple with such partial appropriation a stipulation that no further use 
of unoccupied portions of the streets shall be thereafter permitted or made 
for similar purposes, this Is not the exercise of the power of appropriation, 
but an attempt to prohibit its exercise; and, when the effect is to create a 
private monopoly, the power of the city council thus to devest itself of 
authority conferred upon it, as a public agent, for the benefit of others, 
must be clearly shown." 

Tin that case, however, the court holds that even the power to 
grant an exclusive franchise may arise by implication as well as 
from express terms; the language of the court being as follows: 

"And, assuming that such a power may be exercised directly, we are not 
disposed to doubt that it may also be exercised indirectly, through an agency 
of a municipal corporation, clearly invested, for police purposes, with the 
necessary authority. But we have referred to these authorities as our justi- 
fication for saying that when a franchise so far In restraint of trade, and so 
pregnant with public mischief and private hardship, is drawn in question, 
and is claimed to be derived through a municipal ordinance or contract 
the power of the municipal authorities to pass the ordinance or enter into 
the contract must be free from doubt It must be found on the statute book. 
In express terms, or arise from the terms of the statute by implication so 
direct and necessary as to render it equally clear." 

This review of defendants' citations shows that in each case the 
franchise claimed was denied, not because it was legislative or 
governmental in its nature, but because it was a monopoly, and 
in the first case for the additional reason that the franchise was 
not necessary to the accomplishment of the general objects of the 
grant. Neither of these reasons applies to the case at bar. The 
abridgment of the right of the city to regulate water rates does 
not create a monopoly, and is a necessary means to the proper 
exercise of the general power to supply the city with water. 

Defendants further insist that the rates fixed by the ordinance 
of 1897 are not unreasonable, or, in other words, that they allow 
to complainants a fair income on their investment. The question, 
however, as to the reasonableness or unreasonableness of the rates 
fixed by the ordinance is not here involved. The only question, 
so far as concerns the matter of reasonableness, is whether or not 
the contract of July 22, 1868, was reasonable; and in determin- 
ing this question the contract should be construed, not in the 
light of developments that have since been made, but with refer- 
ence to the conditions which surrounded the parties at the date 
of the contract. The fact that said contract, because of the rapid 
growth of the city of Los Angeles, has proved largely remunera- 
tive to the complainants, does not make the contract unconscion- 
able. On this point the following extract from the case of Illinois 
Trust & Savings Bank v. City of Arkansas City, 22 C. O. A. 182, 
76 Fed. 283, may be aptly quoted: 

"It cannot but be clear to all who are familiar with the condition of cities 
of the second class— cities whose population was between 2,000 and 15,000— 
In the state of Kansas in 1872, when this grant was made, that It was not 
the intention of the legislature of that state to limit the terms of these con- 
tracts to the single year during which the terms of office of the members 
of the city councils continued. The cities were young and poor, but they 
were ambitious and sanguine. They did not have the ready money to con- 
struct the water works which the health and comfort or their inhabitants 
required. It is hardly possible that any individual or corporation could have 
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been induced to expend the thousands of dollars required to construct snch 
works as have been bottt in this city In consideration of the right to use 
the streets of the city for that purpose, and of the promise of rental for its 
hydrants for the limited term of a single year. These facts the members of 
the legislature must have known, and they undoubtedly granted this plenary 
power to contract for the very purpose of enabling the cities to procure a 
supply of water for tholr inhabitants by grants of privileges to private 
parties to use their streets for that purpose for a reasonable term of years, 
and by covenants to pay rentals for hydrants for a like term. In any event 
the legislature made this grant; and it thereby vested in the mayor and 
council of the city the right to make such contracts for such terms as, in 
their discretion, they thought proper." 

In another case it has been held that: 

"Where a city with a population of 5,000, and an assessed valuation of 
property of two and a quarter millions of dollars, contracts with a person 
giving him the exclusive privilege of laying water mains in the city for 30 
years, and providing that he shall furnish the city with 50 fire hydrants, 
for each of which it shall pay him a rent of $80 per year for the 30 years, 
with a stipulation that at the end of 10 years it may, at its option, 
buy the water works, at a price commensurate with the productive value 
thereof, the contract will not, after the city has enjoyed the benefit of it 
for over 10 years, be held so unreasonably oppressive or contrary to public 
policy as to be void." Fergus Falls Water Co. v. City of Fergus Falls, 65 
Fed. 586. 

It is noticeable that in the case last cited the city of Fergus Falls 
was paying $ 80 per year for each hydrant, while in the case at bar 
the city of Los Angeles gets the use of the hydrants, now 500 in num- 
ber, free of charge. 

In Davenport v. Kleinschmidt, supra, where the court held that 20 
years was an unreasonable period for the continuance of the con- 
tract, the reasons for the ruling are thus stated: 

"Is 20 years a reasonable time? The city charter provides for the election 
of the mayor and half the aldermen in April of each year. City Charter, 
art 4, § 1. The complaint alleges the taxable property of the city of Helena 
to be not more than $5,000,000; that the bonded indebtedness of the city 
amounts to $19,500; that the floating debt, in outstanding warrants, amounts 
to $15,000. Four per cent of the taxable property of the city would amount 
to $200,000. The charter permits the levy of taxes to the extent of three 
mills on the dollar for general purposes, and the same for fire department 
purposes. City Charter, Amend. 1885, p. 25. On the present valuation, these 
levies might amount to $15,000 each, if the taxing power was exerted to the 
limit. The city of Helena was chartered in 1881. Twenty years ago it was 
a mining camp on the banks of Last Chance gulch, containing a few hundred 
people. The last official census of the city, taken In 1880, shows a population 
of not more than 4,000. Reliable data place the present population at about 
10,000. The ordinance provides that Woolston shall receive for the water 
running through each of the first 150 hydrants provided for, $20 per year 
out of the general fund, and $80 per year out of the fire department fund; 
being $100 for each hydrant altogether, and amounting In the aggregate, for 
the 150 hydrants, to $15,000 per annum. Then, as the mains are extended, 
additional hydrants are required to be erected, and for these Woolston is 
to receive $13 per year out of the general fund, and $52 per year out of the 
fire department fund; making In the aggregate $65 per year for each addi- 
tional hydrant If ten miles more of pipe should be laid, at least 100 addi- 
tional hydrants must be paid for, at an annual cost of $6,500. If* the whole 
cost of the 150 hydrants were to be paid out of the fire department fund, it 
would take every dollar which could be placed Into that fund, at the present 
valuation. This ordinance is designed to be irrepealable and unchangeable 
for the period of 20 years. We have a right to consider all these things In 
determining whether or not 20 years is a reasonable time for such a contract 
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to run. Under ah the circumstances Indicated, we cannot consider that the 
city council has the right to bind such a city as Helena by such a contract 
Tor so long a period. We are not called upon to indicate what would be a 
reasonable time for which the city might make such a contract, if at all. 
It is sufficient for us. to say in this case that 20 years is not a reasonable 
time. It is useless to argue that, if the council has power to bind the city 
for 20 years, It has the power to bind it for 100 or 1,QQ0 years, or, on the 
other hand, to say that, if the council cannot bind the city for 20 years, it 
cannot do so for 1 year or 1 month. Such assertions of extreme cases 
may answer for illustration, but as arguments they are fallacies, which 
cannot bear the strong light of reason." Davenport v. Kleinschmidt (Mont) 
13 Pac. 256. 

Thus, it will be seen that the 20-year limit in the contract was held 
unreasonable, mainly, if not wholly, because of the expenditures 
which the city was annually incurring for hydrants. Here there is 
no such expenditure. If the city of Lob Angeles, however, was paying 
for its hydrants at the lowest rate above mentioned ($65 per year for 
each hydrant), the expenditures on this account (there being 500 hy- 
drants) would amount in the aggregate to (32,500 per annum. The 
case last cited therefore does not support, but is against, defendants' 
contention; for, according to the theory of that case, the large bene- 
fits which the city of Los Angeles has enjoyed under the contract of 
July 22, 1868, in the way of free water and hydrants for municipal 
uses, saves the contract, if there were nothing else to do so, from the 
charge of unreasonableness. See, also, McBean v. City of Fresno, 
112 Cal. 159-169, 44 Pac. 358, and State v. Mayor, etc., of City of 
Great Falls (Mont.) 49 Pac 15-21. 

Defendants farther contend that the limitation in said contract 
as to water rates is void because of the act of May 3, 1852 (St. Cal. 
1852, p. 171). Said act, however, is not applicable to the case at 
bar, for the reason that Griffin, Beaudiy, and Lazard at the date of said 
contract were not incorporated under that or any other act. The 
following extract from the case of Santa Ana Water Co. v. Town of 
San Buenaventura, 56 Fed. 348, 349, is directly in point here: 

"A statute of the state approved May S> 1852 (St 1852, p. 171), providing 
for the Incorporation of water companies, declared, in its third section: This 
act shall not give to any company the right to supply any, city with water 
unless It shall be previously authorized by an ordinance, or unless it be 
done in conformity with a contract entered into between the city and the 
company. Any contracts hereafter so made shall be valid arid binding in 
law, but shall not take from the city the right to regulate the rates for 
water, nor shall any exclusive right be granted, by contract or otherwise, 
for a term exceeding twenty years/ By this act It was declared, as will 
be observed, that no contract entered into between a city and a company 
Incorporated under the provisions of the act should 'take from the city the 
right to regulate rates for water.' That provision had no application to 
Arnaz and his associates, for the reason that they were not incorporated 
under that or any other act" 

But it is insisted by defendants that, even if the contract in 
question does not violate said act of 1852, it is inconsistent with 
the policy of the state, as manifested in said act; citing 1 Dill. 
Mun. Corp. § 319. Defendants, it seems to me, mistake the scope 
and purpose of said act of 1852. Said act was, as shown by its 
title, simply "An act to provide for the incorporation of water 
companies," and does not purport to abridge the powers of munici* 
88 F.-47 
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pal corporations, except in their dealings with the private corpo- 
rations created under said act. The powers of municipal corpo- 
rations in their dealings with individuals are unaffected by said 
act of 1852. Defendants' claim, therefore, that it was the policy 
of the state, as shown in said act, to apply its provisions to indi- 
viduals, when, by a familiar rule of construction, individuals are 
excluded therefrom, is untenable. This is well illustrated by sec- 
tion 31, art. 4, of the constitution of California of 1849, and the 
judicial interpretation thereof. That section prohibits the grant- 
ing of franchises by special legislation to private corporations, yet 
the supreme court of the state holds, as hereinafter fully set forth, 
that grants of franchises to individuals are not within the pro- 
hibition. 

It is insisted by defendants that the case at bar is distinguish- 
able from that of Santa Ana Water Co. v. Town of San Buenaven- 
tura, supra, and comes within the reasoning in City and County 
of San Francisco v. Spring Valley Water Works, 48 Cal. 493, — 
because Griffin and his associates procured their contract with 
the intention of forming a corporation to carry out the same, and 
that soon thereafter, pursuant to said intention, the Los Angeles 
City Water Company, one of the complainants herein, was organ- 
ized by them. Now, I do not think that the power of the city 
to enter into the contract, or the validity of the contract, can 
be affected by the fact that the assignors of the water company, 
at the time they procured the contract, intended to assign it to 
a corporation thereafter to be formed. Suppose that, after the 
making of the contract, Griffin, Beaudry, and Lazard had changed 
their purposes, and concluded to carry out the contract as indi- 
viduals, and had actually done so; could it be contended that 
the contract, if to-day held by them, would be invalid, because 
when they procured it they purposed its assignment to a contem- 
plated corporation? No one, I think, would so contend. The case 
of City and County of San Francisco v. Spring Valley Water Works, 
supra, is widely different from the case at bar. Here the con- 
tract was not conditioned upon the individuals to whom the fran- 
chise was granted (Griffin and his associates) organizing them- 
selves into a corporation, while in City and County of San Fran- 
cisco v. Spring Valley Water Works a condition similar to the 
one indicated did exist, and was the essential ground of the deci- 
sion, as shown by the following extract from the opinion of the 
court: 

"This brings us to the consideration of the Ensign act, so-called. The first 
seven sections confer upon Ensign and his associates certain privileges, and 
impose upon them certain duties, in respect to furnishing the city and 
county of San Francisco with water for the extinguishment of fires and other 
municipal uses. Section 8, already quoted, provides that 'this act shall not 
take effect unless the parties named in section one shall, within sixty days 
after its passage, duly organize themselves In conformity with the existing 
laws regulating corporations now in force in this state.' The grant, there- 
fore, was not to take effect until Ensign and his associates had become a 
corporation under existing laws. It took effect as a grant, not to Ensign 
and his associates as private individuals, but to the corporation when formed. 
It was an attempt by the legislature to confer, by special grant, upon a 
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private corporation about to be formed, certain peculiar privilege*, and to 
subject it to certain duties, not common to other corporations formed under 
the same general law. For the reasons already stated, this was not within 
the constitutional power of the legislature. When Ensign and his associates 
became a corporation under the general law, they took only such rights as 
were derived from that law, and were subject only to such duties as it 
imposed. The legislature, by special act, could not increase or diminish 
either." 48 Cal. 514. ( 

Nor does the present case come within the implied suggestion 
of the conrt in Water Co. v. Estrada, 117 Cal. 168, 48 Pac. 1075, 
that the intention of individuals to organize a corporation to carry 
out the object of a franchise granted to them, other circumstances 
concurring, might invalidate the grant, for the reason that it does 
not appear in the case at bar that the city council acted with ref- 
erence to such intention, or had any knowledge of its existence, 
or that the contract was made for the purpose of evading the 
constitution. There is no intimation by the court in the case of 
Water Co. v. Estrada that a mere intention on the part of the 
grantees, undisclosed to the granting party, could invalidate the 
grant What the opinion in that case does suggest (and even 
that was outside the facts) is that if the individuals to whom a 
franchise is granted intend, at the time of the grant, to form a 
corporation to carry out their contract with the city, and this in- 
tention is known to and acted upon by the city, and the contract 
is made for the purpose of evading the constitution, then it is 
invalid. None of these circumstances, however, except the inten- 
tion of the individuals, are shown to have existed here, while there 
are strong reasons for presuming that there could not have been 
any intention to evade the constitutional inhibition against grants 
of franchises to private corporations by special legislation. City 
and County of San Francisco v. Spring Valley Water Works, 48 
Cal. 515, the first case to hold that the provision of the constitu- 
tion which inhibited the creation of private corporations by spe- 
cial legislation included the grant of a particular franchise to a 
corporation already existing, was not decided until July, 1874, 
more than six years after the date of the contract, and more than 
four years after the ratifying act That decision, therefore, could 
not have in any way affected the parties to said contract Cali- 
fornia State Tel. Co. v. Alta Tel. Co., 22 Cal. 398, which, contrary 
to the ruling in the Spring Valley Water Works Case, held that 
the grant of a private franchise to an existing corporation was 
not repugnant to the constitutional inhibition against the creation 
of private corporations by special legislation, was decided in July, 
1863, which was five years prior to said contract; and it is rea- 
sonable to presume that the parties to said contract accepted that 
decision as correct and final, and therefore there was no occasion 
for any purpose or effort to evade the constitution. 

Defendants further contend that since the Los Angeles City 
Water Company was incorporated subsequent to the act of April 
22, 1858 (St Cal. 1858, p. 218), providing, among other things, that 
water rates should be fixed by commissioners, of whom two were 
to be appointed by the water company and two by the city, and, 
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if they could not agree, a fifth to be selected by the sheriff, and 
since the constitutional provision hereinbefore quoted, prescribing 
a different mode of establishing water rates from that contained 
in the act of 1858, was in effect an amendment of said act (Water 
Works v. Schottler, 110 U. S. 362, 4 Sup. Ct. 48), binding upon 
corporations previously organized, said company can have no right 
to collect rates other than those established in the mode pre- 
scribed by the constitution, and that the fact of said company 
being the assignee of a contract which gave the grantees and 
their assigns the right in question cannot alter the case, as the 
company had no power to acquire such a right; quoting the fol- 
lowing from People v. Stanford, 77 Cal. 378, 379, 18 Pac. 88, and 
19 Pac. 693: 

"The defendant the Potrero & Bay View Railroad Company claims the 
right to maintain a railroad, and to run cars thereon, upon the streets de- 
scribed in the answer, to collect fares, etc., under and by virtue of the act of 
April 2, 1866, purporting to grant to certain persons, alleged to be assignors 
of the Potrero & Bay View Company the right to lay down and maintain an 
iron railroad along and upon certain streets, and upon acts amendatory 
thereof and supplemental thereto. The act of 1866 was not a grant of a 
mere proprietary Interest In lands, but was, if valid, a grant of a franchise. 
The constitution of 1849 provided: 'Corporations may be formed under 
general laws, but shall not be created by special act,' etc. Article 4, § 31. 
The true construction of that constitutional provision is that private corpora- 
tions must derive their powers from general laws, and not from special 
statutes. City and County of San Francisco v. Spring Valley Water Works, 
48 Cal. 513. It follows that, if the grant of the franchise of laying down 
and maintaining a railroad within the limits of San Francisco to certain 
persons therein named was a valid and operative grant, yet the defendant 
Corporation acquired no right to the franchise by assignment from such per- 
sons. To uphold such assignment would be to give to the particular corpora- 
tion through It a franchise which other corporations of the same class 
could acquire only by grant from the supervisors, as provided in the general 
laws. San Francisco v. Spring Valley Water Works, supra." 

• Defendants' counsel, in their examination of the case last cited, 
evidently failed to observe the fact that the clause quoted by them, 
and on which they rely, was from the opinion of a department, and 
that said clause was expressly overruled, on rehearing, by the court 
in bank, as follows: 

"As to other questions arising upon the answer, they relate to the special 
answer to the second count of the complaint, which count of the complaint 
was held in the former opinion to be bad. We adhere to that opinion so far 
as it relates to these questions, except so far as it holds that a duly-organized 
corporation cannot take an assignment from its lawful owners of a franchise 
to lay down and maintain a street railroad. This is based upon the constitu- 
tional provision that 'corporations may be formed under general laws, but shall 
not be created by special act/ Const, art. 4, § 31. This provision applies to the 
formation or creation of corporations, and to the powers direct] y conferred 
upon them by legislative enactment, and cannot, in our judgment, be con- 
strued as prohibiting the assignment of a franchise to a legally created cor- 
poration by persons having the lawful right to exercise and transfer the same." 
People v. Stanford, 77 Cal. 371, 18 Pac. 85, and 19 Pac. 698. 

The other case cited by defendants in this connection (Water 
Works v. Schottler, supra) is directly against their contention that 
the Los Angeles City Water Company could not acquire from indi- 
viduals a contraqtual right to collect water rates other than those 
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fixed in the mode prescribed by its charter. This is shown so clearly 
by Judge Ross in Santa Ana Water Co. v. Town of San Buenaventura, 
66 Fed. 347, 348, already mentioned, that I quote from his opinion 
as follows: 

"In the case entitled Water Works v. Schottler, 110 U.S. 847, 4 Sup. Ot 48, 
the question arose whether the right conferred upon water companies organ- 
ized under that act to participate in the fixing of the rates to be charged for 
water furnished by them constituted a contract protected by the constitution 
of the United States against impairment by subsequent action of the state. 
The court held that the provision in the statute of 1868 in respect to the 
fixing of water rates was but one of the corporate privileges granted by the 
state; that it was part and parcel of the charter of the corporation, and noth- 
ing else, and therefore feU within the power conferred by section 31, art. 4, 
of the constitution of the state, in existence when the act was passed to alter 
or repeal it. Chief Justice Waite, in delivering the opinion of the court, said: 
The organization of the Spring Valley Company was not a business arrange- 
ment between the city and the company, as contracting parties, but the 
creation of a new corporation to do business within the state, and to be gov- 
erned as a natural person or other corporations were or might be. Neither are 
the charter rights acquired by the company under the law to be looked upon 
as contracts with the city and county of San Francisco. The corporation 
was created by the state. All its powers came from the state, and none from 
the city and county. As a corporation it can contract with the city and county 
In any way allowed by law, but Its powers and obligations, except those which 
grew out of contracts lawfully made, depend alone on the statute under which 
it was organized, and such alterations and amendments thereof as may from 
time to time be made by proper authority. The provision for fixing rates 
cannot be separated from the remainder of the statute by calling it a con- 
tract. It was a condition attached to the franchises conferred on any corpo- 
ration formed under the statute, and indissolubly connected with the re- 
served power of alteration and repeal.* It will be observed that while the 
court held that each and every right conferred by the statute under which 
the company was Incorporated was a part and parcel of its charter, and that 
only, and therefore subject to alteration or repeal, the right of any company to 
contract with the city or town in any way allowed by law was expressly 
recognized and declared." 

Judge Ross, later, at page 351, after referring to People v. Stan- 
ford, supra, announces his conclusion on the point under considera- 
tion as follows: 

44 The construction placed upon the constitution of the state by the highest 
court in existence under it is binding on this court, and, under the construc- 
tion thus adopted by the supreme court of California, it is obvious that the 
complainant corporation was competent to take by assignment whatever 
rights the contract of January 4, 1869, conferred upon Arnaz and his associates, 
and that were assignable by them." 

Complainants urge another ground in support of the contract, name- 
ly, that, if k was made without original authority on the part of the 
city, it has been subsequently validated by the act of April 2, 1870, 
which, so far as material here, is as follows: 

"Section 1. The following acts, contracts and ordinances of the mayor and 
common council of the city of Los Angeles are hereby ratified and confirmed: 
The contract and lease for the care and maintenance of the Los Angeles City 
Water Works, entered into and made between the mayor and common council 
of the city of Los Angeles, on the one part, and John S. Griffin, Prudent 
Beaudry and Solomon Lazard, on the other part, dated the twentieth (20th) 
day .of July, eighteen hundred and sixty-eight (1868); and also the ordinance 
confirmatory of the same, passed July the twenty-second (226) eighteen 
hundred and sixty-eight (1868) which contract and ordinance are recorded In 
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the office of the county recorder of Los Angeles county, In Book one of 
Miscellaneous Records, pages four hundred and twenty-eight (428) to four 
hundred and thirty-one (431). • • •" St Cal. 186&-70, pp. 635, 636. 

Defendants argue that the effect of said act, if operative, would be 
to confer a franchise on the Los Angeles City Water Company, and 
therefore the act is. violative of that provision of the constitution 
of the state, then in force, prohibiting the creation of private corpora- 
tions by special act; citing Road Co. v. Cole, 51 Cal. 381, City and 
County of San Francisco v. Spring Valley Water Works, 48 Cal. 493, 
and other cases. The provision of the constitution referred to (article 
4, §31) is as follows: 

"Corporations may he formed under general laws, but shaU not be created by 
special act, except for municipal purposes." 

This argument of defendants seems to me to be unsound. As- 
suming, for the purposes of said argument, that the city of Los An- 
geles was not originally authorized to make the contract of July 22, 
1868, still I think that the equivalent of such authority was supplied 
by said act of April 2, 1870, and said contract thereby made as «valid 
as it would have been had full authority existed from the outset 
Whatever a legislature may originally authorize, it can, if the con- 
stitution under which it exists interposes no obstacle, subsequently 
ratify; and such ratification is equivalent to an original grant erf 
power, operative by relation, as of the date of the thing ratified. This, . 
according to all the authorities, is the theory and effect of a ratifying 
act 

"Ratification, as it relates to the law of agency, is the express or Implied 
adoption of the acts of another by one for whom the other assumes to be 
acting, but without authority; and this results as effectually to establish the 
duties, rights, and liabilities of an agency as if the acts ratified had been 
fully authorized in the beginning?' 1 Am. & Eng. Edc Law (2d Ed.) p. 1181. 
"By the ratification of the unauthorized act the relation of principal and agent, 
with all the rights and duties incident thereto, is as fully established as if 
the authority had been conferred originally. The ratification relates back to 
the time of the performance of the acts, as expressed in the familiar maxim, 
'Omnis ratihabitio retrotrahitur et mandato priori aequlparatur' " (Id. p. 1213); 
that is, "Every subsequent ratification has a retrospective effect, and is 
equivalent to a prior command" (1 Bouv. Law Diet p. 220). 

Again it has been said: 

"Until ratification, no liability to principal exists; but, after ratification, 
liability relates back to the time when the obligation was undertaken. In 
other words, to adopt the exposition of an eminent German commentator, 
when an agent undertakes an act for another person, the legal character of 
the act remains undetermined until such other person decides whether or not 
he will ratify. The contract is not void, but occupies the same position as 
one that is conditional. The third party contracting is bound from the time 
of the institution of the contract, and not merely from that of the ratifica- 
tion. The agent cannot, even in this intermediate period, release the third 
party from liability. A fortiori such release is not worked by the inter- 
vening death or other incompetency of the agent. * * * It has just been 
noticed that the principal, by the act of ratification, puts himself in his 
agent's place. From this it follows that the ratification acts retrospectively; 
and nowhere is this more unhesitatingly expressed than in the Roman law. 
The principal, so that law assumes, puts himself, by the ratification, back 
into the period in which the contract was executed. * * * Whart. Ag. H 
76, 77. 
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In Supervisors v. Brogden, 112 U. S. 261, 5 Sup. Ct 125, the court 
said: 

"Since what was done In this case by the constitutional majority of quali- 
fied electors, and by the board of supervisors of the county, would have been 
legal and binding upon the county had it been done under legislative authority 
previously conferred, it is not perceived why subsequent legislative ratifica- 
tion is not, in the absence of constitutional restrictions upon such legislation* 
equivalent to original authority." 

Further in the same case the court quotes from Sykes v. Mayor, etc., 
55 Miss. 137, as follows: 

"The idea implied in the ratification of a municipal act performed without 
previous legislative authority is that the ratifying communicates authority, 
which relates back to, and retrospectively vivifies and legalizes, the act, as 
if the power had been previously given. Such statute Is of the same iu)U"rt 
as an original authority." % 

See, also, Orogan v. City of San Francisco, 18 Cal. 590; People v. 
Brooks, 16 Cal. 27; Ralphs v. Hensler, 97 Cal. 296, 32 Pac. 243; Zott- 
man v. City of San Francisco, 20' Cal. 97; and Taylor v. Robinson, 14 
Cal. 396. 

From these authorities it results that the act of April 2, 1870, is, 
in legal contemplation, the same as an act conferring power original- 
ly upon the city to make the contract with Griffin and his associates. 
Such, indeed, is the admission of defendants themselves, in one para- 
graph of their brief, which is as follows: 

"The act does not purport to vest in the city the power generally to make 
contracts with reference to providing a supply of water, but it attempts to 
confirm a particular contract, and is of exactly the same nature as If an act 
had been passed, prior to the execution of the contract, specially authorizing 
the city to enter into it." 

Now, if the legislature had passed an act, prior to the execution of 
the contract with Griffin, Beaudry, and Lazard, specially authorizing 
the city to enter into said contract with said parties, such an act 
would have been valid; for, as already shown, the constitutional in- 
hibition against the creation of private corporations by special legis- 
lation does not include grants of franchises to individuals. 

My views in regard to that clause of the contract of July 22, 1868, 
now under consideration, wherein the city agreed that it would not 
reduce water rates below those charged at the date of the contract, 
may be summarized thus: The city of Los Angeles, by virtue of the 
acts of April 4, 1850, and March 11, 1850, hereinbefore mentioned, 
which constituted the original charter of said city, was authorized to 
make said agreement; and, further, if such original authority did not 
exist, the agreement was validated by the ratifying act of April 2, 
1870. These views render unnecessary the determination of the 
question of estoppel urged by complainants in their last brief. 

2. The next defense to the suit is that there is no proof that the 
rates fixed by the ordinance of 1897 are less than the rates that were 
charged by the assignors of the water company at the date of the con- 
tract, July 22, 1868. The evidence adduced on this point consists of 
a report, made in 1870, of a joint committee of the city and water 
company, appointed for the purpose of fixing water rates, which report 
states, in substance, among other things, that said committee had 
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established water rates, taking as a guide the rates charged In 1868, 
and a similar report made in the year 1874, which reports were ac- 
cepted and approved by the mayor and council of the city of Los 
Angeles. Defendants insist that the statements in said reports that 
the committee had taken as a guide the rates charged in July, 1868, 
are hearsay declarations of a committee of the council, not binding 
upon the city; citing 1 Dill. Mun. Corp. (4th Ed.) § 237, note on 
pages 321, 322. I have examined the cases below mentioned, which 
are among those cited by Judge Dillon in the note referred to, and 
find that, so far from sustaining, they antagonize, defendants' conten- 
tion. The rule, as I gather it from these cases, is this: A cor- 
poration, municipal as well as private, is bound by the declarations 
of its officers, where such declarations accompany, and are explana- 
tory of, an act done by the officer in the scope of his authority. Glidden 
v. Town of Unity, 33 N. H. 571; Lasalle Co. v. Simmons, 10 HI. 5i6; 
Railroad Co. v. Ingles, 15 B. Mon. 637; Gray v. Rollingsford, 58 N. H. 
253; Bridge Co. v. Betsworth, 30 Conn. 380; Grimes v. Keene, 52 
N. H. 330. 
The following extract is from Glidden v. Town of Unity, supra: 

"In all American courts, towns and other corporations are now to be con- 
sidered as subject to the same presumptions and implications arising from 
their corporate acts or the acts of their agents, within the scope of their au- 
thority, without either vote, deed, or writing, as in the case of natural persons. 
Vide authorities collected in 2 Kent, Comm. 290, and Ang. ft A. Corp. 212. 
They may be bound by the express promise of their agents or officers, acting 
within the scope of their authority, or such promise may be impUed against 
the corporation from the acts of its agents within their authority, as In the 
case of natural persons. Smith v. First Gong. Meeting House, 8 Pick. 178; 
Bellows y. Bank, 2 Mason, 31, Fed. Cas. No. 1,279. 

In Lasalle Co. v. Simmons, supra, the court says: 

'The declarations of the commissioners respecting the payment of the 
money were not competent evidence against the county. They were not made 
by them while officially representing the county in this transaction. The 
declarations of an agent, while engaged in the business of his principal, 
respecting a particular matter then depending, are a part of the res gestae 
of the transaction, and binding on the principal; but those made out of the 
course of the agency, when the agent is not acting for the principal in the 
particular transaction concerning which they are made, are mere hearsay, 
and not admissible in evidence against the principal. 1 Greenl. Ev. ft§ 113, 
114; Story, Ag. §§ 134, 135." 

In Railroad Co. v. Ingles, supra, the court said: 

"The doctrine is well settled that, where the acts of the agent will bind the 
principal, there his representations and statements respecting the subject- 
matter will also bind him, if made at the same time, and constituting part 
of the res gestae. ' Wherever what the agent did is admissible In evidence, 
then whatever he said on the subject while doing it is also evidence against 
the principal. The court therefore did not err in admitting this testimony/ 1 

The committees above mentioned were in the performance of the 
duty expressly enjoined upon them by the city, and the statements 
in their reports that they had followed the rates charged- in July, 
1868, were explanatory of the rates they established, and there- 
fore said statements are clearly within the rule enunciated by the 
foregoing authorities. The same remark applies to the actions 
of the council and mayor in accepting and approving said reports. 
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Defendants further suggest that it does not appear from said 
statements whether the time referred to in July, 1868, was prior 
or subsequent to the 22d day of that month, the date of the execu- 
tion of the contract This suggestion, I think, is without force. 
The statement is that the committee established rates, etc., "tak- 
ing as a guide, as near as can be, the charges and rates for domestic 
purposes charged in July, 1868." The obvious meaning of this 
statement is that the charges and rates therein referred to pre- 
vailed, not merely on a particular day in July, but during said 
month. I hold that the reports above mentioned, and the actions 
of the city council and mayor thereon, show that the rates fixed 
in said report of 1870 were the rates charged by the assignors of 
the water company July 22, 1868. 

3. The next defense relied on is that complainants are not enti- 
tled to a decree annulling the ordinance of 1897 for the reason 
that complainants have violated, and are still violating, a mate- 
rial provision of said contract, by taking from the Los Angeles 
river more than 10 inches of water, measured under a 4-inch 
pressure; citing Pom. Eq. Jur. §§ 1341, 1407. Defendants admit 
that all the water taken from the river prior to October 20, 1896, 
was taken with the consent of the city, as provided in the con- 
tract, and it does not appear that a greater quantity was being 
taken when this suit was commenced, March 4, 1897, than was 
taken in October, 1896; but defendants claim that said consent 
was withdrawn on the date above mentioned, October 20, 1896. 
If it be conceded, as claimed by defendants (which, however, I do 
not decide), that the provision of the contract limiting the quan- 
tity of water to be taken from the river without the previous con- 
sent of the city is sufficiently certain for enforcement, or, more 
specifically, that said quantity is 10 inches, measured under a 4 
inch pressure, still the consent of the city to the taking of a 
greater quantity, once given, cannot be withdrawn during the life 
of the contract, for the reason that large expenditures have been 
made by complainants in reliance upon such consent. Rhodes v. 
Otis, 33 Ala. 600; Woodbury v. Parshley, 7 N. H. 237; Lacv v. 
Arnett, 33 Pa, St. 169; Russell v. Hubbard, 59 111. 337; Beall v. Mill 
Co., 45 Ga. 33; Veghte v. Power Co., 19 N. J. Eq. 153; Railroad Co. 
v. Battle, 66 N. C. 546. The rule enunciated in the foregoing cita- 
tions has also been recognized and applied in California. Flickin- 
ger v. Shaw, 87 Cal. 126, 25 Pac. 268; Grimshaw v. Belcher, 88 Cal. 
217, 26 Pac. 84; Smith v. Green, 109 Cal. 228, 41 Pac. 1022. From 
the syllabus of the case last cited I quote as follows: 

"As a general rule, one who rests his claim to an easement on a verbal con- 
tract alone, unexecuted and unaccompanied by any other facts, has no rights 
thereto which he can enforce; yet where a parol license to take half the wa- 
ters of a stream has been executed, and Investments have been made upon the 
faith of It, the license is irrevocable." 

4. Defendants further contend that complainants have so acqui- 
esced in the action of the council in the fixing of water rates as 
to 'estop them from maintaining the present suit, and also have 
been guilty of such laches in not sooner seeking an injunction 
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against the infringement of their rights as is fatal to the relief 
they now seek. This contention, in my opinion, is not well taken. 
So far from the action of the city council having been acquiesced 
in by the complainants, it has been the subject of repeated pro- 
tests. But, even if the complainants had not protested, their 
acquiescence in ordinances establishing rates prior to the year 
1896 would not be acquiescence in the ordinance of that year, for 
the obvious reason that the last-named ordinance made a greater 
reduction of rates than any previous ordinance. Without refer- 
ence, however, to the facts that the ordinances of 1896 and 1897 
made greater reductions than had been made in previous ordi- 
nances, it may be stated broadly that acquiescence in an ordinance 
passed one year cannot be acquiescence in an ordinance passed the 
succeeding year. The ordinances passed consecutively through a 
series of years, beginning, for instance, with 1880, and extending 
down to 1889, were not one continuous act infringing complain- 
ants' rights, but each ordinance was a separate and distinct in- 
fringement, and therefore acquiescence in one does not estop the 
complainants from assailing another. 

5. Defendants further contend that if the limitation in the con- 
tract of July 22, 1868, upon the power of the city to fix water rates, 
be valid, the ordinance of 1897 is void upon its face, and does not 
throw any cloud upon complainants' rights under said contract, 
nor expose their property to forfeiture, and therefore complainants 
have adequate remedies at law, by actions for collections of water 
rates; citing Water Works v. Bartlett, 16 Fed. 615; Alpers v. 
City and County of San Francisco, 32 Fed. 503; and Murphy v. 
East Portland, 42 Fed. 308. This contention is erroneous, in its 
assumption that the ordinance referred to is void upon its face, 
and, besides, is fully answered by the decision on demurrer in 
the case of Santa Ana Water Co. v. Town of San Buenaventura, 
supra. That case, so far as concerns the question of equitable 
jurisdiction, is in all essential respects similar to the case at bar. 
This is not true, however, of any of the three cases cited by de- 
fendants in this connection. Moreover, two of said cases (Alpers 
v. City and County of San Francisco, supra, and Murphy v. East 
Portland, supra), so far from supporting, are, in one respect, 
against, defendants' contention. They hold, it is true, that the 
judiciary will not restrain the passage by a municipal corporation 
of a proposed ordinance upon a matter within the legislative dis- 
cretion of such corporation; but they at the same time expressly 
recognize the competency of the courts, after the passage of such 
an ordinance, to annul or arrest its enforcement if it be uncon- 
stitutional. The case mainly relied on by defendants, however, 
is that of Water Works v. Bartlett, supra, in which the court held 
that the proposed ordinance, whose adoption was sought to be 
restrained, if void at all, was void on its face, and that, because 
everybody is presumed to know the law, no injury could result 
therefrom. The very essence of the rule there enunciated by Judge 
Sawyer is that the facts which nullify the ordinance must appear 
from its inspection; the theory being that since the facts appear 
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upon the face of the ordinance, and everybody is presumed to ' 
know the law applicable to such facts, the ordinance is a procla- 
mation of its own nullity, and therefore cannot, in contemplation 
of law, be productive of harm. Thus, it will be seen that the 
rule is extremely technical; and Judge Sawyer himself, while en- 
forcing it, as he in effect says, under the constraint of precedents, 
freely criticises its severity. In order to justify the application 
of such a rule, every requirement of it should be fully met. The 
reason why the ordinance in Water Works v. Bartlett, supra, if 
void at all, would have been void upon its face, was that the 
alleged contractual rights which it attempted to devest were 
granted by an act of the legislature of California (that of April 
22, 1858), which act, without pleading or proof, was within the 
court's knowledge. In the case at bar, however, the ordinance, 
upon its face, is valid; and its invalidity appears only when con- 
sidered in connection with the contract of July 22, 1868, and evi- 
dence showing what the water rates were at that date. While 
the court takes judicial notice of the ratifying act of April 2, 
1870, still, since the provisions of the contract of July 22, 1868, 
are not embodied in said act, I am not sure that said provisions 
are matters of judicial knowledge, although such seems to be the 
ruling of the court (one of the justices dissenting) in Brady v. 
Page, 59 Cal. 52. Conceding, however, that the court will take 
judicial notice of all the provisions of said contract, still the one 
in question simply provides that water rates shall not be reduced 
below the rates then charged without indicating what those rates 
were; and therefore the invalidity of the ordinance appears, not 
upon its face, but only in connection with extraneous evidence 
of what the rates were in July, 1868, and for this reason com- 
plainants have adduced that evidence in. the present case. 

Defendants, in one of their briefs filed on demurrer, discussing 
the branch of the case now under consideration, say: 

"The position of complainants' counsel seems to be that, merely because 
they can contemplate the possibility that they are intended to be included 
within the provisions of the ordinances which are attacked here, they can 
obtain the declaration of this court that the acts of the council are void, 
irrespective of the question whether anything is ever done to infringe their 
rights of property or not In other words, they claim that they are entitled 
to have the theoretical question of law, concerning the validity of their con- 
tract and the invalidity of the ordinance in question, determined by this court 
merely for their own satisfaction, and without showing that any irreparable 
damage will ensue If the contract is valid, and the ordinances are void. If 
the contract is void, and the ordinances are valid, the complainants have no 
equity; and if, on the other hand, the contract is valid, and the ordinances 
are void, then no damage can result to complainants, In contemplation of 
law, as the city Is not doing or attempting to do anything that wiU in any 
way interfere with the property of complainants." 

These comments do* not correctly present the situation as dis- 
closed by the pleadings and proofs. Under the circumstances of 
this case, the ordinance itself is an infringement of complainants' 
property rights, because it hinders them in the collection of that 
compensation, to which they are entitled under the contract of 
1868; and it is idle to say that relief cannot be had in equity 
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because the power and duty of the city ended with the passage 
of the ordinance, and no effort is now being made by the city for 
its enforcement The ordinance, by reason of the severe pains and 
penalties which apparently fortify it,* is daily, hourly, and mo- 
mentarily enforcing itself. The defendants must either submit 
to the terms of the ordinance, or incur unusually onerous expendi- 
tures. It is reasonably certain that if, with the ordinance stand- 
ing, they were to undertake the collection of rates in excess of 
those prescribed in the ordinance, they would be resisted at every 
point by the consumers of water, and thus be driven to innumer- 
able actions at law. Besides, should they, in any instance, suc- 
ceed in collecting without an action a higher rate than the ordi- 
nance prescribes, it is equally certain that they would thereby 
bring upon themselves protracted and heavy litigation, having for 
its object forfeiture of their entire system of works. Surely these 
injuries are irreparable, and actions at law, so far from being ade- 
quate to the exigencies of the situation, are, as complainants, in 
their brief, forcibly put it, mere mockeries of a remedy. 

Defendants further suggest that the equitable relief prayed for 
by the complainants ought not to be granted for the reason that 
a decree annulling the ordinance of 1897 could not become final 
until affirmed on appeal by a court of last resort, and that before 
this could take place the year for which the ordinance was passed 
will have expired. This suggestion, in my opinion, is without 
force. If the views, which I have already expressed are correct, 
complainants' rights under the contract of July 22, 1868, cannot 
be adequately protected in any other way than by an annulment 
of said ordinance; and the possibility or probability that the en- 
forcement of a decree to that effect may be postponed by an appeal 
until the ordinance expires of its own limitation affords no rea- 
son for a denial by this court of the relief, to which it finds the 
complainants entitled. In San Diego Water Co. v. City of San 
Diego, 118 Cal. 556, 50 Pac. 633, which was a suit to annul a city 
ordinance, the trial in the lower court was had after the expira- 
tion of the year covered by the ordinance; and, although the deci- 
sion of the supreme court in bank was not rendered until more 
than six years thereafter, and specially adverts to the date of the 
trial in the lower court, the case was sent back for a new trial 

My conclusions are that the contract of July 22, 1868, between 
the city of Los Angeles and the assignors of the water company, 
in so far as said contract provides that the city shall not reduce 
water rates below those charged at said date, is valid, and that 
fchg ordinance of 1897, which was passed pursuant to constitutional 
and legislative requirements of the state of California, does reduce 
water rates below the minimum so prescribed, thereby impairing 
the obligation of said contract, and should be annulled. A de- 
cree conformable to this opinion will be entered. 
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SPBKB v. BOARD OF COUNTY COM'RS OF KEARNEY COUNTY, KAN. 

(Circuit Court of Appeals, Eighth Circuit June 20, 1898.) 

No. 1,003. 

1. Counties— Organization— Powers of Temporary Board of COMMISSION- 
ERS. 

Under Gen. St Kan. 1889, par. 1577 et seq., providing for the organiza- 
tion of new counties, and authorizing the governor to appoint temporary 
officers, on whose qualification "the county shall be deemed to be duly 
organised," a temporary board of commissioners so appointed has power 
to audit claims for legitimate county expenses, and to issue warrants 
therefor. 

& Judgment— Conformity to Issues. 

A general judgment for defendant which does not clearly show that 
it rests solely on a plea that the action was prematurely brought, cannot 
be sustained by the sufficiency of that plea and of the proof under it 
where the plea in abatement Is Joined with pleas in bar in the same action. 

8. Appeal and Error— Review— Question not Presented to Trial Court. 
In an action on county warrants, a plea in abatement on the ground 
that the warrants were not presented to the county treasurer for payment 
before suit brought which was not presented to the trial court for decision, 
will not be considered by an appellate court, where it does not appear 
that the failure to present the warrants was prejudicial to the county. 

4. County Warrants— Validity— Evidence of Overissue. 

A contention that county warrants in suit are void because issued after 
the limit in amount authorized by statute had been passed is not sup- 
ported by proof that the warrants in suit were issued in the order of the 
numbers they bear, and that- warrants bearing lower numbers than any 
in suit were issued to an aggregate amount, which still left a margin 
within which others might legally be issued. 

5. Trial— Direction of Verdict— Province of Court. 

It Is only when the evidence upon an issue is free from conflict, or so 
clear and convincing that all reasonable men who exercise an honest 
Judgment upon it are compelled to reach the same conclusion, that the 
court is Justified in withdrawing the question from the Jury. 

6. Counties— Temporary Commissioners— Employment of Counsel. 

A temporary board of commissioners, appointed under the, laws of 
Kansas on the organization of a new county, has power to employ 
attorneys to protect the Interests of the county, and advise its officers, 
until the election of a county attorney. 

7. County Warrants— Presumption of Validity— Evidence to Impeach. 

Warrants Issued by a board of county commissioners having authority 
to allow claims against the county^ in payment of claims regularly 
allowed, are prima facie evidence of the Just indebtedness of the county; 
and where a warrant in suit purported to be Issued in payment for the 
services of an attorney previously employed by the board, and was in 
itself reasonable In amount, the fact that other warrants, aggregating 
a large amount were also issued on the same day to the same person, 
does not authorize the court to withdraw from the Jury the question of 
the validity of the warrant In question, and direct a verdict on the 
assumption of its invalidity. 

8. Same— Support of Poor— Power of Commissioners. 

Under the statutes df Kansas requiring counties to support, the poor, 
and the boards of commissioners to levy taxes for the purpose (Gen. St 
1889, pars. 4030, 4061), neither the fact that no levy for the purpose had 
been made in a county newly organized, nor that the immediate care of 
poor persons devolved on city or township officers, will Invalidate war* 
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rants issued by the board In payment of Indebtedness Incurred in tup- 
porting the poor. 

•. Samb— Defenses— Irregularity in Issuance. 

Gen. St Kan. 1880, pars. 1659, 1061, make it unlawful for a county 
board to allow claims (with certain exceptions) except at a regular meet- 
ing, and 'that violation of the requirement by commissioners shall be a 
misdemeanor, punishable by fine. Held, that where warrants, regular 
on their face, were issued in payment of claims, the county could not 
defend against them in the hands of a purchaser on the ground merely 
that they were Irregularly issued, in that the claims were allowed at a 
special meeting of the board. 

10. Municipal Corporations — Evidences of Debt — Estoppel to Qukstioh 
Regularity. 

A municipal corporation which, by the regularity of the execution of 
evidences of its debts, which is apparent upon their face, induces persons 
to buy them, is thereby estopped from denying their validity or effect 
on the ground that, in their execution or in the preliminary proceedings 
which warranted their execution, its officers failed to comply with some 
law or rule of action relative to the mere time or manner of their pro- 
cedure, with which they might have complied, but which they negligently 
disregarded. 

11. Federal Courts — Following State Decisions— Construction of Stat- 

UTE8. 

Decisions of state courts as to their statutes, which affect the validity 
of contracts between citizens of different states which were made, or 
under which rights were acquired, before there was a judicial construc- 
tion of the statute which seemed to authorize the contracts, are not 
• obligatory upon the courts of the United States. 

13. Same— Effect of Invalidity of Statute. 

The question as to what effect the invalidity of a legislative act creat- 
ing a township has upon the validity of warrants issued for indebted- 
ness incurred by such township, in the hands of purchasers who are 
citizens of another state, is one upon which a federal court is not con- 
cluded by a state decision, rendered after the warrants were purchased. 

18. Municipal Corporations— Estoppel to Dent Corporate Existence. 
Where, by a legislative act, an unorganized county was attached to 
another county, and by existing statutes it thereby became a township 
of the latter county, and under such statutes was organized and assumed 
to act as such, without question by the state or its inhabitants until it 
was organized as a county, warrants issued after the county was organ- 
ized, based on obligations incurred by the township, cannot be avoided 
In the hands of third persons to whom they were sold, on the ground 
that the act by which the unorganized county was attached to the older 
county was unconstitutional. 

14 Same— De Facto Corporations. 

In such case the township was not organized under color of the uncon- 
stitutional act, but by virtue of the general statutes, and its acts were 
those of a de facto township. 

16. Same— Acting under Unconstitutional Statute. 

The acts of a de facto corporation under an unconstitutional law, be- 
fore its invalidity is challenged in or declared by the judicial department 
of the government, cannot be avoided as against the interests of the 
public or of third parties who have acted or invested in good faith in 
reliance upon their validity by any ex post facto declaration or decision 
that the law under which it acted was void. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Frederic D. Fuller and F. P. Lindsay (George EL Whitcomb, on 
brief), for plaintiff in error. 
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Samuel B. Peters (M. G. Kelso and John 0. Nicholson, on brief), for 
defendant in error. 

Before SANBORN and THAYER* Circuit Judges, and SHIRAS, 
District Judge. 

SANBORN, Circuit Judge. The questions presented by this case 
relate to the validity of certain county warrants issued by the board 
of county commissioners of Kearney county, in the state of Kansas, 
in the year 1888. These questions are raised by exceptions to in- 
structions given to the jury to the effect that the plaintiff in error, H. 
C. Speer, was not entitled to recover upon the warrants on the evi- 
dence in the record at the close of the trial. Speer was a bona fide 
purchaser of the warrants in the open market. Counsel for the county 
present many propositions in support of the instructions of the court 
Some of them challenge the validity of all the warrants. Others 
attack specific warrants only. Some were disregarded or overruled, 
while others were sustained by the court below. We can state them 
most clearly, and dispose of them most satisfactorily and speedily, 
by considering them seriatim. 

The first proposition of the counsel for the county is common to all 
the warrants, and it was overruled by the court below. It is that the 
board of county commissioners had no power to issue these warrants, 
because it was a temporary board, appointed by the governor of Kan- 
sas under the act of the legislature of that state relating to the organ- 
ization of new counties. Gen. St. Kan. 1889, pars. 1577-1594. That 
question, however, has been considered and decided against the county 
by this court in Board v. McMaster, 32 U. S. App. 367, 370, 15 C. C. A. 
353, 355, and 68 Fed. 177, 179; and, after a careful review of the argu- 
ments on the subject, we are constrained to adhere to the views there 
expressed. 

The statutes of Kansas provide that: 

"The board of county commissioners of each county shall have power, at 
any meeting: • • • Second, to examine and settle all accounts of the re- 
ceipts and expenses of the county, and to examine and settle and allow all 
accounts chargeable against the county; and when so settled, they may issue 
county orders therefor, as provided by law." Gen. St. Kan. 1889, par. 1630. 

The act relating to the organization of new counties empowers the 
governor, upon a proper memorial and upon adequate returns showing 
the.population and the value of the property in the county, to appoint 
three persons, citizens of said unorganized county, to act as commis- 
sioners, provides that, "from and after the qualification of the county ' 
officers appointed under this act, the said county shall be deemed to be 
duly organized," and authorizes these commissioners to divide the 
county into townships, to prepare a polling list of the legal voters in 
each township, to give notice of an election for the choice of township 
and county officers and of the permanent county seat of the county t 
and to canvass the votes at the election. Gen. St 1889, pars. 1577, 
1582, 1584, 1587. 

It is manifest from these provisions that duties were imposed 
upon, and powers were vested in, these commissioners, whose dis- 
charge and exercise required them to incur indebtedness on behalf of 
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the new county; and as, from the nature of the case, such a county 
could not have funds on hand with which to discharge such a debt, 
the inference is natural and logical that it was the purpose of the leg- 
islature to empower the commissioners, not only to incur debts, but to 
allow such claims and to issue such county warrants as were requisite 
to enable them to discharge the duties imposed upon them. When, 
In addition to this consideration, the express provision of the act that, 
upon the qualification of the temporary county officers, the county 
shall be deemed duly organized, is noticed, this inference becomes 
irresistible, and there is no logical escape from the conclusion that the 
temporary board of county commissioners was invested with the same 
powers as those given to the permanent board to incur debts, to allow 
claims, and to issue county warrants for legitimate county expenses. 

Another proposition urged to support the instruction of the court 
to return a verdict for the county is that the action upon all these war- 
rants was premature, because they were not presented to any county 
treasurer of the county for payment before the action was commenced. 
The fact is that they were presented during the year 1888, after the 
appointment and qualification of the temporary county commissioners, 
and before the election of any permanent officers of the county, to one 
W. P. Loucks, who was acting as county treasurer, and who indorsed 
upon them the fact and the dates of presentation, together with the 
words: "Not paid for want of funds. W. P. Loucks, County Treas- 
urer." Conceding, but not deciding, that an action upon a county 
warrant, before it is presented to the county treasurer for payment, 
is prematurely brought (Dill. Mun. Corp. § 501; .Daniel, Neg. Inst §§ 
430, 908; City of Central v. Wilcoxen, 3 Colo. 566; Varner v. Inhabit- 
ants of Nobleborough, 2 Greenl. 121; Benson v. Inhabitants of Cannel, 
8 Greenl. 112; Pease v. Inhabitants of Cornish, 19 Me. 191; Dal- 
rymple v. Whitingham, 26 Vt 346), and that Loucks was not the 
county treasurer of this county when these warrants were presented to 
him (Atchison, T. & S. F. R. Co. v. Board of Com'rs of Kearney Co. 
[Kan. Sup.] 48 Pac. 583, 585), there are two reasons why the judgment 
against the plaintiff cannot be sustained upon this ground. The 
first is that the only instruction which this defense would warrant 
was an instruction that the jury should find that the action was pre- 
maturely brought, because payment had not been demanded of the 
county treasurer, and the only judgment which this defense would 
justify was a judgment for the defendant, without prejudice to a 
subsequent action on the same warrants, while the instruction given 
was that the plaintiff could not recover, and the judgment rendered 
was a general judgment for the defendant on the merits. The de- 
fendant had joined several pleas in bar with this plea in abatement 
in its answer; and the general instruction and judgment for the 
defendant, without specifying upon which defense it was based, ren- 
ders all the issues presented in the case res adjudicata, and consti- 
tutes a bar to all future actions upon these warrants. A general 
judgment for the defendant, which does not clearly show that it rests 
solely upon a plea that the action was prematurely brought, cannot 
be sustained by the sufficiency of that plea and of the proof to sustain 
it, where the plea in abatement is joined with pleas in bar in the 
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same action. House v. Mullen, 22 Wall. 42, 46; Four Hundred and 
Twenty Min. Co. v. Bullion Min. Co., 9 Fed. Cas. 592, 599 (No. 4,989), 
3 Sawy. 634; Sheldon v. Edwards, 35 K Y. 279, 287, 288; U. S. v. 
Pine River Logging & Improvement Co., 49 U. S. App. 24, 35, 24 
C. C. A. 101, 107, and 78 Fed. 319, 325. The second reason why the 
judgment cannot be sustained on this ground is that this objection 
was not presented to the court below for decision, and was not con- 
sidered either by the court or by counsel on either side at the trial. 
It is plain that the objection has little, if any, merit, and that it could 
easily have been removed if it'had been seasonably called to the atten- 
tion of the plaintiff. He could have dismissed this action, made his 
demand, and brought another. Perhaps he could have proved that 
a demand had been made of the county treasurer after the permanent 
officers of the county had been elected. No statute of the state has 
been called to our attention which makes a presentation or a demand 
of payment of these warrants an indispensable prerequisite to the 
maintenance of an action upon them. If a demand of their payment 
was necessary, that necessity grew out of the fact that, under the gen- 
eral rules of law, the drawer of a draft, check, or order is not liable 
to suit upon it until after its presentation to the drawee for payment; 
and if, at any time before this action was commenced, the holder of 
these warrants formally or informally asked the county treasurer to 
pay them, and he refused, such a request undoubtedly removed the 
objection. Pease v. Inhabitants pf Cornish, 19 Me. 191, 193. In 
Kelley v. Mayor, etc, 4 Hill, 263, 266, it was held that if it affirma- 
tively appeared that the municipality had not suffered, and could not 
suffer, any loss from want of presentment or of notice of nonpayment 
of such a warrant, neither was necessary. It is hardly possible that 
the county of Kearney can have suffered any loss from the failure to 
present and demand the payment of these warrants. It is very prob- 
able that it could have found and paid them, if it had been anxious to 
do so. A defendant cannot be permitted to present for the first time 
in an appellate court an objection to the plaintiff's recovery so easily 
removed, which he passed in silence at the trial. 

It is contended that the warrants are void, and that the plaintiff 
was not entitled to recover upon them, because they were issued in 
violation of the limitation prescribed by paragraphs 1886 and 1887, 
Gen. St Kan. 1889. Paragraph 1886 provides that the board of 
county commissioners shall not levy upon the taxable property of the 
county for current expenses of the county for any one year in excess 
of 1 per cent, upon a valuation of $5,000,000 and under; and para- 
graph 1887 forbids a board of county commissioners or county clerk 
to issue county warrants or orders in any one year to a greater 
amount than the amount of the county tax levied in the same year 
to defray county charges and expenses, less the amount levied for de- 
linquencies. The proclamation of the governor appointing the tempo- 
rary county commissioners, which was made on March 27, 1887, de- 
clared the value of the taxable property in the county to be f 1,079,081, 
exclusive of railroad property, and the value of the taxable prop- 
erty of railroads credited to this county was f 266,959.20. This made 
88F.-48 
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the entire taxable property of the county at that time $1,346,040.20. 
The amount of warrants issuable under the limitation in paragraph 
1887 was, upon this basis, $13,460.40. On August 1, 1888, the state 
board of equalization reduced the valuation of the taxable property 
of this county, exclusive of railroad property, to $934,160.20, but left 
the valuation of the railroad property . $266,959.20. This made the 
value of the taxable property of the county $1,201,119.40, and the 
limit of the amount of issuable warrants $12,011.19. All the war 
rants in suit were issued in the year 1888. They all bear numbers 
higher than 34, and there is evidence that they were issued in the 
order of their numbers. There is, however, no evidence in this record 
which shows to what amount warrants had been issued when any of 
those here in question were emitted by the county, except the fact that 
warrants to the amount of $10,625.75 had been issued before warrant 
number 34 was issued. This fact alone was clearly insufficient to 
prove that any of the plaintiff's- warrants were issued after the 
limitation of the statute had been reached. On the most favorable 
basis for the county, the board of county commissioners was author- 
ized to issue warrants to the amount of $12,011.19, while the utmost 
amount proved to have been issued before these in suit was $10,625.75; 
and these warrants come supported by the presumption that the of- 
ficials who issued them did not violate, but faithfully obeyed, the law. 
Another claim of the county is that these warrants were all fraudu- 
lently issued, without any consideration. There is evidence in this 
record which tends strongly to support this position. The temporary 
board of county commissioners of this county issued warrants to the 
amount of $137,543.02; it issued warrants to the amount of $21,181.60 
for attorneys' fees; it issued warrants to the amount of $4,275.27 to 
one of its members; and it did all this in less than eight months. If 
the court below had been trying the facts in this case, and had reached 
the conclusion that these warrants Were fraudulently issued, perhaps 
we should not have disturbed the result. The evidence may be suffi- 
cient to warrant that conclusion. But that is not the question before 
this court, nor was it the question before the court below. This was 
not a trial by the judge, but by the jury; and it was the province of 
the jury to determine every question of fact concerning which the evi- 
dence was conflicting, — every question of fact the answer to which 
was uncertain. It is only when the evidence is free from conflict, or 
so clear and convincing that all reasonable men who exercise an hon- 
est judgment upon it are compelled to reach the same conclusion, 
that the court is justified in withdrawing the question from the jury. 
Railway Co. v. Jarvi, 10 U. S. App. 439, 451, 3 C. C. A. 433, 438, and 53 
Fed. 65, 70; Drake v. Stewart, 40 U. S. App. 173, 178, 22 C. C. A. 104, 
107, and 76 Fed. 140, 143; Railway Co. v. Hall, 87 Fed. 170. Now, 
while the testimony in this record may be sufficient to warrant a ver- 
dict that some of the warrants issued by this temporary board must 
have been fraudulently issued without adequate consideration, it is 
not so free from conflict, nor is it so clear and convincing, that it can 
truthfully be said that reasonable men might not honestly draw the 
conclusion from it that some, if not all, of the warrants in suit, wore 
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honestly issued for a sufficient consideration. Take, for example, 
the first warrant regarding which the court instructed the jury to And 
for the defendant. It reads: 

"No. 03. County Clerk's Office. $246.00. 

"Lakln, Kansas, July 3, 1888. 

'Treasurer Kearney County, Kansas: Pay to L. J. Webb or bearer the 
sum of two hundred and forty-five and x/100 dollars, for services for coun- 
sel for Kearney county, out of any money In the treasury not otherwise 
appropriated. By order of the board of county commissioners. 

"J. H. Waterman, Clerk. W. J. Price, Chairman." 

Indorsed: "Presented for payment, July 3rd, A. D. 1888, but not paid for 
want of funds. W. P. Loucks, County Treasurer. 

"Registered No. 86. 

"[Seal County Clerk, Kearney County, Kansas.]" 

This order was introduced in evidence. It was supported by a reso- 
lution of the board adopted April 3, 1888, that "F. P. Lindsay, of 
Lakin, Kansas, and Webb, Campbell & Spencer, of Topeka, Kansas, 
be, and they are hereby, employed to represent this board, and to pro- 
tect the interests of Kearney county until a county attorney is elect- 
ed," by the fact that the claim of Webb for these services was allowed 
by the board, and by the fact, which was drawn from him on his cross- 
examination, that the temporary county clerk had testified in another 
action that L. J. Webb rendered services for Kearney county as an 
attorney at law between, April 3, 1888, and July 2, 1888, and that this 
warrant was issued to him on account of his retainer. It is true that 
this evidence was met by the testimony of the same witness that Webb 
had rendered no services to the county prior to July 2, 1888; that five 
warrants were issued to him on July 3, 1888; and that the aggregate 
amount of the warrants issued to him was $12,163.94, while the sum 
total of all the warrants which the board issued was $137,543.02. We 
do not doubt that the employment by this board of attorneys to render 
legal services which were worth $12,163.94, if such services were ever 
rendered, was an indefensible and wanton abuse of its power. But it 
is no less certain that the board had authority to employ attorneys 
to give legal advice, and to render such services as the county and its 
officers required to enable them to enforce the rights and protect the 
interests of the former, and to enable the latter to discharge the duties 
imposed upon them in a just and legal manner. There was no county 
attorney, and the only way the county officers could obtain needed 
legal advice and services was through the employment of attorneys. 
Board of Com'rs v. McMaster, 32 U. a App. 367, 370, 15 C. O. A. 353, 
355, and 68 Fed. 177, 180; Commissioners v. Brewer, 9 Kan. 307, 317; 
Huffman v. Commissioners, 23 Kan. 197, 198. Whether or not this 
particular warrant for $245 was honestly issued, in payment of the 
fair value of such services, or was fraudulently issued, without an 
adequate consideration, was a question fairly presented by this evi- 
dence; but we are unable to say that the evidence was so conclusive 
against its validity that the court could rightfully withdraw this issue 
from the jury. The warrant itself was prima facie proof of the 
validity of the claim it evidenced. The board was empowered to hear 
and determine claims against the county, and to issue warrants there- 
for. These warrants evidence the decision and judgment of the board 
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that the county is justly indebted to the holders thereof in the amounts 
stated therein. They are not conclusive evidence of the indebtedness 
they admit. The county may defeat them by proof that they were 
without consideration, that they were fraudulently issued to the dam- 
age of the county, or that the incurrence of the debts and the allow- 
ance of the claims they evidence were beyond the jurisdiction of the 
board. But the presumption is that the action of the board was right 
and just, and the burden of establishing these defenses is upon the 
county. Until one of them is established, the warrants are prima 
facie evidence of just debts of the county, upon which the holder is 
entitled to judgment in- any court of competent jurisdiction. Wall 
v. County of Monroe, 108 U. S. 74, 77; Thompson v. Searcy Co., 12 
U. S. App. 618, 627, 6 C. C. A. 674, 679, and 57 Fed. 1030, 1036; 
Board of Com'rs v. Sherwood, 27 U. & App. 458, 464, 11 C. C. A. 507, 
511, and 64 Fed. 103, 107; Commissioners v. Keller, 6 Kan. 511, 523. 
The answer to the question whether one of these defenses had been 
established at the close of the evidence in this case, after the resolution 
of employment, the evidence that this warrant was issued on account 
of the retainer of Webb, and the prima facie proof of indebtedness 
which the warrant made, was too doubtful to justify the court below 
in substituting its finding for that of the jury. A careful considera- 
tion of all the evidence relative to each of the other warrants in issue 
has led us to the same conclusion. The question of the fraudulent 
issue and the want of consideration of each of these warrants was a 
question for the jury, and not for the court 

Some of these warrants were issued for supplies for the poor, and it 
is insisted that it was beyond the power of the board to incur or allow 
any obligation of this kind. But the statutes of Kansas provide that 
every county shall relieve and support all poor and indigent persons 
lawfully settled therein whenever they stand in need (Gen. St. 1889, 
par. 4030), and that the board of county commissioners may levy taxes 
for their support (Id. pars. 4030, 4061; Railroad Co. v. Albright, 33 
Kan. 211, 213, 6 Pac. 276; Fields v. Russell, 38 Kan. 720, 722, 17 Pac. 
476). The suggestions that no levy of taxes for the support of the 
poor had been made when these warrants were issued, and that the 
mayor and council of every incorporated city and the township trustee 
of each civil township are made overseers of the poor in their respec- 
tive townships (Gen. St. 1889, pars. 4027, 4028), and are given the over- 
sight and care of all poor persons so long as they remain a county 
charge (Id. pars. 4033, 4086), are without merit It was just because no 
levy had been made and collected, and because none could be made 
and collected, when the debts evidenced by these warrants were in- 
curred, that the power was vested in the board to issue warrants in 
anticipation of the revenue, in order to provide for the current ex- 
penses of the county. It is not material here whether or not there 
were any township trustees or city officers who were overseers of the 
poor in this county when these debts were contracted. If there were 
none, it was the duty, and therefore it was within the power, of this 
board of commissioners, to relieve and support all poor and indigent 
persons within their county; and, if there were such, this board was 
required by statute to pay any lawful obligations which they incurred 
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for the support of the suffering poor. Paragraphs 4048 and 4046. 
In either event the board had plenary power to incur obligations and 
to issue warrants for the support of the poor of its county, and it was 
f the very body upon which the statutes had imposed that duty. 

Another position of counsel for the county is that there could be no 
recovery upon some of these warrants, because the claims upon which 
they rested were not allowed at regular, but were allowed at adjourned 
or special, sessions of the board. This contention rests upon the fol- 
lowing provisions of the General Statutes of Kansas of 1889 : 

"(1659) Unlawful to Allow Claims. § 39a. It shall be unlawful for any 
board of county commissioners to allow any claim or account against the 
county at any special or adjourned meeting of the board, except for election 
expenses and jury fees; and all other claims or accounts against the county 
shall be allowed only at the regular meetings of the board in January, April, 
July and October of each year." 

"(1661) Penalty. % 39c. Any county commissioner violating any of the pro- 
visions of this act, shall be deemed guilty of a misdemeanor, and, on con- 
viction thereof, be fined in a sum not exceeding five hundred dollars, or by 
imprisonment in the county jail for the term not exceeding one year, or by 
both such fine and imprisonment" 

It is conceded that a purchaser of these warrants does not secure 
the immunity from defenses accorded to the purchaser of commercial 
paper under the law merchant. He takes them subject to the de- 
fenses that the allowance of the debts and the issue of the warrants 
were not within the scope of the authority of the board, that they were 
without consideration, and that they were fraudulently created. In 
short, he takes them subject to all defenses which challenge the merits 
of the claims. Nevertheless, the warrants themselves are prima facie 
evidence that the debts are just, and that such defenses do not exist 
It was within the power of this board, and it was its duty, to deter- 
mine the validity of the claims on which these warrants rested, to al- 
low or disallow them, and, if allowed, to issue warrants for their pay- 
ment. The statute prescribed the time and the manner in which the 
board should exercise this power and discharge this duty. It did 
exercise the power and issue the warrants, which were regular on their 
face, and were apparently prima facie proof of the validity of the 
debts which they admitted. The statute does not require that these 
warrants shall be issued or dated on the same day upon which the 
claims which they evidence are allowed, and they contain no notice 
or warning, by date or otherwise, that the board which issued them, 
and which was authorized to issue them, exercised its power at any 
other time or in any other manner than those prescribed by the law. 
The plaintiff, a citizen of the state of Illinois, is a holder of the war- 
rants. The presumption is that he found them in the open market, 
and bought and paid for them in reliance upon the legal presumption, 
which certainly accompanied them, that the county board had exer- 
cised its power at a lawful time and in a legal manner. Can the 
county defeat the warrants now, or deprive them of their force as 
prima facie evidence of its debts, in the hands of this bona fide pur- 
chaser, by proof of the bare fact that its board of commissioners care- 
lessly or willfully exercised this power on the wrong day, without 
any evidence of the fact that the claims which they represent were in 
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fact unfounded or unjust? The right answer to this question does 
not appear to be doubtful. The statute which fixes the times when 
the board may allow claims visits the penalty for its violation upon 
its violators, the members of the board, and not upon the purchasers 
of their warrants; and it is not the province of the court to extend 
the punishment to the innocent. End. Interp. St. § 458. It con- 
tains no provision that the allowances made in violation of it or that 
the warrants issued upon them shall be void. Moreover, in their 
business transactions, municipal and quasi municipal corporations are 
governed by the same rules that govern private individuals and cor- 
porations. Illinois Trust & Sav. Bank v. City of Arkansas City, 40 
U. S. App. 257, 277, 294, 22 C. C. A. 171, 182, 193, and 76 Fed. 271, 
282, 293. But neither individuals nor corporations can be permitted to 
deny, to the damage of others, the truth of statements and representa- 
tions by which they have purposely or carelessly induced such others 
to change their situation. There were lawful times and a legal way 
in which this board of county commissioners could have allowed these 
claims, and could have issued the warrants upon them. The war- 
rants were representations of the county that they had been issued, 
and that the claims which they represented had been allowed at those 
times and in that manner. The plaintiff had the right to put his faith 
in these representations, and, now that he has invested his money in 
reliance upon them, it is too late for the county to deny them to his 
prejudice. A corporation which, by the regularity of the execution of 
evidences of its debts, which is apparent upon their face, induces 
lenders or borrowers to loan money upon or to buy them, is thereby 
estopped from denying their validity or effect on the ground that, in 
their execution or in the preliminary proceedings which warranted 
their execution, its officers failed to comply with some law or rule of 
action relative to the mere time or manner of their procedure with 
which they might have complied, but which they carelessly or negli- 
gently disregarded. Union Pac. Ry. Co. v. Chicago, R. I. & P. Rv. Co., 
10 U. S. App. 98, 188, 191, 2 C. C.A. 174, 239, 241, 51 Fed. 309, 326, 
328; Sioux City Terminal Railroad & Warehouse Co. v. Trust Co. of 
North America, 27 C. C. A. 73, 86, 82 Fed. 124, 137; Board of Com'rs 
v. Sherwood, 27 U. S. App. 458, 466, 11 C. C. A. 507, 510, and 64 Fed. 
103, 108; City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 
86 Fed. 272. The county cannot defeat these warrants because they 
were issued at adjourned or special sessions of the board. 

One of the warrants in suit was issued on account of Kearney town- 
ship scrip, and it is contended that the board of county commissioners 
had no power to issue warrants for this scrip, because the law under 
which Kearney township was organized was unconstitutional. Sec- 
tions 1 and 2 of article 9 of the constitution of Kansas contain these 
provisions: 

"The legislature shall provide for organizing new counties, locating county 
seats, and changing county lines." 

"The legislature shall provide for such county and township officers as may 
be necessary." 

In State v. Board of Com'rs of Pawnee Co., 12 Kan. 426, 438, the 
supreme court of that state said: 
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"The whole power of organizing new counties belongs in this state to the 
legislature. It may provide for their organization by general law, and 
through the Intervention of the governor, or of any other officer, agent, com- 
missioner, or person it may choose; or it may directly organize a new county 
itself by special act" 

The legislature of Kansas provided by general laws for the organiza- 
tion of municipal townships within the counties of that state, and au- 
thorized the election or appointment of township officers who were 
vested with the power to have the care and management of all the 
property of their township, to superintend the various interests there- 
of, to care for the poor, to maintain roads, to levy taxes, to incur 
debts, to allow and disallow claims against the township, and to issue 
and pay warrants for necessary township purposes. Gen. St 1889, 
c. 110. It provided by general laws: 

"That so long as any one of the unorganized counties of the state shall be 
attached to an organized county for judicial purposes, it shall constitute and 
form one of the municipal townships thereof, and as such shall be entitled 
to township officers, and all things pertaining to the rights and privileges of 
a township, and be subject to the same regulations and liabilities as other 
townships of such county, and its electors shall be deemed legal electors of 
the county to which it is attached, and the officers of the county to which It 
Is attached shall have the same powers and perform the same duties, in ref- 
erence to such attached county, as they have over the municipal townships 
of their own county; • • • that all such school districts within such un- 
organized county shall be separately described and numbered by the commis- 
sioners of such organized county, who shall appoint a deputy school super- 
intendent for this purpose, and also a deputy county surveyor" (paragraph 
1610); and "that whenever any unorganized county is attached for judicial pur- 
poses to any organized county, it shall be the duty of the county commis- 
sioners of the county to which it is attached to order a special election in 
said unorganized county for the election of township officers; • • • until 
such election is held, and township officers are elected and qualified, it shall 
be the duty of the board of county commissioners of such organized county . 
to appoint all necessary township officers for such unorganized county, who 
shall hold their office until the officers elected at such special election shall 
have qualified, and the officers elected at such special election shall hold 
their office till the regular township election" (paragraph 1607). 

Under the system of government in Kansas, the essential character- 
istics of unorganized counties were names and territorial boundaries 
only, while organized counties had population, courts, and county 
officers, In addition to their names and territory. By an act approved 
March 5, 1887, the legislature of Kansas created Kearney county, and 
defined its boundaries (chapter 81, Laws 1887), and by another act 
approved on the same day it provided that "the counties of Stanton 
and Kearney are hereby attached to the county of Hamilton" (chap- 
ter 132, Id.). But the latter act was entitled "An act to attach the 
counties of Haskell and Kearney to Finney county," and was ob- 
noxious to section 16, art. 2, of the constitution of .Kansas, which pro- 
vides that "no bill shall contain more than one subject, which shall 
be clearly expressed in its title." Nevertheless, the legislative de- 
partment of the state of Kansas by the enactment of this law, and 
the executive department by its approval, treated it as valid. It was 
published and spread upon the statute books of the state. The board 
of county commissioners of Hamilton county acknowledged its valid- 
ity, and under it organized Kearney county as Kearney township, on 
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April 25, 1887, pursuant to the provisions of the general laws of the 
state found in paragraphs 1607 and 1610, supra; and from that time 
until the organization of Kearney county, on April 3, 1888, the town- 
ship organization existed and acted. During this period of town- 
ship government, the trustee of the township issued orders on its 
treasurer for claims against the township allowed by its acting board, 
pursuant to paragraphs 7085 and 7093, Gen. St. 1889; and after the 
organization of Kearney county the board of county commissioners 
allowed these township orders as just claims against the county, and 
issued for them the warrant in question, which was subsequently 
purchased by the plaintiff. He brought this action upon it. This 
case was tried on March 17, 1897. After all these things had been 
done, and on April 10, 1897, the supreme court of Kansas decided, in 
an action brought by another party against this county, upon a 
similar warrant, that the act attaching Kearney county to Hamilton 
county was unconstitutional and void, and that no recovery could be 
had on such a warrant, because neither Kearney township nor its 
officers ever had any existence either de facto, or de jure. Atchison, 
T. & S. F. R Co. v. Board of Com'rs of Kearney Co., 48 Pac. 583. 

In this state of the case, counsel for the county appeal to the rule, 
so often announced and enforced in this court, that "the national 
courts uniformly follow the construction of the constitution and stat- 
utes of a state given by its highest judicial tribunal, in all cases that 
involve no question of general or commercial law, and no question of 
right under the constitution and laws of the nation." Madden v. 
County of Lancaster, 27 U. S. App. 528, 536, 12 C. C. A. 566, 570, and 
65 Fed. 188, 192. There are, however, two reasons why the decision 
of the supreme court of Kansas to which we have adverted is not 
controlling in the case at 4 bar. He first is that it was not rendered 
until after the rights of the plaintiff were vested under a law which 
stood unchallenged and without adverse judicial construction when 
he purchased his warrant. The plaintiff was a citizen of Illinois. He 
bought this warrant, and thereby entered into a contract relation with 
the defendant, a citizen of the state of Kansas, before the statute in 
question had been declared to be void. By this action he acquired the 
right, under the constitution and laws of the United States, to have 
his contract interpreted and his rights enforced in a court of the 
United States, and a fortiori the right to the independent judgment 
of that court upon the legal questions his case presents. This case 
falls within one of the recognized exceptions to the general rule which 
the defendant invokes. That exception is that decisions of the state 
courts which affect the validity of contracts between citizens of dif- 
ferent states which were made, or under which rights were acquired, 
before there was judicial construction of the constitution or statute 
which seemed to authorize the contracts, are not obligatory upon the 
courts of the. United States. Burgess v. Seligman, 107 U. S. 20, 27, 
2 Sup. Ct 10; Pleasant Tp. v. -Etna Life Ins. Co., 138 U. S. 67-72, 11 
Sup. Ct. 215; Louisville Trust Co. v. City of Cincinnati, 47 U. S. App. 
30-47, 22 C. C. A. 334, 339, and 76 Fed. 296, 301; Jones v. Hotel Co., 
30 O. C. A. 108, 86 Fed. 370, 373. In Burgess v. Seligman, the su- 
preme court declined to follow a decision of the highest judicial tri- 



Digitized by 



Google 



SPEER V. BOARD OF COUNTY COM'rS. 761 

bunal of Missouri in respect to the interpretation of a statute of that 
state when the latter decision had been made after the transaction 
in controversy had arisen. Mr. Justice Bradley, speaking for the 
unanimous court, said: 

"We do not consider ourselves bound to follow the decision of the state 
court in this case. When the transaction in controversy occurred, and when 
the case was under the consideration of the circuit court, no construction of 
the statute had been given by the state tribunals contrary to that given 
by the circuit court The federal courts have an independent Jurisdiction 
In the administration of state laws, co-ordinate with, and not subordinate 
to, that of the state courts, and are bound to exercise their own judgment 
as to the meaning and effect of those laws. The existence of two co-ordi- 
nate jurisdictions in the same territory is peculiar, and the results would be 
anomalous and inconvenient but for the exercise of mutual respect and def- 
erence. Since the ordinary administration of the law is carried on by the 
state courts, it necessarily happens that, by the course of their decisions, 
certain rules are established which become rules of property and action In 
the state, and have all the effect of law, and which it would be wrong to dis- 
turb. This is especially true with regard to the law of real estate and the 
construction of state constitutions and statutes. Such established rules are 
always regarded by the federal courts, no less than by the state courts them- 
selves, as authoritative declarations of what the law Is.. But, where the law 
has not been thus settled, it is the right and the duty of the federal courts 
to exercise their own judgment, as they also always do In reference to the 
doctrines of commercial law and general jurisprudence. So, when contracts 
and transactions have been entered into, and rights have accrued thereon, 
under a particular state of the decisions, or when there has been no deci- 
sion, of the state tribunals, the federal courts properly claim the right to 
adopt their own interpretation of the law applicable to the case, although a 
different interpretation may be adopted by the state courts after such rights 
have accrued. But even in such cases, for the sake of harmony and to. avoid 
confusion, the federal courts will lean towards an agreement of views with 
the state courts if the question seems to them balanced with doubt Act- 
ing on these principles, founded, as they are, on comity and good sense, the 
courts of the United States, without sacrificing their own dignity as inde- 
pendent tribunals, endeavor to avoid, and in most cases do avoid, any un- 
seemly conflict with the well-considered decisions of the state courts. As, 
however, the very object of giving to the national courts jurisdiction to, ad- 
minister the laws of the states In controversies between citizens of different 
states was to institute Independent tribunals, which it might be supposed 
would be unaffected by local prejudices and sectional views, It would be a 
dereliction of their duty not to exercise an Independent judgment in cases 
not foreclosed by previous adjudication. As this matter has received our 
special consideration, we have endeavored thus briefly to state our views with 
distinctness, in order to obviate any misapprehensions that may arise from 
language and expressions used In previous decisions. The principal cases- 
bearing upon the subject are referred to in the note, but it Is not deemed nec- 
essary to discuss them in detail." 

In Louisville Trust Co. v. City of Cincinnati, supra, the United 
States circuit court of appeals for the Sixth circuit, in treating of this 
subject, said: 

"A well-grounded exception exists where contracts and obligations have 
been entered upon before there has been any judicial construction of the 
statutes upon which the contract or obligation depends, by the highest court 
of the state whose statute is involved. In such it case, if a court of the 
United States obtains jurisdiction of a question touching the validity, effect, 
or obligation of such a contract, it will, while 'leaning to an agreement with 
the state court,' exercise an independent judgment as to the validity and 
meaning of such contract, although the meaning and validity of state stat- 
utes may be an element In the case, and will not be bound to follow opinions 
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of the state court construing such statute if such decisions were rendered 
after the rights involved in the controversy originated." 

Another reason why the decision of the supreme court of Kansas 
does not rule this case is that the vital question here is not whether 
or not the act attaching Kearney county to Hamilton county was 
constitutional, but it is whether or not the unconstitutionality of that 
act, if conceded, constitutes any legal defense to an action by an in- 
nocent third party upon this warrant; and that is a question of gen- 
eral jurisprudence, which it would be a dereliction of duty for a federal 
court to decline to consider and determine for itself. Hartford Fire 
Ins. Co. v. Chicago, M. & St. P. By. Co., 36 U. S. App. 152, 156, 17 
C. C. A. 62, 65, and 70 Fed. 201, 203, and cases there cited. For these 
reasons, we have deemed it incumbent upon us to consider and de- 
termine the merits of this question; and after its consideration, 
which we have made with great deference to the opinion of the su- 
preme court of Kansas, we are constrained to say that we have been 
unable to reach the result which that court has attained. We proceed 
to state briefly the reasons upon which we rest our conclusion. 

The county of Kearney has been the same quasi municipal, political, 
and corporate entity ever since it was created, in March, 1887. It 
has during all this time had the same name, the same boundaries, and 
the same territory. Its inhabitants have undoubtedly changed, but 
the municipal entity of which they formed a part while they were 
citizens within its territory has not It has been said that the par- 
ticles which compose the human body decay and are replaced by 
others several times during the average duration of human life; but 
during all this time each man remains the same identical person, and 
his rights, duties, and liabilities do not vary with the changing com- 
ponents of his physical organization. In the same way, the inhab- 
itants of a municipal or political subdivision of a state, one by one, 
die or remove from its territory, and are replaced by others; but the 
municipal corporation remains unchanged, and its rights and lia- 
bilities are not affected by the departure of one and the advent of a 
succeeding generation of men. The same old commonwealth of Mas- 
sachusetts exists to-day which was inspired by the life and words, and 
mourned the loss, of old Samuel Adams, though perhaps no man now 
survives who lived within its borders during his life. This county 
of Kearney, then, has been the same quasi municipal body from 
March, 1887, to the present moment. During about onetyear of its 
existence it adopted the name and acted under the title of the town- 
ship of Kearney. But the township had the same boundaries, the 
same territory, and the same people as the county of Kearney during 
its entire existence. During the time while this township of Kearney 
existed, the legislature of Kansas, which had the power to make 
counties and townships, the governor of Kansas, who had authority to 
approve or veto the acts of the legislature, the officers and inhabitants 
of Hamilton county, and the inhabitants of Kearney county, all sup- 
posed that this county of Kearney was the township of Kearney. 
While the record does not disclose the several acts of the officers and 
inhabitants of this county during this period, it is conceded on all 
hands that they acted as a township for nearly 12 months, and it 
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may have been, and probably is, true, that a township trustee, a town- 
ship clerk, and a township treasurer were first appointed by the com- 
. missioners of Hamilton county, and then elected, under paragraph 
1607; that school districts were separately described and numbered; 
that the schools were supported under the superintendence of the com- 
missioners of Hamilton county, under paragraph 1610; that justices 
of the peace of the township were chosen, under paragraph 7066; that 
road overseers were elected, and roads and bridges were repaired and 
improved, under paragraphs 7070 and 7133; and that the poor of the 
county of Kearney were supported and cared for by the trustee of 
Kearney township, under paragraphs 4027, 4046, and 4048 of the Gen- 
eral Statutes of Kansas of 1889, for more than 11 months. It may be 
conceded that if the state or any taxpayer of the county of Kearney 
had challenged the acts of this township, or of its officers, by a writ 
of quo warranto, or by an application for an injunction, before publio 
interests were affected and private rights had vested under them, they 
might have been prevented. But neither the citizen nor the state 
questioned the lawful existence of this township, or the legality of the 
acts of its officers, until the life of the former was legally terminated 
by the organization of the county, and the acts of the latter had all . 
been completed, and the rights of third parties had vested under 
them. Undoubtedly, the trustee of this township supported the poor, 
the township board and the road overseers improved and repaired the 
roads and bridges, and the trustee drew orders on the township 
treasurer to pay for these repairs and improvements, the children of 
the inhabitants were taught, on the theory that this was a township; 
its justices of the peace solemnized marriages, took and certified the 
acknowledgments of deeds, and decided lawsuits, and its township 
board audited and allowed accounts, and the trustee issued warrants 
for them, which strangers purchased, while no one complained, — no 
one sounded a note of warning. Are all these acts void because 
every one was mistaken in supposing that Kearney county was at- 
tached to Hamilton county? Are the couples married by the jus- 
tices of this township still single? Are the deeds whose acknowledg- 
ments they certified, and the judgments they rendered, void? Are the 
just claims of those who supported the poor, and repaired the roads 
and bridges for this county, at the request of these township officers, 
their allowance by the township board, and the warrants issued for 
them, all void? And may this county retain the benefits and im- 
provements it has thus obtained, and yet deprive those who furnished 
them, or those who subsequently purchased its warrants, of all right 
to a return of the money which they invested in them?" We think 
not. In our opinion, there is an established rule of jurisprudence 
which prevents results so. unjust and deplorable. That principle is 
that the acts of ordinary municipal bodies into which the people have 
organized themselves under color of law depend far more upon gen- 
eral acquiescence than upon the legality of their action or the exist- 
ence of every condition precedent prescribed by the statutes under 
which they organize and act. It is that general acquiescence by the 
inhabitants of the political subdivision so organized, and by the de- 
partments and officers of the state having official relations with it, 
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gives to the acts and contracts of a Municipal or quasi municipal cor- 
poration de facto all the force and validity of the acts of a corpora- 
tion de jura The interests of the pnblic. which depend upon such • 
municipalities, the rights and the relations of private citizens which 
become vested and fixed in reliance upon their existence, the intol- 
erable injustice and confusion which must result from an ex post facto 
avoidance of their acts, commend the justice, and demand the en- 
forcement, of the rule that "when a municipal body has assumed, 
under color of authority, and exercised, for any considerable period 
of time, with the consent of the state, the powers of a public corpo- 
ration, of a kind recognized by the organic law, neither the corpora- 
tion nor any private party can, in private litigation, question the 
legality of its existence." National Life Ins. Co. v. Board of Edu- 
cation of City of Huron, 27 U. S. App. 244, 259, 10 C. C. A. 637, 647, 
and 62 Fed. 778, 787; Ashley v. Board, 16 U. S. App. 656, 671, 8 C. 
C. A. 455, 461, and 60 Fed. 55, 61; People v. Maynard, 15 Mich. 463, 
470; School Dist No. 25 v. State, 29 Kan. 42, 49, 50; City of St. 
Louis v. Shields, 62 Mo. 247, 252; State v. Carroll, 38 Conn. 449, 471; 
State v. Rich, 20 Mo. 393, 396; Clement v. Everest, 29 Mich. 19, 23; 
.Donough v. Hollister, 82 Mich. 309, 46 N. W. 782, 783; Carleton v. 
People, 10 Mich. 250; Clark v. Com., 29 Pa. St. 129; Com. v. McCombs, 
56 Pa. St. 436. 

An attempt is made to escape from the effect of this rule on the 
ground that there can be no de facto corporation under an uncon- 
stitutional law; that there can be no such thing as a corporation in 
fact where the only legal right of such a corporation to exist rests on 
a law that is clearly void. The effort must, in our opinion, be un- 
availing in this case — First, because this township was not organized 
under color of the unconstitutional law, but under color of the gen- 
eral laws of Kansas relating to township organizations; and, second, 
because the proposition is unsound that there can be no de facto cor- 
poration or de facto officer under an unconstitutional law. 

If, as in Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct 1121, the 
corporate body whose acts are in question, and the offices filled by 
its officers, were unknown to the constitution of the state of Kansas, 
and if they constituted an anomaly in its system of government, — if 
under its constitution and laws there could not be a township or 
township officers under any circumstances, as under the constitution 
of Tennessee there could not be a board of county commissioners, — in 
that case the effort of counsel for the county might succeed But, 
as we have seen, the legislature of Kansas had authority to create 
counties and townships when and as it directed. It had provided by 
general laws when the people of any political subdivision might or- 
ganize themselves into, and exercise the privileges and franchises of, 
civil townships. All these laws were constitutional and valid, and 
it was under these, and not under the void law which enacted, the at- 
tachment of Kearney county to Hamilton county, that this township 
was organized, and that its officers were chosen and acted. The law 
which attempted to attach Kearney county to Hamilton county made 
no provision for township organization, or for township officers. It 
cannot therefore be successfully maintained that there was no valid 
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law authorizing the creation of townships and the choice of township 
officers, and that for this reason there could be no de facto township 
and no de facto township officers. There were such laws, and in 
compliance with them, and under color of them, every step in the 
organization and operation of this township was taken. The only 
mistake made was that the citizens and officers supposed that a con* 
dition precedent to their action had been complied with, which had 
not been fulfilled. 

In School Dist No. 25 v. State, 29 Kan. 42, 49, 60, this very ques- 
tion was decided by the supreme court of that state. An unconsti- 
tutional law had been passed which purported to detach certain terri- 
tory from the county of Stafford, and to attach it to the county of 
Barton. Thereupon, upon the supposition that this law was valid, 
the county superintendent of Barton county and the inhabitants of 
a portion of this territory organized a school district, elected officers, 
and voted for an issue of the bonds of the district to build a school 
house under the general laws of the state. When an action was 
brought on the bonds, the trial court held that while the attaching 
act was void, and the superintendent of Barton county had no au- 
thority to organize the school district, yet it was a school district de 
facto, and its bonds were binding obligations on the de jure district 
which succeeded. Answering the position urged upon us in the case 
at bar that there could be no de facto corporation because the at- 
taching act was void, the supreme court said: 

"The plaintiff In error (defendant below) claims that school district No. 
58 could not have been a de facto organisation or school district, because, as 
It claims, there was no law In existence under which it could have been or- 
ganized, or could have a legal and valid existence. This, we think, Is a mis- 
take. It was organized under the general laws of the state authorizing the 
creation and organization of school districts (Laws 1876, c. 122, art. 8; Comp. 
Laws 1879, p. 824 et seq.); and every act that was done or performed with 
reference to the organization of this school district was done and performed 
under valid and existing laws. The school district was not organized under 
the act changing the boundaries of Stafford and Barton counties, for that 
act made no provision for the organization or creation of school districts. 
That act said nothing with reference to school districts. But the school dis- 
trict was really and in fact organized and created under said chapter 122 
of article 3 of the Laws of 1876, and the bonds were voted and issued under 
valid and existing laws, and the school-fund commissioners purchased the 
same under valid and existing laws." 

Moreover, we are unable to yield our assent to the broad proposi- 
tion that there can be no de facto corporation under an unconstitu- 
tional law. Such a law passes the scrutiny and receives the approval 
of the attorney general, of the lawyers who compose the judiciary 
committees of the state legislative bodies, of the legislature, and of 
the governor before it reaches the statute book. When it is spread 
upon that book, it comes to the people of a state with the presump- 
tion of validity. Courts declare its invalidity with hesitation and 
after long deliberation and much consideration, even when its viola- 
tion of the organio law is clear, and never when it is doubtful. Until 
the judiciary has declared it void, men act and contract, and they 
ought to act .and contract, on the presumption that it is valid; and 
where, before such a declaration is made, their acts and contracts 
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have affected public interests or private rights, they must be treated 
as valid and lawful. The acts of a de facto corporation or officer 
under an unconstitutional law before its invalidity is challenged in 
or declared by the judicial department of the government cannot be 
avoided, as against the interests of the public or of third parties who 
have acted or. invested in good faith in reliance upon their validity, 
by any ex post facto declaration or decision that the law under which 
they acted was void. This proposition is not without the support of 
eminent authority. Indeed, wfe believe it is founded in reason, and 
sustained by the great current of the decisions of the courts that 
have considered it 

In Ashley v. Board, 16 U. S. App. 656, 666, 671, 8 C. C. A. 455, 
461, and 60 Fed. 55, 61, the United States circuit court of appeals for 
the Sixth circuit held, in a learned and exhaustive opinion, that if a 
county was organized under an unconstitutional law, and if county 
bonds were issued and sold by county officers appointed or elected 
under such a law while they were recognized and treated as such by 
the inhabitants of the county and by the officials of the state, the 
invalidity of the law and of the organization would constitute no de- 
fense to an action to enforce the collection of the bonds. 

In People v. Maynard, 15 Mich. 463, the supreme court of that 
state refused to inquire, even on a writ of quo warranto, whether a 
county organization under a law which was claimed to be unconsti- 
tutional was invalid, and said: 

"In public affairs, where the people have organized themselves under color 
of law Into the ordinary municipal bodies, and have gone on, year after year, 
raising taxes, making improvements, and exercising their usual franchises, 
their rights are properly regarded as depending quite as much on the acqui- 
escence as on the regularity of their origin; and no ex post facto inquiry 
can be permitted to undo their corporate existence. Whatever may be the 
rights of individuals before such general acquiescence, the corporate standing 
of the community can be no longer open to question." 

In State v. City of Des Moines, 65 N. W. 818, 822, 824, the supreme 
court of Iowa refused to oust a de facto corporation organized under 
an unconstitutional law on the ground of acquiescence, although a 
direct proceeding by quo warranto was brought for the purpose. It 
declared that color of law was semblance of legal right, and that a 
corporation organized under an unconstitutional law was organized 
'inder color of law. 

In State v. Rich, 20 Mo. 393, Rich and another were indicted in 
the circuit court of Stone county, and a motion was made to quash 
the indictment on the ground that the law establishing the county of 
Stone was unconstitutional, so that there was no de jure county and 
no de jure court. The circuit attorney admitted the unconstitution- 
ality of the law, and the court granted the motion, and dismissed the 
defendant. The supreme court of Missouri reversed the judgment, 
and declared that "all such inquiries must be excluded whenever they 
come up collaterally, and the county, its courts and officers, must be 
treated as things existing in fact, the lawfulness of which cannot be 
questioned, unless in a direct proceeding for that purpose." To the 
same effect is City of St Louis v. Shields, 62 Mo. 247, 252. 

The same rule is applicable to corporations de facto and officers 
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de facto; and Chief Justice Butler, }n the clearest, most analytical, 
and most satisfactory discussion of this subject which we have found 
in the books, declares, in State v. Carroll, 38 Conn. 449, 471, that "an 
officer de facto is one whose acts, though not those of a lawful officer, 
the law, upon principles of policy and justice, will hold valid so far 
as they involve the interests of the public and third persons, where 
the duties of the office were exercised: * * * Fourth. Under 
color of an election or appointment by or pursuant to a public un- 
constitutional law, before the same is adjudged to be such." He cites 
six cases in which it was held that an officer acting under an uncon- 
stitutional law was acting under color of law, and was an officer de 
facto. They are Taylor v. Skrine, 3 Brev. 516; Oocke v. Halsey, 16 
Pet. 71; People v. White, 24 Wend. 520; Carleton v. People, 10 Mich. 
250; Clark v. Com., 29 Pa. St. 129; and Com. V. McCombs, 56 Pa. St. 
436, in which Judge Strong (afterwards Mr. Justice Strong, of the 
supreme court) said: "An act of assembly, even if it be unconstitu- 
tional, is sufficient to give color of title, and an officer acting under it 
is an officer de facto." To the position sometimes urged that a law 
of doubtful constitutionality may give color of law and of title to those 
who act under it, but that one that is manifestly repugnant to the 
constitution and void cannot, Chief Justice Butler makes this ad- 
mirable answer: 

"The inference to be drawn from these assumptions necessarily is that a 
manifestly unconstitutional law Is without any force whatever, and that 
whether manifestly unconstitutional or not, and whether to have the ap- 
pearance and force of law or not, are. questions for the private judgment of 
the citizen. If these assumptions were true, they would dispose of this 
case, but they are of novel impression, and fundamentally erroneous. Every 
law of the legislature, however repugnant to the constitution, has not only 
the appearance and semblance of authority, but the force of law. It cannot 
be questioned at the bar of private Judgment, and, if thought unconstitutional, 
resisted, but must be received and obeyed, as to all intents and purposes 
law, until questioned in and set aside by the courts. This principle is es- 
sential to the very existence of order in society. It has never been ques- 
tioned by any jurist to my knowledge. It was never questioned even by 
Mr. Calhoun and his disciples that an unconstitutional law of congress, man- 
ifestly and palpably unconstitutional, had the color and semblance of author- 
ity, and was obligatory upon the citizens of a state, as citizens of the United 
States, until it was nullified by an act of the state legislature, which they 
claimed might be done on the ground that the general government was the 
creature of a compact between the states, aud its laws might therefore be so 
nullified by action of the state legislatures. Certainly, they never asserted 
that a legislative enactment of a state, having all the forms of law, had not 
the force of law to all intents and purposes as against the citizens of the state, 
however repugnant to the state constitution, until set aside by the courts. 
The doctrine that a law of doubtful constitutionality may be presumed to be 
constitutional until Judicially decided otherwise, and that a law manifestly 
unconstitutional cannot be so presumed, has no existence as applicable to the 
citizen." 

The conclusion we have reached is that the warrant issued for the 
scrip of Kearney township cannot be defeated on the ground that the 
law attaching Kearney county to Hamilton county was unconstitu- 
tional: (1) Because the validity of the organization of Kearney town- 
ship cannot be questioned collaterally in this action; (2) because 
Kearney township was a de facto township, organized under color of 
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general laws of Kansas relating to townships, and not tinder the un- 
constitutional law which attached Kearney county to Hamilton 
county; and (3) because, even if it were organized under the uncon- 
stitutional law, that law, until it was challenged in or declared void 
by the judicial department of the government, was sufficient to confer 
color of legality upon the township; and it was still a de facto organ- 
ization, whose acts and contracts are vajid so far as they involve the 
interests of the public and of third persons who have relied upon 
them. 

We have now disposed of all the questions presented by this record 
save one, and that is of minor importance. The trial court peremp- 
torily instructed the jury that they could allow only f 12 on a war- 
rant for 1788.88 issued to W. J. Price for services as a commissioner. 
There is nothing in the record to show that the services of this com- 
missioner were not worth more than f 12, and nothing by which the 
amount he is entitled to receive can be accurately determined. No 
provision of statute has been found which limits his compensation to 
the amount allowed, and our conclusion is that this instruction was 
unwarranted. The result of the whole matter is that the judgment 
below must be reversed, and the cause must be remanded to the court 
below, with directions to grant a new trial It is so ordered. 



MAUKY'S TRUSTEE et al. v. FITZWATER et aL 

(Circuit Court, D. West Virginia. August 6, 1896.) 

1. Void Judgment— Revival against Heibs of Deceased Party — Unau- 
thorized Appearance by Attorney. 

A man was made a party defendant by an amended declaration In 
ejectment, and an appearance by attorney was at the same time en- 
tered for him, though he was in fact dead. The case was afterwards 
revived against his heirs by consent of the attorney, who also waived pro- 
cess, and appeared for them, though without authority to appear for 
either the deceased or the heirs, neither of whom had any knowledge of 
the action. Held, that a judgment against the heirs was void. 

1 Same— Petition to Vacate— Laches. 

A court will not refuse to entertain a petition to vacate a void judg- 
ment because not filed until 11 years after the rendition of the judgment, 
where it was rendered against the petitioners as heirs, and they had no 
knowledge of its existence for several years. 

8, Revival— Authority of Attorney to Bind Heibs of Deceased Defend- 
ant. 

Where a defendant in ejectment has appeared by a duly-authorised attor- 
ney, on his death his heirs will be bound by the action of such attorney 
in consenting to a revival, waiving process, and entering appearance in 
their behalf. 

This was a hearing on a petition to vacate a judgment entered 
herein in 1886 against the petitioners as heirs of Sela White and 
Andrew Claycomb. 

Mollahon & McOlintock, for petitioners. 

James F. Brown and Eugene Massie, for defendants. 
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JACKSON, District Judge. The only question presented to the 
consideration of the court at this time arises upon the petition of 
Thomas J. White and others, filed in this cause some 11 years after 
the case had been tried at the bar of this court, to set aside a judg- 
ment rendered in it against the petitioners. The declaration of the 
plaintiffs in this cause was served upon Benjamin Fitzwater and oth- 
ers, and filed in the clerk's office of this court at July rules, 1884 
At the time neither Sela White nor Andrew Olaycomb were made 
parties defendant to these proceedings. At the November rules, 
1884, an amended declaration was filed making additional parties 
defendants, among them the defendant Claycomb, but at this time 
neither White nor his heirs nor devisees were made parties. At the 
November term, 1884, an amended declaration was filed in court 
making Sela White a defendant with Andrew Claycomb, as joint 
owner, at which time J. M. McWhorter appeared as counsel for the 
defendants White and Claycomb to plead to the plaintiffs' declaration 
as amended. At the time this order was made in court it appears 
.from the evidence that Sela White was dead. At the spring term, 
1886, McWhorter, as counsel for Sela White and Andrew Claycomb, 
suggested the death of both of the defendants White and Claycomb, 
and waived process against the heirs of the deceased defendants, and 
agreed to appear and plead for them at the next term of the court At 
the fall term, 1886, which was the next order, the case was revived, 
upon the motion of McWhorter, by an order of the court, against 
the heirs of Claycomb and White. In December, 1886, a trial was 
had, and judgment rendered in said action against part of the de- 
fendants, including petitioners, for a large boundary of land men- 
tioned in the plaintiffs' declaration. The defendants, replying to 
this petition, claimed that one John E. Stewart was employed and 
authorized by Claycomb to employ counsel to represent him, and that, 
Claycomb having a joint interest with White in the lands, his action 
bound White, although it does not appear from the evidence in this 
case that White ever knew of the employment of McWhorter as 
counsel to represent him. 

From the view I take of this case, I do not think there is sufficient 
evidence to establish the relation of attorney and client between Mc- 
Whorter and White in his lifetime, or his heirs after his decease, and 
therefore every step taken by McWhorter in representing the inter- 
ests of White or his heirs was absolutely without authority. The 
judgment of the court, as against a man at a time when he was dead 
of course amounts to nothing, even if he had been properly impleaded 
in the cause of action; but it is to be borne in mind that there was 
an effort to amend the declaration in ejectment in a very unusual 
way. The amendment sought to be made, in the way it was done, 
could only be done by the consent of the defendants, after they had 
cognizance of the pendency of the acticto. 

After a suit is once instituted against a party who is properly be- 
fore the court on process duly served, and the party dies before judg- 
ment is obtained against him, the judgment obtained after his death 
is void. The only mode and manner in which the suit could be 
S8F.-~*ft 
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farther prosecuted would be to revive it against his heirs upon a 
scire facias sued out for that purpose. This was not done in this 
case, and inasmuch as there was no party representing the heirs of 
White who could consent to revive the suit against him, and there be- 
ing no steps taken to sue out necessary legal processes 'to revive, it 
follows that any judgment taken, either against White, after he is 
dead, or against his heirs, who are not properly before the court, must 
be held to be void in law, and would not bind the parties sought to 
be impleaded. It is contended, however, that in this case, from the 
long lapse of time, the court should presume an acquiescence by the 
heirs of White. In the judgment of the court in this case, the court 
would not be authorized to act upon a presumption of this character 
unless an unusual delay occurred after the parties had notice of the 
judgment in the casa 

It clearly appears that White in his lifetime knew nothing about 
the pendency of this action, nor did his heirs after his death have 
notice until long after the rendition of the judgment. The delay 
that occurred after the heirs became informed of their interests in- 
the property was not unreasonable. There was not such a delay as 
amounts to laches. 

As to the petitioner Sarah C. Johnson, who derived her interest 
in the property from Claycomb, there can be no question, in my mind, 
that McWhorter was counsel for Claycomb, and represented his in- 
terests in the land in controversy; and he having, as the attorney of 
Claycomb, made him a party to the suit in his lifetime, his heirs 
must be bound by the action of McWhorter, as Claycomb himself 
would be. For this reason I am of the opinion that the petition of 
Sarah C. Johnson must be dismissed. It is to be 'regretted that a 
judgment of the court of the age of the one under consideration should 
have to be disturbed after a period of 11 years has transpired; buf 
when it appears that parties have been deprived of their legal rights 
by the judgment of a court, before they were impleaded, it is far 
better that the parties should be restored to their rights, although 
the rights of other parties have in the meantime intervened. 

For the reasons assigned I am of the opinion that the- judgment 
In the case as to the petitioners should be set aside, and a further 
trial directed, as between the plaintiffs and these petitioners, at the 
bar of this court. 



MATZ et al. v. CHICAGO & A. R. CO. 

(Circuit Court, W. D. Missouri, W. D. June IS, 1898.) 

1, Code Pleading— Negligence— JonmER of Causes ov Action. 

To allege three distinct acts of negligence In one count, either one of 
which would give a cause of action prima facie,— one based on a city ordi- 
nance, one on a state statute, and the other on negligence at common law,— 
is bad pleading under the Missouri Code; and a motion to compel plain- 
tiffs to elect on which cause of action they will rely is weU taken. 
& Same— Allegations or Negligence. 

Negligence must be distinctly alleged; and, in an action for death at a 
railroad crossing, it Is Insufficient merely to aver that no watchman or 
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gates were maintained "to warn children or the public In general of .the 
approach of cars and engines/ 9 without further averring that the com- 
pany was negligent therein. 

8. Same— Argumentative Allegations. 

In a petition to recover for death at a crossing, after setting out an 
ordinance limiting the speed of trains, an averment that 'it became tbe 
duty-' of defendant's employe's not to move any cars within the city 
limits at a greater speed than six miles an hour is an allegation of a legal 
conclusion, and may be stricken out on motion. 

This was an action at law by Peter Matz and others against thfe 
Chicago & Alton Railroad Company to recover damages for the killing 
of plaintiffs' child at a street crossing. The case was heard on mo- 
tions to compel plaintiffs to elect on which cause of action they will 
rely, and to strike out certain parts of the petition. 

Scarritt, Griffith, Vaughan & Jones, for plaintiffs. 
Wash. Adams, for defendant 

PHILIPS, District Judge. The defendant has filed a motion here- 
in to compel the plaintiffs to elect upon which of the several causes 
of action they intend to rely at the trial. The petition is based upon 
the negligence of defendant's servants in charge of one of its trains 
in killing plaintiffs' child at a point where it is alleged the railroad 
intersected a public street in Kansas City, Ma It is to be kept in 
mind in the consideration of cases like this that the cause of action is 
not so much that a person has been killed by the railroad as it is 
the imputed negligence of the railroad, through its servants and 
agents, which occasions the injury or death. An injury may result 
to a person by a collision of a railroad train without any cause of 
action arising thereon to the party injured or his legal representa- 
tives; and a petition which should state in a case like this nothing 
more than that "A." was run over and killed by a locomotive engine 
and train of cars of the defendant railroad company would not state 
any cause of action, for the reason that the action is predicated of the 
negligent conduct and acts of the railroad company. Railway Co. 
v. Wyler, 158 U. S. 285 et seq., 15 Sup. Ct 877. 

There is but one count in the last-amended petition in this case. It 
is alleged in one part of the petition that there was at the time of 
the injury an ordinance in force, adopted by Kansas City, a municipal- 
ity, which prohibited conductors, engineers, firemen, brakemen, or 
other persons from moving, causing or allowing to be moved, any lo- 
comotive, tender, or cars within the city limits at a greater rate of 
speed than six miles per hour; and it is alleged that at the time in 
question the said servants and agents of the defendant railroad com- 
pany ran a locomotive engine and cars, which did the injury, at a great- 
er rate of speed than six miles an hour, and were therefore violating 
a penal statute of the city at the time of the injury, whereby a cause 
of action arises to these plaintiffs. It is next alleged that the servants 
and agents of the defendant company were guilty of negligence in 
running upon the deceased without giving him any notice or warning 
of the approach of the train, and without slowing up or slackening the 
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speed thereof. . From this it might well be inferred that the injury 
resulted from the failure of the defendant company to give the stat- 
utory warning by sounding the whistle at 80 rods from a public cross- 
ing, and for failing to either keep up said signal of warning, or by 
ringing the bell until the crossing was passed. This is another stat- 
utory cause of action. Further on, it is alleged that the said servants 
and agents of the defendant company were guilty of negligence, on 
approaching the deceased, standing on the railroad crossing, in not 
discovering his presence, which they might have done with the ex- 
ercise of ordinary care, in time to have prevented injury by checking 
the train. This is a common-law ground of recovery, predicated upon 
common-law negligence. The petition, then, after reciting these sev- 
eral negligences, concludes as follows: 

"That by reason of said negligence [which negligence is not stated] of the 
defendant, acting by and through its agents, servants, etc., in charge of and 
running said locomotive and train of cars, and by reason of the negligence 
of the defendant's said servants, agents, etc. [which is but a repetition of the 
preceding paragraph], the said locomotive and cars were by them moved and 
, run upon and against said William Matz [the deceased] at the time and place 
aforesaid, and thereby injured/' etc. 

It is thus made apparent that the plaintiffs have attempted to state 
three distinct acts of negligence, either one of which would give a 
cause of action, prima facie, — one based upon the ordinance of the 
city, another upon the state statute, and the other from negligence 
at common law. The state court of appeals, sitting in this district, 
has decided, in Harris v. Railway Co., 51 Mo. App. 125, that this is 
bad pleading, for the reason that it conjoins in one and the same 
count several causes of action, in violation of the code pleading. And 
I am persuaded after consideration that the rule thus established by 
the state court of appeals is a correct one. The defendant is entitled 
to know, before it proceeds to trial, upon which cause of action it is 
to join issue, and upon what distinct ground the plaintiffs propose to 
give battle. It is also important that both the court and the jury 
should be advised as to what distinctive issue is in the trial of a 
cause; and the verdict of the jury should be so responsive to the is- 
sue that it could be known at once upon what particular negligent 
act the jury based their verdict. A verdict on this petition would 
be a general verdict; and, if for the plaintiffs, it would be impossible 
to determine from the verdict upon which imputed negligence the 
jnry reached their conclusion. A plaintiff ought to know in advance 
his case, and what the negligence was that caused the injury. It is 
observable that the petition does not allege in its conclusion that the 
injury or death of the party resulted from all the causes of negligence 
combined, co-acting to produce a common result. But it alleges "that 
by reason of said negligence"; but which of them, or whether all 
combined, is not stated. Such pleading makes a chance medley, in- 
stead of a plain and concise statement of the facts constituting the 
cause of action, required by the Code. The motion to elect is there- 
fore well taken. 

The defendant moves to strike out certain statements made in the 
petition. The first is the allegation 'that, at the time herein re- 
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ferred to, no watchman was stationed or gates or bars maintained, 
at the said crossing of defendant's tracks, on said Agnes avenue, to 
warn children or the public in general of the approach of cars and 
engines thereto." It is not alleged that the placing of such gates 
or watchman was required by any ordinance or statute, nor is it al- 
leged that defendant was guilty of negligence in failing to do so. 

The motion to strike out is also aimed at the following allegation 
in the petition, following immediately after setting out the ordinance 
of the city aforesaid: 

"TPat, at the times herein referred to, It became and was the duty of the 
defendant's conductors, engineers, agents,*' etc., "in charge of and while run- 
ning, conducting," etc., "defendant's locomotives and cars, not to move or 
cause to be moved any locomotive or car within the city limits at the place 
aforesaid at a greater rate of speed than six miles an hour." 

This averment is quite unnecessary. It is nothing more than a 
conclusion of law drawn from the antecedent allegation of negligence 
resulting from the violation of the city ordinance. It is therefore bad, 
as not a statement of fact constituting the cause of action, and is ar- 
gumentative in stating the law of the case, which comes within the 
province of the court. The motion to strike out these statements in 
the petition is therefore sustained. 



YAGER'S ADM'R v. THE RECEIVERS.* 
(Circuit Court, B. D. Virginia. January, 1882.) 

L Master akd Skrvant— Assumption of Risks by Servant. 

A workman employed by railroad receivers as a bridge builder assumes 
aU the ordinary risks Incident to that employment, in£uding the risk of 
the falling of a bridge at the critical time of adjusting its bearings after 
taking out the false work. •* 

t. Same— Fellow Servants. 

A workman engaging with railroad receivers as a bridge builder assumes 
the risk of ail accidents incident to such work from the temporary over- 
sight or mismanagement of a foreman who is proved to be a skillful 
bridge builder, and who is in charge of the work, but who also labors 
thereon as a mechanic. 

The petition is filed in this case, as a branch of it, the property of 
the defendant company (the Atlantic, Mississippi & Ohio Railroad 
Company) being in the custody of the court, in charge of receivers who 
were in charge at the time of the accident which gave rise to the pro- 
ceeding. 

The petition claims damages to the amount of $10,000, for the killing of 
plaintiff's Intestate, J. M. Yager, about the 1st day of July, 1878, by the fall- 
ing of parts of a bridge of this •railroad while in process of erection across a 
part of the Appomattox river, at Petersburg, Va., on which intestate was at 

i This case has been heretofore reported in 4 Hughes, 102, and !s now pub- 
lished in this series, so as to Include therein all circuit and district court 
cases elsewhere reported which have been inadvertently omitted from the 
Federal Reporter or the Federal Gases. 
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the time at work, as employs of the receivers. The Intestate was carried 
down by the bridge, and fatally crushed. The falling of the bridge is sup- 
posed to have been caused by its having got a few inches out of plumb while 
the builders were adjusting it to its bearings, and putting in end braces, 
just after having removed the false work or scaffolding which had supported 
the upper chords. There are two petitions of the plaintiff in the case. The 
original petition charges negligence upon the receivers in having failed to 
supply the requisite timber for building the bridge; thereby compelling a 
resort for tlmbe? to the false work supporting the upper chords, whereby 
the structure was rendered liable to fall, and for negligence in having put 
in supervision of the work a person or persons Ignorant of the business, 
and negligent of the duties incident to it, "who, Instead of suspending opera- 
tions on finding that proper material was exhausted, not only used^rhat 
was unsuitable for the purpose, but even went so far as to resort to the 
false work or scaffolding, the removal of which rendered the bridge danger- 
ously Insecure," the more so as the structure had not been secured in its 
proper position by the proper bolts, braces, and fastenings. The original 
petition was filed May 3, 1879. The answer of the receivers to it was filed 
January 27, 1880. Depositions were taken by plaintiff in April, 1880, by 
defendants In January, 1881, and were closed by plaintiff in May, 1881. 
Plaintiff's counsel asked leave to file an amended petition on the 16th De- 
cember, 1881; and this motion was on that day heard, at which time also 
the case was heard in chief, with a saving to the defendants of the right, 
if the filing of the amended petition should be allowed, to answer that peti- 
tion, and to take testimony responsive to the pleadings in their amended 
form if their counsel should so desire. The amended petition, repeating 
the charges of the original one, charges, further, that W. S. Hanna was the 
person In charge of the said work by whose order the Intestate was on the 
bridge when it fell and killed him; that Hanna was manager of such work; 
that, in attempting to swing this bridge to its bearings, the sides fell some 
Inches out of perpendicular, causing a tendency to careen and fall, which 
fact was perfectly obvious to, and was observed by, said Hanna; that the 
accident which then occurred could have been averted by props placed against 
the sides of the bridge or ropes, and guys fastened to the top; that Hanna 
failed to adopt these precautions and all others, and precipitated the catas- 
trophe by sending men to the top of the bridge; that this top weight was 
further increased ijy the men who were there, attempting, on Hanna's orders, 
to haul up to the top heavy planks to complete the work in which they were 
engaged, and tha^jthe structure fell because of this overweight on the top. 
The plaintiff therefore charges that the said Hanna was culpably negligent 
in the discharge of his duties in and about the said work, and that the re- 
ceivers are liable in damages for his negligence. 

The evidence wholly fails to sustain the charges of the original petition 
in respect to a scarcity of timber. The weight of proof is in favor of the 
conclusion that there was abundant timber of suitable quality, and to spare. 
The weight of proof is also to the effect that the false work of the bridge 
had been removed at the time of the accident, in due course of construction, 
because it was no longer needed; that there were six lateral braces in place 
between the top chords of the bridge; that there were seven iron rods in 
place between the top and bottom chords, and properly tightened up; that 
between the bottom chords, which were of Iron and heavy, the old bridge 
work was still intact, so that lateral braces could not be placed there; and 
that there was nothing in these respects so out of usual condition at such a 
stage in the erection of such a structure as to have caused the accident. 
The opinion of Hanna and of one or more witnesses who were at work on 
the bridge when it fell was that the falling of the two chords of the bridge 
by which the intestate Yager lost his life, occurring, as it did, while tem- 
porary end or knee braces were about being put Into one of the end bents, 
was caused by the bridge having got three or four inches out of plumb, 
and by there being at the time, besides the weight of the chords and braces, 
the weight also of two men on top of the bridge, hauling up a two-inch plank 
for use as one of the temporary knee braces; rendering the structure 
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top heavy. The evidence is that the manner pursued in adjusting this 
bridge to its place after removing the false work was the same as had been 
pursued by the foreman, Hanna, in the construction of 12 or 13 bridges 
which he had previously built on this same plan; that there was not time 
after the bridge .got out of plumb for the use of props, ropes, or guys for 
steadying it; that at the time of the accident it seemed plumb to the efe; 
that, as soon as it began to fall, alarm was given to all of the workmen to 
get out of the way, who all did make their escape except Yager, who seemed 
to be deaf or absent-minded; that on a previous occasion, at Lynchburg, 
of such an alarm, Yager had acted in a similar way; and that, if Yager had 
had presence of mind to obey the alarm when given, he might have escaped. 
The evidence as to Yager is that he had been for some time a regular hand 
with Hanna in bridge building, and was an employe of the authorities of 
this railroad. The evidence as to Hanna is that he was 58 years old at 
the time of the accident; that he was a bridge builder by occupation and 
profession, and had been so for 30 years; that he had principal charge of 
the bridge force of the Atlantic, Mississippi & Ohio road from Big Spring 
In Norfolk, a distance of 275 miles, as foreman; that he had been such fore- 
man for 15 years; that he had been constantly employed during the time 
in building and repairing bridges; that he had built 13 bridges on the same 
plan as that at Petersburg, which was the fourteenth; and that the acci- 
dent there was the first that had ever happened in his experience. I think 
it was stated in argument that Hanna has died since giving his deposition. 

HUGHES, District Judge. The first question arising in this case 
is upon the pleadings, and is whether the plaintiff should be allowed 
to file his amended petition. If the petition makes a new case differ- 
ent from that made by the original petition, it cannot be admitted, for 
the reason, among others, that it is not brought within the 12 months 
allowed by statute to such claims; the general rule being that actions 
for tort die with the parties to them. If the plaintiff has any right 
to damages for negligence on the part of the receivers or their agents, 
* it is not from general habits or acts of negligence, but can only be 
from some particular act properly charged in the pleadings, and 
proved in the evidence as the especial cause ojf his intestate's injury. 
These receivers and their agents might be guilty of acts, even of 
habitual and wanton negligence, resulting, some of them, in injury 
to other persons; but this plaintiff could recover nothing except from 
some particular act of negligence specifically charged in his com- 
plaint, and proved to have affected his intestate personally. Even 
in respect to the construction of this particular bridge, the receivers, 
through their foreman, might be proved to have negligently and de- 
fectively constructed other parts of the bridge from which other per- 
sons received, or might have received, injury; yet, if the plaintiff 
should not charge and show that his intestate was injured by or in 
consequence of the defective construction of the particular part from 
which he actually received injury, he could not recover. One man 
cannot recover damages for acts which injure or are capable of injur- 
ing other men, but from which he himself receives no injury, nor for 
injuries to himself not charged in his complaint This is elementary 
law. 

A plaintiff, to make a sufficient case, must charge and prove a par- 
ticular act, or particular acts of negligence, and injury received 
therefrom. Now, the original petition in this case charges that 
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the premature removal of timbers in the false work of this bridge, 
by order of ignorant and incompetent persons put in charge of the 
work by the receivers, was the cause of the accident, while the 
amended petition charges that the accident was caused by the 
bridge getting out of plumb from the neglect of the foreman to 
use props, ropes, and guys, and from too much weight being put 
and allowed upon the top of the bridge. As the act of negligence 
charged in the original petition is disproved by the evidence, the 
case rests wholly upon the charge made in the amended petition. 
I am strongly of opinion that the charge in this last is of a differ- 
ent act of negligence from that made in the first petition; that 
the case set out is a new one, different from the first; and that 
the petition comes too late, because coming more than 12 months 
after the death of the intestate. The only alternative view to that 
just stated which occurs to me as even plausible would be to consider 
the falling of the bridge, however happening, as the act of negligence 
which constitutes the gravamen of the suit, and that the amended peti- 
tion simply repeats the charge of that act, giving another explanation 
of the manner in which it occurred. As I am unwilling to base my 
decision in this case upon a technicality, I will adopt that view of the 
subject, and treat the case as presented by the amended bill. 

Conceding at present, for the sake of the argument, that there was 
negligence on the part of Hanna, the foreman bridge builder in charge 
of the bridge of these receivers at Petersburg, the case belongs to that 
familiar class of cases, often difficult to treat, of an injury to one 
fellow servant from the alleged negligence of another. No principle 
of law is more firmly settled than the general principle that every 
person who voluntarily enters upon a particular employment for 
hire impliedly takes upon himself all the risks ordinarily incident to it, 
and especially that voluntary employes for hire in any work impliedly 
assume that risk of accident resulting in the due course of that work 
from the negligence of fellow servants. The principle is plain 
enough, and the reason of law obvious enough. But there are several 
classes of exceptions to the rule, and there is often difficulty in de- 
termining whether a particular case falls within the exception, or 
should be governed by the rule itself. It is not worth while to show 
by citation of law, for it must be conceded, that Yager, as a bridge 
builder, assumed the risks ordinarily incident to that trade; and the 
further question in this case is whether he did not also assume the 
risk of such negligence and oversight as might be committed by his 
foreman and co-employ^ in the execution of this job. 

In the case of Hough v. Railway Co., 100 U. S. 213, referred to In 
the briefs of counsel, and relied upon by each, the United States 
supreme court, acquiescing fully in the general rule, was at pains to 
discriminate the case then before it from the class of cases falling with- 
in the general principle. The accident there happened from a de- 
fective cow catcher or pilot attached to a locomotive engine, by which 
the engine was thrown off the railroad track, and the engineer scalded 
to death. The engineer had complained to the master machinist and 
the foreman of the company about the defect, and had been promised 
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a number of times that the defect should be remedied; but this had 
never been done, and the accident was the result. In that case the 
defense invoked the general rule which excuses the master from lia- 
bility to one servant for the negligence of a fellow servant, and also 
the more special rule of law (quite well settled as to cases proper for 
its application) that when an employ^ knows of a defect in a piece of 
machinery r and afterwards goes to work with knowledge of the con- 
tinuance of the defect, he thereby waives his right to claim damages 
from the consequences. But the court overruled the defense on both 
points. As to the first one, it held that agents who are charged with 
the duty of supplying safe machinery are not, in the true sense of the 
rule respecting co-employes, to be regarded as fellow servants of 
those who are engaged in operating the machinery, but are employed 
in a distinct and independent department of duty from that of the 
operator of the machinery, and are charged with the master's duty 
rather than that of the fellow servant. As to the second point, the 
court ruled that, when a master has expressly promised to repair a 
defect, the servant subsequently using the machine can recover for an 
injury caused thereby happening at such a period of time after the 
promise as it would be reasonable to allow for its performance, and 
within any period which would not preclude all reasonable expectation 
that the promise might be kept This case of Hough v. Railway Co. 
shows but one example of an exception to the general rule under con- 
sideration. It is a case of accident from the use of defective ma- 
chinery. It is not a case of accident in bridge building. In that case 
the general rule as to the nonresponsibility of a* master to one em- 
ployi for the negligence of another was set out with much care, as fol- 
lows (page 217): 

"It Is Implied in the contract between the parties that the servant risks 
the dangers which ordinarily attend or are incident to the business in which 
he voluntarily engages for compensation, auiong which is the carelessness 
of those, at least in the same work or eropttjjmerit, with whose habits, con- 
duct, and capacity he has, in the course of nre duties, an opportunity to be- 
come acquainted, and against whose neglect, or incompetency he may himself 
take such precautions as his judgment or inclination may suggest" 

This general rule, thus carefully enunciated by Mr. Justice Harlan, 
is the one which must be held to determine the case at bar, unless it 
can be brought within some exception equally clear and well settled, 
because it must be assumed that Hanna and Tager were co-employes, 
one as foreman, and the other as journeyman, in aft employment in 
which they had been working with each other for some time, and in 
which they had had full opportunity for becoming acquainted with 
each other's "habits, conduct, and capacity." I am not able to gather 
from the argument of counsel for the plaintiff what particular class of 
exceptions to the general rule of nonliability it is within which they 
suppose the present case to fall. It is not, as the case of Hough v. 
Railway Co. was, one of defective machinery known to have been out 
of repair by intestate and foreman, and which the intestate had a num- 
ber of timfes complained of ineffectually. . The court was dealing with 
such a case, and detached expressions appropriate to such a case can- 
not logically be applied to the present case. The court was showing 
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that that case was, by reason of its own particular facts, an exception 
to the general rule, and was at pains to set out the especial grounds 
on which it discriminated that case from those governed by the general 
law. Certainly, the case of a locomotive engine being thrown from a 
railroad track by a defective cow catcher, which the proper officers of 
the company had frequently promised, but had neglected, to put in 
repair, is a very different one in all its elements from that of the 
falling of the parts of a new bridge while in the course of erection from 
circumstances arising at the moment, equally unforeseen and unex- 
pected by the foreman and the intestate journeyman. 

Nor is the case of Flike v. Railway Co., 53 N. Y. 549, cited by plain- 
tiff's counsel, at all in point. There the injury occurred from a 
freight train, on which the plaintiff's intestate was fireman to the 
locomotive, having run into a portion of another freight train running 
ahead of it, which had broken loose and become separated from the 
forward train, and could not be controlled in consequence of there 
having been an insufficient number, and not the usual number, of 
brakemen on the forward train. They were heavy freight trains, run- 
ning at intervals of five minutes apart It was the business of the 
head conductor stationed at Albany to make up the trains, and to pro- 
vide them with brakemen and other train operatives. The court held 
that this stationary head conductor was to be regarded as represent- 
ing the company in respect to some of the duties belonging to him; 
and, as to these, was not, in his relation to the fireman of a train, 
such a co-employe' as was contemplated by the general rule of a 
master's nonliability. It held that the hiring of a brakeman, and 
assigning him to duty, and providing a train with a sufficient number 
of brakemen, was part of the company's duties, in relation to which 
the head conductor stood in the place of the company, and that, though 
he had other duties in respect to which he stood in the relation of 
co-employ^ to the intestate fireman, yet that his acts could not be 
divided up, and a part of thfcfo be regarded as those of the company, 
and a part those of its employes; saying, "As well might the company 
be relieved if the train was started without an engineer, or without 
brakes, or with a defective engine." The court, in this case, was di- 
vided four to three; and the exception to the general rule, which this 
precedent has not very firmly established, consists in a general agent 
of a company discharging general duties, from stationary head- 
quarters, being distinguished from the class of employe's contemplated 
by the general rule. Certainly, that case is wholly different from the 
one at bar, both in its facts and the principles involved. Hanna 
was an employ^ of the receivers of this railroad, a foreman engaged at 
manual labor in a special class of work along with other workmen. 
He was depended upon to take charge on the spot in person of every 
job of bridge building or repairing that was required on a long section 
of the railroad. But he did this in detail. He had no stationary 
headquarters. His service was not limited to giving orders from a 
central point to workmen at a distance, but he was personally present 
in executing each job, laboring with his own hands as a mechanic 
along with the rest of his gang in its execution. He was so actually 
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engaged when the accident under present consideration happened, 
and therefore I am of opinion that he was a co-employ^ of Yager in 
every particular and every sense, so carefully defined by Mr. Justice 
Harlan in Hough v. Railway Co., 100 U. S. 217, in the language I 
have quoted at length. 

But I am not convinced by anything appearing in the evidence that 
there was in the falling of the bridge at Petersburg, on July 1, 1878, 
culpable negligence on the part of Hanna or any other co-employ^ of 
the plaintiff's intestate, Yager. Counsel for plaintiff assumes in 
argument that Hanna saw that the bridge was out of plumb a greater 
or less time before the accident occurred, and that he then increased 
the danger of falling from that cause by sending two men on top of 
the bridge, and ordering them to pull up heavy timbers after them, 
thus rendering it top heavy. Such is not my reading of the evidence. 
Hanna testifies that, judging by the eye, the bridge looked plumb, and 
that, believing it plumb, he went on to put in the cross-pieces in the 
end bent, as he had done before in building other bridges like this, and 
as he did in building this bridge itself shortly afterwards. He no- 
where says that he saw that it was out of plumb before the structure 
began to fall. He testifies that, if he had known or apprehended 
such a thing, there were several ways in which he could have guarded 
against the accident; but it seems not to have occurred to him to re- 
sort in advance to these expedients, because such an accident hacT 
never before happened in his experience of 15 years. It is true that, 
in accounting for the accident after it had happened, he ascribed it to 
the fact that the structure had got a few inches out of plumb, and was 
overloaded at the top; but, in so doing, he does not state as a fact, or 
even imply, that he had seen that the structure was out of plumb be- 
fore it began to fall. This accident may have been one of the many 
that periodically happen whose real cause cannot be predicated with 
certainty. It occurred in one of the long days of a hot summer, and 
the men engaged may have been partially unnerved and relaxed with 
the heat of the weather. Few men ever prove such a character for 
care and skill and experience as is proved for Hanna as a bridge 
builder; and I am unwilling to ascribe culpable negligence to him in 
the falling of this bridge at Petersburg. 

The petition must be dismissed, but without costs. It must be dis- 
missed — first, because the deceased man, Yager, in engaging with 
these receivers for wages, as a bridge builder, took upon himself all 
the ordinary risks incident to that employment, including the risk of 
the falling of this bridge at the critical time of adjusting it to its bear- 
ings, after the taking out of the false work, during the putting in of 
the upper braces of the end bent; second, because, in engaging in this 
occupation, he took upon himself the risk of all accidents incident to 
such work from the temporary oversight or mismanagement of his co- 
workman Hanna, the experienced and skillful foreman bridge builder, 
who was laboring with him, and directing this job; and, third; because 
the evidence does not show that the falling of this bridge was caus- 
ed by any fault of the receivers, or by the culpable negligence of their 
foreman bridge builder, Hanna. 
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SABRE v. MOTT. 

(Circuit Court, D. Vermont July 30, 189a) 

L Assault and Battery— Justification. 

One bas no right to take a paper from the person of another by torot 
or threats, even if he has a right to the possession thereof. 

& Same— Damages. 

Five hundred dollars damages to one who was assaulted by being seized 
by the collar at the throat, and threatened with the fist, whereby he was 
afflicted with nervous prostration, is not an excessive award. 

This was an action for assault and battery brought by George W. 
Sabre against Henry Mott. Heard on motion to set aside the verdict 
as excessive and for error. 

Felix W. McGettrick, for plaintiff. 

Hiram M. Mott and James L. Martin, for defendant 

WHEELER, District Judge. The plaintiff, the defendant, and one 
Langlois were together to carry out a contract signed by the plaintiff, 
by which a mortgage held by him was to be foreclosed at the expense 
of the defendant, and he was to quitclaim the premises on payment 
of the sum due, and which the defendant had assigned to Langlois, 
who had on the day before brought the contract, and paid the sum due, 
fo the plaintiff, who had kept the contract without objection from 
Langlois, and had it with him in his pocket, but he had not delivered 
the deed because not assured that the expenses of the f oreclosnre had 
been paid. When this was alluded to, the defendant demanded the 
contract or a receipt for the money, both of which the plaintiff re- 
fused; whereupon the defendant seized the plaintiff by the collar at 
his throat, and pushed him violently against the wall of the room. 
This suit is brought for this assault. The plaintiff testified that the 
defendant said that he should never leave the room till he gave up the 
' contract or signed his name, and swung his fist close to the plaintiff's 
face while holding him, and that this brought on previous nervous 
prostration again, and caused him much suffering and disability. 
The defendant denied the threats and swinging of his fist, but not 
the seizing of the plaintiff by the collar at his throat. Neither of them, 
nor any one, testified to any attempt by the defendant to take the con- 
tract from the plaintiff, and all agreed that he did not give it np nor 
sign anything. 

Counsel for the defendant urged that he, because of his interest in 
the contract and duty to see it fulfilled, had a right to retake it from 
the plaintiff, and to use what force would be necessary for that pur- 
pose, and that the question whether he used more force than that 
should be submitted to the jury; but the jury were directed that, as 
the defendant admitted the assault, the claim to the contract afforded 
no justification, in any view of the evidence, and that the plaintiff 
was entitled to a verdict for something, and the question of damages, 
actual and exemplary, only was submitted. A verdict for |500 was 
rendered, and the cause has now been heard on a motion to set it 
aside for error in this ruling, and as excessive. 
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The contract to convey belonged to Langlois. He had a right to 
rely upon the plaintiff's performance of it, without keeping it himself, 
and when he let the plaintiff take it the plaintiff's possession of it 
would seem to be rightful. The defendant had no interest in it except 
to have it carried out with Langlois, and he does not seem to have had 
any right to disturb the possession acquired from Langlois. But, if 
he had such a right, the paper had been in the plaintiff's peaceable pos- 
session for a day, and the right was in dispute, and he could not law- 
fully use force to assert it. 2 Am. & Eng. Enc. Law (2d Ed.) 983; Bow- 
man v. Brown, 55 Vt 184. And, if he had a right to use force to take 
the property, it could only be for that purpose, and he would have no 
right to use force upon the person of the plaintiff to compel him 
to deliver the property. This was held in Hodgeden v. Hubbard, 18 
Vt. 504, relied upon in behalf of the defendant here. And, as to the 
right of an owner to retake personal property, Blackstone said: "If, 
therefore, he can so contrive as to gain possession of his property 
again, without force or terror, the law favors and will justify his 
proceeding." But the right should never be exerted "where such ex- 
ertion must occasion strife and bodily contention, or endanger the 
peace of society." 3 Bl. Comm. 4. No authority has been cited or 
noticed to the contrary of this. So, no right to the contract, however 
absolute, would justify taking it by force from the plaintiffs person, 
and much less would it justify any assault upon his person to compel 
delivery of it; and there was no question about the ownership of the 
paper, or the amount of force necessary to retake it, to submit to the 
jury, upon the evidence, as decisive for the defendant of the justifica- 
tion set up. The damages were wholly within the judgment and dis- 
cretion of the jury, and those found are not sufficiently large to show 
that they were moved by passion or prejudice, or anything besides 
the fair exercise of their best judgment and discretion in the perform- 
ance of their duty* Motion overruled. 



Bx parte BALLINGBR et al* 
(District Court, D. Virginia. April 2, 1882.) 

PlBACY— JUBIBDIOTION OF FEDERAL COUBTS. 

Rev. St § 5370, making robbery, etc., on a vessel wlthrtn tide waters 
piracy, punishable In the federal courts, is limited by section 5328 to acts 
committed outside the territorial jurisdiction of the state courts; and 
hence a robbery committed on a ferryboat while passing on the Potomac 
river, between Washington, D. O., and Alexandria, Va., la not cognisable 
in the federal court in Virginia. 

This was a proceeding by writ of habeas corpus. The applicants for 
the writ had been committed to jail in Alexandria, Va., by United 

* This case has been heretofore reported In 5 Hughes, 387, and Is now pub- 
lished In this series, so as to include therein all circuit and district court 
cases elsewhere reported which have been inadvertently omitted from the 
Federal Reporter or the Federal Cases. 
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States Commissioner Fowler, on a charge of piracy. The acts of al- 
leged piracy were committed on board a ferryboat which was then on 
its way from Washington, D. C, to Alexandria, Va., and consisted in 
forcibly seizing and throwing overboard certain newspapers which 
were intended for circulation in Alexandria. 

Westel Willoughby and L. L. Lewis, Dist. Atty., for the United 
States. 

Charles E. Stuart, F. L. Smith, S. G. Brent, and Edmund Burke, for 
the accused. 

HUGHES, District Judge. The prisoners are in jail on a charge of 
piracy, alleged to have been committed on one of the ferryboats plying 
between Washington and Alexandria, on the Potomac river, on tide 
water. The offense charged is the taking with violence certain prop- 
erty from a passenger on the steamer. The arrest is based upon sec- 
tion 5370 of the Revised Statutes of the United States, which makes 
robbery or murder in or upon a vessel on tide waters piracy, and fixes 
upon such a crime the penalty of death. The prisoners are committed 
to jail here to await indictment in the District of Columbia. 

Piracy was originally an offense known only to the admiralty and 
international law. Murder, robbery, or depredation, committed in a 
general spirit of hostility to mankind, on the high seas, was called 
"piracy." It was cognizable only by the admiralty court But as 
pirates often invested havens, bays, rivers, and inlets, and committed 
like offenses there, it became necessary for the nation whose jurisdic- 
tion was thus infested and violated to declare similar acts, though 
committed on waters other than the high seas, to be piracy, and to 
make it cognizable by the local criminal courts. In this way rose the 
statutory crime of piracy. The constitution of the United States gives 
to congress power to establish admiralty courts, and to prescribe their 
jurisdiction. Congress has exercised this power only to the extent of 
conferring upon the admiralty courts jurisdiction in civil causes aris- 
ing upon contract and tort. But it has given the admiralty courts no 
criminal jurisdiction, for the reason that the constitution guaranties 
a jury trial in criminal prosecutions, and juries are unknown to the 
admiralty law. Congress has vested criminal jurisdiction in the cir- 
cuit and district courts of the United States, sitting as courts of com- 
mon law. It has conferred upon those courts the cognizance of crimes 
committed on American vessels on the high seas, and of crimes com- 
mitted on vessels within the havens, bays, and rivers affected by the 
tides; statutory piracy being among the crimes of which cognizance is 
thus given to the federal courts. But by the crimes act of 1790 this 
jurisdiction over certain crimes committed within the tide-water in- 
lets, bays, rivers, etc., was conferred by a section which limited It to 
such crimes as are committed "out of the jurisdiction of any particular 
state." The criminal jurisdiction of the states is exercised by local 
courts, whose powers do not extend beyond the body of the counties, 
respectively. But the body of the county has always been held to 
embrace all waters that lie within the fauces terras; that is to say, 
within lines supposed to be drawn from one utmost point of land to am- 
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other utmost point. Over such waters, of course, the jurisdiction of the 
courts of the counties (that is to say, the jurisdiction of the states) 
extends. And therefore congress, in giving jurisdiction to the na- 
tional courts over certain crimes committed in bays, rivers, inlets, etc, 
affected by tides, as has been stated, in order to avoid a conflict of 
jurisdiction, and also for the reason that it was unnecessary to provide 
for the trial of crimes already cognizable by competent courts, gave 
jurisdiction to the federal courts over such of these crimes only as 
should be committed in waters outside of the jurisdiction of the states, 
outside the fauces terra, outside the bodies of counties. So, likewise, 
in the crimes act of 1820 the section which relates to piracy, and from 
which the present section 5370 is taken, contains the following clause, 
viz.: "Provided that nothing in this section contained shall be con- 
strued to deprive any particular state of its jurisdiction over such 
offenses when committed within the body of a county," etc. In con- 
struing this statute, the United States supreme court, in the Case of 
Jackalow, 1 Black, 484, held that the special verdict which was found 
was insufficient to warrant a judgment to be rendered upon it, because 
it failed to show whether or not the offense was committed outside of 
the jurisdiction of New York, beyond the forks of the land of the 
adjacent county. See, also, IT. S. v. Beavans, 3 Wheat 336. And 
Mr. Bishop, the best writer on Criminal Law, remarks that, "within 
the counties, the dominion of the state and the common-law jurisdic- 
tion of their courts are practically almost as exclusive as if congress 
had no constitutional authority in exceptional localities there/' This 
proviso, requiring that the piracy shall be committed in water outside 
the state jurisdiction, to be cognizable by United States courts, was 
dropped in transferring the section from the act of 1820 into the 
present Revised Statutes, where it stands as section 5370; and that 
section, so unqualified in its tenor, is well calculated to mislead the 
examining and committing officers of the United States, as it did in 
this case. But section 5370 is nevertheless qualified by a provision 
of law equivalent to the proviso which the codifier dropped. Section 
5370 stands in a title of the Revised Statutes dealing with crimes, and 
is to be construed in connection with section 5328, standing in the 
beginning of that title, which declares that "nothing in this title. shall 
be held to take away or impair the jurisdiction of the courts of the 
several states under the laws thereof." Now, I take it to be unques- 
tionable that the crime of robbery, such as is set forth in the papers 
before me, is cognizable by the proper court of the District of Columbia 
for trying common-law offenses. And therefore that court, having 
jurisdiction to try this offense of robbery, would have such jurisdiction 
"taken away" and "impaired/' if a court of the United States should 
try this national offense of piracy. The offense for which these pris- 
oners are held was not committed out of the jurisdiction of the Dis- 
trict of Columbia. Indeed, there are two local jurisdictions for certain 
purposes over the Potomac river, between Alexandria and Washing- 
ton, — that of Virginia as well as that of the District; and to try the 
offense of piracy in a national court would be to take away and impair 
two local jurisdictions, and doubly violate the inhibition of section 
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5328. The proceeding under which the prisoners are held having 
been without jurisdiction, their imprisonment is without law, and they 
must be discharged. I will sign an order of discharge. 



PECK, STOW & WILCOX CO. v. PRAY et at 

(Circuit Court, D. Connecticut July 22, 1888.) 

1. Patents— Preliminary Injunction. 

Where a patent had been in active life for 14 years, and large numbers 
of the patented article had been made and sold under it, without any 
question of its validity, held, that a preliminary injunction would be 
granted against an infringer. 
& Bame— Pawl and Ratchet. 

The Ellrich patent, No. 293,967, for an improved pawl and ratchet, held 
valid and infringed, on motion for preliminary injunction* 

Wm. Edgar Simonds, lor complainant 
A. M. Wooster, for defendants. 

SHIPMAN, Circuit Judge. This is a motion for an injunction 
pendente lite to restrain the infringement by the defendants of claims 
2 and 3 of letters patent No. 293,957, dated February 19, 1894, to Rob- 
ert E. Ellrich, for an improved pawl and ratchet. 

The invention is described in the specification as follows: 

"My Invention relates to improvements In ratchets having two pawls; and 
it consists in the construction of the pawls, and the means for operating them 
hereinafter set forth, and more particularly pointed out In the claims. Each 
of the pawls has three flat faces, one of which comes against the ratchet; 
and a flat bar operates on one of the other faces to hold the pawl against the 
ratchet, and on the other to hold the pawl away from the ratchet. The bar 
operates on both pawls, and a spring holds the bar against them. The ratchet 
teeth have bearing surfaces on both sides for the pawls to operate against 
When one of the pawls engages the ratchet, motion is allowed in one direc- 
tion; and when it is raised, and the other pawl engages the ratchet, motion 
is allowed in the opposite direction. When both pawls engage the ratchet, 
motion is allowed in neither direction." 

The bar bears against the pawls at all times; and, when a pawl is 
engaged with the ratchet, the bar will bear upon one of its faces, 
and hold a face against the ratchet; but, when the pawl is thrown up 
and disengaged from the ratchet, the bar will bear upon another face, 
and hold the pawl away from the ratchet. "Both pawls operate in 
the same manner, and when the bar, D, is holding one in engagement, 
it serves to hold the other out, or vice versa, or it may hold both 
pawls in or out of engagement at the same time." The patentee also 
said in the specification: "The device for operating the pawls may 
be somewhat varied without departing from the spirit of my inven- 
tion, as, for example, two springs may be used in place of one spring 
and the bar." 

Claim 1 describes the invention too broadly. 

Claims 2 and 3 are as follows: 

"(2) The combination, with the ratchet, and either pawl having a means 
for engaging the ratchet and two flat faces, of a bar, as D, adapted to bear 
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upon one of the faces to hold the pawl against the ratchet, and npon the 
other face to hold it away from the ratchet, as set forth. 

"(3) The combination of a ratchet wheel, B, having teeth, b, both sides of 
which are adapted to be engaged by the pawls, with two pawls, each of which 
has two flat faces, and means for throwing them Into or out of engagement 
with the ratchet, separately or together, and a bar, D, having a spring, 6% 
behind It, for holding the pawls in any position In which they are placed, by 
bearing on one or the other of the flat faces, as herein set forth." 
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No litigation or adjudication has ever been had upon this patent. 
It has been in active life for 14 years; and from March 3, 1891, when 
the complainant and present owner became a licensee, to February 1, 
1898, the complainant sold 116,632 bit braces made under it; and its 
validity, until the acts of the defendant, was acquiesced in or conceded 
by the trade and the public. The defendants recently began to make 
and to sell, but not to a large extent, a bit brace which has two ele- 
ments, viz. the ratchet and pawls, as described in claims 2 and 3, and in- 
stead of the bar and spring has a long spring shaped like an inverted U, 
the resilient sides or arms of which bear against the pawls. The de- 
fenses against the motion are that this brace does not infringe the two 
claims of the Ellrich patent, if the means by which the pawls are to be 
thrown into or out of engagement with the ratchet are limited to the 
described means, but, if the means are not thus limited, that the pat- 
ent is invalid by reason of its close relation to the prior art Pawls 
and ratchets have long been used as a part of small hand tools like bit 
braces, so that, by a change of the engagement of a pawl with the 
ratchet teeth, the shaft which carries the tool chuck can be rotated 
in a different, or perhaps opposite, direction from the one in which it 
was previously moving. Ten forms which antedate the Ellrich pat- 
ent are shown in the defendants' affidavits. The new thing which 
88F.-60 
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Ellrich did, and which is described in claim 3 more perfectly than 
elsewhere, was to combine a single ratchet wheel having two-faced 
teeth with two pawls which could engage separately or simultaneously 
with the single wheel. The pawls must have flat faces, and the" de- 
scribed means of engagement must be a flat-faced bar, and a spring or 
their equivalent, acting automatically. Inasmuch as he has a single 
ratchet wheel, he departed from the ratchet hand drill shown in the 
patent to I. N. and R N. Cherry, No. 240,575, dated April 26, 1881, 
which has two ratchet wheels side by side and a pawl for each. This 
device had the defendants' U-shaped spring, by which pawls and 
ratchet were made to engage with each other. If the substitution of 
a single ratchet with the two-faced teeth for a double ratchet wheel 
was an inventive act, — and there is thus far in the case, in view of the 
history of the patented device, no adequate reason upon which to base 
an adverse conclusion, — claims 2 and 3 contain a patentable invention. 
Consolidated Brake Shoe Co. v. Detroit Steel & Spring Co., 47 Fed. 
894. 

The defendants' device is that of the Ellrich specification with the 
long spring of Cherry in the form of an inverted U, instead of the bar 
and spring of Ellrich. The U spring is a combined bar and spring. 
By reason of the curvature, the arms of the bar have a constant 
resilient action, or the action of a spring. It is such a variation of 
the bar, D, and its spring, as to be within the terms of the specifica- 
tion and of claims 2 and 3. The motion for an injunction, pendente 
lite, against the infringement of those claims, is granted. 



BALLOU v. EDWARD A. POTTER & CO. 

(Circuit Court, D. Rhode Island. July 22, 1896.) 

No. 2,549. 

1. Patents— Infringement Suits— Dehurber for Want of Patentability. 
A patent will not be declared void for want of invention on demurrer 
to the bill, unless it seems clear that under no possible state of proofs 
could invention be shown. 
3. Same— Manufacture of Safety Pins. 

The Ballou patent, No. 380,380, for an improvement in the manufacture 
of safety pins, is not so manifestly lacking in invention as to warrant the 
court in adjudging it void on demurrer to the bill. 

This was a suit in equity by Barton A. Ballou against Edward A, 
Potter & Co., for alleged infringement of letters patent No. 380,380, 
issued April 3, 1888, to complainant, for an improvement in the 
manufacture of safety pins. The cause was heard on demurrer to the 
bill 

Warren R Perce, for complainant 

Wilmarth Thurston and Charles A. Wilson, for respondent. 

BROWN, District Judge. The defendant demurs to the bill, as- 
signing the following causes: 
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"(2) That the letters patent Issued to Barton A. Ballon, for Improvement 
In the manufacture of safety pins, No. 380,380, dated April 3, 1888, infringe- 
ment of which is charged in said bill of complaint, is wholly void upon its 
face for want of patentable novelty and invention. 

"(3) That said letters patent does not upon its face disclose any patentable 
novelty or invention over and above what was, long before the alleged In- 
vention of the said Ballou, within the common and general knowledge of the 
public, of which the court will take judicial notice, and that for this reason 
said letters patent is wholly void upon its face. 

"(4) That said letters patent Is for a process of manufacture, and is upon 
its face for a process which involves nothing but mechanical operation or 
function of certain machines, apparatus, or devices, and Is therefore upon its 
face for a process which is not patentable under the law, and. is wholly un- 
warranted by law, and void upon its face." 

The claim is as follows: 

'The improved process of manufacturing safety pins herein described, con- 
sisting in forming the central portion of the wire blank into a body portion, 
a, by a die and plunger, swaging one end of the wire to give it a longitudinal 
groove, reducing, elongating, tempering, and pointing the opposite end of the 
wire by cold-swaging dies, and bending the ends so as to make them engagea- 
ble with each other, substantially as specified." 

The defendant argues, first, that, each of the operations being old 
and well known, there is no invention in performing all of the opera- 
tions upon one and the same piece of wire for the reason that there is 
no co-relation or co-operation between the several operations. The 
complainant contends that, as a matter of fact, there is such co-opera- 
tion. I do not think that the court would be justified, in finding that 
under no possible state of proofs can invention be shown in this case. 
Patent Button Co. v. Consolidated Pastner Co., 84 Fed. 189. 

Secondly, the defendant contends "that, even if said patent discloses 
any invention, it does not disclose anything which is patentable as a 
process." The case of Locomotive Works v. Medart, 168 U. S. 68, 
15 Snp. Ct 745, does not seem conclusive on this point The patent 
is not for the mere function of a machine, Irat for a process which 
possibly may be regarded as a compound process, whereby there is 
given to a wire blank certain related properties of elasticity and 
temper, as well as a certain shape. Blakesley Novelty Co. v. Connecti- 
cut Webb Co., 78 Fed. 480. In that case it was said by Judge Town- 
send, of a compound process: 

"In such a case I understand that there may be invention, if there is such 
change in the method or arrangement of operation as involves invention, and 
produces a new and useful result." 

Conceding that each of the operations was old, the question is 
whether, by any possible state of proof, the complainant can show 
that his combination or series of operations is new, and produces a 
new result constituting an invention. See Cochrane v. Deener, 94 
U. S. 780, cited in Locomotive Works v. Medart While I am of the 
opinion that the question of patentability is doubtful, and that there 
is much force in the suggestion that there is merely aggregation rather 
than a true combination, it seems to me that upon each cause of de- 
murrer there arises a question of invention which may possibly turn 
upon evidence, and that, in view of the rule that a demurrer for want 
of invention should be sustained only in very dear cases, and that 
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doubts should be resolved against the defendant, the question of the 
validity of the patent should be reserved for final hearing. De* 
murrer overruled Question of costs reserved. 



COMPUTING SCALE CO. v. KEYSTONE STORE-SERVIOD 00. 

(Circuit Court, W. D. Pennsylvania. June 7, 1898.) 

1. Patents— Construction of Claims. 

When a claim, read in its common, ordinary meaning, is explicit and 
dear,— when there is no apparent uncertainty,— there is no room for con- 
struction, or for expert evidence as to the meaning of the claim. 
8. Same— Weighing and Price Scale. 

The Pitrat patent, No. 385,005, for a weighing and price scale, construed, 
and held not infringed as to claim 12. 
a Same— Computing Scale. 

The Culmer patent, No. 486,668, for a computing scale* construed, and 
held not infringed as to claim 1. 

Church & Church, for complainant 

John R. Bennett and H. EL Bliss, for respondent 

BUFFINGTON, District Judge. By this bill the Computing Scale 
Company charges the Keystone Store-Service Company with the in- 
fringement of claim 12 of patent No. 385,005, issued June 26, 1888, to 
J. E. Pitrat, for a weighing and price scale, and of claim 1 of patent No. 
486,663, issued November 22, 1892, to J. W. Culmer, for a computing 
scale. Bearing in mind the statutory requirement that the patentee 
"shall particularly point out and distinctly claim the part, improve- 
ment or combination which he claims as his invention or discovery" 
(Rev. St § 4888), we turn to the patent of Pitrat to ascertain from 
such patent itself what invention was made and claimed. If we are 
able to ascertain those facts from that instrument, we have no need 
to go further; for when a claim, read in its common, ordinary mean- 
ing, is explicit and clear, — when there is no apparent uncertainty, — 
there is no room for construction. Rich v. Close, 4 Fish. Pat Cas. 
279, Fed. Cas. No. 11,757; United States GlasB Co. y. Atlas Glass 
Co., 88 Fed. 493. 

The patent refers to combination weighing and price scales, which 
in themselves were not new in the art, and Pitrat's invention was 
for improvements. Without going into the details of Pitrat's sug- 
gested improvements or a description of scales of that general type, 
it is sufficient to say that Pitrat showed two specific forms, alike 
in general features, but differing in details. In both the indicating 
beams were pivoted on a frame adapted to shift its position with 
reference to the body of the scales. The medium of interrelation 
was a connecting rod, which, with the scale proper, retained a station- 
ary position. Consequently the movement of the scale-beam frame 
changed the leverage point of the platform weight upon the scale 
beam, and so necessitated a change in position of the weight or 
weights upon such scale beams to secure an equipoise. This scale- 
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beam shifting was required by the fact that, in price and weight 
scales, we have the two units of calculation, viz. price and weight. 
By an ingenious system of gradations on different portions of the 
scale beam and the use of an additional poise, — things not original 
with Pitrat, — means are afforded of figuring the net amount of diverse 
weights at diverse prices. Computation at the lowest desired price 
per pound was impossible in one form of device suggested by Pitrat. 
The position of the pivotal supports upon which the scale beam bal- 
anced was such that the head block could not reach the center of the 
beam. To overcome this mechanical objection, Pitrat suggested 
another form of construction. In it the pivotal support was bow 
shaped, the open side being towards the head block. "The pivotal 
support, O," says the specification, "is bow shaped, thereby allowing 
the head block to reach the center of the beam or come in line with 
the pivotal supports, which permits computation to be made at the 
lowest desired rate per pound, — a thing not attainable by the con- 
struction first described." It will be noted that the foregoing ex- 
tract contains the only reference in the patent to alignment, and 
that the alignment there spoken of is not a fixed and unchangeable 
one, but one resulting from a change in the relative position of parts. 
An examination shows that in the twelfth claim we find that which 
in apt words embodies the invention disclosed as above stated in 
the specification. That claim is for "the combination with the price 
beam, having its left branch slotted, of the head block, having the 
rod, e, pivotally connected therewith, and mounted in said slot, 
whereby the pivotal supports of the beam and rod, e, may be 
brought into alignment, as and for the purpose described." 
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Such being the case, the specification particularly pointing out an 
invention to which the claim, and every element thereof, is presumably 
referable, there being no other invention particularly pointed out 
to which the claim can refer, we are justified in concluding that the 
disclosure of the specification and the subject-matter of the claim are 
the same, and together constitute a compliance with the statutory 
mandate that the patentee "shall particularly point out and distinct- 
ly claim the part, improvement or combination which he claims afl 
his invention or discovery." 

The patent issued being then in itself self-sufficient and explana- 
tory, what need is there of a resort to extrinsic evidence to ascertain 



Digitized by 



Google 



COMPUTING SCALE GO. T. KEYSTONE STORE-SERVICE 00. 791 

its meaning? In a late case, that of United States Glass Go. v. 
Atlas Glass Co., 88 Fed. 493, this court had occasion to say what we 
regard as especially pertinent to this patent. In substance we there 
said, if the meaning is clear, construction is not to be resorted to to 
create doubt, and then a liberal construction given to the doubt, 
which results in presenting to a patentee, not what he claimed, but 
what he failed to claim. Such liberality is not construction, but 
reconstruction; for a court discharges its duty and exhausts its power 
when it ascertains and declares what was claimed, and it as clearly 
transcends its power when it reconstructs a claim to cover what a 
patentee did not, but might have, claimed, had he been gifted with 
prescience. 

At variance, we think, with these safe and wholesome canons of 
interpretation, an effort is here made to say that this reasonable, 
just, and statutory ascertainment of the meaning of the claim from 
the four corners of the patent itself should not be followed, and that 
the true meaning of the claim is found in the testimony of expert wit- 
nesses called by the complainant. Assuming a resort to that source 
pertinent, we think their views should not prevail. It is claimed the 
alignment of the twelfth claim means, not a transverse alignment 
into which the aligning elements are brought, and which, therefore, 
may or may not exist, but the horizontal alignment which the three 
pivotal points of head block, beam, and forward poise drop bear 
to each other. An analysis of this position exhibits the follow- 
ing: There is no mention in the claim of a third point in connection 
with alignment. The alignment therein referred to is of two points 
only, viz. the pivotal supports of the beam and that of the rod, E. 
Moreover, the claim contemplates a device wherein these two points 
may be brought into alignment. This language primarily means, and 
clearly implies, that they may be out of alignment, but that the con- 
struction is such that they may be brought, i. e. shifted, "into align- 
ment, as and for the purpose described." What this alignment, "as 
and for the purpose described," was, had been explicitly set forth 
before in the specification, namely, "allowing the head block to 
reach the center of the beam or come in line with the pivotal sup- 
ports, which permits computation to be made at the lowest desired 
rate per pound, — a thing not attainable by the construction first 
described." The claim is not alone for a price beam having its left 
branch slotted, and of a head block having the rod, E, pivotally con- 
nected therewith and mounted in said slot, but it is of those elements 
so constructed that "the pivotal supports of the beam and rod, E, may 
be brought into alignment, as and for the purpose described." The 
insertion of these words meant something, and they must be given due 
weight The construction we adopt accords them meaning; that of 
the complainant ignores their presence, and makes nonessential what 
the patentee and the office have deemed material and essential. To 
ns it is clear that the construction which we thus reach from the four 
corners of the writing is the natural, logical, and true one, and awards 
to the patentee all he disclosed and claimed in that regard. It is 
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conceded the respondent's device does not infringe the claim when 
thus construed. 

We now turn to the Culmer patent, the first claim of which is al- 
leged to be infringed. In a scale of complainant's type of make, 
combining both a weighing and computing beam, it is obvious that 
the arc described by the weighing beam is fixed, while that described 
by the computing beam varies, as that beam is moved forward or back- 
ward within the link. These beams having but a single connection 
with the platform, it is manifest that, to avoid binding or friction, 
compensation must be made for this arc-variation. This the pat- 
entee secured by placing a joint or flexible connection between the 
two beams. In the play allowed by this connection the difficulty was 
overcome. Two styles of joint were shown, the specific form of 
which it is not necessary to detail. The patentee contemplated 
their use in a combination scale, such as complainant makes; that is, 
where the beam was mounted on a carriage adapted to be moved 
longitudinally on the frame of the scales. In that regard the speci- 
fication says: 

"As my Invention consists, essentially, of the above-described flexible con- 
nection for the beams, the computing beam, and the mounting of such beam 
upon a carriage longitudinally movable on a cap in relation to the weighing 
beam, it is obvious that these parts and combinations of parts may, if de- 
sirable, be added to the ordinary scale now In use." 

Upon this device was granted the claim in issue, viz.: 

"The combination, with the computing beam and the weight beam, of a 
rod connecting said beams, having a flexible Joint between such connections, 
whereby said rod will adapt itself to the variations in the vibrations of the 
said beams in the efficient working of the scale, substantially as described." 

In this claim there are three elements, viz. the computing beam, 
the weight beam, and rod connecting the two. This rod has the 
limitation of a flexible joint of such functional power that the rod 
will adapt itself to the variations in the vibrations of the two beams. 

Assuming this device was novel and patentable, does the respond- 
ent's device infringe? We think not The device in question was 
certainly not of a broad, general type. It covers simply the com- 
bination disclosed, or one embodying substantial equivalents of its 
elements. Without describing the entire apparatus, we And in re- 
spondent's device that the computing beam occupies a fixed position 
relative to the platform. Now, inasmuch as there must be a change 
in point of application of the weight resultant force to the computing 
scale, it is manifest this connection must be secured by a shifting 
of the connecting medium or rod. But, inasmuch as the connection 
between the weight beam and the platform is necessarily fixed, it 
follows that in this type of scales the computing beam and the weight 
beam cannot be bound by a connecting rod, and the connected two to 
the platform by a single rod. The shifting capacity of the weight 
connecting and conveying medium between the scale beam and the 
platform of respondent's device is incompatible and nonassimilating 
with the necessarily nonshifting weight transmitting medium between 
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the weight beam and the platform. It therefore follows that, to 
transmit its weight units, the platform must have two separate, in- 
dividtgl connections,— one with the weight scale, of a fixed relativity 
to both; the other with the computing beam, but of shifting or change- 
able relativity thereto. An analysis of the operation of this scale, it 
is submitted, shows that in this type the weight units emanate from 
the platform in two separate, defined, individual paths, respectively, 
and in such separate paths adjust themselves to the arc of the beam 
at the end of their path, and this without reflex action on the other 
path, while in the Calmer device the weight units emanate from the 
platform by a single path, which, by the intercommunicating flexible 
joint, is the necessary resultant from the reflexed effects of the vary- 
ing divergence of the arcs of the connected intercommunicating scale 
and weight beams. The incipient division of the weight by means 
of the two separate rods, and the absence of a connecting rod with a 
flexible joint between the scale and the weight beam, show to our 
mind a different construction — one involving different principles and 
means — f rom Calmer. 

While the end sought for in both mechanisms may be the same, 
yet the means employed are essentially and functionally different. 
We are therefore of opinion infringement has not been shown, and 
the bill must be dismissed. 



BRIDGEPORT MFG. CO. v. WILLIAM SCHOLLHORN 00. et aL 

(Circuit Court, D. Connecticut. June 17, 1898.) 

Patents— Limitation of Claims— Priok Abt. 

The Broadbrooks patent, No. 329,133, for an improvement in nippers, if 
valid at all. must, in view of the prior art, be narrowly construed; and 
it is not infringed by a flat-nosed pller, which is not a cutting nipper, 
apd in which the pivotal portions of the levers are parallel with their 
sides, and not at right angles to the jaw. 

This was a suit in equity by the Bridgeport Manufacturing Company 
against the William Schollhorn Company, John J. Henderson, and 
Frank J. Schollhorn for alleged infringement of a patent for an im- 
provement in nippers. 

Schrieter, Van Iderstine & Mathews, for complainant 
Robinson & Fisher and John K. Beach, for defendants. 

TOWNSEND, District Judge. The defendant corporation herein 
was complainant, and the complainant corporation herein was de- 
fendant, in Schollhorn v. Manufacturing Co., 84 Fed. 674, in which 
complainant's patent, No. 427,220, to Bernard, was held to be valid, 
and infringed by defendant, and an injunction was granted. In that 
case, patent No. 329,133, granted to Broadbrooks in 1885, was set up 
by defendant as an anticipation of complainant's patent, and was pur- 
chased by defendant, which has filed this bill, alleging infringement 
of said patent It does not appear that complainant has manufac- 
tured, or intends to manufacture, under the patent in suit TO* only 
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proof of its utility during the 12 years of its life is the sale of 400 
tools manufactured thereunder between 1894 and 1897, and prior to 
its purchase by complainant. The defendant's tool has bten on 
the market since 1890, and it manufactures from 100 dozen to 125 
dozen thereof per week, and it never had any notice of claim of in- 
fringement until after said purchase by complainant The patentee 
of the patent in suit testifies that he would never have known that 
anybody was infringing, except for the correspondence with the pres- 
ent complainant. The defenses are noninfringement, in view of the 
limitations stated in the claim, and shown by the file wrapper and by 
the prior art, and invalidity on various grounds. It will be neces- 
sary to consider only the defense of noninfringement. 
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The single claim, as finally allowed, was as follows: 

"The herein-described nippers, consisting of two levers pivoted together, 
and each provided In their jaw ends with coincident slots or recesses forming 
side bars, the bars of one lever being lapped between and close to the inner 
sides of those of the other lever, all arranged substantially as described, 
whereby a passage is provided through the nippers at right angles to the 
jaws, and in line approximately midway between the sides thereof, as set 
forth." 

The patent is for a specific construction of an article of manufac- 
ture. The prior art showed such a cutting nipper outside, or at the 
side, of the nipping jaws, and the pivoted recessed levers, as shown in 
the drawings of the patent in suit, and lapped levers, as covered 
by the claim. The construction covered by the claim practically 
amounts to the same thing as the old familiar hand nipper, with a 
hole bored through it; and such a hole, extending through a vice, was 
shown in the prior art. The earlier Lewis patent sufficiently illus- 
trates the position of the patent in suit. That the Lewis patent cov- 
ers every essential feature of the patented nipper appears from a com- 
parison of the specifications, and from the admissions of complain- 
ant's expert Lewis describes the two jaw levers having their upper 
ends forked as in Broadbrooks'. Broadbooks says: 

'The two jaw levers, A and B, have their upper ends forked, the prongs of 
the lever, B, being, passed between the prongs of lever, A, and the prongs are 
then pivoted together by means of two rivets, C,— one in each pair of prongs,— 
or by a single rivet, C, passed through all four prongs, as shown in Fig. 3." 

TTiis is the Lewis construction, and by means of it in each tool "an 
opening or recess is formed between the sides of the levers at the pivot 
or pivots, thus permitting of passing a rivet or wire between the [cut- 
ting] edges of the blades, and between the sides of the levers." If the 
complainant be limited to a narrow construction, the defendants do 
not infringe; for their flat-nosed plier is not a cutting nipper, and the 
passage between the pivotal portions of the levers is parallel with the 
sides of the levers, and not at right angles to the jaw. If complain- 
ant be permitted the expanded construction contended for, its patent 
is void, in view of the prior art Let the bill be dismissed. 



NEWTON ST. RY. CO. v. AMERICAN STREET-CAR ADVERTISING 00. 

(Circuit Court of Appeals, First Circuit July 19, 1808.) 

No. 230. 

Patents— Construction and Infringement— Advertising Rack for Street 

The Randall patent, No. 380,606, for an advertising rack for street cars, 
If disclosing any Invention whatever, must be very narrowly construed, 
and is not infringed by a structure which is not a complete article in 
itself, adapted to be readily attached to the car. 82 Fed. 732, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
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This was a suit in equity by the American Street-Car Advertising 
Company against the Newton Street-Kailway Company and others for 
alleged infringement of letters patent No. 380,696, for an advertising 
rack for use in street cars. 

In the specifications of his patent the patentee thus describes hk 
invention: 

"It has been the custom to place advertising cards in street cars at the 
corners formed by the roof and sides of the car. These cards have heretofore 
been simply tacked to the roof and side of the car, or held in place at each 
of said corners by means of two longitudinal strips,— one fastened to the 
framework of the roof, and the other to the framework of the side. My 
invention consists in an article styled an 'advertising rack,' constructed and 
applied at either of said corners, as hereinafter set forth, Into which the 
cards may be conveniently placed/ and from which they may be readily 
removed; the rack being an article complete in Itself, adapted to be readily 
attached to the car at the place specified, where it will exhibit the card* 
therein in an attractive manner." 
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While Ms application was pending in the patent office, Hie patentee, 
in endeavoring to distinguish the Akarman advertising device! which 
had been cited by the examiner as an anticipation, says: 

"The Akarman device, before being fastened in place in car or elsewhere, 
la of several -separate pieces, and does not form a rack to hold the cards until 
so fastened, while applicant's rack is complete and in condition to receive the 
cards when not fastened to the car." 

* The first claim of the patent, which alone was relied on and alleged 
to be infringed, is as follows: 

"(1) An advertising rack adapted for use in a street car, consisting of the 
body, A, having a continuous concave face, and longitudinal moldings along 
the edges thereof, having grooves, c, adjacent to and in substantially the 
same plane as the concave face of the body, in combination with screws 
or equivalent devices for connecting the rack to the car, engaging with the 
moldings outside the grooves therein, substantially as and for the purpose 
set forth." 

Frederick P. Pish and Charles G. Coe (George W. Morse and John 
G. Lane, on the brief), for appellant 
Causten Browne and William Quinby, for appellee. 

Before COLT, Circuit Judge, and WEBB and BROWN, District 
Judges. 

PER CURIAM. While we entertain doubts whether the com- 
plainant's device involves invention or patentability, yet, admitting 
that both were found in it, the patent must be held so close and 
narrow that it is not infringed by a structure that cannot be described, 
in the language of the patent, as "an article complete in itself, adapted 
to be readily attached to the car at the place specified," or, in the 
language impressed upon the patent office, a rack "complete and in 
condition to receive the cards when not fastened to the car." We are 
clear, therefore, that the respondent's structure does not infringe. 

The decree of the circuit court against this appellant, the Newton 
Street-Railway Company, is reversed, and the case is remanded to 
that court, with directions to dismiss the bill, with costs; the appel- 
lant to recover the costs of this court. 



THE VICTORIAN. 

(District Court, D. Washington, N. D. July 22, 1896.) 

Bbamvh*i Wages— Desertion— Evidence from Loo. 

By the act of February 18, 1895, the act of August 19, 1890, was so re- 
vised and amended as to exempt vessels In the coastwise trade (except be- 
tween ports in the Atlantic and ports on the Pacific) and vessels engaged 
In trade between the United States and Canada from the requirements of 
the act of 1872 as to keeping official log books. Hence the wages of de- 
serting seamen may be adjudged forfeited without any proof that they 
were ever noted in the log book as deserters. 
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This was a libel in rem by Lawrence Goldspring and Michael Moore 
against the steamship Victorian to recover seamen's wages. 

P. P. Carroll, for libelants. 
S. H. Piles, for claimant 

HANFORD, District Judge. The libelants, after signing articles 
for a voyage from Seattle, via. Victoria, to Alaska and return, entered 
into the service of the vessel, but left her on the third day at Victoria, 
and were there arrested on a criminal charge, and detained until after 
the vessel had proceeded on her voyage, when they were released for 
want of evidence to sustain the accusation against them. The claim- 
ant denies any liability, and insists that the libelants forfeited their 
wages by desertion. The official log book has not been introduced in 
evidence, and there is no proof that any entry was made therein of 
desertion, or any other offense committed by the libelants, and it is 
insisted that they cannot be treated as deserters by the court in this 
proceeding without proof that they were duly logged as deserters at 
the time, as provided by section 4597, Rev. St U. S. I would sustain 
the contention of the libelants' proctor, and refuse to consider evidence 
of desertion, in the exercise of the discretion authorized by section 
4597, if that statute were applicable in this case. The provisions of 
sections 4290-4292, 4596, and 4597, requiring official log books to be 
kept, and records of offenses to be made therein, are all part of a gen- 
eral and comprehensive statute prescribing the manner of shipping 
crews for American merchant vessels, and relating to the discipline 
and discharge of seamen, enacted in the year 1872. 17 Stat. 262. 
This statute, however, is limited by an act of congress approved June 
9, 1874 (18 Stat 64), which provides that none of the provisions of the 
act of 1872 "shall apply to sail or steam vessels engaged in the coast- 
wise trade, except the coast-wise trade between the Atlantic and Pacific 
coasts, or in the lake-going trade touching at foreign ports or other- 
wise, or in the trade between the United States and the British Ameri- 
can possessions, or in any case where the seamen are by custom or 
agreement entitled to participate in the profits or result of a cruise, or 
voyage." By the second section of the act of June 19, 1886 (1 Supp. 
Rev. St. U. S. [2d Ed.] 493), it is provided "that shipping commission- 
ers may ship and discharge crews for any vessel engaged in the coast- 
wise trade, or the trade between the United States and the dominion 
of Canada, or Newfoundland, or the West Indies, or the republic of 
Mexico, at the request of the master or owner of such vessel"; and by 
the act of August 19, 1890 (1 Supp. Rev. St. U. S, [2d Ed.] 780), the 
provisions of sections 4596 and 4597 are extended, and made applica- 
ble to vessels in the coastwise trade and the trade between the United 
States and the dominion of Canada, or Newfoundland, or the West 
Indies, or Mexico, where the crews of such vessels have been shipped 
by a shipping commissioner, as authorized by the act of 1886. And 
finally, by the act of February 18, 1895 (28 Stat 667), the act of August 
19, 1890, was so revised and amended as to cut out entirely sections 
4596 and 4597, and to exempt vessels engaged in the coastwise trade 
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(except between porta on the Atlantic and ports on the Pacific coast) 
and vessels engaged in trade between ports of the United States and 
the dominion of Canada from the requirements of the act of 1872 as to 
keeping official log books. There is, therefore, no statute in force re- 
quiring the production of an official log book containing evidence of 
desertion of any of the crew from the steamship Victorian while on a 
voyage from Puget Sound to British Columbia or Alaska, and there is 
no rule applicable to this case contrary to the general admiralty law 
which deprives a deserter of all right to sue for and recover wages for 
his unperformed contract The Yosemite, 18 Fed. 383. The evidence 
is clear and convincing that both of the libelants did willfully desert 
the vessel at Victoria. A decree of dismissal will be entered. 



SCHMIDT et al. v. "KEYSER et aL 

KEYSER et al. v. SCHMIDT et al. 

(Circuit Court of Appeals, Fifth Circuit. May 31, 1888.) 

No. 655. 

Shipping— Dbmubraob Cesbob Clause— Construction of Charter Party. 
A charter provided for demurrage, but a "cessor clause" therein pro- 
vided that "the charterer's responsibility under this charter shall cease 
as soon as the cargo is shipped and bills of lading signed, provided all 
the conditions called for in this charter have been fulfilled or provided 
for in the bill of lading." The charter also provided that bills of lading 
should be signed as presented without prejudice to the charter party, 
but any difference of freight was to be settled on signing the bills of 
lading. Held, that the signing of bills of lading did not operate to release 
the charterers from liability for demurrage accruing prior to the signing 
of the bills, from their failure to fulfill the conditions of the charter. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

This was an appeal in a libel in admiralty to recover demurrage. A 
full statement of the facts in the case will be found in Wood v. Key- 
ser, 84 Fed. 688, and Steamship Co. v. Keyser, Id. 693* 

Ben. C. Tunison, for Schmidt & Hansen. 
John C. Avery, for Keyser & Co. 

Before PARDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge, as the organ of the court, said: 
The issues in this case are the same as those in Wood v. Keyser 
(No. 654) 84 Fed. 688, 87 Fed. 1007, and Steamship Co. v. Keyser (No. 
653) 84 Fed. 693, 87 Fed. 1005, recently decided by this court, except 
that in this cause reliance is placed on the "cessor clause" to wholly 
relieve the charterers from liability. The provisions of the charter 
party must be construed together. By articles 8, 9, and 10 of the 
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charter party it is clear that provision was made for demurrage. 
Article 6 provided that bills of lading should be signed as presented 
without prejudice to the charter party; but any difference of freight 
was to be settled on signing the bills of lading. Article 10, the "ces- 
sor clause/' reads as follows: "The charterer's responsibility under 
this charter shall cease* as soon as the cargo is shipped and bills of 
lading signed, provided all the conditions called for in this charter 
have been fulfilled or provided for by bills of lading." The bills of 
lading stated that all the conditions of the charter had been complied 
with. It seems plain that, under such bills of lading, no demurrage 
could be claimed by the consignees or their transferees; and if it be 
true, as contended, that the signing of the bills of lading operated the 
release of the charterers from all prior liability, then the shipowners 
have no recourse. But it is clear that the signing of the bills of 
lading did not release the charterers. Under the plain terms of the 
clause relied on, they were to be released on one of two conditions, 
viz. a full compliance with all the conditions of the charter party, or by 
making provision in the bills of lading for the shipowners' security. 
The charterers complied with neither condition. 

We notice that Lord Esher, M. R, in Clink v. Radford [1891] 1 
Q. B. Div. 625, said that the main rule to be derived from the cases 
interpreting the "eessor clause" is that the court will construe it as 
inapplicable to the particular breach complained of if, by construing it 
otherwise, the shipowners would be left unprotected in respect to 
that particular breach, unless the clause is expressed in terms which 
prohibit such a conclusion. In Christoffersen v. Hansen, LR7Q. B. 
509, where the charter party provided that all liability on the part of 
the charterer should "cease as soon as he shipped the cargo,* it was 
held that the clause applied only to liability accruing after the loading, 
and did not release the charterer from liability accruing before the 
completion of the loading. The decree appealed from is affirmed. 
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TRACY et aL v. MOREL et aL 

(Circuit Court, D. Nebraska. August 4, 1808.) 

L Removal of Causes— Tims op Application. 

When a party not served enters a voluntary appearance, with a stipu- 
lation that he shall have a certain time to plead, an application for 
removal made within that time is made in time, although not within the 
statutory time for answering. 
8. Bams— Diverse Citizenship. 

It must affirmatively appear that the citizenship of all the defendants 
is diverse from that of all the plaintiffs; and, in an action in Nebraska 
by a citizen of Nebraska and a citizen of Tennessee, an allegation that 
one of the defendants is not a citizen of Nebraska, "but that his resi- 
dence and citizenship are unknown," is insufficient 
8. Same. 

A cause is not removable on the ground that it is a controversy be- 
tween citizens of a state and foreign citizens, when one of the defendants 
is a citizen of a state, although of a different state from that of plaintiff. 
4. 8a me— Separable Controversy. 

An alien has no right to the removal of a cause on the ground of a 
separable controversy. 

Barnes & T^ler, for plaintiffs. 

Lohr, Gardner & Lohr, for defendants. 

MUNGER, District Judge. This action was commenced in the dis- 
trict court for Dakota county on the 8th day of September, 1896, 
against Leon Grezaud, Benoit Grezaud, Joseph Beauvernois, Francis 
Jeandet, M. P. Ohlman, John Kellner, and John M. Severson, to quiet 
the title of plaintiffs to certain real estate therein described. Plain- 
tiffs, in their petition, allege title in themselves through several mesne 
conveyances from the United States; that said lands were by the 
county treasurer of Dakota county sold for taxes due thereon, and a 
tax deed issued therefor; that said tax title is void because of certain 
irregularities in the proceedings leading up to the sale; that defend- 
ants "claim to have some interest in and to the said premises, but 
whatever interest, if any, the said defendants have in and to the said 
lands, is derived through and by virtue of the void tax deed heretofore 
mentioned"; that said real estate is unoccupied. Hie prayer of plain- 
tiffs' petition is that the title of plaintiffs in and to the lands mentioned 
be quieted, confirmed, and adjudged to be in plaintiffs, and that the 
tax deed be decreed void; that the pretended rights, title, claims, 
and interests of the said defendants, and each of them, in and to said 
premises, be cut off, annulled, and held for naught On the 12th of 
October, 1896, the defendant John M. Severson filed a general demurrer 
-to plaintiffs' petition. The usual affidavit required by the Nebraska 
Code for service by publication upon the other defendants was filed, 
and notice was published; the answer day therein being May 31, 1897. 
On May 31, 1897, there was a stipulation filed that the defendant 
Leon Grezaud has died, leaving surviving him Fannie Grezaud, his 
widow, and Mme. Charles Emil Luc, and Jeanne Grezaud, children. 
Said stipulation provided for the entering by said heirs of their volun- 
tary appearance in said case, and that the time to plead should be ex- 
tended 60 days. July 28, 1897, the defendants Fannie Grezaud, 
88F.-51 
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Mme. Charles Emil Luc, Jeanne Grezaud, Benoit Grezaud, Joseph 
Beauvernois, and Francis Jeandet filed their petition and bond for a 
removal of the case into tins court. In the petition for removal it 
is stated that M. M. Tracy, one of the plaintiffs, is, and was at the 
commencement of the action,. a citizen of the state of Tennessee; 
that John J. Tracy is, and was at the commencement of the action, 
i citizen of the state of Nebraska; that the defendants petitioning 
for the removal are, and were at the time of the bringing the action, 
aliens, residents of the republic of France; the defendant M. E. 
Ohlman a citizen of the state of South Dakota; defendant John M. 
Severson a citizen of the state of Nebraska; and that the defendant 
John Eellner "is not a citizen of Nebraska, and does not reside in said 
state, but that his residence and citizenship are unknown." The 
present hearing is on plaintiffs' motion to remand. The only ground 
stated in the motion is that the application for removal was not made 
in time; that, the answer day fixed in the published notice of service 
being May 31st, the petition for removal, filed July 28th, was after 
the time for removal had expired. 

Upon the question as to whether or not an extension of time to 
plead extends the time for removal, the authorities are not in harmony. 
This court, however, has held, following the decision of Judge Phillips 
in the case of Spangler v. Railroad Co., 42 Fed. 305, that the ap- 
plication for removal must be made at or before the time fixed by 
the statutes of the state to answer, and that an extension of time to 
answer, by stipulation of parties or order of court, does not have the 
effect to extend the time within which the application for a removal 
must be made; yet, as to a portion of the defendants (the representa- 
tives of Leon Grezaud, deceased), no process of any character was ever 
issued to bring them into court. Their appearance to the action was 
a voluntary one, pursuant to the stipulation of parties, of date June 
9, 1897, that they were to become parties to the action, and have 60 
days in which to plead. As to them, it is clear the application for 
removal was had in time. It is, however, the duty of the court to 
remand the cause, at any stage in the proceedings, whenever it ap- 
pears that the case is not one in which the court has jurisdiction. 
This court has no jurisdiction of the action on the ground of diverse 
citizenship, for it does not appear from the record that it is a con- 
troversy between citizens of different states. It is shown that the 
parties plaintiff are citizens, respectively, of the states of Tennessee 
and Nebraska; that one of the defendants (John M. Severson) is a 
citizen of the state of Nebraska. This does not present a case of 
diverse citizenship, as it must appear that all the parties plaintiff are 
citizens of different states from any of the necessary parties defend- 
ant. But it is alleged in the petition for removal that the defendant 
Severson has no interest in the subject-matter of the action, but was 
made a party for the purpose of preventing a removal of the action 
into this court. Whether such fact can at this time be investigated 
for the purpose of determining the question of jurisdiction, we 
will not consider, as it does not appear that the citizenship of de- 
fendant John Kellner is diverse to that of each plaintiff. The allega- 
tion is "that John Kellner, another defendant in this suit, is not a 
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citizen of Nebraska, and does not reside in said state, bat that his 
residence and citizenship are unknown." It must affirmatively ap- 
pear, to give the court jurisdiction, that his citizenship is of a state 
other than Tennessee or Nebraska. The allegation that the citizen- ■ 
ship is unknown is insufficient. Salt Co. v. Brigel, 14 0. 0. A. 577, 
67 Fed. 625, 31 U. S. App. 665. 

Nor can jurisdiction be sustained on the ground that it is a con- 
troversy between "citizens of a state and foreign citizens or subjects." 
The law in this respect is stated in Black, Dill. Bern. Causes, § 34, as 
follows: 

"It is therefore necessary that all the parties on one side of the case should 
be citizens of a state or states, and aU the parties on the other side aliens. 
* * . * When a plaintiff, citizen of the state where the suit is brought, sues 
two defendants, one of whom is a citizen of another state, and the other an 
alien, * * * the cause is not removable, because It does not come within 
any of the provisions of the statute. It Is casus omissus. It cannot be said 
to be a controversy 'between citizens of different states,' because one of the 
parties is not a citizen; and It cannot be described as a controversy 'between 
citizens of a state and foreign citizens or subjects/ because one of the de- 
fendants is not a foreigner." 

The same rule is stated in Hervey v. Railway Co., 7 Biss. 103, Fed. 
Gas. No. 6,434, and King v. Cornell, 106 U. S. 395, 1 Sup. Ct. 312. 

It is further urged that the action is removable on the ground of 
a separable controversy. A complete answer to this proposition 
is that the statute does not give the right of removal to an alien on 
the ground of a separable controversy. King v. Cornell, supra; Mer- 
chants' Cotton-Press Co. v. Insurance Co. of North America, 151 U. S. 
368, 14 Sup. Ct 367. 

Perceiving no grounds on which the jurisdiction of this court can 
be sustained, the cause is remanded to the state court. 



POSTAL TEL. CABLE CO. v. SOUTHERN RT. CO. 

SOUTHERN RY. CO. v. POSTAL TEL. CABLE CO. 

(Circuit Court, W. D. North Carolina. July 20, 189a) 

Removal of Causes— Effect of Filing Petition and Bond. 

On the filing of a petition in the state court stating the essential facta 
for removal, accompanied by a proper bond, the cause is ipso facto re- 
moved, and the state court can take no further action. 
Baiie— Jurisdictional Amount. 

The question whether an amount is involved sufficient to support the 
Jurisdiction of the federal court must be determined by the federal court 
alone, and not by the state court 

Same. 

In a proceeding to condemn a right of way, where defendant In his 
petition for removal averred that the matter in controversy far exceeded 
$2,000 in value, and the plaintiff claimed that it was of merely nominal 
value, held, that the court would be governed, as in other cases, by the 
amount of the claim made, In the absence of any reason to believe that 
it had no bona fide existence, and was only made to secure the Juris- 
diction. 

A. L. Brooks and J. R Mcintosh, for plaintiff. 
Stiles & Eolladay and F. H. Busbee, for defendant 
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SIMONTON, Circuit Judge. These two cases came up together 
under these circumstances: The Postal Telegraph Cable Company 
entered proceedings in the superior court of Guilford county, in the 
state of North Carolina, seeking to condemn the right to erect its 
poles and stretch its wires over and along the right of way of the 
Southern Railway in North Carolina. The petition, among other 
things, alleged the intention of the Postal Telegraph Cable Company 
to erect its poles and stretch its wires very near the outer limits 
of the right of way of the railway company, so as in no wise to in- 
terfere with its use of its track, and if, in any case, it should here- 
after appear that any of the said poles were obstructing such use, 
that the telegraph company would remove them at its own expense, 
on reasonable notice. Upon the institution of these proceeding's the 
Southern Railway Company filed its petition for removal of the case 
into this court, relying upon two distinctly stated facts, — the di- 
versity of citizenship between it and the telegraph company, and 
that the matter in dispute exceeded $2,000, besides interest and 
costs. The petition was accompanied by a bond with surety. Ap- 
plication having been made to the state court immediately upon the 
filing the petition and bond, an order of removal was refused upon 
the ground solely that the matter in dispute was not of a value 
exceeding $2,000. The next day after this refusal the Southern 
Railway filed a transcript of the record in this court On the same 
day the Postal Telegraph Cable Company moved before the state 
court for leave to amend its proceedings for the purpose of making 
new parties. This motion was refused because made in the absence 
of, and without notice to, the defendant's attorney. Because of 
this, and the fear of other motions, the Southern Railway Company 
filed its bill, setting forth the facts stated above, and praying that 
the Postal Telegraph Cable Company be enjoined from seeking to 
proceed any farther in the state court, inasmuch as the cause had 
been removed into this court. This is the second cause mentioned 
in the title above set forth. It comes up on the return to the rule 
issued on filing the bill requiring cause to be shown why an injunc- 
tion should not issue as prayed for. The return, after disclaiming 
all knowledge that the cause had been removed into this court, and 
disavowing all want of respect thereof, rests upon the position that 
this court cannot entertain the case, as the value of the matter in 
dispute is less than $2,000. As precisely the same question is jpade 
in the removal case, and as the two cases are closely connected with 
each other, it was determined to hear argument, with the under- 
standing that the conclusion reached would dispose of both cases. 

The controlling question in this matter, then, is, is the proceeding 
in the superior court of Guilford county a proper case for removal 
into this court? It is not questioned that that proceeding is a suit 
Nor can there be any doubt on this point Kohl v. IT. S.,-91 U. S. 
367; Searl v. School Dist, 124 U. S. 199, 8 Sup. Ct 460; Martin's 
Adm'r v. Railroad Co., 151 U. S. 673, 14 Sup. Ct. 533. It is a suit 
between citizens of different states; the Postal Telegraph Cable 
Company being a corporation of the state of New York, and the 
Southern Railway Company being a corporation of the state of Vir- 
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ginia. The petition for removal, with proper bond, was filed before 
the time for answering had expired. This petition averred the two 
jurisdictional facts: (1) The diversity of citizenship; (2) that the 
matter in controversy exceeded the value of $2,000, exclusive of 
interest and costs. Upon the truth of these facts, of both of them, 
depends the right of removal. Powers v. Railway Co., 169 U. S. 99, 
18 Sup. Ct 264. Issue was joined upon one of these facts, — the ju- 
risdictional amount; and the superior court, inadvertently it is sure, 
passed upon that issue. It could be decided nowhere but in this 
court Carson v. Hyatt, 118 U. S. 279, 6 Sup. Ct 1050; Carson v. 
Dunham, 121 U. S. 421, 7 Sup. Ct. 1030; Hallway Co. v. Dunn, 122 
U. S. 513, 7 Sup. Ct. 1262; Railroad Co. v. Daughtry, 138 U. S. 298, 
11 Sup. Ct. 306. This being the case, and the petition on its face 
stating the two essential facts for removal, the case was ipso facto re- 
moved, and the state court could proceed no further, upon the filing 
of the petition and bond; that is, just so soon as they were filed. 
G-ordon v. Longest, 16 Pet. 97; Insurance Co. v. Dunn, 19 Wall. 214; 
Kern v. Huidekoper, 103 U. S. 485; Railroad Co. v. Koontz, 104 
U. S. 5; Act Cong. March 3, 1875 (18 Stat 470). It is very clear, 
therefore, that the state court could have taken no other action in this 
gause from the date of the filing of the petition and bond, and that the 
efforts of the plaintiff in the state court to procure orders from that 
court were coram non judice, and very properly refused. 

The grave question made here is upon remanding this cause to 
the state court. It is contended that this court has no jurisdiction, 
because of the amount of the matter in controversy; that being less 
than (2,000. It has been contended with great ability and elo- 
quence that in the present case the Postal Telegraph Cable Com- 
pany seeks to erect its poles on the right of way of the railway com- 
pany, which has already been dedicated to a public use; that it is 
confined to the public use; that, therefore, in estimating the com- 
pensation to be paid the railway company the same rule cannot be 
followed which obtains in the condemnation of the property of a 
private person; that such private person holds his property, and 
can put it to any use, and compensation for taking it must be meas- 
ured accordingly; the railway company holds its property for a 
public use only, and its compensation must be measured only by 
the interference with its performance of its public duty, growing 
out of the public use; that the petition declares an intent in no 
way to interfere with this public use, and so the compensation to 
the railway company for putting up the poles and stretching the 
wires must be nominal. Strong as this line of argument is, and 
however convincing under other circumstances, it does not apply to 
the question now at issue. That question is, must this case be re- 
manded? The answer to this question depends upon the matter in 
controversy. What is the matter in controversy? The compensa- 
tion to be allowed to the railway company for the erection of the 
poles and the stretching of the wires by the telegraph company. 
The latter alleges that this compensation should be nominal. The 
former alleges that it should greatly exceed $2,000. The question 
is, does it exceed (2,000? On this question the petition of the plain- 
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tiff in the state court and that of the defendant for removal differ, 
and on it the issue is joined. Says the supreme court in Smith v. 
Adams, 130 U. S. 168, 9 Sup. Ct. 569: 

"By this phrase, 'matter in dispute,' as used in the statutes conferring 
Jurisdiction on this court, Is meant the subject of litigation, the matter upon 
which the action Is brought and Issue Is joined, and in relation to which, 
If the issue is one of fact, testimony is taken; and its pecuniary value may 
be determined, not only by the money judgment prayed, but in some cases 
by the increased or diminished value of the property directly affected by the 
relief prayed, as by the pecuniary result to one of the parties immediately 
from the judgment" 

See, also, Security Co. v. Gay, 145 U. S. 127, 12 Sup. Ct 815; City 
of Clay Center v. Farmers' Loan & Tigist Co., 145 U. S. 224, 12 Sup. 
Ct817. 

In estimating the amount of the matter in controversy, the court 
is governed by the claim made, provided that there is no reason to 
believe that the claim has no bona fide existence, and is only made 
to secure jurisdiction. Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct 501. Then this is the mode of ascertaining the amount of the 
matter in controversy, and it being claimed on the one side that it 
greatly exceeds $2,000, and wholly denied on the other, the determi- 
nation of this issue gives this court jurisdiction. The issue must be 
tried in accordance with the law of North Carolina in such case 
made and provided, and on the trial of the issue will come up the 
points so ably presented by counsel at bar. Let an order be en- 
tered in the equity cause continuing the restraining order until the 
further order of this court Let an order be entered refusing to 
remand the cause removed. 



WIDAMAN v. HUBBARD et at 

(ClrcuH Court, S. D. California. July 27, 1898.) 

No. 772. 

t. Jurisdiction of Federal Court— Citizenship— Ancillary Proceeding* 
A bill filed in a circuit court to enjoin the further prosecution of an action 
at law pending therein is ancillary to the law action, and the court has 
jurisdiction without regard to the citizenship of the parties. 

& Insurance— Assignment of Life Policy— Rights of Assignee. 

An assignment of a life policy, which purports to transfer all rights 
thereunder absolutely In consideration of a sum advanced to the Insured 
and the payment of future premiums, is not whoUy void for illegality, but 
vests the legal title to the policy in the assignee, who may, after the 
death of the insured, maintain an action thereon In his own name, though 
be will be accountable as trustee for all the proceeds above the amount 
of his advances, with interest 

B. Same— Enjoining Action by Assignee. 

An action on a life policy by an assignee wiU not be enjoined where It 
Is admitted that he has a lien on the proceeds for advances nvide the in- 
sured, unless such lien is extinguished by the proceeds of another policy, 
also assigned to him, and that he has not as yet realized on such policy, 
which is in litigation in another court. 

This was a bill filed by O. P. Widaman, as assignee in insolvency 
of George W. Meade, against Anthony Gh Hubbard, to enjoin the 
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prosecution by the defendant of an action at law to collect a policy 
of insurance on the life of the deceased assignor. Heard on demurrer 
to the bill. 

Cheney & Taylor and Anderson & Anderson, for complainant 
Page, McCutchen & Eells, E. B. Annable, and Brousseau & Mont- 
gomery, for defendants. 

WELLBORN, District Judge. Complainant sues to enjoin further 
proceedings in an action entitled "Anthony G. Hubbard v. New York 
Life Insurance Company/' pending on the law side of this court, and 
to have determined certain equitable claims to a fund of (15,000, which 
said company has paid into court in said action in satisfaction of 
the liability therein sued on. The material allegations of the bill 
are these: Complainant, in November, 1896, was, by the superior 
court of the county of Los Angeles, state of California, appointed 
assignee in insolvency of one George W. Meade, whose petition in 
insolvency was filed in the month of October of the same year. The 
indebtedness of Meade's estate aggregates $30,000, and fhe only 
property belonging to said estate is the fund above mentioned. The 
New York Life Insurance Company is a corporation created under 
the laws of the state of New York, and on April 22, 1884, for an 
annual premium of $989.80, issued a tontine policy, numbered 186,405, 
for $20,000, on the life of said Meade, payable to Anna Meade, April 
17, 1899, or upon the death of the said George W. Meade, should he 
die before said date. On the 14th day of August, 1894, in considera- 
tion of the payment by said Hubbard to said company, at the re- 
quest of said George W. and Anna Meade, of the quarterly premium 
then due on said policy of $262.40, said policy was assigned to said 
Hubbard, and thereafter, on October 29, 1894, said parties entered 
into the following agreement: 

"This article of agreement, made and entered into this 29th day of October 
A. D. 1894, between George W. Meade, and his wife, Anna Meade, both of 
Redlands, San Bernardino county, California, parties of the first part, and 
Anthony G. Hubbard, of the same place, party of the second part, wit- 
nessed: That, whereas, on the 22d day of April, in the year 1884, a policy 
of insurance on the life of George W. Meade, one of the parties of the firs* 
part, was issued and delivered to the said George W. Meade by the New York 
Life Insurance Co., of the state of New York, which policy was and is num- 
bered 186,405; and whereas, on the 14th day of August, 1894, the said parties 
of the first part did assign unto the said party of the second part the said 
policy of insurance numbered 186,405, which assignment was made to the sale? 
party of the second part, and by the said party of the second part accepted 
as security for certain advances of money then made by the said party of the 
second part for the benefit of the said parties of the first part, and was also 
made and accepted, as aforesaid, to secure the said party of the second part 
for any further advances of money which he, the said party of the second 
part, may make to the said parties of the first part as the said parties of the 
first part and the said party of the second part may or should agree upon in 
the future; and whereas, the said party of the second part is now owner and 
holder of the mortgage upon certain real property located in the city of 
Redlands, county of San Bernardino, state of California, now owned by one 
or both of said parties of the first part, which said real property is described 
as follows, to wit: 'All of lots 1, 2, 3, 4, 5, and 6 of block 23, as laid down 
in a map entitled "Map No. 6" of a part of Redlands Heights, as recorded in 
the office of the recorder of said county of San Bernardino, state of Call- 
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fornla, In Book 7 of Maps, at page 40/ and also all that part of Crescent 
avenue heretofore vacated and not occupied as a public street, lying north- 
west of and adjoining lot 1, aforementioned, together with 23 shares of the 
capital stock of the Uedlands Heights Water Company; and whereas, the 
said mortgage so held against the said real property by the said party of the 
second part was given to secure the payment of a certain promissory note for 
$6,000, which said promissory note, with accrued and accumulating interest 
now remains due and wholly unpaid; and whereas, said Anthony G. Hub- 
bard, said party of the second part, is now the owner and holder of the said 
policy of insurance on the life of the said George W. Meade: Now, therefore, 
this* article of agreement witnesseth that the said Anthony G. Hubbard shall 
be and remain the owner of the said policy of insurance hereinbefore re- 
ferred to, and shall hold the same for the purpose of securing him, the said 
party of the second part, for any advances of money which he, the said party 
of the second part, may make to the said party of the first part, or either of 
them, and it is agreed that the said Anthony G. Hubbard may, at his option, 
hold the said policy of insurance as collateral security for the said promissory 
note hereinbefore referred to, and as additional security for the payment of 
the same, in addition to the mortgage which he now holds against the said 
real property hereinbefore referred to and described. But it is distinctly 
understood and agreed that the holding by the said party of the second part 
of the policy of insurance as further and additional security in connection 
with the said mortgage shall in no manner be construed as extending the 
time of payment of the promissory note, to secure the payment of which 
the said mortgage was given, and is now held by the said party of the second 
part, the object being to allow the said party of the second part the privilege 
or option of considering and holding the said policy of Insurance as further 
security for the. payment of the said promissory note In the said mortgage 
described and hereinbefore referred to, according to the terms of the said 
promissory note, as the same was originally drawn and as the same now 
exists. In witness whereof, the said parties have hereunto subscribed their 
names this 20th day of October, 1804. 

"[Signed] George W. Meade. 

"[Signed] Anna Meade." 

On the day after said agreement was executed, to wit, October 30, 

1894, said Hubbard advanced and paid the quarterly premium on 
said policy for said month of October, and thereafter, on January 17, 

1895, advanced and paid the quarterly premium on said policy for said 
month of January. The promissory note mentioned in the agreement 
has been discharged. On the 13th day of March, 1895, said insur- 
ance company issued another policy of insurance, — No. 665,889, — 
for $15,000, on the life of said George W. Meade, payable to himself; 
the annual premium on said last-named policy being $562.50. On the 
21st day of March, 1895, said Hubbard and Meade entered into the 
following agreement:- 

"This agreement, made and entered into this 21st day of March, A. D. 
1805, by and between A. G. Hubbard, of the city of Redlands, San Bernardino 
county, party of the first part, and Geo. W. Meade, of the same place, the 
party of the second part, witnesseth: That whereas, the party of the second 
part now holds a policy of insurance on his life In the New York Life 
Insurance Company, of the state of New York, which policy is numbered 
186,405; and whereas, the said party of the second part has had issued to 
him another policy of Insurance on his life in the same company above men- 
tioned for the sum of fifteen thousand dollars ($15,000.00), which said second 
policy of insurance is numbered 665,889; and whereas, the said party of the 
second part is unable to pay and keep up the payment of premiums due 
and to become due on each of said policies according to the terms of the 
same and each of the same; and whereas, further, said party of the second 
part desires the said party of the first part to advance to him, the said party 
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of the second part, the sum of three thousand six hundred ninety dollars 
($3,690.00); and whereas, It Is understood that If the said party of the first 
part shall pay and keep up the premiums due and to become due upon each 
of said policies of Insurance during the lifetime of the party of the second 
part, subject to the limitations hereinafter recited, and shall also pay unto 
said party of the second part the said sum of $3,090.00, that the said party 
of the second part will transfer and assign unto the said party of the first 
part the said policy of Insurance numbered 665,889, above referred to, as the 
property absolutely of the said party of the first part, so as to confer upon 
the said party of the first part, his heirs or assigns, the right absolute to 
receive and collect from the said New York Life Insurance Company, under 
the said policy numbered 665,889, upon the death of the party of the second 
part, the entire sum of money made by said policy last mentioned payable 
unto the said Geo. W. Meade, his executors, administrators, or assigns, and 
being, as mentioned in said policy, the sum of $15,000.00: Now, therefore, 
the said party of the first part does hereby agree to pay and keep up the pay- 
ments of all premiums due and to become due upon both of the policies 
hereinbefore mentioned during the lifetime of the party of the 2nd part 
And it Is also agreed that first party is to advance and pay to the said party 
of the second part the sum of $3,690.00, the receipt of which Is hereby acknowl- 
edged by the said party of the second part, and in consideration of the 
agreements hereinbefore undertaken to be performed by the said party of 
the first part, and also the payment unto him, the said party of the second 
part, the said sum of $3,690.00, the said party of the second part does hereby 
assign, transfer, and set over unto the said party of the first part In abso- 
lute ownership the said policy of Insurance numbered 665,889, and does hereby 
authorize and empower the said party of the first part, his heirs, executors, 
administrators, or assigns, to receive and collect the said sum of $15,000.00, 
npon the happening of the event which shall entitle the holder or assignee 
of said policy or other person or persons thereunto entitled to demand and 
receive payment of said sum; and whereas, further, the said policy num- 
bered 186,405 does, by its terms, mature and become payable on the 17th 
day of April, 1899: Now, therefore, it is further agreed, in consideration of 
the premises and matters hereinbefore recited and set forth, and In consid- 
eration of the faithful performance by the party of the first part of the 
things hereinbefore by him undertaken to be kept and performed, that If the 
said party of the second part shall survive until the said 17th day of April, 
1899, that then, in that event, and upon the payment of the amount of 
money called for and then to become due under said policy numbered 186,405, 
the said parly of the first part, his heirs or assigns, shall be entitled to and 
shall receive and be paid out of the proceeds of said -policy numbered 186,405 
the full sum of $15,000 in cash, and he, the said party of the first part, is 
hereby authorized and empowered to demand, sue for, and collect out of 
the proceeds of the said policy numbered 186,405 the said sum of $15,000, 
and in the event of the said party of the second part surviving until the said 
17th day of April, 1899, and in the further event of the party of the first part 
receiving out of the proceeds of the policy numbered 186,405, upon the 
maturity of said policy, the said sum of $15,000, It is agreed that the party 
of the first part shall assign and retransfer unto the said party of the second 
part the said policy numbered 665,889, and upon the reassignment of the 
said policy to said party of the second part by the said party of the first part 
the liability of the party of the first part for the payment of further premiums 
on said policy shall then and there cease and terminate. And whereas, first 
party now holds an assignment of said policy number 186,405, it is agreed 
that if party of the second part dies before the maturity of said policy the 
party of the first part will, on receipt of $15,000 (under either of the policies 
herein mentioned), reassign to the legal representatives of second party' the 
said policy number 186,405, subject, however, to provisions of contract be- 
tween parties dated Oct 29th, 1894. Witness the hands of the parties this 
21st day of March, 1895, and executed this in duplicate. 

"[Signed} A. G. Hubbard.'* 

*Geo. W. Meade." 
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Appended to said agreement was the following writing, to wit: 

"I, Anna Meade, wife of Geo. W. Meade, hereby certify and show that I 
have read the foregoing agreement, and am fully conversant with the terms, 
force, and effect of the same, and that the same meets my approval, and I 
hereby relinquish and release unto the said A. G. Hubbard all Interest of 
any kind, class, or description which I now have or could hereafter have as 
an heir at law of Geo. W. Meade, or other interest which 1 may or could have 
In the sum of $15,000.00, which would be payable under the policy of in- 
surance mentioned in said agreement as 666,889, on the death of said George 
W. Meade; and in anticipation of the payment of said sum on the death of 
said Geo. W. Meade, I hereby assign and transfer unto the said A. G. Hub- 
bard, the party of the first part In the said agreement named, all right and 
interest which I now have or might hereafter have under and by virtue of 
said policy of Insurance. Witness my hand this 21st day of March, A. D. 
1895. 

"[Signed] Anna Meade. 

"Anna Meade, 

"By Geo. W. Meade, 

"Her Arty, in Fact* 

• 

George W. Meade died January 1, 1897, at the city of Los Angeles, 
Gal., leaving said two policies in full force and effect Afterwards 
Hubbard brought the common-law action already mentioned to re- 
cover the (15,000 due on said policy 6G5,889. The insurance company 
appeared in said action, admitting its liability for the amount named, 
but alleging that defendants Anna Meade, Sarah J. Turner, and Dr. 
Turner, her husband, and complainant, as assignee in insolvency of 
said George W. Meade, respectively claimed interests in said policy, 
and asking that it be permitted to pay said $15,000 into said court, and 
that the persons above named be substituted as defendants in place 
of itself. On June 1, 1897, the order asked for by said company 
was made, and thereupon said company paid said (15,000 into court, 
and the persons above named were duly brought in and substituted 
as defendants in said action. There is now pending in the superior 
court of the county of Los Angeles, Cal„ an action — No. 59,344 — en- 
titled "The New York Life Insurance Company, a Corporation, Plain- 
tiff, v. Anthony G. -Hubbard, Anna Meade, Sarah J. Turner, and 
Margaret M. Cross, Defendants." The complaint in said action alleges 
the issuance of said policy No. 186,405 for $20,000, the death of said 
George W. Meade, that said company is willing to pay said amount 
to whoever may be entitled thereto, that the parties named as de- 
fendants respectively claim adverse interests in said policy, and that 
said company is ready and offers to deposit said sum of (20.000 in 
court, or pay the same to such person or persons as the court may 
direct, and prays that the persons named as defendants be required 
to interplead concerning their respective claims. Said company has 
not paid said (20,000 into court in said action, but its attorneys have 
the amount in their hands ready to deposit when the company is 
ordered to do so by said court. 

The bill in this court sets forth the conflicting claims of the various 
parties as follows: 

"That your orator has been informed and believes, and so states, that said 
A. G. Hubbard claims to be the owner of both of said policies, or that he has 
an interest in both of said policies, or that he holds both of said policies as 
security for moneys advanced by him to said George W. Meade and the said 
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Anns Meade, or to one or both of them, but that the exact nature of th# 
claim and contention of the said Hubbard as to his respective rights under 
said policies, and each of them, is unknown to your orator. That the claim 
of the said Hubbard as to an interest in said policy No. 665,889, or to the 
proeeeds thereof, is hostile and antagonistic to the equitable rights of your 
orator to said policy and to the proceeds thereof, and your orator is advised 
and believes, and so states, that the said Hubbard's said claim or claims to the 
proceeds of said policy is without right in equity and good conscience, and that, 
if he is entitled to be reimbursed for any advances made to George W. 
Meade and Anna Meade, that it is a right to be reimbursed therefor out of the 
proceeds of said policy No. 186,405, and that if he has a right to be reimbursed 
out of the proceeds of said policy No. 665,880 it is only after he shall have 
failed to be reimbursed out of said policy No. 186,405. That your orator has 
been Informed and believes, and so states, that the other defendants In this 
action claim to be the owners of and entitled to the proceeds of said policy 
No. 186,405, and claim that if the said Hubbard is entitled to be reimbursed 
for any advances made to George W. Meade and Anna Meade, or to one or 
both of them, that said reimbursement should be made in the first Instance 
from the proceeds of said policy No. 665,889; that the exact claim or claims 
of the said defendants and each of them to the proceeds of said policy 186,405 
is unknown to your orator, but their said claim or claims to have any ad- 
vances made by the said Hubbard to George W. Meade and Anna Meade, 
or to either of them, paid out of the* proceeds of policy No. 665,889, before 
the proceeds of said policy No. 186,405 is liable therefor, is hostile and an- 
tagonistic to the rights of your orator, and is without equity and right, and 
against good conscience. That your orator claims that he, as assignee of the 
estate of George W. Meade, is the equitable owner of the proceeds of said 
policy No. 665,889, and that said Hubbard holds the legal title thereto in 
trust for your orator. That said Hubbard is not entitled to any of the pro- 
ceeds of the said policy No. 665,889, or, if your orator is wrongly advised or 
is mistaken on that point, that then your orator is advised and believes, and 
so states, that if he has a Hen on said proceeds for any such advances, it is 
secondary to his Hen on the proceeds of said policy No. 186,405, and should be 
paid out of such proceeds first. Your orator further states that he is advised 
and believes, and so charges, that if he is compelled to pay any such advances 
so made by said Hubbard out of the proceeds of said policy No. 665,889, that 
then, under the contract set out herein of date the 21st of March, 1895, 
between said Hubbard and said George W. Meade, assented to and ratified 
by said Anna Meade, he is entitled to have said policy No. 186,405 trans- 
ferred and assigned to him, and to hold the same until he snail be reimbursed 
therefrom for all sums that he may have to pay said Hubbard out of the 
proceeds of said policy No. 665,889. Your orator is advised and believes, 
and so states, that though he Is a party to said suit No. 741, now pending 
on the law side of this court, that his rights are of an equitable character, 
and are dependent upon the rules and principles of equity for their protec- 
tion and enforcement, and that this court in said action is without jurisdic- 
tion to administer .the rights and equity that your orator Is entitled to in the 
premises, and that your orator Is without a full, perfect, and clear remedy in 
the matters involved in this controversy, save in a court of equity. Your 
orator further states that he is advised and believes that the rights of all 
the parties interested in said two policies and that are parties to said action 
No. 741 and said action No. 59,344 are so intermingled and blended that they 
can only be adjudicated and administered in a court of equity, and in one 
suit." 

The prayer of the bill is that the defendants be required to set 
forth their respective claims to said property, and that the same be 
determined, and that further proceedings in the common-law action be 
enjoined. A demurrer to the bill has been interposed, on the fol- 
lowing grounds, to wit: First, that this court has no jurisdiction 
of the cause, inasmuch as the bill does not show diverse citizenship 
of the parties; second, that the biU does not state a case for equitable 
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relief. These grounds will be considered in the order in which I 
have stated them. 

1. The bill is ancillary to the common-law action, and therefore 
the court has jurisdiction of the suit without regard to the citizenship 
of the parties. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; 
Johnson v. Christian, 125 U. S. 643, 8 Sup. Ct 989, 1135; Root v. 
Woolworth, 150 U. S. 401, 14 Sup. Ct. 136; Broadis v. Broadis, 86 
Fed. 951. 

2. The next question to be considered is whether or not the bill 
shows any ground for equitable relief. Plaintiff in the common-law 
action, A- G. Hubbard, holds, by assignment, the policy therein sued 
on; not, perhaps, in absolute ownership, but as collateral security 
for a loan to the assured of |3,690, and for other moneys advanced 
in payment of premiums on said policy. If the validity of said as- 
signment be tested by the laws of the state where it was made, — 
California, — then the question is covered by statutory enactment 
Section 2764 of the Civil Code of said state is as follows: 

"A policy of insurance upon life or health may pass by transfer, will, or 
succession to any person, whether he has an insurable Interest or not, and such 
person may recover upon It whatever the insured might have recovered." 

See, also, Oilman v. Curtis, 66 Oal. 116, 4 Pac. 1094; Curtiss v. 
Insurance Co., 90 Cal. 245, 27 Pac. 211; Works v. Merritt, 105 Cal. 
467, 38 Pac. 1109; Diggins v. Hartshorne, 108 Cal. 154, 41 Pac 283; 
Wetmore v. City of San Francisco, 44 Cal. 294. 

Independently, however, of any statute, I am satisfied that there is 
no such wagering element in the assignment to Hubbard as invali- 
dates it, and the law has been so declared by the supreme court of the 
United States in one of the cases cited by complainant himself, where- 
in it is said: 

"Although the agreement between the trust association and the assured 
was invalid as far as It provided for an absolute transfer of nine-tenths of 
the proceeds of the policy upon the conditions named, it was not of that 
fraudulent kind with respect to which the courts regard the parties as alike 
culpable and refuse to interfere with the results of their action. No fraud or 
deception upon any one was designed by the agreement, nor did Its execution 
involve any moral turpitude. It is one which must be treated as creating 
no legal right to the proceeds of the policy beyond the sums advanced upon 
its security, and the courts will therefore hold the recipient of the moneys 
beyond those sums to account to the representatives of the deceased. It was 
lawful for the association to advance to the assured the sums payable to the 
insurance company on the policy as they became due. It was also lawful for 
the assured to assign the policy as security for their payment. The assign- 
ment was only invalid as a transfer of the proceeds of the policy beyond what 
was required to refund those sums, with Interest." Warnock v. Davis, 104 
U. S. 775. 

See, also, Gammack v. Lewis, 15 Wall. 643; Burroughs v. Assurance 
Co., 97 Mass. 359; 2 May, Ins. (3d Ed.) 393. From the last author- 
ity I quote the following: 

'The right to sue, however* under these statutes, enacted In file Interest 
of the family support. Is not to be confounded with the right to appropriate 
and use the proceeds. The assignee may well have the right to sue In hit 
own name, and recover the amount payable by the policy, but he recovers 
to hold In trust for the beneficiaries. 'The rights of the child, 9 say the court, 
in Burroughs v. Assurance Co., 'cannot be set up to defeat this action. No 
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trustee has ever been appointed to hold and manage the interest of the wife. 
The assignments to the plaintiff, assented to by the insurers, transferred to 
him the legal title In the policies, and the right to sue thereon. Palmer, v. 
Merrill, 6 Cush. 288, note; Kingsley v. Insurance Co., 8 Cush. 393. If the 
assured had afterwards died, leaving no wife or child surviving, the assign- 
ments would have entitled the assignee to receive the whole amount of the 
policies to his own use. The plaintiff, having the legal title, may maintain this 
action at law, and, if he recovers judgment, will hold the proceeds, so far 
as they inure to the benefit of the child of the assured, in trust for him. The 
equitable rights of the child under the statute, and the extent to which they 
may be subject to a claim of the assignee for reimbursement of the sums paid 
by him for premiums and assessments or otherwise, cannot be now deter- 
mined, but may be ascertained upon a bill of interpleader filed by the in- 
surance company, or in a suit by the child against this plaintiff after he shall 
have recovered judgment in this action.' " 

The rights of the assignee have been clearly stated thus: 

"The use as collateral security of insurance policies upon bona fide loans 
vests in the pledgee the legal title, as upon an absolute assignment Re- 
ceiving such title, he may enforce the security to Its full amount, holding any 
surplus after payment of his advances, premiums, and assessments paid for 
the pledgor or persons equitably entitled thereto." Ooleb. Coll. Sec. p. 575. 

If this be a correct statement of the law, — and I have no doubt 
but that it is, — it follows that a beneficiary cannot interfere with, the 
progress of an action brought by the holder of the legal title, or the 
person vested with the right to collect, unless fraud or insolvency 
be charged against such trustee. Nor does the fact that in the pres- 
ent case the insurance company has deposited the money in court at 
all impair the rights of the trustee, or enlarge those of the beneficiaries. 
It is true that the insurance company, had it seen proper to do so, 
might, for its own protection, have exhibited a bill of interpleader 
against the different claimants (Spring v. Insurance Co., 8 Wheat. 
268), but it could not, by depositing the money in court, give to the 
equitable claimants any rights which they did not before possess, nor 
take from Hubbard his right to collect the fund, and apply the same, 
so far as necessary, to the satisfaction of his debt On this point, 
counsel for Hubbard, in his brief, well says: 

"Certainly, if the possessor of a residuary Interest has no right to control the 
collection, that right cannot be extended to him by the debtor, directly or in- 
directly/' 

There is another difficulty to any relief in the present suit, and 
this difficulty is emphasized in complainant's brief, where he says: 

"Our contention is that the biU and contract and proposal of contract be- 
tween Hubbard and the Meades, set out and made exhibits to the bill, show 
that Hubbard held two policies on the life of Mr. Meade; that he held the said 
policies as security for moneys advanced and to be advanced by him to them; 
that the period fixed for the certain repayment of said advances was the 
expiration of the tontine period of the first policy assigned to him. It was 
estimated by the parties that the advances made and to be made, with a 
certain rate of interest, would amount to $15,000 at the expiration of the 
tontine period; that when the tontine period arrived he was to collect the 
proceeds of said first policy, and repay himself the $15,000, and then reassign 
the second policy, No. 665,889, for $15,000 to Meade. We contend that this 
shows that the proceeds of the first policy are the primary fund out of which 
the payment of the advancements are to be made. The biU shows that the 
insurance company makes no contest as to either fund; that it has paid 
$15,000, the proceeds of the second policy into this court; that It has filed 
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its bill of Interpleader in the California state court, tendering and offering to 
pay the proceeds thereof into court; that the proceeds of both policies are 
virtually in the hands of and under the control of Hubbard, and that the 
only question to be litigated and settled is as to whom he shall pay them out 
to and how. We contend that under the contracts set out in and exhibited 
with the bill that he should first pay himself such sums as he has advanced to 
the Meades out of the primary fund that he holds as security, to wit, the 
proceeds of the $20,000 policy; that the balance he should pay to Mrs. Meade 
or her successor in interest, Mrs. Gross, and that he should pay over the 
whole of the proceeds of the $15,000 policy to plaintiff as the legal repre- 
sentative of Meade, and the equitable owner thereof." 

Now, if it be conceded — which, however, I do not decide — that the 
proceeds of the $20,000 policy were contemplated by the parties to 
the contracts hereinbefore mentioned as the primary fund out of which 
Hubbard should be paid, still complainant's argument is unsound, for 
the reason that Hubbard has not yet realized on that policy. Its pay- 
ment is suspended, at the instance of the insurance company, by a 
bill of interpleader pending in the state court. If Hubbard should 
fail, without fault on his part, to realize on said policy, he could un- 
questionably, and according to complainant's own theory, resort to the 
$15,000 policy, since he holds both policies as collaterals. How is it 
possible to make a decree in the present suit fully covering these 
equities, when this court has no control whatever over the $20,000 
policy or its proceeds? Taking the most favorable view of the case 
for complainant which the allegations of his bill will allow, Hubbard 
holds the policy sued on in the common-law action as collateral se- 
curity for lawful advances made by him to the Meades, and it is his 
right and duty to forthwith collect the amount due on said policy, ap- 
plying a sufficiency of the proceeds, to the payment of his own debt, 
and holding the balance for the parties equitably entitled thereto. 
Should he fail to pay over such balance, said parties will then have 
adequate remedies against him. The demurrer will be sustained 



PBEFERRED ACC. INS. 00., OF NEW YORK, V. BARKB& 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1808.) 

No. 686. 

Jurisdiction of Federal Courts— Averments of Citizenship— Aksndmkut 
on Appeal. 

A petition which avers the residence of the parties only cannot be amended 
on appeal so as to show citizenship; but the judgment may be reversed, and 
the cause remanded, with instructions to dismiss the suit, unless, by proper 
amendment below, diverse citizenship is made to appear, i 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action at law brought by Harriet Barker against the P r eferred 
Accident Insurance Company, of New York, to recover on a policy of accident 
insurance. In the circuit court, verdict and judgment were given for plaintiff, 
and the defendant sued out this writ of error. The case is heard here on mo- 

i As to "Necessity for Averment of Citizenship," see note to Shipp v. Williams, 
10 C. C. A. 261, and supplementary note to Mason v. Dullagham, 27 O. O. A. 
303. 
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tlon of counsel for the plaintiff for leave to amend the petition by Inserting cer- 
tain allegations in respect to the citizenship of the parties. The averments of the 
petition in this regard were as follows: "The petition of Harriet Barker, widow 
of J. W. Barker, who resides in the city of New Orleans, respectfully represents: 
That the Preferred Accident Insurance Company , of New York, a corporation 
organized under the laws of the state of New York, and domiciled in the city of 
New York, but here present in this district by an agent,— Franke Watson,— who 
Is authorized to accept service of legal process, and to stand in judgment for said 
corporation, as required by the constitution and laws of the state of Louisiana, 
is legally and justly indebted," etc 

Hewes T. Gurley, for plaintiff in error. 
S. Wolff, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and SWATNE, 
District Judge. 

PER CURIAM. The motion of counsel for defendant in error for 
leave to amend the petition filed in the court below by inserting 
that the plaintiff below was at the time that this suit was instituted, 
and is now, a citizen of the state of Louisiana, and the defendant was 
at that time, and is now, a citizen of the state of New York, is denied. 
The amendment proposed is one of substance, and presents an issua- 
ble fact, which cannot be traversed in this court The motion pre- 
sented is a confession of error; and as, upon an inspection of the rec- 
ord, the jurisdiction of the circuit court does not appear, it is ordered 
and adjudged that the judgment of the circuit court be, and the same 
is, reversed, and the cause is remanded, with instructions to dismiss 
the suit, unless, by a proper amendment, the jurisdiction of the circuit 
court shall be made to appear. 



FIDELITY INSURANCE. TRUST & SAFE-DEPOSIT CO. v. NORFOLK & 

W. R. CO. 

(Circuit Court, W. D. Virginia. July 2, 1808.) 

1. Railroad Receivers— Foreclosure— Transfer to Purchaser— Liability 

FOR NkGLIOKNCE. 

A foreclosure decree provided that the purchasers should be let into 
possession on the execution and delivery of deeds by the special masters 
making the sale, and that they should take the property subject to all 
liabilities incurred by the receivers, which liabilities should be determined 
and enforced by the court ordering the sale. The receivers in fact re* 
malned in possession for six days after delivery of the deeds, during which 
period a liability arose for negligent operation of the road. Held, that the 
delivery of the deeds did not, in law, effect an Immediate transfer of 
possession, so as to make the purchasers directly responsible for such 
negligence, nor could the receivers be considered as operating the road 
as their agents, but that such liability was one arising during the receiver- 
ship, which could only be enforced by the federal court under the terms 
of the decree. 
%. Jurisdiction of Federal Court— Enjoining Proceedings tk State Court. 

Where a federal court by its decree of sale retains jurisdiction of a fore- 
closure proceeding so far as to determine and enforce, against the property 
sold, claims for liability incurred by the receivers, it may enjoin the prose- 
cution of an action on such a claim in a state court without violating Bey. 
St. S 720, which inhibits granting an injunction to stay proceedings la a 
state court. 
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Sipe & Harris and E. M. Pendleton, for petitioner. 
William A. Anderson and G. B. Guyer, for respondent. 

PAUL, District Judge. In this cause the petitioner, the Norfolk 
& Western Railway Company, heretofore filed its petition praying 
for an injunction against Baxter Lilly, to restrain said Lilly from pros- 
ecuting an action at law instituted by him against said petitioner in 
the corporation court of the city of Buena Vista, Va., to recover dam- 
ages for injury to his property alleged to have occurred by reason of 
the negligence of said railway company, by permitting a certain water 
course to be dammed and impeded by the embankment and roadbed 
of said railway company, and by not having an adequate outlet for 
such water course. A temporary restraining order was granted 
by this court, enjoining said Lilly from further proceeding with his 
suit in the state court. The defendant Lilly demurs to the petition 
on the following grounds: 

"(1) That, by the terms of the decree confirming the sale, the receivership, 
and the possession of the receivers as the representatives of this court, termi- 
nated with the making and delivery of the deed unreservedly conveying the 
entire property of the Norfolk & Western Railroad Company to the Norfolk 
& Western Railway Company, thereby constituting the latter company the 
absolute owner of said property. (2) That from the instant of the delivery 
of said deed the title and control of the property was, as a question of law 
and of fact, vested absolutely in the grantee, and the jurisdiction of this court 
in the suit for which the sale was made finally at an end in respect to the 
control of the property conveyed, and as to all transactions and rights arising 
in respect to that property. (3) That it does not appear from the record that 
this court Intended to extend its jurisdiction, or to retain the control and 
custody of the property sold and conveyed, beyond the moment of the con- 
veyance consummated. On the contrary, the decree expressly limits the pos- 
session of the receivers, as such, until the conveyance to the purchaser, his 
successors or assigns, in the following explicit language: 'Until the convey- 
ance to the purchaser, his successor or assigns, of the mortgaged premises, 
railroad property, and franchises sold under this decree, the receivers sbaU 
continue in possession thereof, and to discharge the duties imposed upon them 
by the order of their appointment, with the rights and powers thereby con- 
ferred/ (4) That the receivers had no right or power under said decree to re- 
tain possession and control of said property for a moment after the completion 
of the conveyance. If they did so, it was as the agents and representatives 
of the purchaser, and not of the court. It was merely for the convenience 
of the purchaser that the formal transfer of the possession was postponed 
till September 30, 1896. In contemplation of law, the real transfer of the pos- 
session took place instanter with the delivery of the deed to the purchaser. 
In such case, 'possession follows the title/ If It was in the power of the re- 
ceivers to prolong the receivership and extend their control and custody of 
the property for six days, it was in their power to do this for six months, or 
any longer period. They could only retain the possession at all after the 
conveyance with the consent of the purchaser, and as his agent In law and in 
fact Their possession after September 24, 1896, was the possession of the 
Norfolk & Western Railway Company. (5) This court did not by its decree 
of confirmation undertake to prolong its control and custody of the property 
sold beyond the consummation of the sale and transfer of the railroad prop- 
erty by the completion of the conveyance, and, if its decree could bear such 
construction, it would be, in such particular, erroneous and inoperative. (6) 
To place such a construction upon the decree would be to render nugatory 
the provisions of the constitution and laws of the United States which give to 
the state courts exclusive original jurisdiction of aU suits between citizens of 
the same state, by undertaking to compel a citizen of Virginia, who has a 
cause of action against the Norfolk & Western RaUway Company, to assert 
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his demand In the federal court (7) The prayer of the petition is In contra- 
vention of the inhibition of the judiciary act of 1793 (Rev. St U. S. § 720): 
•The writ of injunction shall not be granted by any court of the United States 
to stay proceedings in any court of a state except where such injunction may 
be authorized by any law relating to proceedings in bankruptcy.' The alle- 
gation of the petitioner that the demurrant has sued the wrong party— that 
his suit should have been brought against the receivers, and not against the 
. petitioner— is no answer to this. If true, that would be an ample defense 
to the suit in the state court But it cannot be availed of by this collateral 
proceeding, by Invoking the writ of Injunction from this court, without vio- 
lating the explicit prohibition of the act of 1708. That defense, in a suit like 
the one enjoined, between two citizens of Virginia, can only be rightfully 
and properly asserted by way of direct defense to that suit in the Virginia 
forum. (8) The fact that this court retained jurisdiction of the case for the 
purpose of enforcing the terms of the decree of sale for the benefit of any 
claimants against the receivers does not justify the extension of that jurisdic- 
tion to a party who 'is asserting no claim against the receivers, who Is not 
claiming the benefit of the lien retained under the terms of sale, but who is 
suing the Norfolk & Western Railway Company upon a cause of action which 
has arisen between these two parties after said railway company had become 
the actual and the only responsible owner of the property/' 

The petition shows the following state of facts: 

In February, 1895, receivers were appointed of the Norfolk & 
Western Railroad Company in a foreclosure suit brought by the 
Fidelity Insurance, Trust & Safe-Deposit Company. A decree of sale 
of the railroad property was entered on the 26th day of June, 1896; 
and on the 16th day of September, 1896, a deed conveying the same 
to the Norfolk & Western Railway Company (which will hereafter be 
styled the "Railway Company") was executed and delivered, and the 
Railway Company took possession thereof at midnight on the 30th 
day of September, 1896. The injury of which Lilly complains, and 
for which he brings in the state court his suit for damages, occurred 
on the 29th day of September, 1896. The decree of sale contained 
a provision, very common in decrees of sale of railroad property, as to 
the payment of existing liabilities against the receivers. It is as 
follows: 

"The purchaser shall, as part consideration for the railroad property and 
franchises purchased, take the same and receive the deed therefor upon the 
express condition that, to the extent that the assets or proceeds of assets in 
the receivers' hands not subject to any other lien or charge shall be insuf- 
ficient, such purchaser, his successors or assigns, shall pay, satisfy, and dis- 
charge (a) any unpaid compensation which shall be allowed by the court to 
the receivers; (b) any indebtedness and obligations or liabilities which have 
been contracted or incurred by the receivers, before delivery of possession of 
the property sold, In the management, operation, use, or preservation thereof. 
• * •»» 

The decree further provides: 

"The purchaser of such railroad property and franchise shall also take the 
same subject to the performance by him or his successors or assigns of all 
pending contracts in respect thereof theretofore lawfully made by the re- 
ceivers. In the event that the purchaser of said railroad property and fran- 
chises, his successors or assigns, after demand made, shall refuse to pay any 
of the before-mentioned indebtedness or liabilities, the person holding the 
claim therefor, upon fifteen days' notice to such purchaser and his successors 
and assigns, may file his petition In this court to have such claim enforced 
against the property sold, in accordance with the usual practice of the court 
in relation to claims of similar character; and such purchaser and his suc- 
cessors and assigns shall have the right to appear and make defense to any 
88 F.-52 
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claim, debt, or demand so sought to be enforced, and any party shall bare the 
right to appeal from any judgment, decree, or order made therein. For the 
purpose of enforcing the foregoing provisions of the decree, jurisdiction of 
this cause is retained by this court; and the court retains the right to retake 
and resell said property in case such purchaser or his successors or assigns 
shall fail to comply with any order of the court in respect to the payment of 
such prior indebtedness or liabilities within thirty days after service of a 
copy of such order." 

The decree provides for the publication of notice in the newspapers 
of certain towns, calling upon the holders of any such claims as are 
directed to be paid to present the same for allowance or payment; 
those not presented within six months after first publication of such 
notice to be disallowed. In the decree it was further ordered: 

"Upon payment of the purchase price bid by the purchaser or purchasers, 
or upon making such provision as the court shall approve for the payment 
thereof, the said special masters shall execute proper deed or deeds conveying 
and assigning the property purchased to such purchaser, or his successors or 
assigns; and upon the execution and delivery of such deed or deeds the grantee 
therein shall be let into possession of the premises conveyed, and the re- 
ceivers shall deliver any of the premises sold which may be in their possession 
over to the purchaser, his successors or assigns, together with any property 
and net income acquired or received by the receivers since the commencement 
of this suit, and up to the date of such delivery of possession, In the manage- 
ment or operation of the mortgaged premises embraced in such conveyance, 
subject nevertheless to the condition that the court may retake and resell 
all or any of said property in case the purchaser thereof, his successors or as- 
signs, respectively, shall fail to pay any balance of the purchase price re- 
maining unpaid by him or them, or to comply with any order of this court 
with respect to the payment of the prior Indebtedness, obligations, and liabili- 
ties as hereinbefore provided, within thirty days after the service of copy of 
such order. Until the conveyance to the purchaser, his successors or assigns, 
of the mortgaged premises, railroad property, and franchises sold under this 
decree, the receivers shall continue in possession thereof, and to discharge 
the duties imposed upon them by the order of their appointment, with the 
rights and powers thereby conferred. They will keep a correct account of 
the earnings and Income of the premises accruing after the date of sale; 
and, if the same should be confirmed, the purchaser, on delivery of possession 
by the receivers, will, as hereinafter provided, be entitled to receive the net 
income and earnings accruing subsequent to the date of sale, and the proceeds 
of such Income and earnings. The purchaser of the said railroad property 
and franchises, and his successors and assigns, respectively, after such de- 
livery of the premises, shall hold, possess, and enjoy the same, and all the 
rights, privileges, immunities, and franchises appertaining thereto, as fully 
and completely as said Norfolk & Western Railroad Company now holds 
and en joy 8 the same, or held and enjoyed or was entitled to hold and enjoy 
the same at the time of the execution of the said mortgage, or at any time 
since; and the purchaser and his successors and assigns, respectively, shall 
thereupon be entitled to have and hold the premises so conveyed free and dis- 
charged from the lien and Incumbrance of said mortgage, and from the claims 
of all other parties to this suit, and 2hose claiming under them, save only as 
hereafter shall be adjudged to be prior in lien or superior in equity to said 
mortgage, and which, as hereinbefore provided, the purchaser may be re- 
quired to pay in addition to the purchase price bid." 

The contention of the petitioner, the Railway Company, is that 
the claim of Lilly is one arising under this provision of the decree of 
sale, to wit: "The purchaser shall, as part consideration for the 
railroad property and franchises purchased, • • • pay, satisfy, 
and discharge * * * (b) any indebtedness and obligations or 
liabilities which shall have been contracted or incurred by the re- 
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ceivers before delivery of possession of the property sold, in the 
management, operation, use, or preservation thereof." It is claimed 
that, notwithstanding the property was sold on the 16th of Septem- 
ber, 1896, the sale confirmed, the deed of conveyance executed and 
delivered to the purchaser on the 24th of September, 1896, and al- 
though the injury complained of by Lilly occurred on the 29th of 
September, 1896, yet this is an obligation or liability incurred by the 
receivers, and is part of the consideration which the purchasers 
agreed to pay for the railroad property and franchises. The rail- 
way company insists that this liability must be ascertained and de- 
termined in this court. The ground on which this contention rests 
is the fact that though the deed was executed and delivered to the 
purchaser on the 24th of September, 1896, the receivers did not de- 
liver possession of the property to the Railway Company until mid- 
night on the 30th day of September, 1896. The defendant insists 
that the delivery of the deed of conveyance on the 24th of Septem- 
ber, 1896, carried with it, and vested in the Norfolk & Western Rail- 
way Company, the possession and control of said railroad, and that 
the damage complained of having occurred subsequent to the execu- 
tion and delivery of the deed to the purchaser, the Railway Com- 
pany, that company is liable for the damages claimed. The defend- 
ant urges that it was clearly in contemplation of the court to limit 
the time in which possession and control of the property should 
rest in the receivers to the time of the execution and delivery of the 
bond; that this is shown by the following provisions in the deed 
of sale: 

"Upon the execution and delivery of such deed or deeds, the grantee therein 
shall be let into the possession of the premises conveyed, and the receivers 
shall deliver any of the premises sold which may be in their possession 'over 
to the purchaser, his successors or assigns, together with any property and 
net income acquired or received by them since the commencement of this 
suit, and up to the date of such delivery of possession, in the management or 
operation of the mortgaged premises embraced in such conveyance. • * * 
Until the conveyance to the purchaser, his successors or assigns, of the mort- 
gaged premises, railroad property, and franchises sold under this decree, the 
receivers shall continue in possession thereof, and to discharge the duties 
imposed upon them by the order of their appointment, with the rights and 
powers thereby conferred." 

Taken in connection with other provisions of the decree, these 
extracts do not, in the opinion of the court, invest the purchaser 
with possession of the railroad property, in such sense as to make 
it responsible for acts of negligence occurring before it has assumed 
control and management of the property. Actual possession and 
control of the management of a railroad are so essentially necessary 
to fix responsibility for negligent conduct in its operation that these 
conditions cannot be met by the execution and delivery of a deed of 
conveyance to the purchaser of railroad property. The possession 
conferred by such a conveyance is not such possession as was con- 
templated by the decree of sale in this cause. Such a deed doubt- 
less gives a right of possession of the railroad property to the gran- 
tee, but it was actual, controlling possession that was intended 
by the court should be given to the purchaser before his responsibil- 
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ity for its negligent management attached, and that of the receivers 
ended. To have invested the purchaser of an extensive railroad 
system with immediate possession on the execution of the deed of 
conveyance would have been, in the very nature of the transaction, 
impracticable. In making the change from the control and man- 
agement of the receivers to that of the officials of the purchasing 
railroad company required time, method, and orderly procedure, to 
the end that the public service might be conserved without derange- 
ment of the mails, passenger and freight trains, and the disorganiza- 
tion of the management and labor necessarily employed in the vari- 
ous departments of the railroad business. There was not an un- 
usual or an avoidable delay in the delivery of possession by the 
receivers; and, if there had been, the court is at a loss to see how 
a failure on the part of the receivers to promptly perform their duty 
could fix any responsibility on the railway company. It took pos- 
session when delivered to it by the receivers, and its responsibility 
for acts of negligence, of commission or omission, began then. 

The contention of counsel for Lilly, that, during the interim of six 
days between the execution and delivery of the deed of conveyance 
and the delivery of possession of the railroad property, the receivers 
were the agents of the Railway Company, and not acting in their 
official capacity as receivers, cannot be maintained. There is noth- 
ing in the conduct of the parties, or in the facts of the case, to es- 
tablish either an express, or an implied agency. 

The claim sought to be established in the state court against the 
Railway Company is a liability accruing during the time the re- 
ceivers were in control and possession of the railroad, and must be 
established in the manner prescribed by the decree. • The court did 
not surrender its jurisdiction over this class of claims, nor did its 
jurisdiction end with the execution and delivery of the deed of con- 
veyance. It specifically provided in the decree of sale what liabili- 
ties the purchaser of the railroad property should assume as part 
of the purchase price therefor, and how such liabilities should be 
ascertained. These provisions of the decree entered into, and be- 
came a part of, the contract of purchase. The Railway Company 
by its purchase became a party to this suit. It is bound by the 
terms of the decree of sale, and it has a right to have them enforced 
in its behalf. In enforcing the provisions of this decree, and pro- 
tecting its own jurisdiction, the court does not, as contended in the 
second substantial ground of demurrer, violate the provision of sec- 
tion 720 of Revised Statutes of the United States, which inhibits 
the granting of an injunction to stay proceedings in a state court 
The court, in granting an injunction to prevent Lilly from proceed- 
ing in the state court to establish a claim of which this court has 
jurisdiction, and so had when the suit in the state court was com- 
menced, is in no wise invading the already acquired jurisdiction 
of the state court. This court is only endeavoring to protect its 
own jurisdiction, and to enforce its own decrees. Without this, its 
efficiency would not only be seriously impaired, but its authority, 
in many cases, rendered nugatory. In Dietzsch v. Huidekoper, 103 
U. S. 494, the supreme court says: 
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"A court of the United States is not prevented from enforcing its own Judg- 
ments by the statute which forbids it to grant an injunction to stay proceedings 
in a state court" 

The doctrine here announced has been followed by numerous deci- 
sions in the federal courts. Railroad Co. v. Scott, 13 Fed. 793; Jesup 
v. Railway Co., 44 Fed. 663; Central Trust Co. v. St Louis, A. & T. 
Ry. Co., 59 Fed. 385; Lanning v. Osborne, 79 Fed. 657; Tterre Haute 
ALRCo. v. Peoria & P. U. R. Co., 82 Fed. 943. 

After a careful examination of the cases cited by counsel for the 
defendant, the court fails to find that they contravene in any respect 
the doctrine sustained by the authorities just cited. The demurrer 
will be overruled. 



CORNELL v. GREEN. 
(Circuit Court, N. D. Illinois. October 8, 1897.) 

I. Foreclosure— Parties. 

A foreclosure bill was brought against the mortgagors and their chil- 
dren and against "T., B., and G, aU of whom are residents, • * • and 
guardians of said minor children, the said T. being also one of the exec- 
utors of the last will of [the mortgagor] and others," "all of which per- 
sons and corporations before named are made defendants herein." The 
bill also averred conveyances from the mortgagor to said T., and that 
"the above-named parties against whom this bill is brought have or 
claim to have some Interest in the premises * * * by mortgage, 
judgment, conveyance, or otherwise," and that each and all of the de- 
fendants have neglected to pay the debt EeiO H that T. was made a 
party in his individual capacity, even though the prayer for process did 
not contain the names of all the parties, as required by the equity rules. 

t. Process — Service. 

The subpoena in a foreclosure suit was directed against the mort- 
gagor, and "T., B., and C, guardian, etc., and T., executor, etc.," and 
recited, "We command you, and every one of you, to appear," and "the 
above-named defendants are notified that unless they, and each of them, 
shall enter their appearance," etc. The return recited personal service 
"upon T. as guardian and T. as executor." Reld* that T. was sufficiently 
served in his individual capacity. 

a Master's Deed — Description— Mistake. 

A mortgage was foreclosed on the "south half" of a certain section. 
The master's deed recited that he sold the "south half," and then recited: 
"Now, therefore, this indenture witnesseth that the said [master] • • * 
does convey the north half." Hdd H that the word "north" Is presump- 
tively a mistake, that it may be rejected, and that without the substitu- 
tion of any other word the deed Is operative as a conveyance of the south 
half. 

Robert Rae and F. B. Dyche, for complainant. 
Geo. R. Peck and C. W. Ogden, for defendant 

SHOWALTER, Circuit Judge. On November 27, 1875, Mrs. Green 
exhibited in the circuit court of the United States for the Northern dis- 
trict of Illinois her bill of complaint for the foreclosure of two 
mortgages. Mrs. Sarah H. Gage, widow of the mortgagor, and a 
number of other persons and a number of corporations were made 
parties defendant. Certain of the defendants answered; others 
were defaulted. The cause was referred to a master, and a final 
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decree of foreclosure was entered on his report on July 31, 1876. 
Pursuant to this decree a sale was made by the master, and Mrs. 
Green became the purchaser of the mortgaged property on the 
7th of December, 1876. She entered into possession pursuant to 
her purchase, and has since remained in possession. Afterwards, 
and on the 3d of February, 1877, she received the master's deed. 
The bill in the present case was filed July 29, 1896. Prior to the 
foreclosure above mentioned, and in December, 1874, George W. 
Gage, the original mortgagor, his wife, Mrs. Sarah H. Gage, joining 
him in the conveyance, had alienated the property, subject to the 
two mortgages, to one William P. Tucker. Tucker afterwards died, 
and long after the foreclosure the heirs of Tucker conveyed to this 
complainant, CornelL The present bill is for redemption. The 
fundamental claim is that the interest of Tucker was not cut off 
by the foreclosure mentioned. It is said that on a proper construc- 
tion of the bill of complaint in that case Tucker was not a party 
defendant; and, again, assuming him to have been a party defend- 
ant, that he did not appear, and was not served with process. The 
foreclosure bill reads in part as follows: 

"Your oratrix, Hetty H. R. Green, who is a resident of Bellows Palls, la 
the state of Vermont, and a citizen in the said last-named state, brings this, 
her bill of complaint, against Sarah H. Gage, a resident of the city of Chicago, 
Illinois, a citizen of the state of Illinois, and the widow of the late George W. 
Gage, deceased, and executrix of bis last will and testament; Eva Gage, Mary 
B. Gage, Carrie E. S. Gage, Alice Gage, George W. Gage, Jr., and David A. 
Gage, children of said George W. Gage, deceased, each of said children being 
now residents of said city of Chicago, and citizens of the state of Illinois, the 
said two last-named children, George W. Gage, Jr., and David A. Gage, being 
minors; William F. Tucker, Joseph K. Barry, and John W. Clapp, all of whom 
are residents of the county of Cook, state of Illinois, and citizens of said last- 
named state, and guardians of said minor children, the said William F. Tucker 
being also one of the executors of the said last will and testament of said 
George W. Gage, deceased; Louis L. Coburn, a resident of Chicago, and citi- 
zen of the state of Illinois [here follow the names of a large number of 
other persons and of a number of corporations],— all of which persons and 
corporations before named are made defendants herein." 

In a subsequent portion of the bill the conveyance from Oage 
and wife of December 18, 1874, to said Tucker, of all the mortgaged 
premises for the consideration of $24,000, subject to the two mort- 
gages, is averred. It is then set forth "that said above-named par- 
ties against whom this bill of complaint is brought have, or claim 
to have, some interest in said premises described in said trust deed 
by mortgage, judgment, conveyance, or otherwise"; and, after- 
wards, that Oage and his executors, "and each and all of them, and 
all of said defendants, have hitherto wholly failed and neglected, 
and still do neglect, to pay" the debt. The prayer for process is, 
"May it please your honors to grant to your oratrix a writ-of sum- 
mons issued out of and under the seal of this honorable court, ac- 
cording to the rules of practice of said court, directed to the said 
Sarah H. Gage and the other defendants hereinbefore named, com- 
manding them, and each of them," etc. 

It seems to me very clear that William F. Tucker is made a par- 
ty defendant on the face of this bill. Complainant says she "brings 
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this, her bill of complainant, against • • • William P. Tuck- 
er, Joseph K. Barry, and John W. Clapp, all of whom are residents 
of the county of Cook, state of Illinois, and citizens of said last- 
named state, and guardians of said minor children, the said Wil- 
liam F. Tupker being also one of the executors of the last will and 
testament of said George W. Gage, deceased, * * * all of 
which persons • • • are made defendants herein/' If the 
question were whether or not Tucker, in his character as guardian 
of the minor children, was made a party, some criticism might be 
made on the phraseology of the bill, but it seems to me to be be- 
yond controversy that Tucker himself is named and described as 
one of the persons against whom the bill is brought The two 
minor children were themselves made parties to the foreclosure bill 
Summons was issued against them and served on them; and a 
guardian ad litem, -appointed by the court, appeared and answered 
in their behalf. It is predicated of William F. Tucker that he 
was a resident of the county of Cook, in the state of Illinois, that 
he was a citizen of the said state, and that he was one of the 
guardians of the two minor children. It is also said of him that 
he was one of the executors of the last will and testament of said 
George W. Gage. It is also stated in the bill that Tucker himself 
was the owner of the equity of redemption, to cut off which was 
the very purpose of the bill; and as one of the persons named in 
the list of those who were sued he is expressly made a defendant 
There is no reason for saying that William F. Tucker merely in his 
character as guardian, or merely in his character as executor, was 
made a defendant, and that he was not personally a defendant 

The prayer for process in this bill does not contain the names 
of all the defendants mentioned in the introductory part of the bill, 
as required by equity rule 23, but for the purposes of the present 
controversy that rule can only be treated as a formality. The 
prayer for process indicates with as much distinctness against 
. whom the subpoena is to issue as though the name of each partic- 
ular defendant, as well as the name of Mrs. Sarah H. Gage, had 
been repeated in that part of the bill. I see no reason, on account 
of this formal defect, for impeaching the decree, or for holding that 
Tucker was not personally a party. 

The subpoena in the case reads in part as follows: "The United 
States of America to Sarah H. Gage, widow of the late George W. 
Gage, deceased, and executor of his will; Eva Gage, Mary B. Gage, 
Carrie E. S. Gage, Alice Gage, George W. Gage, Jr., and David A. 
Gage, children of said George W. Gage, deceased; William F. 
Tucker, Joseph K. Barry, and John W. Clapp, guardian, etc., and 
William F. Tucker, executor, etc., Louis L. Coburn, executor, etc., 
David A. Gage," and so on, naming the other defendants and cor- 
porations, — "Greeting: We command you, and every of you, that 
you appear before the judges of our circuit court," etc. Then, after 
the signature of the clerk, comes the memorandum: "The above- 
named defendants are notified that unless they, and each of them, 
shall enter their appearance in the clerk's office of said court at 
Chicago, aforesaid, on or before the date to which the above writ 
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is returnable, the complainant's bill will be taken against them as 
confessed, and a decree entered accordingly. William H. Bradley, 
Clerk." The marshal states in his return indorsed on this writ: 
"I have served the annexed writ by personally delivering a true and 
correct copy thereof to each of the following named defendants on 
the day set opposite their names: Upon William P. Milligan, Mon- 
roe Heath, Bradford Hancock, • • • Julius White, and Wil- 
liam P. Tucker as guardian and William F. Tucker as executor, 
on the 8th day of December, A. D. 1875," etc It will be seen on 
the face of this subpoena that William F. Tucker is named therein 
as a defendant. The word "guardian" follows the name "John W. 
Clapp." On the face of the subpoena William F. Tucker is not 
mentioned as the guardian of any person, but he is named as an 
executor. It is stated in the return that the marshal served this 
writ by personally delivering a true and correct copy thereof to 
William F. Tucker on the 8th day of December, 1875. The recital 
by the marshal as to the character in which William F. Tucker 
was served is an immaterial matter. The copy of the writ placed 
in Tucker's hands gave him the information, namely, that he must 
come into the court, and make whatever defense he had to the bill 
One copy was as efficacious for the purpose of informing Mr. Tucker 
that he had been sued as a dozen would have been. He saw on the 
face of the subpoena that he was expected to answer personally, and 
that he was expected to answer also as executor of George W. Gage. 
My conclusion is that Mr. Tucker was served with process; that the 
jurisdiction over him personally was complete. It would follow 
from this that the interest of Mr. Tucker in the land was cut off 
by the decree in the old foreclosure suit. 

The master's deed given on the 3d of February, 1877, is set out in 
hsec verba in the bill, together with the proceedings in the fore- 
closure suit. Of the property sold by the master and ^bought by 
Mrs. Green one particular tract was the S. £ of section 13, town- 
ship 38 N., of range 13 E. of the third P. M., in the county of Cook, 
and state of Illinois. The master's deed, after mentioning the title 
of the cause, the names of all the defendants, the decree of sale, and 
the fact that he had advertised as required, goes on with the re- 
cital that at the day and place specified in the advertisement he 
sold the property, proceeding with the description of the same in 
detail, the tract in question being in that part of the deed correct- 
ly described as the south half of section 13, township 38 N., of 
range 13 E. of the third P. M. Thereupon, and following the state- 
ment that the entire property had been sold to Mrs. Green, the deed 
proceeds: "Now, therefore, this indenture witnesseth that the said 
Henry W. Bishop, master in chancery, as aforesaid, in considera- 
tion of the premises, and for the purpose of carrying into effect 
the said sale so made as aforesaid, and by virtue of said last-named 
decree, and in execution thereof, hereby does by these presents re- 
mise, release, and convey to the said Hetty H. R. Green the fol- 
lowing described property, to wit." Here follows the description of 
the property again, but in describing the half section above referred 
to the word "north" is used instead of the word "south"; that ia 
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to say, in this part of his deed the master describes that tract as 
the "north half of section 13, township 38 north, of range 13 east 
of the third principal meridian," so that on the face of the master's 
deed there is obviously a mistake. Presumptively, the word 
"north" in the granting part of the deed was the mistake. Pre- 
sumptively — even if this bill did not expressly aver that the mas- 
ter conveyed to Mrs. Green the property sold, and even if the rec- 
ords set forth in the bill did not affirmatively show the fact — the 
word "south" should have been written where the word "north" 
appears. If the word "north" be rejected as a false description, the 
granting part of the deed would read, "Also the half of section 13," 
etc.; and by reference to the introductory part of the deed it suffi- 
ciently appears that the half mentioned in the granting part is the 
south half. The rule is laid down in some of the text-books that 
where the description in the granting part of a deed contradicts 
that in the introductory part of the deed, the words in the granting 
part prevail. But this rule should not hold against an obvious in- 
tent to the contrary, shown on the face of the deed. In the pres- 
ent instance the master commences the granting part of the deed 
with the words, "Now, therefore, this indenture witnesseth," etc., 
as before quoted, meaning to convey the property which, according 
to prior recitals, he had advertised and sold. Prima facie and pre- 
sumptively the intent of the master was to specify in the granting 
part of the deed the property described in the introductory part 
as having been sold by him to Mrs. Green. But, as already inti- 
mated, the foreclosure decree and other proceedings recited in this 
bill show the word "north" in the granting part of this deed to be 
a false description. Without this word, there is enough in the 
granting' part of this deed, when read in the light of what goes 
before, and in connection with the showing of the bill, to make the 
instrument operative under the statute of conveyances as a good 
and valid conveyance of the south half of section 13. It is unnec- 
essary to discuss other features of the case. The demurrer is sus- 
tained 



WATSON v. BETTMAN et al. 
(Circuit Court, D. West Virginia. July 19, 1898.) 

PARTNERSHIP— APPOINTMENT OF RECEIVER. 

A receiver wUl be appointed at the Instance of a partner when It 
appears that the firm is insolvent, that its accounts have been confused 
by the defendant partners with those of other firms of which they are 
also members, that they have fraudulently procured assignments to be 
made by such other firms, and have confessed judgments in favor of their 
relatives, which can only be satisfied out of their partnership interest. 
State and Federal Courts—Conflicting Jurisdiction— Assignments for 
Cred tTORS— Receivers. 

The mere fact that an assignee for benefit of creditors has qualified 
before a New York state court, which has accepted his bond, does not 
give that court jurisdiction, so as to prevent a federal court from appoint- 
ing a receiver for the assigned property. 
Receivers— Selection and Appointment. 

A receiver appointed in a suit by a partner against his co-partners 
charging them with mismanagement and fraudulent misapplication of 



Digitized by 



Google 



826 88 FEDERAL REPORTER. 

assets, should be disinterested; and the court will not appoint one, 
however well qualified in other respects, who is interested In judgments 
confessed by defendants, which can only be satisfied out of their Inter- 
ests in partnership assets, and who is connected by marriage with vari- 
ous parties secured by deeds of assignment made by defendants. 

A. Leo Weil, A. Dewey Follett, and B. Mason Ambler, for plain- 
♦tiff. 

Frank B. Enslow, John T. McGraw, and John Ch McCluer, for de- 
fendants. 

V. B. Archer, for Joseph Louchheim. 

JACKSON, District Judge. On the 21st day of May, 1898, Gil- 
bert L. Watson filed his bill in equity against Marcus A. Bettman, 
David Bettman, Emanuel W. Bloomingdale, in his own right and 
as trustee, and Marcus A. Bettman and David Bettman, executors 
of the last will knd testament of Meyer H. Bernheimer, deceased, 
and Mamie Mann, executrix of the said Bernheimer, deceased. The 
bill charges that prior to the month of December, 1897, Watson was 
a member of the firm of Bettman, Watson & Bernheimer, which firm 
was the owner of certain oil lands, oil properties, and leaseholds in 
the states of Ohio, Indiana, West Virginia, and Pennsylvania, and 
that the said firm also operated a manufacturing plant in Pleasants 
county, W. Va., and a general supply store in the city of Parkers- 
burg; that Bernheimer died in the month of December, 1897, and 
that the business, after his death, was carried on in the partner- 
ship name by the surviving partners; that the partnership was en- 
gaged in the production of oil, and was dealing in oil-well supplies; 
that the partners of the firm each held a one-fourth interest; that 
prior to the 5th day of March, 1898, the plaintiff and his associates 
had been engaged for more than eight years in the oil business, 
and that they had acquired a large amount of property, and had 
drilled upon their various properties in the different states over 300 
wells, most of them being productive and remunerative, and from 
which large quantities of oil have been taken and sold, realizing to 
the firm from $10,000 to $25,000 monthly; and that, in addition to 
the revenue realized from this source, the firm had sold leaseholds 
and other properties, amounting to $330,000, — making a total of 
about $600,000, of which $300,000 is claimed to have been net profit; 
and that all the funds realized from this source had gone into the 
control of Stettheimer & Bettman, who are bankers and brokers. 
The bill charges that the Bettmans are brothers, and that their 
wives are sisters of Bernheimer, and that David Bettman was a 
^member of the firm of Stettheimer & Bettman, consisting of Hen- 
rietta Stettheimer and David Bettman. The bill further charges 
that there was another firm doing business under the name of Stett- 
heimer & Co., composed of Joseph Stettheimer and Marcus and 
David Bettman; that, Joseph Stettheimer having died, the business 
was continued under the name of Stettheimer & Co. by the surviving 
partners; that Stettheimer & Co. were owners of oil property in 
Pennsylvania. It appears from the bill that Watson, the plaintiff 
in this action, had control of all the operations in the oil fields, as 
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w€.-ll as of the manufacturing supply company, and that the manage- 
ment of the accounts of the firm and its finances were intrusted to 
his associates, who assured the plaintiff from time to time that the 
business was profitable, and that the accounts were accurately and 
honestly kept. It is charged that the accounts of Bettman, Watson 
& Bernheimer were not kept in separate books, but that they were 
kept in the books of Stettheimer & Bettman, in New York City; 
and when the plaintiff made a demand that separate books should 
be opened and kept of the transactions of the partnership, his as- 
sociates promised to do so, but the promise, to this date, has never 
been kept The plaintiff also demanded and tried to get a settle- 
ment of the co-partnership business, but has never been able to do 
so. It is further charged that there are five different firms com- 
posed of the Bettmans, Watson, and others: First, the firm of M. 
A. and D. Bettman, composed of M. A. Bettman and David Bett- 
man; second, the firm of Stettheimer & Bettman, composed of Hen- 
rietta Stettheimer and M. A. Bettman; third, the firm of J. Stett- 
heimer & Co., composed of the executors of J. Stettheimer and the 
Bettmans; fourth, Bettman & Watson, composed of M. A. and D. 
Bettman and Gilbert L. Watson; fifth, the firm of M. A. Bettman, 
David Bettman, and Gilbert L. Watson, composing the partner- 
ship of Bettman, Watson & Bernheimer. That these five different 
firm are composed of the Bettmans, Watson, Bernheimer, and Stett- 
heimer; the Bettmans being members of all the firms, while Wat- 
son is only a member of two of them. Bettman, Watson & Bern- 
heimer is the oil firm, whose business is the subject-matter in con- 
troversy in this case, being the same firm that has been carried on 
in the name of Bettman, Watson & Bernheimer since the death of 
Bernheimer. It is charged that the accounts of Bettman, Watson 
& Bernheimer have been kept upon the books of Stettheimer & Bett- 
man, one of the other firms, and have become so interwoven and 
entangled with the accounts of the other firms that it is difficult, 
at this time, to determine what moneys and revenues derived from 
the oil properties of the firm of Bettman, Watson & Bernheimer 
belong to it. It is not alleged in the bill that the firm of Bettman, 
Watson & Bernheimer is insolvent, but that the revenues have been 
misappropriated and misapplied in such a manner as to deprive the 
plaintiff in this action of his rights and interest in the co-partner- 
ship property and its revenues; but it is admitted and claimed in 
the answer of Bloomingdale, the trustee in these various assign- 
ments, that the oil firm of Bettman, Watson & Bernheimer is in- 
solvent. It is charged that L. G. Bloomingdale has large judgments 
against the Bettmans, amounting to about $70,000; that E. W. 
Bloomingdale, the trustee in these various assignments, is inter- 
ested in the business of Bloomingdale Bros., as appears from the 
bill, and his answer does not deny, but seems to admit, it, and the 
allegation of the bill is sustained by the testimony of the Bett- 
mans. It appears that there are judgments amounting to nearly 
$600,000 against the Bettmans and other parties, for which the in- 
terest of the Bettmans in the co-partnership of Bettman, Watson & 
Bernheimer is liable. Stettheimer & Bettman claim directly 
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against the firm of Bettman, Watson & Bernheimer $192,000, and, 
in addition to this claim, it is claimed that the firm of Bettman, 
Watson & Bernheimer is liable as indorser for said firm for $109,- 
000. In addition to the allegations of the bill heretofore referred 
to, it appears that sundry judgments have been rendered in the 
courts of New York by confession against the firm of Stettheimer 
& Bettman, and other firms of which Bloomingdale is assignee, 
"in favor of the wives of the Bettmans. Two judgments alone 
against Stettheimer & Bettman amount to $236,327, which judg- 
ments are expected to be made and satisfied out of the interest of 
the Bettmans in the firm of Bettman, Watson & Bernheimer. 

It is apparent from this state of facts that E. W. Bloomingdale 
occupies a dual relation under his appointment as trustee, and he 
must, on the one hand, enforce collection of the claims of Stett- 
heimer & Bettman against the property of the firm of Bettman, 
Watson & Bernheimer, one of the judgments being a judgment in 
favor of his own brother, which it is claimed can only be satis- 
fied out of the individual interest of the Bettmans in the firm prop- 
erty of Bettman, Watson & Bernheimer; while, on the other hand, 
it will be his duty, as trustee, to contest the claims of Stettheimer 
& Bettman against the firm of Bettman, Watson & Bernheimer; 
and, if he was appointed as receiver of this property, the same dual 
relation would continue to exist. It further appears that on the 
5th day of March, 1898, the five firms, which included the firm of 
Bettman, Watson & Bernheimer, made an assignment, in the state 
of New York, of all their property, to E. W. Bloomingdale, trustee, 
for the benefit of their creditors, which assignment the bill alleges 
was procured through fraudulent misrepresentations as to the 
insolvency of the co-partnership of Bettman, Watson & Bernhei- 
mer. Upon this state of facts the defendants E. W. Bloomingdale 
and Marcus A. Bettman and David Bettman, executors of the last 
will and testament of Meyer H. Bernheimer, deceased, filed their 
demurrers to the bill, setting up five different grounds of demurrer, 
and praying the judgment of the court upon the same, and that 
the bill be dismissed. 

In the view the court takes of this case, it seems that all the 
grounds of demurrer are substantially embraced in the first and 
second assignments. The first assignment is, virtually, a want of 
equity upon the face of the bill. This ground of demurrer invokes 
the consideration of the court as to whether the allegations upon 
the face of the bill justify the court in the appointment of a re- 
ceiver. From the inspection of the bill and answer, and the as- 
signment made on the 5th day of March, 1898, to E. W. Blooming- 
dale, the court must reach the conclusion that the co-partnership 
was insolvent. It is true, the bill does not allege insolvency, but 
the answer of the trustee not only claims it, but admits it, and the 
evidence of the Bettmans, taken in support of the answer, tends to 
establish the truth of the allegation. This alone, independent of 
any other grounds, is sufficient to justify a court of equity in tak- 
ing possession of the property, and putting it in the hands of a 
receiver. But the bill charges a fraudulent misapplication and an 
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Improper conversion and waste of the assets of the co-partnership 
by the defendants Bettmans and Bernheimer, who had charge of 
this branch of the business at their New York office. This charge 
must be accepted as true, and, if true, ought not a court of equity, 
when appealed to, interpose, to protect the right of any member 
of this co-partnership as against other members, who, by their 
action, have so misapplied the revenues arising from the manage- 
ment of the property as to place the co-partnership in a condi- 
tion approaching insolvency, if not altogether insolvent? I think 
so. There can be but one answer to the question. The Bettmans, 
Watson, and Bernheimer were equal partners in this property, each 
owning a one-fourth interest This, in the opinion of the court, 
is another reason why the court should exercise its powers for the 
protection of the property. A further allegation in the bill is 
that there are heavy judgments at law against the members of 
the co-partnership, which, if enforced, would be ruinous to the 
value of the property, and entail a great loss to its owners; and, 
further, that there have been judgments obtained, by confession, 
against the Bettmans, in favor of their sisters, which can only be 
satisfied out of their individual interest in the co-partnership prop- 
erty. This allegation, coupled with the fact that it is claimed that 
the revenues of this co-partnership have gone into the hands of 
other co-partnerships in which the Bettmans and Bernheimer are 
interested, but in which the plaintiff, Watson, has no interest what- 
ever, would seem to justify a court of equity in taking charge of 
the property. The court is of the opinion that the various allega- 
tions of the bill, being accepted as true, are sufficient in law to 
maintain this action, and to justify the court in appointing a re- 
ceiver, and for this reason the first ground of demurrer is over- 
ruled. 

The second ground of demurrer is that the assignee, Blooming- 
dale, qualified under the laws of the state of New York, in the 
supreme court of the city and county of New York, and gave bond 
in that court, and was, at the time of the filing of the bill in this 
case, acting under and by virtue of the orders of the supreme court 
of New York, which action, it is claimed, conferred jurisdiction on 
the court over the property of this defendant co-partnership. I 
do not concur in this position. The appointment and qualification 
of Bloomingdale, as assignee, under the deed of assignment, was 
purely a statutory proceeding under the laws of the state of New 
York, which required him to go before the supreme court of New 
York, and file his bond, to be approved by the court, before en- 
tering upon his duties as such assignee; was not an order of the 
supreme court for the city and county of New York, but was mere- 
ly the result. of the deed of assignment executed to him on the 5th 
day of March, 1898. This act upon the part of that court was not 
a judicial, but purely a ministerial, one, to comply with the require- 
ments of the statute under which the assignment was made. It 
was in no sense a judicial proceeding. No order of the court was 
necessary, under the statute, to put the assignee in possession of 
the property transferred under the deed of assignment. No ju- 
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dicial proceeding was instituted in the court by which it became 
the duty of the court to take cognizance and possession of the property. 
No litigation has grown out of the assignment by which it became 
necessary for that court to take possession of the property. It is 
therefore apparent that there was no seizure, either actual or con- 
structive, of the property embraced in the assignment of March 
5, 1808, to Bloomingdale, under the order of the supreme court of 
the state and city of New York. The jurisdiction of that court did 
not attach, and, so far as this court is advised, up to this date, 
no judicial proceeding of any character has been instituted in that 
court that would give it jurisdiction over the property in ques- 
tion. I must hold, therefore, that the jurisdiction obtained under 
the bill filed in this case was first acquired over the property and 
persons of the defendant co-partnership, and that the second ground 
of demurrer must, therefore, be overruled. 

It is apparent from the bill that the interests of all the parties 
connected with this property are so conflicting that it is neces- 
sary that the management of this property should be confided to 
some one person to control and manage it for all the interests con- 
cerned. That the property is a very large and valuable estate no 
one can question ; and it is claimed if it is properly managed that 
it will not only discharge all liabilities against it, but will, in the 
end, prove to be very remunerative to the owners. Courts of equity 
appoint receivers for the assets of a firm whenever there is any 
misconduct upon the part of the defendants, or where partners 
themselves are wholly unable to agree as to the management of 
the property and the settlement of the partnership affairs, upon 
the part of the defendants in interest Pom. Eq. Jur. § 1333. In 
this case there are charges of insolvency, fraudulent misapplica- 
tion of the revenues, and inability upon the part of the defendant 
co-partnership to discharge heavy claims existing against it and 
judgments against its members. Irreconcilable differences exist 
between the members of the co-partnership as to the management 
of the property, and under these circumstances this court is ap- 
pealed to to take charge of this property, and appoint a receiver 
to manage it for the benefit of all the parties concerned. In the 
view I take of this case, it is the duty of the court to grant this 
prayer of the bill. 

The next question for the consideration of the court is, who shall 
be the receiver in this case? The court is requested to appoint Mr. 
E. W. Bloomingdale, the assignee under the deed of assignment 
of March 5, 1898, as the receiver in this cause. This request is sup- 
ported and fortified by numerous letters from prominent men of 
the city of New York who are well acquainted with his character 
as a man and his reputation for integrity in business circles. So 
far as the personal character of Mr. Bloomingdale is concerned, the 
court frankly admits that the evidence filed in this case in sup- 
port of his claim for the position of receiver satisfies it that he is 
a man of high character and unquestionable integrity, but this qual- 
ification is not the only indispensable one for such a position. A 
receiver should have no personal interest in the controversy, or 
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in the property in his charge, which would prevent the exercise of 
his duties and powers without favor to any of the parties. He 
has the custody and management of the property which is the sub- 
ject-matter of judicial action. Can it be said, where a man is in- 
terested in judgments against the property of a co-partnership, 
and is connected by marriage with the various parties who are 
secured under the deed of assignment, and who is charged with 
being cognizant of the fraudulent misapplication of the assets of 
the defendant co-partnership by the defendant members of the co- 
partnership in this suit, that he is such a disinterested party as 
would justify the court in selecting him to take the control and 
management of the property which is the subject-matter of liti- 
gation in this cause? A statement of the facts seems to the court 
to answer the question. While 1 do not in any wise reflect, by my 
action, upon the character and standing of Mr. Bloomingdale, nor 
upon his character for integrity as a business man, which, I have 
said, is beyond question, still I consider it to be my duty to select 
some one who has no personal interest in the property whatever, 
and whose control and management of it could not be influenced 
by any personal interest in the property. But there is another rea- 
son why the court should not appoint Mr. Bloomingdale. The prop- 
erty involved in this suit lies in four different states, no portion of 
which is in the state of New York, and, so far as the court is ad- 
vised, there are no assets of any kind whatever in the city or state 
of New York, and all the revenues that are to be collected and 
disbursed by the receiver should be held and disbursed under the 
orders of the court of this district If Mr. Bloomingdale were ap- 
pointed receiver, the revenues would be carried to the state of 
New York, outside of the jurisdiction of this court; and when, by 
the decree of the court they were to be distributed, they would be 
distributed from that point This is a potential consideration, 
which controls the action of the court against appointing a receiver 
outside of this district. Mr. Bloomingdale is a resident of the state 
of New York, many hundreds of miles away from the location of 
the properties. He is largely interested in the mercantile busi- 
ness, and, as the evidence discloses in this case, has nearly 2,000 
clerks in his employ. He could hardly be expected, under such cir- 
cumstances, to give the close attention to his business as receiver 
that the court would require of one having charge of property of 
the magnitude and character of this. His interest in claims against 
parties of the co-partnership makes him an interested, instead of 
a disinterested, party. The receiver should be in touch with the 
court, so that, when the court finds it necessary to pass an order 
in vacation, he can place his hands upon him. I recall no instance, 
in my long experience on the bench, in which I have ever appointed 
a receiver outside of the limits of my district, except as ancillary 
to a proceeding in another court. This rule has always been en- 
forced by me, and I have never seen any reason for deviating from 
it. Under these circumstances I must decline to appoint E. W. 
Bloomingdale receiver. 
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UNITED STATES v. SOUTHERN PAO. B. CO. et aL 
(Circuit Court, S. D. California. June 27. 1898.) 

1. Public Lands — Cancellation of Patents under Railroad Grant — 
Rights op Purchasers in Good Faith. 

In a suit by the United States under Act March 3, 1887 (24 Stat 556), 
to annul patents issued to a railroad company for lands, and the certifica- 
tion of other lands not yet patented, to which certain purchasers from 
the company were made defendants, a decree was entered canceling the 
patents and certifications, but saving the rights of the purchasers under 
the act, which provided that purchasers in good faith from the grantee, 
who were citizens of the United States, or had declared their intention to 
become such, should, on proper proof before the land department, be en- 
titled to patents for the lands so purchased. An appeal was pending in 
the supreme court when Act March 2, 1896 (29 Stat. 42), was passed, 
confirming the titles of all bona' fide purchasers from patentees under 
railroad grants. The decree was affirmed, "subject, however, to the right 
of the government to proceed in the circuit court to a final decree" aa to 
the purchasers defendant fleW, that the later act was applicable to such 
purchasers of lands for which patents had issued to the railroad company, 
whose titles were thereby confirmed, and would be recognized by the 
final decree, on proof that their purchases were made in good faith, 
without regard to the question of citizenship. 

8. Same— Citizenship of Purchaser. 

As to land, however, which had been certified but not patented to the 
railroad company, the government was entitled to a decree quieting its 
title as against purchasers not shown by the evidence to be citizens, or 
to have declared their intention to become citizens. 

8. Same— Purchaser from Alien Grantee. 

That the first grantee of a railroad company of lands erroneously certi- 
fied under a grant is an alien will not deprive a subsequent grantee, who 
Is a citizen of the United States, of his rights as a bona fide purchaser, 
under Act March 3, 1887. 

4 Same— Bona Fide Pubchaser Defined. 

A bona fide purchaser of lands from a patentee under a railroad grant, 
within the meaning of act March 2, 1896 (29 Stat. 42), and whose right 
and title are thereby confirmed, is one who purchased in good faith, 
for value, expecting to obtain title through the railroad company, though 
he may have been chargeable, as matter of law, with constructive notice 
of the invalidity of the patentee's title. 

5. Same— Pavment of Purchase Monet. 

The fact that a purchaser of lands patented to a railroad company holds 
under a contract, and has paid only a portion of the purchase money, 
does not affect his character as a bona fide purchaser, whose title li 
protected by Act March 2, 1896 (29 Stat 42). 

6. Same— Operation of Statutes— Subsequent Purchasers. 

The legislation of congress in relation to bona fide purchasers of lands 
which have been erroneously certified or patented under railroad grants 
is remedial in its nature, and the several acts apply to those purchasing 
after as well as before their passage. 

This was a suit in equity by the United States against the Southern 
Pacific Bailroad Company and others to annul the certification and 
patenting of certain lands to defendant company under grants by 
congress. A decree granting the relief prayed for against the com- 
pany was affirmed by the supreme court. 168 U. Si 1, 18 Sup. Ct 18. 
The cause came on for further hearing in this court, on a motion of 
complainant for further decree as to certain defendants who were pur- 
chasers of lands from the railroad company. 
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The United States Attorney and Joseph H. Call, Special AssL U. 
S. Atty., for complainant 
Wm. F. Herrin and Wm. Singer, Jr., for defendants. 

ROSS, Circuit Judge. On the 3d day of March, 1887, congress en- 
acted that the secretary of the interior immediately adjust, in accord- 
ance with the decisions of the supreme court, each of the railroad land 
grants, theretofore unadjusted, made by it to aid in the construction 
of railroads. It directed the secretary of the interior, in the event 
it should appear, upon the completion of the respective adjustments, 
or sooner, that lands had been from any cause theretofore erroneously 
certified or patented by the United States to or for the use or benefit 
of any company claiming by or through or under grant from the 
United States to aid in the construction of railroads, to thereupon 
demand from such company a relinquishment or reconveyance to the 
United States of all such lands, whether within granted or indemnity 
limits; and, in the event such company should neglect or fail to so re- 
convey such lands to the United States within 90 days after the mak- 
ing of the demand, it was made the duty of the attorney general to com- 
mence and prosecute, in the proper courts, the necessary proceedings 
to cancel all patents, certification, or other evidence of title theretofore 
issued for such lands, and to restore the title thereto to the United 
States. Among the provisions of the act was also one to the effect 
that, as to such of the lands so erroneously certified or patented which 
had theretofore been sold by the grantee company to citizens of the 
United States, or to persons who had declared their intention to be- 
come such citizens, the person or persons so purchasing in good faith, 
and the heirs or assigns of such person or persons, should be entitled 
to the land so purchased, upon making proof of the fact of such pur- 
chase at the proper land office, within such time and under such rules 
as should be prescribed by the secretary of the interior, after the 
respective grants should have been adjusted; and that patents of the 
United States should issue therefor, and should relate back to the date 
of the original certification or patenting, and directing the secretary 
of the interior, on behalf of the United States, to demand payment 
from the company which had so disposed of such lands, of an amount 
equal to the government price for similar lands; and, in case of neglect 
or refusal of such company to make payment as specified in the act 
within 90 days after the demand, the attorney general was directed to 
cause suit or suits to be brought against such company for such 
amount, provided that nothing in the act should prevent any pur- 
chaser of lands erroneously withdrawn, certified, or patented from 
recovering the purchase money therefor from the grantee company, less 
the amount paid to the United States by such company, as by the act 
required. Act March 3, 1887 (24 Stat. 556). 

On the 17th day of May, 1890, the original bill in this suit was filed 
by the United States against the Southern Pacific Railroad Company, 
D. 0. Mills, and Gerritt I* Lansing, as the holders of a mortgage or 
deed of trust from the defendant railroad company upon the lands de- 
scribed in the bill to secure the payment of certain indebtedness of 
the defendant railroad company to them, as trustees, and the City 
88F.-53 
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Brick Company. The purpose of the suit was to obtain a decree es- 
tablishing and quieting the alleged title of the complainant to the 
lands therein described, as against the defendants, and enjoining them 
from cutting or removing from the lands any tree or wood. The 
lands constituting the subject of the suit are thus described in the 
bill: 

"All the sections of land designated by odd numbers In townships 3 and 4 
north, ranges 5, 6, and 7 west; township 1 north, ranges 16, 17, and 18 west; 
township 6 and the south % of township 7 north, ranges 11. 12,. 13, 14, 15. 
16, 17, 18, and 19 west; also, all the sections of land designated by odd 
numbers, as shown by the public surveys, embraced within the townships 
from number 2 north to number 6 north, both Inclusive, and ranges from 
number 8 west to number 18 west, both Inclusive, except sections 23 and 
35 in township 4 north, range 15 west, and except sections 1, 11, and 13 in 
township 3 north, range 15 west; also, the unsurveyed lands within said 
area which will be designated as odd-numbered sections when the public 
surveys, according to the laws of the United States, shall be extended over 
such townships, all of the aforesaid lands being surveyed by San Bernardino 
Base and Meridian, and being situated within the state of California.'* 

The bill alleged, among other things, that the defendant railroad 
company illegally and unjustly claimed the lands described under 
and by virtue of grants made to it by congress, and further alleged 
that, while claiming and pretending to own the lands, by pretended 
conveyances executed in due form of law, it pretended to sell and con- 
vey large portions thereof, and the wood and timber thereon, to various 
persons unknown to the complainant, the names of which purchasers, 
together with the dates and amounts of such purchases, and the extent 
of whose claims, the complainant asked that the defendants be re- 
quired to disclose, and that, when ascertained, such purchasers and 
adverse claimants be made parties defendant to the suit. The defend- 
ant railroad company, in its answer to the bill, averred that a large 
portion of the lands included in the bill had been theretofore conveyed 
to it by patents of the United States duly issued and delivered, and ad- 
mitted that it had sold and conveyed its title to a portion of the lands 
described in the bill, and annexed to and made a part of its answer 
a certain exhibit, designated as "Exhibit B," containing particular de- 
scriptions of all of the lands in suit which had been sold by the defend- 
ant railroad company prior to the commencement of the suit, includ- 
ing the names of the purchasers, the dates of the respective sales, and 
the amount for which the lands were sold. Subsequently, the com- 
plainant filed an amended bill, in which the purchasers thus disclosed 
were made parties defendant. 

Thereafter the cause came on regularly for trial, which resulted in 
the entry of a decree on the 19th day of July, 1894, annulling all pat- 
ents theretofore issued by the United States to the defendant railroad 
company under the grants made to it by congress on July 27, 1866 (14 
Stat. 292), and March 3, 1871 (16 Stat. 573), and by any amendatory 
or supplemental acts, for any and all of the lands embraced in the 
bill, and establishing the title thereto in the complainant, and quieting 
the same as against the defendant railroad company and its defendant 
mortgagees, but providing that the decree should not "in any wise 
affect any right which the defendants, or any of them, other than the 
said Southern Pacific Railroad Company, now have or may hereafter 
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acquire in, to or respecting any of the lands" involved in the suit, by 
virtue of the adjustment act of March 3, 1887. Upon appeal to the 
supreme court, the decree was "affirmed in all respects as to the South- 
ern Pacific Railroad Company, as well as to the trustees of the mort- 
gage executed by that company, and affirmed also as to the other de- 
fendants, subject, however, to the right of the government to proceed 
in the circuit court to a final decree as to those defendants." 168 U. S. 
1, 66, 18 Sup. Ct. 34. Intermediate the taking of the appeal and the 
decision thereof by the supreme court, congress passed the act of 
March 2, 1896 (29 Stat. 42), which not only prescribed periods within 
which suits to vacate and annul patents theretofore or thereafter 
issued should be brought, but which also provided that "no patent 
to any lands held by a bona fide purchaser shall be vacated or annulled, 
but the right and title of such purchaser is hereby confirmed." After 
the filing of the mandate of the supreme court herein, and on the 7th 
day of January, 1898, on motion of counsel for the complainant, fur- 
ther proceedings in the suit against all of the defendants other than 
the Southern Pacific Kailroad Company and its mortgagees were dis- 
missed, without prejudice, as to all the lands described in the bill, ex- 
cept certain specified tracts aggregating 47,945.52 acres of land. In 
respect to these specific tracts, counsel for the government moved for 
further decree in accordance with the mandate of the supreme court, 
which motion has been argued and submitted by counsel for the re^ 
spective parties, and is now for determination. Some of the specific 
tracts embraced by the motion have been patented by the United 
States to the defendant railroad company, and for some of them no 
patents have been issued. Some of each of these classes of the land 
now under consideration the defendant railroad company has con- 
tracted to sell to individual defendants, executing in each instance 
an executory contract of sale, and receiving from the purchaser a part 
of the purchase money. Some, it, in like manner, contracted to sell 
to a foreign corporation, styled Atlantic & Pacific Fibre & Importing 
Company, receiving therefrom the purchase money in full, and for 
some of each class the railroad company has executed deeds to the 
respective purchasers, having received therefrom the full amount of 
the purchase money. All of the lands covered by the pending motion 
are included in one or the other of these classes. Most of the pur- 
chasers from the railroad company of the lands under consideration 
are citizens of the United States, or have declared their intention to 
become such. One was the foreign corporation mentioned, whose in- 
terest in the tracts purchased by it was, however, subsequently as- 
signed and conveyed, for value, to the defendant Graves, also shown 
to be a citizen of the United States. A few of such purchasers are 
not shown by the evidence to be citizens, or to have declared their in- 
tention to become such. 

Enough has been stated to enable the court to indicate to the parties 
in interest the lines upon which the further decree must proceed, and 
the reasons therefor. The act of March 2, 1896, put an end to all 
question in relation to all patents for lands held by a bona fide pur- 
chaser from the railroad company, regardless of the citizenship of such 
purchaser; for it in express terms declares that no such patent shall 
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be Vacated or annulled, and further expressly confirms the right and 
title of such purchaser. U. & v. Winona & St P. R Co., 165 U. & 463, 
476, 477, 17 Sup. Ct 368. This act, although passed after the entry 
of the original decree in this cause in this court, is to be considered 
and applied. In the case last cited, the supreme court said: 

"It is true this act [the act of March 2, 1896] was passed after the com- 
mencement of this suit,— indeed, after the decision by the court of appeals,— 
but it is none the less an act to be considered. There can be no question 
of the power of congress to terminate, by appropriate legislation, any suit 
brought to assert simply the rights of the government This suit was in- 
stituted by the attorney general in obedience to the direct command of con- 
gress as expressed In the act of 1887, and congress could at any time prior 
to the final decree in this court direct the withdrawal of such suit; and it 
accomplishes practically the same result when, by legislation within the 
unquestioned scope of Its powers, it confirms in the defendants the title to the 
property which it was the purpose of the suit to recover. So, if this act of 
1800, taken by itself alone, or In conjunction with preceding legislation, 
operates to confirm the title apparently conveyed by the certification to the 
state for the benefit of the railroad company, that necessarily terminates 
this suit adversely to the government, and compels an affirmance of the 
decisions of the lower courts without the necessity of any inquiry Into the 
reasons advanced by those courts for their conclusions. We are of the opin- 
ion that congress intended by the sentence we have quoted from the act of 
1886 to confirm the title which in this case passed by certification to the 
state. It not only declares that no patents to any lands held by a bona fide 
purchaser shall be vacated or annulled, but it confirms the right and title 
of such purchasers. Given a bona fide purchaser, his right and title Is con- 
firmed, and no suit can be maintained at the instance of the government to 
disturb if 

The supreme court, in its opinion in the present case, held that the 
effect of the decree heretofore entered herein was to leave undeter- 
mined the question whether the defendants who claimed under the 
Southern Pacific Railroad Company are protected by the act of 
March 3, 1887 (24 Stat 556), "or any other act of congress"; and its 
decree of affirmance was made subject to the right of the government 
to proceed in this court to a final decree as to those defendants. 168 
IT. S. 66, 18 Sup. Ct. 34. This is the construction which the supreme 
court has in this case put upon the decree heretofore entered herein, 
and by which this court must, of course, be governed. The govern- 
ment has elected to proceed to a final decree herein as to the claims of 
those defendants in respect to certain specified tracts of the lands 
embraced by its 'original bill, and, on motion of its counsel, has dis- 
missed, without prejudice, further proceedings against the defendants 
other than the Southern Pacific Railroad Company. D. O. Mills, and 
O. L. Lansing, trustees, as to the balance of the lands. For such of 
the lands embraced by the present proceeding as have been patented 
by the United States and been purchased by the defendants in good 
faith and for value, the latter are entitled to a decree against the com- 
plainant, and confirming their title; for congress has by its act of 
March 2, 1896, declared that no such patent shall be vacated or an- 
nulled, and has expressly confirmed the right and title of such pur- 
chasers. That act, although passed after the entry of the decree herein 
of July 19, 1894, is applicable to the present status of the case, and is 
to be given effect. It was so expressly held by the supreme court in 
its opinion in this very case, as well as in the Winona Case, above re- 
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ferred to. In providing, therefore, as must be done in the further de- 
cree now to be entered, in order to prevent an otherwise apparent in- 
consistency, that the decree of July 19, 1894, shall not be construed to 
enjoin the defendant bona fide purchasers of such of the lands now be- 
fore the court as have been patented by the United States from assert- 
ing title thereto, the court is but carrying out the decision of the su- 
preme court in the present case, and giving effect to its mandate. 

Nor is the character of the defendants as "bona fide purchasers" to 
be tested by the meaning of that term as ordinarily understood in 
equitable proceedings. In the case just cited, the supreme court said: 

"It is earnestly contended by the government that the present holders of 
the title are not 'bona fide purchasers'; that that term has a fixed and well* 
defined meaning, as announced In the frequent decisions of this and other 
courts; that, as said In 2 Pom. Eq. Jur. § 745, *the essential elements which 
constitute a bona fide purchaser are therefore three,— a valuable considera- 
tion, the absence of notice, and presence of good faith' (U. S. v. California 
ft O. Land Co., 148 U. S. 31, 42, 13 Sup. Ct 458); that while two of these 
essential elements may be found, to wit, a valuable consideration, and the 
presence of good faith, the third— the absence of notice— is lacking; that 
all men are conclusively presumed to know the law, and that, as the true 
rule of construction In reference to these grants was laid down by this court, 
the purchasers were bound to know such true rule; that the records of the 
land office disclose the existence of these homestead entries and pre-emption 
filings, and therefore they who purchased from the railroad company knew, 
or at least were chargeable with knowledge, of the fact that those lands 
could not rightfully have been certified to the railroad company, but were 
excepted from the terms of grant, and in fact remained the property of the 
government It is further insisted that as congress, In this statute, used this 
well-understood expression, It Intended only the protection of such parties 
as came within the scope of this settled meaning. It is said that the only 
cases to be covered by this provision were those in which the state or the 
railroad company, by presentation to the land office, before the filing of the 
map of definite location, of a forged relinquishment by the pre-emptor, or 
one having made a homestead entry, or by some other fraudulent repre- 
sentations, secured a certification or patent to the tracts, and thereafter sold 
and conveyed to one who purchased in ignorance of the fraud. 

"We are .unable to agree with this contention of counsel, for several rea- 
sons: In the first place, the situation as it was known to exist makes against 
any such narrow construction. While Instances of such fraudulent conduct 
on the part of the state to which the lands were certified, or the company to 
which the lands were patented, might exist, yet, in the nature of things, 
they would be few, and hardly worth the special notice of congress; while, 
on the other hand, the fact that there had been a difference between the 
land department and the courts, one construction obtaining in the former 
prior to the decisions by the latter, and the further fact that, by this differ- 
ence of construction, many tracts had been erroneously certified or patented, 
must have been well known to congress, and naturally, therefore, a subject 
for its legislation. Further, there was no need of any legislation to protect 
a 'bona fide purchaser/ This had been settled by repeated decisions of this 
court U. S. v. Burlington & M. R. R. Co., 98 U. S. 334, 342; Colorado Coal 
ft Iron Co. v. U. S., 123 U. S. 307, 818, 8 Sup. Ot 131, reaffirmed in U. S. v. 
California ft O. Land Co., 148. U. S. 81, 41, 13 Sup. Ct 45a For In each of those 
cases it was decided that although a patent was fraudulently and wrongfully 
obtained from the government, if the land conveyed was within the jurisdic- 
tion of the land department, the title of a bona fide purchaser from the pat- 
entee could not be disturbed by the government; so that this provision was 
absolutely unnecessary if that which is now claimed by counsel for the gov- 
ernment Is all that was intended by congress. We do not mean to assert 
that, because legislation to cover such a contingency was unnecessary, 
therefore the language used by congress necessarily implies something other 
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and different, because, of course, it may have been that congress Intended 
nothing but a simple declaration of the law as it was known to exist. At the 
same time, the fact that under one construction It was needless raises a 
presumption that something more was intended, and that congress had in 
view the protection of other parties than were already protected by general 
law. 

"But we need not rest on these inferences and presumptions. Other pro- 
visions of the acts of 1887 and 1896 make clear the intent of congress. Sec- 
tion 3 of the act of 1887 provides that, if the homestead or pre-emption entry 
of any bona fide settler has been erroneously canceled on account of any 
railroad grant, it may be reinstated, provided he has not located another claim, 
or made an entry in lieu of the one so canceled, and also did not voluntarily 
abandon such entry. By this section, congress provided for the reinstating 
of the title of one deprived thereof by an erroneous ruling of the land de- 
partment, but, at the same time, limited the right of reinstating to cases in 
which the original entryman had not voluntarily abandoned his entry, or 
bad not since that time made a new entry. In other words, it was limiting 
the restoration of the title of the original entryman to cases in which he 
had a continuing and present equitable right to recognition. As to all other 
cases, congress reserved the determination of the equities between the gov- 
ernment, the railroad company, and purchasers from the latter, and in subse- 
quent sections it made provision for the adjustment of such equities. Sec- 
tion 4 of the same act, expressly referring to all other lands erroneously 
certified or patented to any railroad company, provides that citizens who had 
purchased such lands in good faith should be entitled to the lands so pur- 
chased, and to patents therefor issuing directly from the United States, 
and that the only remedy of the government should be an action against the 
railroad company for the government price of similar lands. It will lie 
observed that this protection is not granted to simply 'bona fide purchasers' 
(using that term in the technical sense), but to those who have one of the 
elements declared to be essential to a bona fide purchaser, to wit, good fait'o. 
It matters not what constructive notice may be chargeable to such a pur- 
chaser if, in actual ignorance of any defect in the railroad company's title. 
and in reliance upon the action of the government in the apparent transfer 
of title by certification or patent, he has made an honest purchase of the 
lands. The plain intent of this section is to secure him the lands, and to 
re-enforce his defective title by a direct patent from the United States, and 
to leave to the government a simple claim for money against the railroad 
company. It will be observed that the technical term 'bona fide purchaser* 
is not found in this section; and while it is provided that a mortgage or 
pledge shall not be considered a sale, so as to entitle a mortgagee- or pledgee 
to the benefit of the act, it does secure to every one who in good faith has 
made an absolute purchase from a railroad company, protection to his title, 
Irrespective of any errors or mistakes in the certification or patent. Section 
5 of the same act applies to cases In which no certification or patent has 
Issued, and yet the lands sold by the railroad company are the numbered 
sections prescribed in its grant, and coterminous with the constructed por- 
tions of its road; and it is there provided that, where the lands so sold by the 
company 'are for any reason excepted from the operation of the grant to 
said company,' the purchaser may obtain title directly from the government 
by paying to it the ordinary government price of such lands. It is true, the 
term used here is 'bona fide purchaser'; but it is a bona fide purchaser from 
the company, and the description given of the lands, as not conveyed and 
'for any reason excepted from the operation of the grant,' indicates that the 
fact of notice of defective title was not to be considered fatal to the right. 
CoDgress attempted to protect an honest transaction between a purchaser 
and a railroad company, even in the absence of a certification or patent. These 
being the provisions of the act of 1887, the act of 1896, confirming the right 
and title of a bona fide purchaser, and providing that the patent to his lands 
should not be vacated or annulled, must be held to include one who, if not 
in the fullest sense a 'bona fide purchaser/ has, nevertheless, purchased In 
good faith from the railroad company." 
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What was here said by the supreme court also disposes, adversely to 
it, of the contention made on behalf of the complainant to the effect 
that the purchasers from the defendant railroad company were bound 
to know the law, and were therefore to be charged with knowledge 
that the true construction of the grants made by congress to the At- 
lantic & Pacific Railroad Company and the defendant railroad com- 
pany, respectively, excluded from the latter all lands at any time em- 
braced by the former. 

From the evidence in the case, it does not admit of doubt that the 
respective purchasers of the land now under consideration bought 
in good faith, and in the expectation of receiving, through the railroad 
company, title to the lands purchased. This is shown in part by the 
contracts and deeds introduced in evidence. That in many instances 
only a part of the purchase money has been actually paid is, in my 
opinion, wholly immaterial. As was well said by the secretary of the 
interior in the recent case of Schneider v. Linkswiller and others, de- 
cided March 18, 1898, a copy of whose opinion has been presented 
with the briefs: 

"It is a part of the history of the times that the land-grant companies had 
sold much of the land within the limits of the grants to Immigrants and others, 
and held out, as inducements to such parties, contracts giving long credit, 
and requiring moderate annual payments. It was through this policy that 
vast bodies of land in the public land states were disposed of to actual 
settlers, and many communities established and built up. This was well 
known to congress at the time of the passage of said act, and it seems cer- 
tain that such contracts, whether spoken of as sales or purchases, whether 
fully performed or only partially performed, constitute a part of the subject 
with which congress was dealing, and the rights of the so-called 'purchaser* 
thereunder are within the protection of the statute, if acquired in good faith. 
If there be any doubt about the correctness of this view of the purpose and 
Intent of the act of 1887, it is removed by a perusal of the amendment thereto 
of February 12, 1896 (29 Stat. 6), wherein congress expressly recognizes 
partly performed contracts of purchase, like that of Schneider, as constituting 
a purchase within the meaning of the law." 

I am also of opinion that the legislation of congress under con- 
sideration is not to be limited to purchasers who bought prior to the 
respective enactments. The legislation is remedial in its nature, 
and therefore to be liberally construed. Attorney General Garland, 
in an opinion given by him in response to certain questions propounded 
respecting the act of 1887, said: 

"The whole scope of the law, from the second to the sixth section, inclusive, 
Is remedial. Its Intent is to relieve from loss settlers and bona fide pur- 
chasers, who, through the erroneous or wrongful disposition of the lands I:> 
the grants, by the officers of the government or by the railroads, have losi 
their rights or acquired equities, which in justice should be recognized. 
* • * The whole remedial part of the law was passed with the recognition 
of the fact that the railroad companies had sold lands to which they had no 
just claims." 

The adjustment directed and provided for, of the virious grants, 
necessarity required time, and a great deal of it. Until adjusted and 
settled, the conflicting claims of the government, on the one side, and 
of the railroad companies and the purchasers from them, on the other, 
continued. Every snch purchaser who bought for value, and in the> 
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honest belief that he would thereby acquire through the grantee com- 
pany the government title to the land so purchased, 1b, in my opinion, 
entitled to the benefit of this remedial legislation, regardless of the 
date of his purchase, provided he possesses the necessary qualification 
in respect to citizenship. And this view is in accord with the rulings 
of the secretary of the interior. Instructions of Secretary Noble to the 
Commissioner of the General Land Office, August 30, 1890, 11 Land 
Dec. Dep. Int 229; Sethman v. Clise, 17 Land Dec. Dep. Int 811; An- 
drus v. Blach, 22 Land Dec. Dep. Int. 241. As against such of the de- 
fendant purchasers as have failed to prove their citizenship or intention 
to acquire citizenship, the complainant is entitled to a decree quieting 
its title. The defendant Graves is shown by the evidence to be a 
citizen of the United States, and to have purchased, for value, those 
of the lands in controversy claimed by him which have not been pat- 
ented; but his immediate grantor, who was the purchaser from the 
railroad company, was a foreign corporation, and therefore not en- 
titled to the benefits of the act of March 3, 1887. The secretary of 
the interior has held in several cases that if the applicant is a bona fide 
purchaser, and himself possesses the requisite qualifications as to citi- 
zenship, it is immaterial whether the original purchaser from the rail- 
road company, through whom he claims, was a citizen, or had declared 
his intention to become such. Instructions and Decisions of the 
Secretary of the Interior, supra. In view of the nature of the legisla- 
tion in question, and of the liberal rule of construction that should be 
accorded it, I am not prepared to differ from the construction thus 
adopted by the officers of the land department, especially in view of 
the amendatory and supplemental act of congress of March 2, 1896, 
under which, as has been seen, bona fide purchasers for value of such 
lands as have been patented to the railroad companies by the United 
States are confirmed in their purchases, even though they be aliens. 
A further decree will be entered in the case in accordance with the 
views above expressed. 



DUNCAN et al. t. ATLANTIC, M. ft O. B. CO. et al.i 

(Circuit Court, B. D. Virginia. October 30, 1880.) 

1. Bill of Bbview— Time of Filing. 

A bill to review a decree of foreclosure and sale comes too late after the 
lapse of two entire terms since the entry of the decree. 
8. Same— Appeal. 

In respect to the time allowed for taking an appeal or filing a bin of 
review, a final decree of foreclosure and sale takes effect from the date 
of Its entry, and not from the date of appointment of a master to make 
the sale. 
8. Bailkoad Foreclosures— Postponement of Bale. 

A sale of a railroad In foreclosure proceedings will not be postponed 
merely because the road is more prosperous than for some time past, 
when it would take nearly 10 years of such prosperity to pay the already 
overdue Interest on the mortgage debt 

* This case has been heretofore reported In 4 Hughes, 125, and Is now pub- 
lished In this series, so as to include therein all circuit and district court cases 
elsewhere reported which have been inadvertently omitted from the Federal 
Reporter or the Federal Cases. 
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4 Bams. 

It is too late, two days before the date fixed for the sale, to ask for Its 
postponement without a tender of the debt, or what is equivalent to a 
tender. 

B. Same— Modification of Decree of Sale. 

When more than a year and a half has elapsed since the entry of a 
final decree of foreclosure and sale of a railroad, such decree will not be 
modified so as to reduce the amount of the cash payment required, on an 
application made only two days before the date fixed for the sale. If any 
party suffers from any obscurity or harshness In the terms of the decree, 
he may, after the sale, object on that ground to its ratification. 

This was a suit in equity, against the Atlantic, Mississippi & Ohio 
Railroad Company and others, to foreclose a mortgage on said com- 
pany's road and property. A final decree of foreclosure and sale was 
entered on May 9, 1879. Bee Fed. Gas. No. 12,922, where the decree 
is set out in full. The decree provided that the sale should be made 
by a master "hereafter to be specially appointed for that purpose." 
The appointment was not in fact made until July 9, 1880. The sale 
was then set for the 1st day of November following. A few days 
prior to that time, a bill of review was filed by the state of Virginia, 
in whose favor a third mortgage on the property was reserved by stat- 
ute, alleging, among other tilings, that she had taken an appeal from 
the decree of foreclosure and sale. This bill was accompanied by a 
motion to postpone the sale. A petition for postponement was also 
filed by the defendant company. Similar motions were also made by 
the cities of Lynchburg and Petersburg, which were both holders of 
stock and bonds in the defendant corporation. All these matters 
were heard together by the court. 

BOND, Circuit Judge. This bill of review has been filed after a 
lapse of two entire terms of the court since the entry of the decree 
sought to be reviewed, and is therefore too late, under rule 88 in equity. 
But even if this were not so, the bill could not be entertained. The 
state having appealed, it has no right to file a bill of review. If 
the errors set forth in the bill offered are apparent on the record, 
they have been so apparent ever since the final decree which is ap- 
pealed from was filed. It is these errors the state asks the supreme 
court to correct. If the reasons for the bill are that new facts have 
come to the knowledge of parties since the filing of the final decree, 
then its offer is too late. The final decree takes effect from the time 
of its record, and not from the appointment of the officer to execute it 
In reference to the petition of the defendant company, there is no 
cloud on the title such as is now set up, which has not heretofore been 
determined to be no obstacle, so far as the parties in this suit are con- 
cerned, to the foreclosure of the mortgage and the sale of the mort- 
gaged premises. And, as for the reasons set forth that the road is 
more prosperous than heretofore, we think they ought to have no 
weight with the court, and afford no sufficient ground to postpone the 
sale ordered. It would, after all the success which has attended the 
management of the receivers, take nearly 10 years of such success con- 
tinued to pay the already overdue interest of this mortgage debt. 
The defendant company offers no guaranty that such prosperity will 
continue. It proposes to go further in debt, and to incumber tile 
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complainants' security further to pay a present obligation. The com- 
plainants' debt is ascertained. They are entitled to execution there- 
for, and it was never heard to prevent such execution that the mort- 
gagor, having been unfortunate in business, had now great hope of 
more success hereafter, to realize which the mortgagee ought to wait 
for him. 

It appeared, however, that the master had omitted to serve written 
notice on the attorney general of the state of Virginia, and on the 
board of public works of the state, at least 90 days before the sale, 
as directed by the foreclosure decree; and, in order to afford oppor- 
tunity for the giving of these notices, the court entered an order di- 
recting the master to adjourn the sale until February 10, 1881. On 
the 8th day of February, two days before the time designated for the 
sale, the defendant company, by its counsel Benjamin F. Butler, re- 
newed its motion for a postponement. After argument, the court 
rendered its decision in the following terms: 

BOND, Circuit Judge. This is a motion on the part of the mort- 
gagor to postpone the sale ordered by the decree in this case filed 
May 9, 1879. The case has been pending in this court for nearly 
five years, and has regularly proceeded with no prospect of any other 
result than the one it is about to reach. The mortgagor has allowed 
the time for redemption to pass, and alleges in argument that it has 
been too poor to do so ever since the bill was filed. The motion be- 
fore us is not made upon any proof or showing that the finances of the 
mortgagor have at all improved, nor that it has been promised the 
certain aid of any capitalist to enable it to redeem. It merely alleges 
that it believes that, if the court would make certain provisions in 
the order opening the present decree and postponing the sale, the 
company would be able to redeem. The facts upon which that belief 
is founded are not given, and the court can look at it in no other light 
than as the ordinary lingering hope of a debtor that his financial 
condition will somehow improve. The mortgagor, to be sure, offers 
to put in the registry of the court the sum of $100,000 to be security 
for costs and loss of interest caused by the postponement of the sale; 
but it does not offer to pay now the defaulted interest, nor to allow 
the $100,000 as a penalty for not redeeming, as it says it expects to do. 
Under these circumstances, the court does not think that it would be 
equitable to open its decFee, and make the complainants risk the rise 
and fall of the present inflated market and the accumulation of in* 
terest, and the risk of loss of business and consequent diminished re- 
ceipts of the road, but thinks the company has had abundant time to 
make its arrangement to redeem had it any prospects of doing so. 
The fact that the charters of Lynchburg and Petersburg do not allow 
those cities to borrow money, being large stockholders, to aid in re- 
demption, and that the state legislature is not in session, does not 
alter the matter. It is too remote to prophesy what those corpora- 
tions would do were they assembled; and certainly to postpone the 
complainants from the foreclosure of their mortgage on such a remote 
contingency or expectation would be most inequitable, especially as 
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the security for the remuneration for loss by delay, should there be 
such loss, is, as we have said, so inadequate. 

The complainants applied for a decree of sale at the October term, 
1877. The court did not grant the decree till May, 1879, although 
the complainants made persistent and very frequent applications 
throughout the whole period of delay. After the decree, the court 
did not order a sale till July, 1880, complainants meantime pressing 
continually for such order. During the whole of this delay, no effort 
was made by defendant company to redeem its property. It is too 
late, two days before the sale, to ask for its postponement, without a 
tender of the debt, or what is equivalent to a tender. During the 
whole of this delay, the court felt it was taking great responsibility; 
but, fortunately, the revival of business and the admirable conduct of 
the receivers have prevented any loss from this delay; and we do not, 
upon so indefinite a proposition as is now made, at this stage, propose 
to continue such risk. The defendant company must take its chances 
at sale along with all other bidders in open market 

The cause was then heard on a motion by the defendant company to 
modify the terms of the decree of sale, so as to reduce the amount of 
cash to be paid by the purchasers to the sum required to pay the inter- 
est then due, and the costs of the sale. 

HUGHES, District Judge. The decree already passed states what 
is to be sold, and the method of sale, and determines the rights of 
the parties; and after so long a time since its filing and the adver- 
tisement of the sale provided by it, and on the eve of the sale, the 
court will not alter it, no objection to it having been made heretofore 
by any party to the suit. If there is any difficulty created by its 
terms in the bidding, and it can be shown after the sale that bidders 
were hindered by any obscurity or harshness of its terms, the party 
suffering from that defect can come into court, and object to the rati- 
fication of the sale on that ground. If the decree as it now stands 
results in a sale for an inadequate price, when the court comes to 
consider the master's report of sale, then will be proper time for 
reaching the objection now urged. In general, we think we have no 
power to amend the decree in any particular after so long a time has 
passed since it was pronounced. 

The sale was therefore had, on February 10, 1881, and the road and 
property was bought in for a syndicate whose members subsequently 
organized the Norfolk & Western Railroad Company. The sum real- 
ized was $8,605,000, over and above certain prior mortgages subject to 
which the sale was made. The decree confirming the sale was as 
follows: 

Decree Confirming Sale. 

And now, on this 4th day of April, 1881, the report of Mathew F. Pleas- 
ants, the master heretofore appointed by this court to make sale of the 
mortgaged premises, having been heretofore duly made and filed, a copy of 
which report is as follows, to wit, [omitted herefrom]; and it appearing to 
this court, and the court finds the facts so to be, that the thirty-days notice 
to the purchaser and the defendant's solicitors, as required by said decree 
herein, of the presentation of said report for confirmation of said sale to be 
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made at this time and place, has been duly given; and thereupon said report 
of sale being now presented to this court by the complainants' solicitors, and 
motion made by them that the same be confirmed, and the same having 
been duly considered,— It Is hereby ordered that the report of said master 
of said sale, and said sale, be, and the same are, in all respects confirmed. 
Thereupon the complainants' solicitors submitted to this court forthwith a 
draft deed of conveyance from the said master to the purchaser, as provided 
by the decree herein, which draft deed of conveyance, is in the words and 
figures following, to wit: 

Deed Conveying to Purchaser a Railroad Sold under Foreclosure. 

'This indenture, made this day of , In the year one thousand 

eight hundred and eighty-one, between Mathew F. Pleasants, specially ap- 
pointed a master by an order of the circuit court of the United States for the 
Fourth judicial circuit and the Eastern district of Virginia, made In the 
case hereinafter mentioned, for the purpose of making the sale hereinafter 
referred to, party of the first part, Clarence H. Clark, of the city of Phila- 
delphia, of the second part, and the Norfolk and Western Railroad Company, 
a corporation of the state of Virginia, to be created and constituted as here- 
inafter mentioned, party of the third part: 

"Whereas, the Atlantic, Mississippi and Ohio Railroad Company was 
formed under and in pursuance of an act of the general assembly of the 
state of Virginia, entitled 'An act to authorize the formation of the Atlantic, 
Mississippi and Ohio Railroad Company/ approved June the seventeenth, 
one thousand eight hundred and seventy (Laws 1870, p. 181), and heretofore, 
and on or about the ninth day of September, one thousand -eight hundred and 
seventy-one, duly made and executed under Its corporate seal, and delivered 
to Francis Skiddy, William Butler Duncan, and Samuel L. M. Barlow, 
trustees, its deed of trust bearing date on the last-mentioned day, whereby 
it granted, bargained, and sold, aliened, assigned, and conveyed to the said 
trustees all the right, title, and Interest which the said railroad company then 
had or might afterwards acquire in and to its franchises, its entire line of 
railway constructed or to be constructed, extending from Norfolk, In the state 
of Virginia, to Cumberland Gap, in the state of Kentucky, together with all 
branches thereof constructed or to be constructed, together with the tolls, 
incomes, rents, issues, and profits thereof, and all real estate, rights of way, 
easements, fixtures, rolling stock, machinery, tools and equipments, and all 
other personal property thereunto belonging; the true Intent of said deed 
of trust being thereby declared to be to vest all and every the property and 
right of property, real, personal, and mixed, and all the corporate powers 
and franchises, of every kind whatsoever, belonging or appertaining to the 
said railroad company, or thereafter to be acquired, touching the aforesaid 
lines of railroad, in the said Francis Skiddy, William Butler Duncan, and 
Samuel L. M. Barlow, trustees, the parties of the second part, to the said 
deed of trust, to have and to hold the said premises, property, rights, fran- 
chises, and appurtenances to the said trustees, as joint tenants, and not as 
tenants in common, upon certain trusts in the said deed of trust expressed, 
for the benefit and security of the holders of certain fifteen thousand bonds 
of said company proposed to be issued and negotiated by It for $1,000 each, 
and amounting together to $15,000,000, all bearing even date with the said 
deed of trust, and payable in gold coin of the United States on the first day 
of October, nineteen hundred and four, with interest thereon at the rate of 
seven per cent per annum, also in gold, payable semiannually, according 
to the tenor of the coupons annexed to the said bonds, free of all United 
States government tax, as by the said deed of trust, or the record thereof, 
will, reference thereto being had, more fully appear. 

"And whereas, there were issued by the said railroad company five thou- 
sand four hundred and seventy of the said fifteen thousand of bonds, and de- 
fault having been made in the payment of the installments of Interest which 
accrued thereon on the first day of October, one thousand eight hundred and 
seventy-four, and the first day of April, one thousand eight hundred and 
seventy-five, the said Francis Skiddy, William Butler Duncan, and Samuel 
U & Barlow* such trustees, as aforesaid, heretofore filed their bill in the 
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circuit court of the United States for the Eastern district of Virginia against 
the said Atlantic, Mississippi and Ohio Railroad Company and others, for the 
foreclosure or enforcement of the said deed of trust; and such proceedings 
were thereupon had that afterwards, and on the ninth day of May, one 
thousand eight hundred and seventy-nine, at a term of the said circuit court 
holden at Norfolk in Virginia, a decree was made in the said cause, whereby 
It was, among other things, declared and decreed by the said court that the 
said deed of trust was a valid conveyance of the railroad, franchises, and 
property of the said railroad company for the security of the mortgage bonds 
therein set forth; that the said bonds were duly issued, and the same and 
the proceeds thereof lawfully disposed of and dealt with under and accord- 
ing to the said statute of the state of Virginia, approved June the seven- 
teenth, one thousand eight hundred and seventy, and that the said deed of 
trust vested in the complainants In the said cause as trustees, for the pur- 
poses therein mentioned, and according to the tenor thereof, a good and valid 
title to all and singular the property and franchises therein described, sub- 
ject only to the Hen thereon In the eald decree set forth. And it was then 
provided by the said decree, in the third paragraph thereof, as follows, that 
is to say: 'The court declares and decrees that the franchises and property 
conveyed by the said trust deed of September the ninth, one thousand eight 
hundred and seventy-one, to the complainants, trustees, by the Atlantic, 
Mississippi and Ohio Railroad Company by way of mortgage, described as 
near as may be, are as follows, that Is to say: All the right, title, and Inter- 
eat of the said Atlantic, Mississippi and Ohio Railroad Company in and to 
the franchises of the said company, its entire line of railroad then con- 
structed or thereafter to be constructed,— in fact, extending from Norfolk, in 
the state of Virginia, to Cumberland Gap, In the state of Kentucky,— to- 
gether with all branches of the said line of railroad then constructed or 
thereafter to be constructed, with the tolls, Incomes, rents, issues, and profits 
thereof, and all real estate, rights of way, easements, fixtures, rolling stock, 
machinery, tools, and equipments, and all other personal property thereto be- 
longing, and all property, real, personal, or mixed, and all corporate powers 
and franchises belonging or appertaining to the said Atlantic, Mississippi 
and Ohio Railroad Company then possessed by the said company, of there- 
after to be acquired by the said company; and for all the purposes of this 
decree the Inventory- of the receivers may be referred to for a more full and 
detailed description of the mortgaged premises. The description also in- 
cludes all additions to the mortgaged property and premises made or to be 
made by the receivers, and also all railroad supplies which the receivers 
may have on hand at the time of sale, or may acquire thereafter before de- 
livery of possession.' And it was In and by the said decree further declared 
and agreed that the estate and Interest of the complainants In the said cause 
In the said premises were, at the date of the said decree, subject to the prior 
liens therein particularly described, and that subject to such prior Hens to 
the extent that they might be outstanding at the time of the sale In the said 
decree provided for, with interest then accrued on the sums of money secured 
thereby, the said premises must be sold, as afterwards directed by the said 
decree, and that there was a default on the part of the said railroad company 
In the payment of the installments of Interest upon the bonds issued under 
the said deed of trust to the complainants, due and payable according to 
the tenor thereof on the first day of October, one thousand eight hundred 
and seventy-four, and on the first day of April, one thousand eight hundred 
and seventy-five, and that since the last-named date no part of such Interest 
had been paid, and that the amount of such Interest which had become and 
remained due and payable was, at the date of the said decree, the sum of 
one million nine hundred and thirty-two thousand six hundred and eighty- 
seven dollars and seventy-five cents, and that the mortgaged premises could 
not be sold in parcels without loss and prejudice to all parties Interested 
therein, and that the nature and situation of the property was such that the 
interest of all parties required that it should be sold as an entirety. And 
it was In and by the said decree further ordered and decreed that the 
board of public works, or the state of Virginia, defendants in the said cause, 
pay Into the registry of the said court, on or before the second Tuesday of 
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January next, after the making of said decree, the amount of the debt ascer- 
tained and declared to be due as aforesaid from the said railroad company 
to the complainants in the said cause, and such further sum as might be- 
come due in the meantime for interest upon the bonds secured by the said 
deed of trust; and that in default thereof the said board of public works 
and the state of Virginia be forever barred and foreclosed of and from all 
claim, lien, and equity of redemption of, in, or to the property and fran- 
chises embraced in or covered by the said deed of trust; and that the said 
defendant the Atlantic, Mississippi and Ohio Railroad Company pay into 
the registry of the said court, on or before the said second Tuesday of Jan- 
uary then next, the amount ascertained and declared to be due by the said 
railroad company to the said complainants -as aforesaid, under the said deed 
of trust, together with the costs of the said cause; and that, unless pay- 
ment should be made by the said board of public works, the state of Vir- 
ginia, or the said railroad company, as so provided in the said decree, all and 
singular the property and franchises of every kind described in the third 
paragraph of the said decree be sold by a master to be specially appointed 
for that purpose, subject to the amount of the prior liens and Incumbrances 
found and stated In the fourth paragraph of the said decree, as the same 
might exist at the time of the sale, and subject also to all executory contracts 
made by the receivers in the said cause under the authority of the said court 
(of which the said receivers were directed to give the master, on his request 
a full and accurate statement, and which contracts, if any, should be pub- 
licly announced by the master at the time of sale), and subject also to any 
liability that might be thereafter established against the said receivers grow- 
ing out of any lawful acts done by them in their capacity of receivers, and 
that such liabilities, If any, would remain a lien upon the said premises un- 
til discharged. And it \?as further provided In the said decree that such 
sale (unless stayed by such payment as aforesaid) should be made at some 
convenient place in the city of Richmond, to be designated by the master; 
that he give notice of the time and place of sale by an advertisement thereof 
to be Inserted once In each week for not less than ninety days before the 
sale in a newspaper published in each of the cities of Norfolk, Petersburg, 
Lynchburg, Richmond, and Goodson, in the state of Virginia, and in the city 
of Baltimore, in the state of Maryland, in the city of Philadelphia, in the 
state of Pennsylvania, in the city of New York, in the -state of New York, 
In the city of Boston, in the state of Massachusetts, in the city of London, 
England, and once in each month for the same period in one newspaper pub- 
lished in each of the cities of Amsterdam and Groningen, In the kingdom 
of the Netherlands; that the master should also serve written notice to the 
like effect upon the attorney general of the state of Virginia, and the board 
of public works of the said state, at least ninety days before the sale; that 
the master should sell the premises by the said decree directed to be sold 
to the highest bidder, and that he Bhould require such bidder, before mak- 
ing an adjudication to him, to pay in cash the sum of one hundred thousand 
dollars, and, if the sale be confirmed by the court, that the balance of the 
purchase money, as provided in the said decree, must be paid within thirty 
days, but that the purchaser should have the right to anticipate the day of 
payment; that the master report the sale and proceedings under the said 
decree to the said court with all convenient speed, and give notice thereof 
to the said complainants' solicitors, and that they might present said re- 
port to the said court on thirty days' notice to the purchaser and the de- 
fendants' solicitors In the same cause; that if, on presentation and consid- 
eration of the said report of sale, which should be at a stated or special term, 
sitting in open court, the court should confirm the sale, the said complain* 
ants' solicitors must forthwith prepare and submit to the court a draft deed 
of conveyance from the master to the purchaser, and that upon the settle- 
ment of the form thereof, and upon due compliance with the terms of sale 
by the purchaser, the master must execute and deliver such deed of convey- 
ance to the purchaser; and that the purchaser or his successor or successors 
in interest would then and thereupon be let Into possession of the premises; 
and that the purchaser would also at the same time be entitled to receive 
all books, maps, plans, papers, records, and documents of the said defend- 
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ant company, and of the several divisional companies In the said decree men- 
tioned, and relating to all extension or branch roads of the said companies, 
and of the receivers, relating and appertaining to the franchises and prop- 
erty ia question, and would likewise be entitled to receive, by way of fur- 
ther protection to the title, a transfer of all shares of the capital stock of the 
several divisional companies in said decree mentioned which were owned 
or held by the Atlantic, Mississippi and Ohio Railroad Company at the time 
of the filing of the original bill of complaint in said court; and that such 
purchaser would likewise be entitled to receive, by way of further protection 
to the title, the bonds mentioned In the nineteenth paragraph of the said de- 
cree. And it was, among other things, further adjudged and decreed in and 
by the said decree that, by the sale and conveyance to be made as afore- 
said of the property and franchises so decreed to be sold by said master, 
the defendants in the said action, and each and every of them, including 
the state of Virginia and the board of public works of the said state, and 
all persons claiming under them, or any of them, subsequently to the com- 
mencement of the said action, should be absolutely and forever barred and 
foreclosed of and from all estate, right, lien, claim, and equity of redemp- 
tion of, in, or to, or in respect of, said property and franchises so sold and 
conveyed, and each and every part thereof, as by the said decree will, refer- 
ence thereto being had, more fully and at large appear. 

"And whereas, the said board of public works, the state of Virginia, and 
the said railroad company made default in the payment of the sums re- 
quired to be paid by them as aforesaid by the said decree, and by an order 
of the said circuit court made In the said cause on the fourth day of June, 
eighteen hundred and eighty, the party thereto of the first part was spe- 
cially appointed a master to make the sale directed to be made by the said 
decree, and he having designated the north front door of the custom house 
of the United States, in the city of Richmond, Virginia, to be a convenient 
place for the making of such sale, and having given public and other notice 
of the time and place of such sales as required by the said decree, he did, 
on the. tenth day of February, In the year eighteen hundred and eighty-one, 
at twelve o'clock at noon of that day, and at the said door of the United 
States custom house, sell at public auction, in pursuance of the said decree, 
the premises, property, and franchises as therein directed to be sold; and at 
such sale the said premises were knocked down for the sum of eight million 
six hundred and five thousand dollars (8,605.000), to Clarence H. Clark, of 
Philadelphia, he having bid for the said premises, property, and franchises 
for and on behalf of himself and associates, intending to have the same con- 
veyed to a corporation to be created and named In the conveyance thereof, 
In accordance with the statutes of the state of Virginia, by which It is pro- 
vided that If a sale be made under a deed of trust or mortgage executed by 
a company on all its works and property, or under a decree of a court hav- 
ing competent jurisdiction, and there be a conveyance pursuant thereto, 
such sale and conveyance pass to the purchaser at the sale, not only the 
works and property of the company as they were at the time of making the 
deed of trust or mortgage, but any works which the company may after 
that time, and before the sale, have constructed, and all other property of 
which it may be possessed at the time of the sale, other than debts due to 
it; and that, upon such conveyance to the purchaser, the said company shall 
Ipso facto be dissolved, and that said purchaser shall forthwith be a corpora- 
tion by any name which may be set forth in the said conveyance, or in any 
writing signed by him, and recorded in the court in which the conveyance 
shall be recorded; and that the corporation created by or in consequence 
of such sale and conveyance shall succeed to all such franchises, rights, and 
privileges, and perform all such duties, as would have been bad or should 
have been performed by the first company but for such sale and conveyance, 
save only that the. corporation so created shall not be entitled to the debts 
due to the first company, and shall not be liable for any debts of or claims 
against the first company which may not be expressly assumed In the con- 
tract of purchase; and that the whole profit of the business done by such 
corporation shall belong to the said purchaser and his assigns; and that 
his Interest In the corporation shall be personal estate, and he or his assigns 
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may create so many shares of stock therein as he or they may think proper, 
not exceeding together the amount of stock in the first company at the time 
of sale, and assign the same in a book to be kept for that purpose. 

"And whereas, the said Clarence H. Clark did, in accordance with the 
said decree, pay as a deposit the sum of one hundred thousand dollars at the 
time when the said premises, property, and franchises were knocked down. 

"And whereas, it has been declared by the said Clarence H. Clark that 
the name of the corporation created as aforesaid shall be the Norfolk and 
Western Railroad Company, and It is accordingly set forth in this convey- 
ance by that name. 

"And whereas, It has been urged by said Clark and his associates that the 
corporation named as aforesaid, to wit, the Norfolk and Western Railroad 
Company, should be designated as the corporation to whom the conveyance 
should be made under and In pursuance of the statutes of the state of Vir- 
ginia hereinbefore mentioned or referred to; that the said Clarence H. Clark 
should provide and furnish, and pay and satisfy, in pursuance of the require- 
ments of the decree, the unpaid residue of the purchase money agreed tor be 
paid for said premises upon the bid and purchase made at the master's sale 
aforesaid; and that, in consideration thereof and of such designation as 
aforesaid of the said Norfolk and Western Railroad Company, the said cor- 
poration thus formed under the title of the Norfolk and Western Railroad 
Company should deliver to the said Clarence H. Clark, of Philadelphia, the 
following described securities, that is to say: Certain general mortgage 
bonds of the said Norfolk and Western Railroad Company to the aggregate 
amount of five million three hundred and sixty-three thousand dollars ($5,363,- 
000), bearing interest as agreed, secured by a mortgage or deed of trust 
covering the premises, property, and franchises so purchased, made to the 
Fidelity Insurance, Trust and Safe-Deposit Company of Philadelphia as 
trustee, also one hundred and fifty thousand shares of full-paid and una* 
sesaable preferred six per cent, capital stock of the Norfolk and Western 
Railroad Company, and also thirty thousand shares of full-paid and unas- 
sessable common capital stock of the Norfolk and Western Railroad Com- 
pany; that general mortgage bonds of the said Norfolk and Western Rail- 
road Company to the aggregate amount of five million one hundred and 
thirty-seven thousand dollars ($5,137,000) should be reserved by the company, 
and used only for the purpose of retiring, paying, purchasing, and satisfying 
the nonexisting divisional securities, having lien or security upon divisions or 
portions of the property, roads, and franchises hereby conveyed, and the 
general mortgage bonds of the said Norfolk and Western Railroad Company 
to the aggregate of five hundred thousand dollars ($500,000) should be re- 
tained in the treasury of the Norfolk and Western Railroad Company, the 
several mortgage bonds thus to be Issued and delivered by the said Norfolk 
and Western Railroad Company to be a charge and be mortgage liens upon 
all and singular the premises, property, and franchises hereby conveyed to 
the said Norfolk and Western Railroad Company by the master, In accord- 
ance with the tenor and effect of the said several bonds and the mortgage 
or deed of trust so to be given for securing the same, and upon the terms and 
conditions specified In said mortgage. 

"And whereas, the said master made his report to the said court of the 
sale made by him as aforesaid, and of the proceedings under the decree, and 
gave notice of said report to the said complainants' solicitors as required by 
the said decree, and they having first given such notice to the purchaser and 
to the defendants' solicitor, in the said cause, as is prescribed by the said 
decree to be given to the purchaser, and the complainants' solicitors after- 
wards, and on the fourth day of April, in the year one thousand eight hun- 
dred and eighty-one, presented the said report of the sale and of other mat- 
ters aforesaid to the said court, sitting in open court, at a stated term there- 
of, held at the United States circuit court room In the city of Richmond; 
and thereupon the said court, upon consideration of the said report, and 
with the assent of the said Clarence H. Clark, by an order made In the said 
cause on the said last-mentioned day, confirmed the said report and the 
said sale so as aforesaid made by the said master, and further ordered and 
directed that, upon the terms of the sale made by said master being corn- 
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plied with by payment of the unpaid residue of the purchase money, the 
said Norfolk & Western Railroad Company be deemed the purchaser of said 
premises, property, and franchises sold by said master under said decree, 
and that said master thereupon, and upon the form of the deed being duly 
approved, convey said premises, property, and franchises to the Norfolk and 
Western Railroad Company, as purchaser thereof. 

"And whereas, the complainants' solicitors thereupon forthwith, in pur- 
suance of the said decree, prepared and submitted to the court a draft deed 
of conveyance from the master to the Norfolk and Western Railroad Com- 
pany, as such purchaser, and the same has been settled and approved in the 
form and tenor of this Indenture. 

"And whereas, the terms of the said sale made by the master have been 
duly complied with on the part of the purchaser from him, and the said 
Clarence H. Olark of Philadelphia, by becoming party hereto, declares that 
this conveyance of the Norfolk and Western Railroad Company is made by 
bis appointment, at his request, and with his approval: 

"Now, therefore, this indenture witnesseth, that the said party of the first 
part, in order to carry into effect the said sale so made by him as aforesaid 
In pursuance of the aforesaid order made by the court on the fourth day of 
April, eighteen hundred and eighty-one, and also In consideration of the 
premises and of the said sum of eight million six hundred and five thou- 
sand dollars ($8,605,000), the money so bidden as aforesaid at the auction sale 
made by said master being first duly paid as ordered and directed by the 
court, the receipt of which is hereby acknowledged, hath granted, bargained, 
sold, add conveyed, and doth hereby grant, bargain, sell, and 'convey, unto 
the said Norfolk and Western Railroad Company, party of the third part, 
that being the name and corporate title of the purchaser set forth In this 
conveyance in pursuance of the statute of the state of Virginia in that be- 
half, and to the successors and assigns of the said Norfolk and Western 
Railroad Company forever, all and singular the premises directed to be sold 
by the said decree, being the franchises and property conveyed by the said 
decree of trust of September 9th, eighteen hundred and seventy-one, to 
the complainants in the said cause by the Atlantic, Mississippi and Ohio 
Railroad Company by way of deed of trust or mortgage, and which are 
described as near as may be In the third paragraph of the said decree, as 
follows, that is to say: All the right, title, and Interest of the said Atlantic, 
Mississippi and Ohio Railroad Company in and to the franchises of the safd 
company, its entire line of railroad then constructed or thereafter to be con- 
structed, in fact extending from Norfolk, in the state of Virginia, to Cumber- 
land Gap, in the state of Kentucky, together with all branches of the said 
line of railroad then constructed or thereafter to be constructed, with the 
tolls, Incomes, rents, Issues, and profits thereof, and all real estate, rights of 
way, easements, fixtures, rolling stock and machinery, tools and equipments, 
and all other personal property thereto belonging, and all property, real, per- 
sonal, or mixed, and all corporate powers and franchises belonging or apper- 
taining to the said Atlantic, Mississippi and Ohio Railroad Company then 
possessed by the said company, or thereafter to be acquired by the said com- 
pany, including everything contained in the inventory of the receivers in 
the said cause, and not heretofore disposed of in the business of managing 
the said property and running the said road, and including also all additions 
to the said property and premises made by the said receivers; and also all 
railroad supplies which the said receivers had on hand at the time of said 
sale, or acquired thereafter before the delivery of the possession of the 
premises hereby granted to the said party of the third part, in so far as the 
same still remains unconsumed and in their possession or control; and in- 
cluding all the properties, franchises, rights, privileges, and things whatso- 
ever which by the said decree were directed to be included in the sale made 
by the master thereunder; to have and to hold, all and singular, and premises, 
properties, franchises, rights, privileges, and things above mentioned and de- 
scribed, and hereby conveyed, or Intended so to be, unto the said party of 
the third part, and Its successors and assigns, forever, subject, nevertheless, 
to the liens upon the said premises prior to the said deed of trust of Sep- 
tember 9th, 1871, as ascertained by the said decree, and existing at the time 
88F.-*4 
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of the said sale and of this conveyance, and subject also to all existing con- 
tracts made by the said receivers under the authority of the said court, a 
statement of which has been given by them to the said master, and appears 
by the said report of sale, and to all such contracts made by said receivers 
since the date of said sale, said road since the date of said sale having been 
run, and said property operated and managed, by the receivers, on account of 
and for the benefit of the purchasers, and subject also to any liability estab- 
lished, or that may be hereafter established, against the said receivers, grow- 
ing out of any acts done by them in their capacity of receivers, and aU the 
foregoing liabilities on contract or otherwise shall be and remain a lien on 
said premises till the same are duly discharged. 

"In witness whereof, the said party of the first part, as such master in 
chancery, hath hereto set his hand and seal, the day and year first above 
written; and the said Clarence H. Clark also sets his hand and seal hereto, 
as naming the Norfolk and Western Railroad Company as the corporation 
to whom the conveyance is to be made, and as declaring that the convey- 
ance is so made by his appointment, at his request and with his approval. 

" , [Seal.) 

" , [Seat] 

"Sealed and delivered in the presence of ." 

And, the said draft deed of conveyance having been duly considered by 
this court, the same is now, and hereby, settled and approved. And It to 
hereby further ordered, adjudged, and decreed that the said master, Ma the w 
F. Pleasants, when and so soon as the balance of said purchase money 
mentioned in said report of sale shall have been paid as hereinafter provided, 
shall make, execute, and deliver a deed of conveyance in the form aforesaid 
to the Norfolk and Western Railroad Company, being the name of the cor- 
poration designated as purchaser by said Clark, to whom said property was 
sold, as set forth in said draft deed of conveyance. And It is further ordered 
that the purchaser, on or before the 3d day of May, 1881, pay the balance 
of said purchase money over and above the one hundred thousand dollars 
paid at the time said property was bid off at said sale, as follows, to wit: 
Five millions of dollars thereof into the Union Trust Company, of the city 
of New York, subject to the order of this court In this cause; and three mil- 
lion two hundred dollars thereof into the Fidelity Insurance, Trust and Safe- 
Deposit Company of Philadelphia, subject to the order of this court in this 
cause; and the remainder of said purchase money (except the one hundred 
thousand dollars now deposited In the Planters' National Bank of Richmond), 
amounting to three hundred and five thousand dollars, shall be paid by the 
purchaser into the National Exchange Bank of Norfolk, Virginia, subject 
to the order of this court in this cause; and the said purchaser shall take 
duplicate certificates of deposit of said trust companies and of said National 
Exchange Bank of Norfolk, and deliver the same to the said master, who 
shall safely keep one set, and deliver the same into this court, and the other 
set said master shall deliver to the complainants' solicitors. And It la fur- 
ther ordered that upon the delivery as aforesaid of said duplicate certificates 
to the said master for the whole amount of said purchase money, to wit, 
for the sum of eight million six hundred and five thousand dollars, leas one 
hundred thousand dollars now deposited in the Planters' National Bank of 
Richmond, the said master forthwith execute and deliver said deed to the 
purchaser; and thereupon the possession of the premises and property set 
out in said decree and report of sale shall vest In the Norfolk and Western 
Railroad Company, the grantee named by said Clarence H. Clark, who was 
the highest bidder at said sale, as the corporation to which said convey- 
ance should be made; and the receivers shall thereupon hand over and deliver 
the said premises and property to the said Norfolk and Western Railroad 
Company. Hugh L. Bond, Circuit Judge. 

Richmond, April 4, 1881, Ro. W. Hughes, District Judge. 

Decree for Payment of Complainants' Claim. 

Upon reading and filing the special report of Charles L. Perkins and M. 
F. Pleasants, master, bearing date this day, showing the amount of bonds 
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and coupons outstanding secured by the mortgage or deed of trust to tbe 
complainant mentioned in tbe final decree herein, and by whom tbe same 
are held as far as ascertained by them, and the amounts due for principal 
and Interest thereon to this date, it is, on motion of the complainants' so- 
licitors, ordered: That ninety-five per cent of the principal of said bonds, 
and the entire amount of the interest accrued thereon since the 1st day of 
April, 1881, to the 3d day of May, 1881, and the entire amount due upon 
the coupons and Interest thereon to the 3d day of May, 1881, as stated in 
said report, be paid at once out of the purchase money this day paid into 
court by the purchasers; and that Charles L. Perkins be, and be Is hereby, 
appointed a special master to superintend such payment, and to receive and 
cancel the said coupons as paid, and to stamp upon said bonds the said 
payment of ninety-five per cent, when made. That upon delivery to said 
master for cancellation of the coupons, and upon presentation to him of the 
bonds held by it, as stated in said report, the Union Trust Company of New 
York, out of the moneys held by It subject to the order of the court in this 
cause, apply and pay to the owners of said bonds and coupons, respectively, 
ninety-five per cent, of the principal of said bonds held by it, to wit, 5,452 
bonds, of one thousand dollars each, and the entire amount of the interest 
accrued thereon, from the 1st day of April, 1881, to the third day of May, 
1881, and also the entire amount due for nrincipal and interest to the third 
day of May, 1881, upon said coupons held by It as stated in said report; 
and thereupon the said master receive and cancel said coupons as paid, and 
deposit the same in the office of the clerk of this court at Richmond, and 
stamp upon each of said bonds the following words: "Ninety-five per cent 

of the principal, and all the interest due upon this bond, paid this 

day of , 188-, by the order of the United States circuit court for the 

Eastern district of Virginia, dated May 3d, 1881, in the suit of Barlow and 
Duncan, surviving trustees, against the Atlantic, Mississippi and Ohio Kail- 
road Company and others. Charles L. Perkins, Special Master." That in 
like manner, upon the delivery to said master for cancellation by the several 
firms of Morton, Bliss & Co., Clarke, Post & Martin, and Knauth, Nachod 
& Kuhne, of the coupons held by those firms, respectively, as shown by 
said report, at the office of said Union Trust Company, and upon the written 
order and direction of the said master, the Union Trust Company, out of 
the moneys held by It subject to the order of the court in this cause, pay 
to said firms, respectively, the entire amount due for principal and interest 
to the third day of May, 1881, upon the said coupons held by the said firms 
respectively, as stated in said report, amounting to the sum of $18,300.52 to 
said Morton, Bliss & Co., $21,911.41 to said Clarke, Post & Martin, $44.70 to 
said Knauth, Nachod & Kuhne; and that safd master cancel and deposit 
said coupons as the same are paid in like manner as directed in the case of 
those held by the Union Trust Company. And it is further ordered that the 
said Charles L. Perkins, as special master, give the public notice by adver- 
tisement to be Inserted in such newspapers, and for such periods as he shall 
deem advisable, that the owners and holders of the other bonds and coupons 
outstanding secured by said mortgage or deed of trust are required to pre- 
sent the same for payment to him at his office in the city of New York, and 
that Interest on the same has this day ceased; and it is further ordered that 
upon the presentation to said master of such outstanding bonds for stamping, 
and of such outstanding coupons for cancellation, at the office of the Union 
Trust Company, the said company, upon the written order and direction of 
said master, pay to the owners and holders thereof, respectively, ninety-five 
per cent of the principal of said bonds, and all the interest accrued there- 
on from the 1st day of April, 1881, to the 3d day of May, 1881, and stamp 
the same upon said bonds as aforesaid, and the entire amount due for prin- 
cipal and interest upon said coupons to the 3d day of May, 1881, and cut 
off and cancel the same In the manner hereinbefore directed in respect to 
the other coupons. And it is further ordered that, to enable the Union Trust 
Company to make the said payments, the complainants' solicitors take and 
deliver forthwith to said trust company the certificates of deposit this day 
paid into court, viz. five millions of dollars issued by the said trust company, 
and three million two hundred dollars Issued by the Fidelity Insurance, Trust 



Digitized by 



Google 



852 88 FEDERAL REPORTER. 

and Safe-Deposit Company of Philadelphia, all of which have been made 
payable to said Union Trust Company, to be held by it subject to the order 
of this court in this cause, and take from the said Union Trust Company a 
proper certificate therefor. Hugh L. Bond, Circuit Judge. 

Norfolk, May 3, 1881. Ro. W. Hughes, District Judge. 

Decree for Compensation of Mortgage Trustees. 

Upon further consideration of the petition of the plaintiffs, trustees, pray- 
ing for an allowance, &c, filed the 3d day of May, 1881, it is ordered by .the 
court that a commission of two per cent upon the amount of the sale of the 
property and franchises of the defendant company be, and the same is here- 
by, allowed to them in full payment of all their expenses, disbursements, 
and services in the conduct of this suit, out of which sum thus allowed a rea- 
sonable and proper fee is to be paid to M. F. Pleasants, Esq., master, who 
made said sale; and the said allowance is to be credited by the sum of one 
hundred thousand dollars already paid to said trustees under former orders 
of this court. And it is further ordered that the Union Trust Company of 
New York, upon presentation of a certified copy of this order, do pay to W. 
D. Shlpman, Esq., solicitor for the surviving trustees, plaintiffs, &c., the sum 
of seventy-two thousand and ten dollars ($72,010). 

Hugh L. Bond, Circuit Judge. 

Richmond, June 2, 1881. Rp. W. Hughes, District Judge. 

Decree Distributing Balance in Court after Satisfaction of the Mortgage 

Debt 

And now, March IS, 1882, this cause came on to be heard on motion for 
transfer of balance of funds in hands of the receivers February 10, 1881, and 
the distribution of balance of proceeds of sale of the mortgaged premises; 
and it appearing by the report of Charles L. Perkins, special master, that the 
remaining bonds mentioned in the report of M. F. Pleasants and Charles L. 
Perkins, special masters, filed May 3, 1881, to wit, $273,560, with Interest 
thereon at the rate of three per cent, from the 3d day of May, 1881, to wit, 
$4,445.19, have been paid out of the purchase money heretofore paid into 
court by the purchaser, under the direction of said Charles L. Perkins, 
special master, except one bond and certain coupons which are still outstand- 
ing; and It also appearing that the purchase of the claim of the state of 
Virginia secured by the mortgage dated December 22, 1870, by the Norfolk 
and Western Railroad Company, has been ratified by the general assembly 
of the said commonwealth; and the Norfolk and Western Railroad Company, 
claimant of the said funds in the hands of the receivers as purchaser under 
the terms of the decree and deed of conveyance, and whose right thereto was 
reserved by the terms of the decree of May 3, 1881, and also as assignee of 
the claim of the state of Virginia of its claim secured by the mortgage of 
December 22, 1870, consenting to this decree; and it further appearing that 
many of the owners of the claims for labor and supplies are resident upon the 
line of the said Norfolk and Western Railroad, and that said company is the 
owner by assignment of a majority of the said claims, and is entitled, either 
as purchaser of mortgaged premises at the sale of February 10, 1881, or as 
assignee of the claim of the state of Virginia, to the surplus, if any, of the 
proceeds of sale, and of the net earnings in the hands of the receivers: It 
is therefore ordered, adjudged, and decreed that the balance of the said pro- 
ceeds of sale, and the funds in the hands of the receivers, Including the 
special deposit of forty-five thousand dollars in the Exchange National Bank 
of Norfolk, together with all the accretions of interest, be paid over to said 
Norfolk and Western Railroad Company, upon the special trust, however, 
that out of the said funds the said Norfolk and Western Railroad Company 
shall and will pay the principal of mortgage bond No. 2,652, and all outstand- 
ing coupons mentioned in the report of Charles L. Perkins and M. F. Pleas- 
ants, as special masters, of May 3, 1881, with interest to May 3, 1881, upon 
presentation, and shall and will also pay to the lawful owners and holders of 
claims for labor and supplies the principal of said claims, with Interest to 
the 6th day of June, 1876, in full settlement and discharge thereof; and John 
8. Wise is hereby appointed special master commissioner to superintend the 
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fiayment of laid claims, and his certificate of approval shall be a sufficient 
warrant for such payment; but in case of dispute as to the validity of a 
claim which shall be presented, or as to the title of the holder, the same may 
be brought to the attention of the court summarily by motion, jurisdiction of 
the cause being hereby specially retained for that purpose, and the surplus, 
tf any, shall be taken and received by the Norfolk and Western Railroad 
Company on account of its claims as assignee of the commonwealth of Vir- 
ginia, or of labor and supply claims, or as purchasers. And it is further 
ordered that the clerk of this court do check upon the Exchange National 
Bank of Norfolk, In favor of the Norfolk and Western Railroad Company, 
for the sum of two hundred and forty-five thousand two hundred and six 
44/100 dollars, upon the Union Trust Company for the sum of twenty-nine 
thousand nine hundred and twenty-four 37/100 dollars; and that the receiv- 
ers do pay over to the Norfolk and Western Railroad Company the balance 
of the funds In their hands after the deduction of the allowances this day 
made. Hugh L. Bond, Circuit Judge* 

Norfolk, March 18, 1882. Ro. W. Hughes, District Judge. 

Decree Discharging Receivers. 

This cause came on again this day to be heard, and it appearing to the 
court that Charles L. Perkins and Henry Fink, who, by the order and decree 
of this court, entered herein on the day of July, 1876, were Jointly ap- 
pointed receivers In this cause, have fully discharged to the satisfaction of 
the court all and singular the duties enjoined upon them as such receivers by 
the said order and decree, and all subsequent orders and decrees herein 
entered, and that their accounts down to this time have been duly allowed 
by M. F. Pleasants, Esq., master, to whom the same were referred, which 
said accounts have been approved and confirmed by the court; and It further 
appearing that they have turned over and delivered up all the property and 
moneys In their possession and custody as such receivers, as required by 
the final decree and subsequent orders entered in this cause: Now, on 
motion of Legh R. Page, Esq., counsel for said receivers, it is ordered, ad- 
Judged, and decreed that the said receivers, and each of them, be, and they are 
hereby, finally discharged from their said receivership, and from all account- 
ability and liability as such receivers; and it is further ordered and decreed 
that the bonds given and filed by said receivers, severally, for the faithful 
discharge of their duties in the premises respectively, to wit, the bond of the 
said Charles L. Perkins, executed on the 8th day of June, 1876, with Richard 
T. Wilson and Edward Cooper as his securities, filed and approved by the 
court on the 12th day of June, 1876, and the bond of the said Henry Fink, 
executed on the 7th day of June, 1876, with Thomas L. Bocock and Charles 
W. Statham as his securities, filed and approved by the court June 12, 1876, 
be, and the same are hereby, vacated and annulled; and the clerk of this 
court Is hereby -directed to deliver up the said bonds to the said receivers, 
•respectively, for cancellation. Hugh L. Bond, Circuit Judge. 

Richmond, March 17, 1882. Ro. W. Hughes, District Judge. 



THE M. F. PARKER.1 
(District Court, B. D. Virginia. July 24, 1880.) 

ttSTOFFBXr— REPAIRING VESSEL— STATEMENT AS TO COST. 

One desiring to buy a vessel asked a ship carpenter for an estimate 
of what he would charge for putting her in thorough repair, and was 
told the cost would be $180. On the faith of this statement he bought 
the vessel for $315. When the repairs were completed, the ship car- 

* This case has been heretofore reported in 5 Hughes, 191, and Is now pub- 
lished in this series, so as to include therein all circuit and district court 
•cases elsewhere reported which have been inadvertently omitted from the 
JTederal Reporter or the Federal Cases. 
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penter presented a bill which, excluding extra work specially agreed 
upon, amounted to about $300. Held that, while there was no express 
contract that the work should be done for $150, yet, under the circum- 
stances, the repairer should be held estopped to claim more than the 
original estimate. 

The evidence shows the following case: 

The schooner was about to be sold. The present owner, Parker, got Seed, 
one of the libeling firm, to examine the vessel, and let him know what he could 
put her in good sailing condition for. Seed went upon the vessel, made the 
examination, and reported to Parker that the cost would be $150. Afterwards 
Parker asked Seed to make another examination, and say what he could put 
the vessel in good condition for. Seed again reported that it would cost $150. 
Parker then bought the vessel at the price of $315. After doing so, he brought 
her to libelants' shipyard, and ordered them to put her In condition, but 
again asked what the cost would be, and was again told that it would be 
$150.. On this occasion, Parker called Rowley, a witness, up, and said, "I 
want you to witness that Seed is to do this work for $150." Rowley testified 
that Seed said in reply, "I would rather do it by the day's work," and pointed 
to another vessel at or near his yard, saying, 'That is my last piece of Job 
work." He said, however, to Parker, "If It comes to less than $150, done 
by the day's work,, you shall have the benefit of it." Parker insists in his tes- 
timony that It was the understanding that the work was to be done by the 
job for $150. After the work was completed, Seed presented a bill for $356.22, 
which Parker refused to pay. It Is in evidence that, while the work was going 
on, Seed said to Parker, who was often about the vessel, that "the bill would 
run a little over." There is no proof that any other work was done than 
was contemplated at the beginning, except some extra Ironing and work in- 
cidental thereto, part of the iron for which was furnished by Parker; and 
it is admitted that the extra work, if it had been wholly done by Seed, was 
worth not more than $50 or $60. Otherwise, the libelants produced no evi- 
dence affording any explanation of the discrepancy between their estimate 
of $150 furnished to Parker before the work was undertaken and their hill 
for $356.22, or 133 per cent greater, given after It was done. The owner. 
Parker, showed payments to the amount of $56.45, which are to be credited 
on the bill of the libelants. After the libelants presented their bill to Parker, 
he offered to compromise by allowing $60 In addition to the estimated $150,— 
that is to say, to pay $210; but the offer was rejected, and the vessel was 
libeled for the whole sum of $356.22. 

Starke & Martin, for libelants. 
Sharp & Hughes, for respondent. 

HUGHES, District Judge. I think that it is pretty clear from the 
evidence that Parker thought the job was to be done for $150, and 
that Seed thought it was to be done by the job. As the minds of 
the two did not meet, I cannot treat the case as one of contract for 
the specific sum of f 150. Nor do I feel at liberty to treat the claim 
of the libelants as one purely of quantum meruit or quantum valebat 
A vessel worth $300 was about to be sold. A man ignorant of the 
cost of putting her in a proper state of repair, and thinking of buying 
her, applied to a firm who were in the habit of undertaking and exe- 
cuting such work, not merely for an opinion as to What it would cost 
to make the repairs, but for an estimate of what they themselves 
would make the repairs for. The firm gave that estimate. There- • 
upon the vessel was purchased, — purchased, of course, on the hypoth- 
esis that it would cost, when ready for service, $450. The men 
who made the estimate were then employed to do the work, and, 
without offering any proof to explain the discrepancy, a bill was, in 
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course of time, presented for $356; so that the purchaser found the 
cost of the vessel to be $656, not much less than double what he ex- 
pected it to be when he made his investment in that piece of property. 
Now, a property which might be desirable and profitable at a cost of 
$ 450 might be very undesirable and very unprofitable at a cost of 
nearly double that amount; and Mr. Seed, an expert in the building 
and repairing of vessels, has probably subjected Mr. Parker to serious 
pecuniary inconvenience and loss, either in first misleading him by a 
false estimate of the cost of repairing his vessel, or else in charging 
him more than double the amount which the repairs ought to have 
cost. It seems to me that this is a claim contrary to equity and 
good conscience. If it is not a case in ev^ry technical particular of 
estoppel in equity, or estoppel in pais, which I think it is, it is a case 
presenting too strong an equity in behalf of the owner of the vessel 
to be disregarded by the court. If any reasonable explanation had 
been given by the libelants of the excess of their present claim over 
their previous estimate, the duty of the court to allow the claim might 
have been made clear, but none is given or attempted. The court is 
reduced to the dilemma of treating the estimate as the result of gross 
and injurious negligence or misrepresentation, or else of treating the 
claim exhibited with the libel as grossly excessive. I feel bound to 
hold the libelants to their estimate, with a liberal allowance for the 
extra work, which I will put at $ GO. A decree may be taken for $210, 
less the $56.45 before mentioned; each party to pay his own costa 



In re WESSON.i 

(District Court B. D. Virginia. May, 1881.) 

Bankruptcy— Discharge— Fatlurb to Plbad. 

A discbarge in bankruptcy must be pleaded affirmatively in a proceed 
Ing by scire facias to revive a judgment as well as in an original suit, 
and the failure of the bankrupt to appear and set up his discharge in such 
a proceeding deprives him of the benefit thereof. 

In Bankruptcy. 

This was a petition filed by a discharged bankrupt to enjoin the 
sheriff frbm proceeding under an execution issued on a judgment 
recovered in a state court just prior to the filing of the petition in 
bankruptcy, and which, after becoming dormant, was revived by scire 
facias. The writ of scire facias had been served on the defendant, 
but he entered no appearance or defense. 

HUGHES, District Judge. A discharge in bankruptcy must be 
pleaded affirmatively, just as infancy, coverture, or any other special 
defense to a debt must be pleaded. This is not only so, as to an 
original suit on a bond or other obligation, but it is so as to any subse- 
quent proceeding to revive a judgment The bankrupt in this case, 

i This case has been heretofore reported In 4 Hughes, 522, and is now pub- 
lished In this series, so as to include therein all circuit and district court 
cases elsewhere reported which have been Inadvertently omitted from the 
Federal Reporter or the Federal Cases. 
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having neglected and failed to enter the plea of bankruptcy in the 
proceeding for revival, or to suggest his bankruptcy in the original 
suit, has, as to King's judgment against him, lost by his own laches 
the benefit of his discharge in bankruptcy, and the judgment on scire 
facias, as well as the lien of the fieri facias, is good against him. 
Courts cannot be expected to help those who sleep on their rights. 
The injunction must be denied. 



UNITED STATES v. ONE PACKAGE OP DISTILLED SPIRITS. 
(District Court, S. D. Illinois. April 4, 1898.) 

1. Internal Revenue— Power op Commissioner. 

Rev. St. § 3249, which provides that the commissioner of internal re?- 
enue may prescribe rules and regulations to secure a uniform and correct 
system of inspection, weighing, marking, and gauging of spirits, does 
not empower the commissioner to require an additional mark upon a 
package of distilled spirits in the event of a reduction in proof or volume, 
so as to make the absence of it a forfeitable offense under Rev. St S 3289, 
as not "having thereon such mark and stamp required therefor by law," 
where the statutes neither prohibit such reduction nor provide for any 
additional marks in the event it is so reduced. 

& Same— Evidence. 

Mere evidence that the contents as to volume and proof does not con- 
form to the volume and proof as marked on the package, without more, 
fails to make a prima facie case for seizure or forfeiture. 

J. Otis Humphrey, U. S. Dist Atty. 
* W. M. Hough, Stuart Brown, and Logan Hay, for claimant 

ALLEN, District Judge. A proceeding to forfeit a package of dis- 
tilled spirits, under section 3289, Rev. St U. S., as not "having thereon 
each mark and stamp required therefor by law." The package in 
question bore stamps and marks indicating that it was entered into 
bond December 23, 1891, containing 48 wine gallons of 100 per cent 
proof; was withdrawn, and tax paid, April 2, 1896, containing 3fr£ 
wine gallons of 107 proof; and, being gauged by a revenue officer 
at Cairo, 111., in December, 1896, and found to contain 33£ wine 
gallons of 101 per cent proof, was seized for forfeiture. The plain- 
tiff proved these facts, and introduced evidence tending further to 
show that the change between the condition of the spirits at the time 
of tax payment and its condition at the time of seizure could not 
have occurred from natural causes alone, but witnesses for the plaintiff 
testified on cross-examination that the change could have been oc- 
casioned by the addition of about two gallons of water, after allowing 
for an evaporation of about three gallons of spirits and a loss of a 
gallon and a half by leakage or removal. Plaintiff further introduced 
in evidence a regulation of the commissioner of internal revenue to 
the effect that distillers or wholesale liquor dealers may reduce to 
their original proof, by the addition of distilled water, such distilled 
spirits as have increased in proof in the distillery warehouse, provided 
they do so in the presence of a United States ganger, and put a mark 
upon the stamp head of the package, indicating that it had been so 
reduced. With the further evidence that no such mark appeared 
unon the cask in auestion, the ~'aintiff rested. Thereupon the claim 



UNITED STATES V. ONE PACKAGE OF DISTILLED SPIRITS. 857 

ant demurred to the evidence, moved that the information be dis- 
missed, and the package ordered released to him. The demurrer 
raised the question whether evidence alone of a diminution in volume 
or proof of distilled spirits in a cask which had originally been proper- 
ly tax paid, marked, and stamped, and which still retains all the orig- 
inal marks and stamps, is sufficient to make a prima facie case for 
forfeiture. 

In quite a line of decisions the courts of the United States have 
held that the addition of water or sugar to a package of distilled spir- 
its on which the tax has been properly paid (either of which will 
have the effect to reduce the proof of the spirits) is no violation of 
law, and does not work a forfeiture of the spirits. U. S. v. Thirty-Two 
Barrels Distilled Spirits, 5 Fed. 188; Three Packages of Distilled 
Spirits, 14 Fed. 569; U. S. v. Bardenheier, 49 Fed. 846; U. S. v. 
Sixty-Four Packages of Distilled Spirits, 51 Fed. 191; U. S. v. 
Fourteen Packages Distilled Spirits, 14 C. a A. 220, 66 Fed. 984. 
Witnesses have testified that there is a continuing variation in both 
the volume and proof of spirits, from the marks and stamps upon the 
package, resulting alone from evaporation and lapse of time. In seek- 
ing a forfeiture, therefore, not upon direct evidence of an alleged act, 
but upon proof of a condition, a condition must be shown which 
could not have occurred by natural causes or by legal means; in other 
words, the government should negative every presumption of legality. 
The rules of evidence apply as well to the government as to other 
plaintiffs, with the exception that under certain conditions the burden 
is upon the claimant to prove that the tax has been paid on distilled 
spirits. That burden was removed in this case by the allegations of 
the information on that point, and a condition once proven is pre- 
sumed to continue until evidence to the contrary. Since it was in 
evidence that the condition of the spirits at the time of seizure, as to 
volume and proof, might have been occasioned by means heretofore 
declared by the courts to be lawful, and all the original stamps and 
marks are still upon the package, no prima facie case was made, unless 
there is required by law some additional mark or stamp whenever 
the proof of spirits is so reduced as aforesaid. The district attorney 
insists that the mark required by the regulation of the commissioner 
<rf internal revenue hereinbefore referred to is such a mark. Section 
3287, Bev. St U. S., prescribes the marks and stamps which shall 
be placed upon a cask or package of distilled spirits at the time of 
manufacture and entry into the distillery warehouse, and section 3295 
prescribes the stamps and marks which shall be placed upon the 
package at the time of its withdrawal and tax payment. Section 3249 
defines proof spirits, and the latter part of this section is relied upon 
by the district attorney as authority for the regulation of the com- 
missioner above referred to. It reads as follows: 

"And for the prevention and detection of frauds by distillers of spirits, 
the commissioner of internal revenue may prescribe for use such hydrome- 
ters, saccharpmeters, weighing and gauging Instruments, or other means for 
ascertaining the quantity, gravity and producing capacity of any mash, wort 
or beer used, or to be used, in the production of distilled spirits, and the 
strength and quality of spirits subject to tax, and he may deem necessary; 
and he may prescribe rules and regulations to secure a uniform and correct 
system of inspection, weighing, marking and gauging of spirits." 
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In the case of U. S. v. Two Hundred Barrels of Whisky, 95 U. S. 
571, the supreme court of the United States held that the regulations 
of the department could not have the effect of amending the laws; 
that they might aid in carrying the law, as it exists, into execution, 
but they cannot change its positive provisions. In the case of U. 8. 
v. Eaton, 144 U. S. 677, 12 Sup. Ct 764, which was a proceeding based 
upon the regulation of the commissioner of internal revenue with re- 
spect to the sale of oleomargarine, the supreme court held that the 
department could not, by regulations, alter or amend a revenue law, 
and all the commissioner could do, under the authority conferred by 
statute, was to regulate the mode of carrying into effect what con- 
gress had indicated; and that it would be a very dangerous principle 
to hold that a thing prescribed by a commissioner of internal revenue 
as a needful regulation to carry into effect acts of congress could be 
construed as a thing "required by law" in such manner as to make 
a failure to observe such regulation a criminal offense. "Regulations 
prescribed by the president and by the heads of departments under 
authority granted by congress may be regulations prescribed by law, 
so as lawfully to support acts done under them and in accordance 
with them, and may thus have, in a proper sense, the force of law; 
but it does not follow that a thing required by them is a thing so re- 
quired by law as to make the neglect to do the thing a criminal of- 
fense in a citizen, where a statute does not distinctly make the neg- 
lect in question a criminal offense." The doctrine announced in these 
cases was followed in the case of U. S. v. Three Barrels of Whisky, 
77 Fed. 963, which was a suit for forfeiture based upon a regulation of 
the commissioner of internal revenue. It follows from the doctrine, 
well established by these cases, that, as congress has prescribed the 
marks and stamps which shall be put upon a package of distilled spirits 
at the time it is produced and tax paid, and neither prohibits the re- 
duction in proof or volume of spirits in the original packages, nor pro- 
vides for any additional marks in the event it is so reduced, the com- 
missioner of internal revenue cannot, by regulation, require such addi- 
tional mark, so as to make the absence of it a forfeitable offense 
under section 3289, Rev. St U. S., as not "having thereon each mark 
and stamp required therefor by law." As the law, therefore, does not 
require any additional marks or stamps when the proof or volume of 
an original package of distilled spirits is reduced, either from natural 
.causes or the addition of water, it follows that the original marks 
and stamps are still the proper marks and stamps for such a package; 
and mere evidence that the contents as to volume or proof does not 
conform to the volume or proof as marked on the package, without 
more, fails to make a prima facie case for seizure or forfeiture. The 
demurrer to the evidence is sustained, the information dismissed, and 
the package ordered to be released to the claimant 

The district attorney, at the time the ruling on the demurrer was 
announced, made a motion for a certificate of probable cause, which I 
have felt constrained to deny, since the granting of such a certificate 
would be utterly inconsistent with my ruling on the demurrer. 
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OTTY OP ATLANTA Y. OLD COLONY TRUST CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. May 31, 189a) 

No. 698. 

Street Railroads— Compulbort Transfers— Authority of City. 

The city of Atlanta, Ga., has no authority to impose a compulsory sys- 
.tem of passenger transfers upon the Atlanta Consolidated Street-Railway 
Company, either under the city charter, the charters of the two corporations 
whose property was purchased by the said consolidated company, the state 
statutes ratifying and confirming the incorporation of street and suburban 
railroad companies, or under the constitution of Georgia and the ordi- 
nance of the city of Atlanta, made In pursuance thereof, consenting to 
the occupation of its streets by the said consolidated company. 83 Fed. 
39, affirmed. 

Appeal from the Circuit Court of the United States for the North 
em District of Georgia. 

J. T. Pendleton and Alex. C. King, for appellant. 
N. J. Hammond, J. Carrol Payne, John S. Tye, Morris Brandon, 
and Preston S. Arkwright, for appellees. 

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. 

PER CURIAM. This is an appeal from an order continuing an in- 
junction pendente lite restraining the city of Atlanta from executing 
a certain ordinance of that city relating to compulsory transfers on 
the lines of the Atlanta Consolidated Street-Railway Company. The 
case was heard in the circuit court before Circuit Judge McCormick 
and District Judge Newman upon a demurrer to the complainant's 
bill, which demurrer raised all the questions presented on this hearing. 
In overruling the demurrer the two judges concurred in an elaborate 
and well-considered opinion, which is found in the record (83 Fed. 39), 
with the reasoning of which we substantially concur. 

On this hearing we conclude: 

1. Under the charter of the city of Atlanta there is no power given 
to the mayor and general council to-pass and enforce the said trans- 
fer ordinance. 

2. The charters of the Atlanta Street-Railroad Company and the 
West End & Atlanta Street-Railroad Company, of which companies 
the Atlanta Consolidated Street-Railway Company has become the 
purchaser and successor, do not make the rates of fare on the 
Atlanta Consolidated Street-Railway Company's lines subject to .the 
initial control of the mayor and general council of the city of 
Atlanta. 

3. The statutes of the state of Georgia (1 Laws Ga. 1890-91, p. 169), 
ratifying and confirming the incorporation of street and suburban 
railroad companies, or any other acts of like nature to which our 
attention has been called, do not give the right of regulating and 
fixing fares and transfers on street railroads to the city of Atlanta. 

4. Under the constitution of the state of Georgia, which prohibits 
any street-railway company from building upon the streets of a city 
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without its consent, and under the reservations made by the city of 
Atlanta* in its ordinances granting such consent to the Atlanta Con- 
solidated Street-Railway Company, the power is not reserved to the 
city of Atlanta to pass any ordinance which it sees fit, compelling 
the Atlanta Consolidated Street-Bailway Company to give transfers 
and issue transfer tickets between the several lines of said com- 
pany. 

These conclusions, the reasons for which are found in the opinion 
of the circuit court on the demurrer, dispose of this appeal. The 
decree of the circuit court appealed from is affirmed. 



BERLIN MILLS CO. v. CROTEAU. 

(Circuit Court of Appeals, First Circuit July 19, 1898.) 

No. 212. 

1. Negligence—Dangerous Machinery or Premises. 

The requirements of reasonable foresight and reasonable precaution to 
prevent Injury to another do not impose on an owner a duty to keep his 
premises or work In a suitable condition for those who come thereon solely 
for their own purposes, without any enticement, allurement, Inducement, 
or express or Implied assurance of safety. As to such persona the roles 
regulating the duty of a master to his servants do not apply. 

Sl Same— Proximate Cause. 

A stranger went Into a sawmill to collect money from one of the em- 
ployes. To reach the employe, he walked along a railroad on a descending 
grade, down which cars were allowed to pass by their own momentum, 
and without a brake. As he approached the workman, the latter called 
to him to "look out"; and, without turning round to see what the danger 
was, he jumped between two cars standing on the track, and waa injured 
by the descending car striking against them. If he had stood still, or 
moved in the opposite direction, he would have been safe. Edd % that his 
misapprehension of the signal of the workman was the proximate cause of 
his injury, and the mill owner was not liable. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Robert N. Chamberlin and Irving W. Drew (Merrill Shurtleff, on 
brief), for plaintiff in error. 

Harry G. Sargent, William H. Paine, and Edward C. Niles, for de- 
fendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an action on the case by Albert 
Croteau against the Berlin Mills Company for personal injuries re- 
ceived through being crushed between two cars in the basement of 
the company's sawmill. Three car tracks in this basement were 
used for removing lumber and waste to the yard. From 350 to 450 
car loads were removed each day. When empty, the cars were 
drawn by horses to a point in the yard where the grade of the tracks 
began to descend. The horses were then detached, and the cars al- 
lowed to run down the descending grade into the basement. The 
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cars were of smaller size than those ordinarily used on railroads. 
Croteau was not an employ^ of the company, but on the day of the 
accident went to the company's yard to see two workmen who were 
indebted to him, and who had previously promised to give him in 
payment orders upon the company for clapboards, to be delivered to 
Croteau and charged to the workmen. Having procured from one of 
the workmen, whom he found in the yard, an oral order, which was 
accepted by the company's selling agent, Croteau, according to his 
testimony, said to the agent: 

" 'You wait for me here. There is another man under the mill who owes 
me some money, anfl he told me he would give me an order the other day, 
and I would go for him;' and he said, 'All right' " 

Croteau then went to the mill, and walked down Into the basement, 
upon the middle track. Although it appears from the evidence that 
Croteau knew that the tracks were in use, — to some extent, at least, — 
he notified no one in charge of the cars that he was going under the 
mill, but walked on upon the middle track, into the basement, without 
looking behind him. The mill was running, and there was consider- 
able noise from the machinery and saws. After going some 60 feet 
into the mill, he saw the man he sought, Valliere, working upon the 
further side of a car that stood on tlie track next to that on which 
Croteau had entered the mill. On the track where Croteau was, 
there were no cars. On the next track, at a distance of 4 or 5 feet 
from the car that was between Croteau and Valliere, stood a second 
car. Croteau, upon seeing Valliere, made a signal to him signifying, 
"Come here." At that moment four cars were coming down from the 
yard, — not upon the track where Croteau stood, but upon the next 
track, whereon stood the two cars, at a distance of 4 or 5 feet apart. 
Crotean's description of his conduct is as follows: 

"• • * At the same time I was making him a sign to come here, they hol- 
lered. 'Look out, look out' Q. What did you do? A. I ran between them 
two cars. I didn't think them cars was going to move out of there, because 
they was half loaded. I made a jump between those two cars there. I 
thought, because they hollered out, something was coming on the track where 
I was. If they didn't holler, I would be all right there. * * * I supposed, 
when they said, 'Look out,' there was a train coming on the track where I was. 
Q. And, instead of looking to see, you jumped right between the cars In front 
of you? A. Yes, sir." 

The descending cars struck the first standing car, and forced it 
against the second car, crashing Crotean's leg between the two cars 
so that amputation was necessary. 

Although we are of the opinion that, upon the evidence of Croteau 
himself, he was guilty of such negligence as would preclude a recovery 
even had the company been negligent, we are also of the opinion that 
the company was guilty of no breach of duty to the plaintiff, and that 
the verdict holding the company liable was clearly unjustifiable. 
The errand which took Croteau under the mill was entirely his own, 
and had no connection with the business of the company. While his 
presence in the yard to procure clapboards was possibly connected 
with the business of the company, his going under the mill was 
merely to collect a debt from Valliere. This errand was no more the 
business of the company, than if he had gone under the mill to borrow 
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money of Valliere, instead of to collect a debt. So far as the com- 
pany's business of selling clapboards afforded an invitation to come 
upon its premises, such invitation was restricted to the yard or office, 
and did not extend to the basement of the mill. The rule of law ap- 
plicable to the present case is not, therefore, the broad and indefinite 
general proposition that, so far as there exist reasonable grounds 
for apprehending danger, a corresponding duty arises to take precau- 
tions. The cases furnish much more specific rules to aid owners of 
premises to understand their obligations. These specific rules are 
not inconsistent with, but are narrower than, that broad proposition. 
In Pol. Torts, pp. 36, 37, it is said: 

"Now, a reasonable man can be guided only by a reasonable estimate of 
probabilities. If men went about to guard themselves against every risk to 
themselves or others which might by ingenious conjecture be conceived as 
possible, human affairs could not be carried on at all," etc. 

It is well settled that the requirements of reasonable foresight and 
reasonable precaution are not to be so extended as to impose upon an 
owner a duty to keep his premises or work in a suitable condition for 
those who come thereon solely for their own purposes, without any 
enticement, allurement, inducement, or express or implied assurance 
of safety. Sweeny v. Railroad Co., 10 Allen, 368, 372, 373; Beehler 
v. Daniels, 18 R. L 563, 29 Atl. 6; Bigelow, Cas. Torts, p. 705. That 
a stranger, on his own business, may find his way into private prem- 
ises or workshops, where hazardous business is conducted, is always 
a possibility; but the duty of vigilance to guard against injury there- 
from is not cast upon the owner, but upon the intruder, who is bound 
at his peril to keep away from places or machines whereof he is igno- 
rant, and who is not entitled to demand that business operations shall 
be conducted with regard to his presence or safety. While there 
may exist circumstances of an exceptional character in which an ap- 
pearance of safety tends to lead or entice a trespasser or licensee into 
peril, so that the premises become a "trap" giving rise to a duty to 
take precaution for the safety of mere licensees, and even of trespass- 
ers, the present case is obviously not of that character. The nature of 
the work carried on by the company, and its cars, known by Croteau 
to be running at intervals, afforded a warning, instead of an assur- 
ance of safety. Such perils as arise from the ordinary use of the 
premises are not a trap. Redigan v. Railroad Co., 155 Mass. 44, 28 
N. E. 1133. It is contended, however, that the company was guilty 
of negligence in running its cars without brakemen. But whether 
or not it was negligent towards those persons rightfully on or about 
its tracks is a question entirely distinct from that of its duty to Cro- 
teau. In determining whether the defendant is negligent, in a given 
case, his duty to the plaintiff at the time is to be considered, and not 
his general duty, or his duty to others. Fitzgerald v. Paper Co., 155 
Mass. 155, 159, 29 N. E. 464. Employer and employed may consent 
to the adoption of methods which facilitate the work, though they 
increase the risk, and give rise to a necessity for extreme caution. 
These are matters to be regulated between master and servant An 
inexperienced intruder cannot limit the master's right to use means 
that may be hazardous to those not familiar with the premises and 
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with the perils of the employment. June v. Railroad Co., 153 Mass. 79, 
26 N. E. 238. The contention that the plaintiff's knowledge was of 
a safe method of running the cars (i. e. with brakemen), and that his 
reliance upon such knowledge in some way contributed to the injury, 
hardly requires consideration. The plaintiff did not jump upon the 
track where he was injured for the reason that he supposed that the 
cars on that track would be stopped or regulated, but because of a 
belief that no cars would come upon that track. Had he known that 
cars were coming upon that track, it certainly would have been gross 
negligence for him to have stood on the track upon which they were 
coming, relying upon their being so controlled by the brakeman that 
they would not injure him. The evidence in the case does not justify 
an assumption that, if the cars had been braked, the plaintiff would 
have escaped injury. The proximate cause of the injury was, in our * 
opinion, the plaintiff's misunderstanding of the signals. Warned by 
the cries which were intended to prevent him from going upon the 
track, he misunderstood the warning, and, without stopping to look, 
made a mistaken choice of a place of refuge; relying upon his belief 
that, because the two cars between which he was crushed were half 
loaded, no more cars would be sent upon that track. He reversed 
the meaning of the signal, and thereby was led to leave a position 
of safety, and place himself in danger. The defendant cannot rea- 
sonably be held to a duty to have foreseen or guarded against an oc- 
currence of this character. The misapprehension of signals must 
therefore be considered an intermediate cause, disconnected from 
any fault in the management of the speed of the cars, if such fault 
existed, and in legal contemplation the proximate cause of the injury. 
Railway Co. v. Kellogg, 94 U. S. 469; Scheffer v. Railroad Co., 105 
U. S. 249. The injury therefore was the result of an accident for 
which the company was not responsible. The judgment of the cir- 
cuit court is reversed, and the case remanded to that court, with di- 
rections to set aside the verdict, and to take further proceedings 
not inconsistent with our opinion passed down this day; and the 
plaintiff in error will recover its costs in this court. 



McELBOY ▼. BRITISH-AMERICA ASSUR. CO. 

(Circuit Court, D. Washington. N. D. August 5, 1898.) 

No. 617. 

%. Insurance— Agency— Imputed Notice. 

An agent of one insurance company who applies to the agent of another 
company to take part of the insurance he has negotiated on a vessel, 
and who receives from such other agent the policy Issued by his company 
and delivers it to the insured, after attaching thereto a slip directing It 
to be returned to him for renewal, does not thereby become the agent of 
the latter company, so as to make it chargeable with his knowledee of 
an excess of insurance above that allowed by such policy. 

ft. Same— Estoppel— Acceptance of Benefits. 

When an insurance agent has taken for his company part of the in- 
surance negotiated by an agent for another company, the fact that he 
bas made a charge on his books against such agent for the premium 
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does not estop his company from questioning the validity of the policy, 
on the theory of the acceptance of benefits by it, where no part of the 
premium has in fact been received by the company, or the agent. 

Harold Preston and L. G. Gilman, for plaintiff. 
J. B. Howe and S. H. Piles, for defendant 

HANFOBD, District Judge. This is an action on a fire insurance 
policy for $3,000, written by C. A. McKenzie, who was at the time the 
Seattle agent of the British- America Assurance Company of Toronto, 
Canada, covering the steamer Cricket, which was destroyed by fire a 
short time after the date of the policy. The policy is in the form 
known as the "Standard Policy," and it is therein stipulated that a thifl 
entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter 
make or procure, any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy." At the time 
of the destruction of the steamer there was another policy in favor of 
the owner for the amount of $3,500, and yet another policy for the 
sum of $3,500 in favor of a mortgagee of the vessel, making altogether 
insurance amounting to $10,000. On a slip attached to the policy it 
is provided as follows: "$6,500.00 insurance in all permitted, concur- 
rent herewith," — so that there was $3,500 insurance upon the vessel 
in excess of the amount which the insurance company agreed should 
be carried, and the company rests its defense upon the ground that 
this excess of insurance constitutes a breach of the above condition 
of the. contract. This defense is met by the plea that, at the time of 
delivery of the policy sued upon, the defendant company was informed 
and had notice that there was then in existence insurance upon the 
vessel, including the amount for which this policy was written, amount- 
ing to the total sum of $10,000, and, having that knowledge, executed 
and delivered this policy to the owner of the vessel, and the defendant 
is thereby estopped from claiming that said policy is void by reason of 
overinsurance. 

On the trial of the action it was proved that the application for the 
policy was made to McKenzie, by the firm of Calhoun & Co., general 
insurance agents, who were not authorized to represent the defendant 
company as its agents, but were business rivals of McKenzie. Mrs. 
Power, the owner of the vessel, had no dealings with McKenzie, ex- 
cept as she was represented by Calhoun & Co. McKenzie was in- 
formed by Calhoun & Co. that they wished to place insurance to the 
amount of $6,500 upon the vessel, and asked him to take $3,000 of the 
amount. McKenzie was not informed and had no notice whatever 
that other insurance had been written or was intended to be placed 
upon the vessel for any amount whatever in excess of $6,500. On the 
part of the plaintiff, testimony was introduced tending to prove that 
Calhoun & Co. did know that the steamer was to be insured through 
another agent for the sum of $3,500 for the benefit of the mortgagee. 
Calhoun & Co. solicited the insurance from the captain of the steamer 
representing the owner, and received from him payment of part of the 
premium, and agreed to extend to him credit for a definite period for 
the unpaid part, btit no part of the money collected on account of the 
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premium was received by the defendant company nor by McKenzie. 
Calhoun & Co. received the policy from McKenzie for delivery to the 
insured, and, before delivery, pasted thereon an advertising slip, which 
reads as follows: "Return for renewal, transfer, or indorsement to Cal- 
houn & Co., Insurance, S. Ew Cor. Yesler Ave. and Commercial St, 
Seattle, Wash." It was also proved upon the trial that previous to the 
issuance of this policy there was a general understanding between 
McKenzie and Calhoun & Co. that they would divide the agent's com- 
mission on all business obtained by Calhoun & Co. and placed with 
companies represented by McKenzie, and that between themselves, 
for the purpose of renewing insurance, such business should be re- 
garded as belonging to Calhoun & Co. The court granted a motion 
interposed by the defendant for a peremptory instruction to the jury 
that a verdict be returned in favor of the defendant, and the case has 
been argued and submitted upon a motion for a new trial. 

In passing upon the motion for a new trial, I assume that if the 
defendant company or its Authorized agent did have actual notice of 
the existence of other insurance upon the vessel in excess of $6,500, 
and notwithstanding such notice issued the policy and received and 
retained the premium therefor, it would be estopped to say that the 
policy so issued is void. Giving the plaintiff the benefit of the testi- 
mony in his behalf, to the effect that Calhoun & Co. were so notified 
before the policy in suit was written or delivered, the plaintiff's right 
to claim an estoppel depends upon the proper decision of the question 
whether or not Calhoun & Co. were the agents of the defendant com- 
pany, or were by the defendant company held out to be its agents in 
such a way as to justify the insured in dealing with that firm as 
though they were authorized to act for the defendant as its agents. I 
hold that the testimony shows that McKenzie did authorize Calhoun 
& Co. to deliver the policy to the insured and to collect the premium. 
To this extent Calhoun & Co. were constituted the agents of the de- 
fendant company. But the agency was limited. Calhoun & Co. 
were not authorized to bind the defendant company by any other or 
different contract than that expressed in the policy which they received 
for delivery. Their authority was that of a messenger to deliver this 
particular policy. 

The case of May v. Assurance Co., 27 Fed. 260, relied upon by the 
plaintiff as a precedent for ruling that Calhoun & Co. were legally 
agents of the defendant, appears to be very similar in its facts to 
this case, and yet it is fair to infer that the question in that case 
was different, and there is substantial ground for drawing a dis- 
tinction. In the case referred to, an insurance agent procured a 
policy for the plaintiff, to be written by the defendant company. 
The plaintiff was a customer of the agent who made application for 
the policy. There was evidence of a custom of insurance agents to 
divide insurance business with other agencies in the same city when 
they received an application for a larger amount of insurance than 
they cared to place with their own companies. The defendant's 
agent who issued the policy was ignorant of the condition of the 
property insured, and I infer that payment of the policy was re- 
88P.-C6 
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sisted on the ground that there was something in the condition of 
the property affecting the risk which was not known to the agent 
who issued the policy; but the court held that the company was 
chargeable with knowledge of facts as to the condition of the risk 
which were known to the agent who applied for the policy. The 
decision appears to be founded upon the idea that, before issuing 
an insurance policy, the insurer may inspect the property or adopt 
any other method for ascertaining its condition, and that, if he 
elects to rely upon the knowledge and judgment of another, he 
should be bound the same as a purchaser of property, who buys 
after having had an opportunity to inspect it, is held to be bound 
by his contract, notwithstanding any after-discovered defect which 
might have been ascertained by inspection. But the amount of in- 
surance upon the steamer Cricket could not have been ascertained 
by inspection. Without evidence of circumstances which would 
naturally create suspicion, the defendant cannot be considered as 
having neglected any duty, nor as having elected to rely upon the 
judgment or knowledge of any one. The defendant company ten- 
dered a policy containing a limitation of the amount for which the 
vessel might be insured, and a condition that, if insurance in excess 
of the amount of $ 6,500 should be placed upon the vessel, this policy 
should be totally void. When the policy containing these condi- 
tions was accepted, the defendant company was not obliged to pre- 
sume that the condition would be disregarded, nor to make inquiry 
to ascertain if it bad been disregarded, nor to place any dependence 
upon Calhoun & Co. to obtain information as to the amount of other 
insurance then existing or to be placed upon the steamer. If ap- 
plied to the facts of this case, the argument of the opinion in May 
v. Assurance Co. is not satisfactory, to my mind. Judge Brewer 
says: "The plaintiff did not go to an insurance broker to employ 
him to solicit insurance. He never thought of employing an agent 
to act for him; but he, as principal, wanting to buy insurance, 
went to a man who was selling insurance, and proposed to buy from 
him |20,000 worth of insurance." The same argument has equal 
force, turned the other way; for, referring to the case in hand, it 
may be said that the defendant did not employ Calhoun & Co. as its 
agents to solicit insurance. But the company, as principal, having 
insurance to sell, received an application from Calhoun & Co. to 
buy insurance for Mrs. Power. If Calhoun & Co. may be considered 
as representatives of the defendant in negotiating with the insured, 
it must also be noted that they spoke for and acted in behalf of 
Mrs. Power in negotiating with the insurer. As middlemen they 
acted in behalf of both parties to the contract, and, if their knowl- 
edge of the intention of the insured as to the amount of insurance 
to be placed upon the vessel can be imputed to the insurer, their 
knowledge of the intention of the insured to limit the amount of 
insurance to a total sum of f 6,500 must also be imputed to the insured 
Having that knowledge, she cannot say that she was misled to her 
prejudice by the issuance of the policy, and the chief element of an 
estoppel is lacking. 
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The insured has no just ground for claiming that the defendant 
company held out to the public that Calhoun & Co. were its agents. 
No act, declaration, or silence of the defendant company is shown 
to have operated as an inducement to the making of this contract. 
The paster on the outside of the policy does not represent Calhoun 
& Co. to be agents of this company, with authority to bind the com- 
pany as to any conditions or terms inconsistent with the policy. 
The paster is, at most, an invitation to the policy holder to return it to 
Calhoun & Co. for renewal, transfer, or indorsement. If the insured 
had been dissatisfied with the terms of the policy, she might have 
treated this paster as a direction to return it for alteration to Cal- 
houn & Co.; but, so far as appears from the evidence, no reliance 
whatever was placed upon this paster, and the policy upon its face 
shows that McKenzie was the Seattle agent of the company. 

In the argument it was urged that the defendant is estopped to 
deny the validity of the policy, or has waived the condition as to 
overinsurance, by accepting the benefits of the contract The rule 
as to the effect of accepting benefits is stated in section 148 of 
Mechem on Agency, as follows : 

"It Is a rule of quite universal application that he who would avail himself 
of the advantages arising from the act of another In his behalf must also 
assume the responsibilities. If the principal has knowingly appropriated and 
enjoyed the fruits and benefits of an agent's act, he wiU not afterwards be 
heard to say that the act was unauthorized. One who voluntarily accepts 
the proceeds of an act done by one assuming, though without authority, to 
be his agent ratifies the act and takes It as his own, with all Its burdens 
as well as all its benefits. He may not take the benefits and reject the 
burdens, but he must either accept them or reject them as a whole. But 
here, as in other cases, it is indispensable that the principal should have 
had full knowledge of the material facts, or that he should have intention- 
ally accepted the benefits without inquiry. Otherwise the receipt and reten- 
tion of the benefits of the unauthorized act is no ratification of It" 

The application of this rule cannot in any way operate to the ad- 
vantage of the plaintiff. It must be observed that the rule does 
not bind the principal where the benefits have been without his 
knowledge received or appropriated by the agent, whose unauthor- 
ized act is the subject of controversy. The principal must himself 
receive the benefit, receive it intentionally, and retain it, after hav- 
ing been apprised of the facts of the transaction, or intentionally act 
without inquiry as to the facts when the circumstances are such 
that a prudent man should inquire, or else he cannot be held to 
have ratified an unauthorized act. Neither the defendant company 
nor its authorized agent, McKenzie, received, appropriated, or en- 
joyed any benefit or advantage from this contract, and no facts or 
circumstances were brought to the attention of McKenzie which re- 
quired him to make inquiry as to any matter communicated to Cal- 
houn & Co. by the insured. McKenzie made a charge against Cal- 
houn & Co. of the amount of the premium. But no benefit can 
accrue to him or to the defendant from that entry in his books, 
because, the policy being void, the premium cannot be collected. 

It is my conclusion that the evidence fails entirely to show that 
the defendant has committed any act justifying a belief on the part 



Digitized by 



Google 



868 88 FEDERAL REPORTER, 

of the insured or her agent that it had assumed an obligation differ- 
ent from what the policy sets forth, and therefore the instruction 
given to the jury to return a verdict for the defendant was correct 
Motion denied, and judgment upon the verdict ordered. 



BEARD v. MILMINE et al. 

(Circuit Court, N. D. Illinois, N. D. July 5, 1898.) 

L Pbikctpal and Agent— Embezzlement bt Agent— Banks— Gaming. 

Brokers who receive from a bank president drafts of the bank In pay- 
ment for his private losses in board of trade speculation, under circum- 
stances charging them with notice that the drafts represent money em- 
bezzled from the bank, are liable to the bank for the proceeds of such 
drafts. . 

& Same— Notice. 

Knowledge that their customer Is president of the bank, that his pur- 
chases and sales are purely speculative, and that he has been steadily 
losing money in such speculations for 10 years, is sufficient to charge the 
broker with notice that the drafts represent money embezzled from the 
bank. 

At Law. 

This was an action by John Beard, receiver of the First National 
Bank of Pella, against Edward C. Bodman and others, copartners as 
Milmine, Bodman & Go. 

The court, to whom the case was submitted without a jury, specially found 
the facts as follows: 

First. The plaintiff was before and at the time of the commencement of this 
suit, and is now, the receiver, duly appointed by the comptroller of the 
currency, of the First National Bank of Pella. The plaintiff was, and at the 
time of the commencement of this suit is, a citizen of the state of Iowa, The 
said First National Bank of Pella is a national bank, organized under the 
banking laws of the United States In 1871, and is located at the town of Pella, 
In the state of Iowa. 

Second. The defendants, George Milmine, Edward O. Bodman, Charles B. 
Milmine, Elliot H. Phelps, and Luther W. Bodman, are co-partners as Mil- 
mine, Bodman & Co., the said George Milmine, Edward G. Bodman, and 
Oharles E. Milmine being residents and citizens of New York at the time of 
the commencement of this suit, and the said Elliot H. Phelps and Luther W. 
Bodman being, at the time of the commencement of this suit, residents and 
citizens of the city of Chicago, in the Northern district of Illinois, state of 
Illinois. 

Third. The said First National Bank of Pella is situated at Pella, a town 
of about 3,000 Inhabitants, in the midst of a farming community, and was 
organized in 1871, under the banking laws of the United States, with a 
capital stock of $50,000. E. R. Cassatt was the principal person engaged in 
its organization, and after the year 1883, together with his relatives, owned 
a majority of the stock, all of which was controlled by Cassatt From the 
time of the organization of the bank to Its failure, Cassatt was president and 
principal executive officer of the bank, and enjoyed in a high degree the con- 
fidence of its stockholders and of the people of Pella and of the surrounding 
territory. Subsequent to 1881 the management of the bank was entirely under 
the control of E. R. Cassatt. The board of directors performed their duties 
largely in a perfunctory manner, and their knowledge as to the affairs of the 
bank was derived almost exclusively from statements made to them by raid 
Cassatt Cassatt dictated the persons to whom loans should be made, and 
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had the entire discretion as to the acceptance of all bills receivable which 
became part of the assets of the bank. The method by which the affairs of 
the bank were conducted, the duties which the clerks performed, the manner 
of selling exchange, and the other executive methods of the bank were devised 
by said Cassatt, and carried on under his directions, without interference 
from the directors. The board of directors reposed implicit confidence in 
Cassatt, and accepted his statements as true in regard to all the affairs of the 
bank, and made no examination of the bills receivable to ascertain whether 
they were spurious or not Cassatt had charge of the bills receivable of the 
bank and of the cash chest Cassatt was accustomed, from the organization 
of the bank down to the time of its failure, to draw drafts on the funds of said 
bank on deposit In other banks, signing such drafts in the name of the bank 
by himself as president The affairs of the bank were examined twice a year 
by the examiner appointed by the comptroller of the currency of the United 
States. At the times of such examinations Cassatt was .accustomed to ex- 
hibit to the examiner the bills receivable and the cash on hand, and then 
return them to the safe. At such times the proper amount of cash was on 
hand, and such bills receivable as the books of the bank showed should be 
on hand. The balance of the stock, outside of Cassatf s holdings, was held 
In small amounts, the average being about $2,000 of stock, at its par value. 

Fourth. The said First National Bank of Pella went into the hands of a 
receiver June 26, 1895. At the time of its failure it was, for the first time, 
ascertained by its stockholders, and by the other officers, that said Cassatt 
was a defaulter to the bank in the sum of about $65,000. Such sum had 
been taken by Cassatt, from time to time, from the moneys of the bank, 
and had been concealed by means of forged, spurious, and other fictitious 
notes, other evidences of loans having been put into the bank by said Cassatt. 
The forged and fictitious notes were so adroitly executed that there was 
nothing that would suggest to the ordinary observer that the notes were not 
genuine, as they purported to be. The said Cassatt has since that time been 
duly indicted, tried, and convicted for the embezzlement of said $65,000, and 
Is now serving his sentence on account of such conviction. 

Fifth. The said Cassatt began to have business dealings with the defendants, 
commission merchants on the board of trade, in the city of Chicago, in 1884, 
continuing to have such transactions down to and including a portion of the 
year 1894. Said dealings were substantially as follows: The said Cassatt 
would either personally or by wire direct the said defendants to purchase or 
sell certain futures in either wheat, oats, or provisions, which said direction 
would be executed by the defendants on the Chicago Board of Trade by 
buying of or selling to some other broker on such board the futures stipu- 
lated. Such purchases or sales would thereupon be carried by said defendants 
in the name of, and for the benefit of, said Cassatt, until another order 
was received by Cassatt, closing out the same, either by purchase or sale, 
as the case might be. Under the rules of the board of trade, the defendants 
would have been obliged to have delivered, in case of sales, or accepted, in 
case of purchases, from the brokers with whom they had transactions, the 
cereals or provisions in question, when the deals matured, and the said 
Cassatt would have been obliged to have taken or delivered to the defendants 
the cereals or provisions called for In such deals at the time when they would 
have matured. As a matter of fact, however, no consequential amount of 
the sales made by the defendants on account of Cassatt ever resulted in the 
delivery of any grain or provisions, and no consequential amount of any 
of the purchases made on his account ever resulted in obtaining, or the ac- 
ceptance of, any grain or provisions. The deals were, in nearly every Instance, 
closed before the future to which they related had arrived, and without the 
passing or Intention to pass of any actual grain or provisions. All the transac- 
tions of Cassatt with the defendants were Intended by him to be purely specu- 
lative transactions in futures on the board of trade, and were so understood 
by the defendants, and none of said transactions contemplated the purchase 
or sale of grain or provisions with any other purpose than the subsequent 
disposal of the same without the actual delivery or acceptance of the grain 
or provisions Involved. The purchases and sales were numerous, frequently 
comprising several transactions in a day, and represented, in the aggregate, 
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a large amount of dealing. The defendants were protected from losses by 
margins put up, from time to time, with them by said Gassatt for that pur- 
pose. The general course of said speculation was unfavorable to Cassatt He 
occasionally had some profits, but more frequently suffered losses. The 
money which was sent to Mil mine, Bod man & Go. to pay the losses, aforesaid, 
was in turn paid out by Milmine, Bodman & Go. for the purpose of dis- 
charging the contracts made in behalf of Gassatt by them, upon which the 
losses occurred, and no profit resulted to Milmine, Bodman & Go. by reason 
of any of the dealings with Gassatt, except the commissions which they 
earned as brokers in negotiating the transactions for him. The whole course 
of the transactions would have disclosed to an ordinary observer, fully in- 
formed of the facts, that Gassatt was gradually losing, and that some funis, 
owned or controlled by him, must have been gradually eaten Into by the losses, 
from time to time incurred, and the margins put up. The defendants them- 
selves must have known this prior to and at the time they received the drafts 
sued upon, unless they willingly suffered themselves to be deceived. 

Sixth. Said Gassatt, in order to carry on his deal with said defendants, 
kept two accounts in the said First National Bank of Pella, one in his own 
name and the other in the name of E. R. Gassatt & Go. During the period of 
said deals, Gassatt remitted to the defendants, on account of margins afore- 
said, from time to time prior to the drafts sued on in these cases, twenty- 
seven drafts, each of which was exactly similar to the drafts sued on In this 
case; that is to say,* each was signed, "First National Bank of Pella, by E. 
B. Gassatt, President." All of these drafts were collected by the defendants 
In the same way as the drafts In the suit The earliest of the series of drafts 
prior to the drafts in suit was August 21, 1884, and the latest was April 6. 
1891. Of these drafts, there were five in 1884, eight in 1885. six in 188S. 
two in 1887, one in 1888, two in 1889, one in 1890, and two in 1891, and were 
for the amounts and bore the dates as follows: 

1884. . 1885. 

Angnet2l8t $ 500 00 January 5th $ 200 00 

October 11th : 300 00 February 19th 250 00 

November 19th 300 00 March 25th 500 00 

December 1st 500 00 April 27th 500 00 

December 9th 300 00 July 27th 425 00 

1886. October 5th 300 00 

April 12th $1,000 00 October 10th 1,500 00 

Aj>ril 17th 1,000 00 October 15th 1.000 00 

May 14th 500 00 1887. 

September 11th 300 00 February 19th $ 300 00 

September 25th 300 00 July 8th 300 00 

October 11th 300 00 1888. 

1889. December3d $1,000 00 

March 18th $1,800 00 1890. 

April 13th 500 00 February 13th $ 500 00 

1891. 

January 6th $ 500 00 

April 6th 1,000 00 

Bach of said drafts was charged by the National Bank of Illinois to the 
First National Bank of Pella, and monthly statements were sent by the 
National Bank of Illinois to the First National Bank of Pella, which were 
checked up by the clerks in the latter bank, but during the two years imme- 
diately preceding the failure the checking was done by Cassatt himself. Most 
of the drafts sent by E. R. Gassatt, as aforesaid, both those prior to the ones 
in suit as well as the drafts sued upon in this case, except as hereinafter 
noted, were charged upon the books of the First National Bank of Pella 
either to the account of E. R. Gassatt, or to the account of E. R, Gassatt & 
Go., which account, at the time of such charging, had an apparent credit bal- 
ance sufficient to pay or offset the charge so made against it Such of said 
drafts as were not charged to E. R. Gassatt or to E. R. Gassatt & Go. were 
charged to some other account upon the books of said bank, which account, 
at the time of said charges, had an apparent credit balance sufficient to pay 
or offset the charges so made against it. Said drafts were all signed by E. 
R. Gassatt as president The drafts sued on in this case were all drawn 
upon the National Bank of Illinois, payable to Milmine, Bodman & Co., and 
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signed, "First National Bank of Pella, by B. R, Cassatt, President," and were 
of dates and amounts as follows: 

1891. 1882. 

August 20th $1,400 00 June 13th $2,000 00 

August 31st 800 00 August 27th 1,000 00 

September 19th 600 00 September 5th 1,000 00 

1893. October 22d 1,000 00 

January 30th $1,000 00 October 28th 1,000 00 

February 14th 600 00 1894. 

February 18th 1,500 00 January 24th $ 300 00 

March 13th 600 00 February 10th 500 00 

June 21st 2,500 00 February 12th % 600 00 

November 23d 300 00 

December 21st 500 00 

Seventh. None of the said drafts were used or intended to be used to pay 
off any debt or obligation of the said bank, but all were used to supply the mar- 
gins in the private transactions of the said Cassatt with said defendants as 
aforesaid. Such transactions were kept secret from the bank by said Cassatt. 
The telegraphic correspondence between said Cassatt and the defendants was 
carried on in cipher. On one occasion the defendants failed to observe this 
cipher, and, on a protest from said Cassatt, promised that such oversight 
should not occur again. It is not unusual, however, for board of trade 
commission men to communicate with their customers in cipher. The cipher 
used in this case was the so-called "Robinson Cipher." Nearly every dealer 
in the country has a copy of this. The telegrams were neither signed nor 
addressed in cipher, but were addressed and signed by the correct names of 
the respective parties. 

Eighth. There is no evidence from either side, other than the foregoing, 
tending to show that the said Cassatt was or was not a man of means, inde- 
pendently of his holdings in the said First National Bank of Pella. The de- 
fendants knew that Cassatt was president of the bank, and had access to its 
funds, but made no inquiry as to whether said Cassatt had means inde- 
pendently of his holdings in. said bank, and made no inquiry of said Cassatt, 
the other officers of the bank, or any one else likely to know, whether said 
Cassatt was using his own means in the speculative transactions aforesaid, 
and no inquiry looking in that direction. 

Ninth. The avails of the drafts sued upon in this case, through the means 
already described, were taken purposely by the said Cassatt, without author- 
ity of law, but as an act of theft and embezzlement, from the funds of said 
bank, and the defendants in receiving the avails of said drafts were, in fact, 
receiving the moneys stolen by said Cassatt from said bank. The court fur- 
ther finds that reasonable and prudent men, having no selfish Interest to 
subserve, would have been led, by the facts in possession of the defendants, 
to suspect that said Cassatt might be unlawfully using the funds of the bank 
to supply the margins transmitted to the defendants, and especially so late 
as the margins transmitted by means of the drafts sued upon. 

Hamline, Scott & Lord, for plaintiff. 
Green, Bobbins & Honore, for defendants. 

GBOSSCUP, District Judge. When, in violation of his right, an 
agent makes an appropriation of his principal's money, and turns 
it over to a third person, the principal may recover from the third 
person the money so appropriated, unless the third person is a 
bona fide holder for value and without notice. Under this rule, 
the plaintiff can, indisputably, recover from the defendants upon 
the facts found, unless' the defendants are bona fide holders for 
value and without notice. The principal question, therefore, is 
whether the findings of fact show that the defendants are charge- 
able with notice of Cassatt's misappropriation. 

Transactions in futures, of a purely speculative character, where 
nothing is put up, except for margins, are, in many essential results, 
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different from ordinary business transactions. There is, in these 
transactions, no investment of money in anything tangible, — in any 
property of supposedly equivalent value, — that remains when the 
deal is ended. If a trader in ordinary pursuits meets misfortune, 
or becomes involved, something usually remains of his investment 
Unless his fortune be entirely swept away or he be dishonest, there 
is an estate. But the speculator, investing his money in margins, 
invests, practically, in nothing but a turn in the market If he 
meet misfortune, nothing remains. It is essentially putting his 
money 'into a turn of chance. The effect, upon the man, of trans- 
actions so radical in their money outcome has come to be notable. 
Transactions of this kind are, indeed, separated very narrowly, if 
at all, from gambling, pure and simple. Both feed upon the same 
human propensity, and both lead to the same result. Each is an 
attempt, by the exercise of wit, to get what another is expected, 
by the want of wit, to lose. Both lead up to false notions of wealth 
accumulation. Both bring on the loss of mental equipoise. Each 
fills its participant with a dangerous character of excitement, — 
often a radical and desperate aggressiveness. No one knows these 
things better than the brokers themselves. They see, now and 
then, striking instances of moral and business degeneration under 
the stimulus of this excitement. They see, now and then, instances 
of men, pressed for margins, losing all sense of what is their own 
and what is another's. They witness, as well as the public, that 
almost unaccountable submergence of judgment and sense, under 
the effect of which trust funds are misappropriated, and bank funds 
embezzled, by those who have, at the time, no thought of not event- 
ually making good the loss. They, as well as the public, know how 
quickly crime, thus secretly .begun under the radiance of hope, soon 
expands into the daring of despair. They have seen, in nearly 
every community, men press eagerly towards these rainbows of 
fortune, only to fall quickly into disgrace and a prison. These im- 
pressive lessons are a part of the history of every considerable com- 
munity. Instinctively we shudder for him who loves speculation, 
and can find the means for feeding that love in access to the mon- 
eys of another. 

Cassatt was a banker, so far as the record discloses, without 
means of his own. Through 10 years he had, to the knowledge of 
defendants, poured a steady stream of margins into his deals 
on the board of trade. Whence did the money come? How was it 
recruited? Why should this losing, almost desperate, play against 
ill fortune keep on? No real friend of Cassatt, who knew his 
opportunities in Iowa, and his practices in Chicago, would have 
been without painful apprehension. No depositor in the Pella 
bank, coming into a knowledge such as the defendants had, would 
have let a day go by before withdrawing his deposit No stock- 
holder would have failed to institute instant and thorough investi- 
gation. The facts known to these defendants would, if communi- 
cated to the world, have put every intelligent man, interested in 
Cassatt's pecuniary condition, upon inquiry. They would have, in- 
tuitively, marked him out as a man in peril. Inquiry, in the situa- 
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tion of the defendants, was a moral duty. In their omission to 
perform that duty they proceeded at their peril. Neglect, in such 
a case, is followed by all the consequences of bad faith. "If," in 
the language of Knapp v. Bailey, 79 Me. 195, 9 AtL 124, "a party 
has knowledge of such facts as would lead a fair and prudent man, 
using ordinary caution, to make a further inquiry, and he avoids 
the inquiry, he is chargeable with notice of the facts which, by ordi- 
nary diligence, he would have ascertained. He has no right to 
shut his eyes against the light before him. He does a wrong in 
failing to heed the signs and signals seen by him. It may be well 
concluded that he is avoiding notice of that which he, in reality, 
believes or knows." 

These marts of trade are, in many respects, greatly beneficial to 
the interests of mankind. They balance, like fhe governor of an 
engine, the otherwise erratic course of prices. They focus intelli- 
gence from all lands, and the prospects for the whole year, by bring- 
ing together minds trained to weigh such intelligence and to fore- 
cast the prospects. They tend to steady the markets more nearly 
to their right level than if left to chance or unhindered manipula- 
tion. Nor are the purchase and sale of futures intrinsically wrong. 
They are the means of bringing about those stable and steadying 
results. But the tendencies and excesses of human nature — its 
susceptibility to warp in the fierce heat of excitement or distress — 
are facts to be heeded by the broker as well as by the public. He 
may not close his eyes to probabilities, or even strong possibilities, 
that are patent to the rest of mankind. If he does, the law rightly 
makes him accountable to those who thereby innocently suffer. 



CHIATOVICH v. HANCHETT et al. 

(Circuit Court, D. Nevada. July 11, 1898.) 

No. 634. 

Libel and Blander— Actionable Words. 

A notice to the employes of a firm that a merchant was antagonistic to 
the firm, and requesting them to refrain from disclosing to him anything 
concerning their business, and saying, further, "And his expressed inten- 
tions being to hinder and embarrass us still further, • • * we espe- 
cially request our employes to refrain from associating with him, either 
directly or indirectly, * * * and suggest that no one of our agents, 
representatives, or employes trade or deal with him in any manner what- 
ever," is actionable, If charged with proper innuendoes. 

Same— Pleading— Innuendoes. 

. A charge that defendants "meant and intended to convey" certain ideas 
by certain words is a sufficient innuendo, although it would be better 
pleading to aver, in direct terms, that the language was so understood 
by the persons reading it. 

Same— Pleading — Damages. 

An averment that certain named persons were Induced to discontinue 
dealing with plaintiff, whereby he was damaged in a certain sum, is 
a sufficient allegation of special damages, without stating the purchases of 
each individual, or how much plaintiff would have profited In the aggre- 
gate but for the libel. 
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4 Same— Demurrer. 

The question whether or not defendant caused the libel to be published 
is a question to be determined from the evidence, and not upon demurrer. 

This was an action for libel, heard on a demurrer to an amended 
complaint 

M. A. Murphy and Robert M. Clarke, for plaintiff. 
Reddy, Campbell & Metson and Torreyson & Summerfleld, for de- 
fendants. 

HAWLEY, District Judge (orally). The amended complaint, after 
stating that the plaintiff is, and for more than 25 years last past has 
been, engaged in business as a merchant at Silver Peak, Esmeralda 
county, Nev., and during all that time maintained a good reputation 
for fair dealing, and has conducted and demeaned himself with honesty 
and fidelity, alleges: 

"(2) That on or about the 1st day of June, 1896, at Silver Peak, Esmeralda 
county, state of Nevada, the defendants, L. J. Hanchett and L. E. Hanchett, 
did cause to be typewritten, posted, and circulated, in and around said town, 
the following words of and concerning this plaintiff: 

••'Notice to Our Employe*. 

"*As John Chlatovich entertains for us feelings of animosity, and as his 
actions have tended to Interfere with our business, and his expressed inten- 
tions are to hinder and embarrass us still further, we deem it advisable, in 
our own interest, to abstain from all communication with him. We es- 
pecially request our employes to refrain from associating with him, either 
directly or Indirectly, and to disclose to him nothing that might tend to In- 
dicate the present condition of our business. We caution all against so 
doing, and recommend a total absence of all communication. We trust that 
our employes will further our interests in this matter, which demand a total 
cession of communication between us and him. We respectfully enjoin our 
people silence concerning ourselves, our business, and our property, and sug- 
gest that no one of our agents, representatives, or employes trade or deal 
with Chlatovich in any manner whatsoever. His interests are so antago- 
nistic to ours—his purpose is so manifestly hostile— that those who favor him 
cannot complain if we consider them as equaUy unfriendly to us. 

•' *L. J. Hanchett, L. E. H.' 

—•'Which are the initials of L. E. Hanchett, the defendant above named. 

••(3) That the defendants meant thereby that this plaintiff was circulating 
false and malicious reports of and concerning the business of these defend- 
ants, and their manner and methods of conducting the same; and that this 
plaintiff's conduct and manner of doing business was such that he was not a 
fit or proper person for his neighbors to associate, communicate, or trade with. 

"(4) That the said words, so typewritten, published, posted, circulated, and 
read, were a false, scandalous, malicious, and defamatory libel, so written, pub- 
lished, posted, and circulated wrongfully and maliciously, by which the defend- 
ants wished and intended to and did convey the idea, and to have it under- 
stood and believed by those who would read, and did read, said notices, so 
posted and circulated, that the plaintiff was dishonest, wanting in probity, 
untruthful, and was wholly unfit and unworthy for his neighbors and friends 
to associate or communicate with him; and that his place of business was not 
a fit or proper place for the citizens and residents of the town of Silver Peak, 
and the neighboring valleys, towns, and mining camps, to resort to, or to do 
business in; and by means thereof the plaintiff has been and Is greatly in- 
jured and prejudiced In his good name, reputation, and credit, aforesaid, 
to his damage in the sum of $10,000." 

The complaint further alleges, in substance, that at the time said 
notice was published the plaintiff's business was profitable, and that 
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in consequence of the publication of said notice his business was 
greatly injured; that all the employes of defendants, about 50 in num- 
ber, whose names are given, quit trading and dealing with him, and 
withdrew their patronage, to his damage and loss in the sum of $10,- 
000. 

To this complaint the defendants interpose a demurrer upon the 
following grounds: 

"(1) That the notice alleged to have been posted, published, and circulated 
by defendants is not libelous or defamatory of plaintiff, and does not tend 
to impeach the honesty, integrity, virtue, character, or reputation of plain- 
tiff, and does not tend to expose plaintiff to public hatred, contempt, or ridi- 
cule, nor does it set forth facts sufficient to. constitute libel. 

"(2) That the language of the notice alleged by plaintiff to be libelous is 
nonlibelous per se, and is incapable of a construction injurious to plaintiff's 
character or business, under the ordinary rules of accepted meaniug of the 
English language, and Is Incapable of being extended in Its meaning by 
colloquium or special averment. 

"(3) That it does not show that the defendant L. J. Hanchett caused to be 
typewritten, posted, published, or circulated the alleged libelous notice set 
forth in plaintiff's amended complaint. v j 

"(4) That It does not show that defendant L. B. Hanchett was authorized 
or instructed to sign or publish or print or post the said alleged libelous 
notice set forth in plaintiff's amended complaint 

"(5) That said amended complaint does not state the aggregate amount of 
purchases, or each Individual amount, that the persons named In plaintiff's 
amended complaint would have purchased from the plaintiff, nor how much 
plaintiff would have profited in the aggregate, or from each person individ- 
ually, had it not been for the aUeged libelous notice set forth in plaintiffs 
amended complaint." 

It is admitted by the plaintiff that the defendants had the right to 
give notice to their employes that plaintiff entertained feelings of 
animosity against them, and that they deemed it advisable to abstain 
from all communication with him, and to make the request that their 
employes should not disclose to him anything concerning the present 
condition of their business, and to keep silent concerning themselves, 
their business and their property. But the other portions of the 
notice are specifically claimed to be libelous. The most objectionable 
phrases being: 

"And. his expressed intentions are to hinder and embarrass us still further. 
* • * We especially request our employes to refrain from associating with 
him, either directly or indirectly, * * * and suggest that no one of our 
agents, representatives, or employes trade or deal with Chlatovlch In any man- 
ner whatsoever." 

Touching the merits, two main questions are presented : (1) Is the 
language used in the notice susceptible of any construction which 
would subject the plaintiff to public contempt, hatred, ridicule, or 
obloquy? (2) Is it susceptible of any construction which would impute 
to plaintiff any dishonesty in his dealings, impeach his credit or stand- 
ing, or injure him in business as a merchant? 

ll In Odgers, Lib. & Sland. 21, the author says that, in cases of 
libel, "any words will be presumed defamatory which expose the 
plaintiff to hatred, contempt, ridicule, or obloquy, which tend to in- 
jure him in his profession or trade, or cause him to be shunned or 
avoided by his neighbors, * * * and * * * all words * * * 
which, by thus engendering an evil opinion of him in the minds of 
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right-thinking, men, tend to deprive him of friendly intercourse and 
society." Bailey v. Holland, 7 App. D. C. 184, 189; Rider v. Bolison, 
74 Hun, 239, 26 N. Y. Supp. 234; Morey v. Association, 123 N. Y. 207, 
210, 25 N. E. 161; Byram v. 3Ukin (Minn.) 67 N. W. 807; Baker v. 
State (Neb.) 69 N. W. 749, 751; State v. Norton, 89 Me. 290, 293, 36 
Atl. 394; Newell, Defam. 67, 77; Townsh. Sland. & Lib. § 21, notes; 
13 Am. & Eng. Enc. Law, 299. In the present case it is unnecessary 
to determine whether the portions of the publication to which the 
innuendoes relate are libelous per se or not. If libelous per se, there 
would be no need of any innuendoes (Turton v. Recorder Co., 144 N. 
Y. 144, 148, 38 N. E. 1009); and, if an innuendo was necessary, it is 
found in the complaint. 

The question to be decided is whether or not the language used in 
the notice is susceptible of the construction placed upon it by the 
innuendoes of the complaint. Words must be construed with refer- 
ence to their natural sense and ordinary meaning. Morgan v. Hal- 
berstadt, 9 C. C. A. 147, 60 Fed. 592, 594; Dun v. Maier, 27 O. C. A. 
100, 8* Fed. 169, 173; Bettner v. Holt, 70 Cal. 270, 274, 11 Pac. 713. 
The language of the publication should not be forced beyond its 
ordinary meaning, in order to make it libelous. The courts do not 
seek to find an innocent meaning for words prima facie defamatory, 
and should not attempt to put a forced construction on words which 
' by any reasonable construction may be fairly deemed harmless. Pub- 
lishing Co. v. Mullen (Neb.) 61 N. W. 108. Nor will innuendoes be 
allowed to enlarge the meaning of the words. Dun v. Maier, 27 C. 
C. A. 100, 82 Fed. 169, 172; State v. Boos, 66 Mo. App. 537; Townsh. 
Sland. & Lib. § 342. The language of the notice is to be construed 
by the court in the sense in which the community at large might un- 
derstand it, giving to the words used their ordinary meaning. The 
sense in which words are received by the world is the sense which 
courts of justice ought to ascribe to them. But it is always admissible 
to aver and prove that words alleged to be defamatory, which have 
a covert or ambiguous meaning, were intended and used with the 
object of defaming plaintiff, and were understood in that sense by 
those who read them. Maynard v. Insurance Co., 34 Cal. 48, 59; 
Edwards v. Publishing Soc., 99 Cal. 431, 435, 34 Pac. 128; People v. 
Collins, 102 Cal. 345, 36 Pac 669; Mattice v. Wilcox, 147 N. Y. 624, 
633, 42 N. E. 270. If the words published are fairly capable of two 
meanings, one harmless and the other defamatory, it is a question 
for the jury to determine from the evidence in what sense the persons 
to whom the notice was addressed, or persons who read the same, 
may have understood them. Twombly v. Monroe, 136 Mass. 464, 
468; Publishing Co. v. Hallan, 8 C. C. A. 201, 59 Fed. 530, 539; Newell, 
Defam. 290; Odgers, Lib. & Sland. 94, 539, 544. 

Applying these general principles to the case in hand, I am of 
opinion that the words used in the objectionable paragraphs of the no- 
lice might be susceptible of the meaning charged in the innuendoes of 
the complaint. Whether the publication was made as charged, or 
whether it was justified by the circumstances under which it was made, 
can only be properly determined when the facts in relation thereto 
are fully disclosed and presented to the court and jury. I am also of 
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the opinion that the averments in the innuendoes, as to the understand- 
ing of the parties reading the same, is sufficient, although it would 
have been better pleading to have averred in direct terms that the 
language was so understood by the parties to whom the notice was 
addressed. 

2. Touching the second question, it seems clear that the tendency 
of the publication was to injure the plaintiff in his business as a 
merchant The employes of the defendant must have understood the 
suggestion in the notice for them not to "trade or deal with Chiato- 
vich in any manner whatsoever" as a notice that, if they did, they 
must abide the consequences of a discharge, because the notice further 
states that "his interests are so antagonistic to ours — his purpose is 
so manifestly hostile — that those who favor him cannot complain if 
we consider them as equally unfriendly to us." The law guards 
with jealous care the rights, privileges, property, and business .of 
every person. It is well settled that damages may arise, not only out 
of injuries to the person, to his health, his liberty, or reputation, but 
also out of injuries to his property or his business. Any wrongful 
invasion of either is a violation of his legal rights. As a general 
rule, it may be said that every person has an absolute right to refuse 
to have any business relation with any particular person or persons.. 
This proposition, however, in so far as it applies to cases like the 
present, must be confined and limited to the individual action of the 
men who assert the right. It is not true in law — although some 
authorities to that effect may be found — that one person having the 
right himself may, from his ill will, malice, revenge, or other evil mo- 
tive, influence other persons to do the same thing. There are, of course, 
certain distinctions between damages caused by merfe rivalry in busi- 
ness, without the intention of injuring the trade of the plaintiff, and 
those where such intent is shown with personal malice towards him,— 
questions which may or may not arise upon the trial of this case, but 
have nothing to do in determining the mere sufficiency of the aver- 
ments of the complaint. 

In Walker v. Cronin, 107 Mass. 555, 564, the court said: 

"Every one has a right to enjoy the fruits and advantages of his own enter- 
prise, industry, skill, and credit He has no right to be protected against 
competition, but he has a right to be free from malicious and wanton inter- 
ference, disturbance, or annoyance. If disturbance or loss come as a result 
of competition, or the exercise of like rights by others, it is damnum absque 
injuria, unless some superior right, by contract or otherwise, is interfered 
with. But if it come from the merely wanton or malicious acts of others, 
without the justification of competition, or the service of any interest or law- 
ful purpose, it then stands upon a different footing, and falls within the 
principle of the authorities first referred to [which hold parties liable for the 
damages incurred]." 

In Railway Co. v. Greenwood, 2 Tex. Civ. App. 76, 80, 21 & W. 559, 
561, where the questions involved bear directly upon this point, the 
court said: 

"Did appellant have the right to prohibit Its servants from patronizing ap- 
pellee's hotel and saloon? If, in issuing the order or threat, it only exercised 
a legal right, it may be admitted that appellee cannot complain, th6ugh it 
resulted in loss to him, whatever may have been the motive with which the 
act was done. If appellant would have had the right to discharge its serv- 
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ants for doing the forbidden things, then it must follow that it could law- 
fully notify them that it would exercise it It had the same right to discharge 
its servants as all masters have under similar conditions. This right was not 
to dismiss the servants arbitrarily or capriciously, but for reasonable causes 
only. Were the acts, the doing of which appellant declared to Its servants 
should be the cause of their discharge, such as would justify the action Which 
was threatened? The allegation is that the employes were threatened with 
discharge if they 'in any way patronized plaintiff, either by eating at his 
house or drinking at his bar.' We think It too plain that, as thus stated, 
there would have been, no just ground for discharging the servants for doing 
what they were thus forbidden to do. This is charged to have been done 
maliciously, with intent to injure plaintiff. The employes, presumably, had 
the right to eat and drink where they chose, so long as they violated no con- 
tract with their employer and performed their service well, and the malicious 
use of such moral coercion upon them by the appellant as this petition al- 
leges, for the purpose of injuring appellee, was wrongful, and made appellant 
liable for such damage as was thereby inflicted. Appellant did not have the 
right to intentionally induce others to abstain from patronizing appellee, ex- 
cept for a legitimate purpose." 

The general tendency of. the authorities is to the effect that pub- 
lished words which tend to injure a man in his trade, business, or 
occupation are actionable and libelous per se, and, unless the de- 
fendant lawfully excuses them, the injured party is entitled to recover 
without any allegation or proof of special damages. Easton v. Buck 
(Sup.) 48 N. Y. Supp. 158, 160; Moore v. Francis, 121 N. Y. 199, 204, 
23 N. E. 1127; Mains v. Whiting, 87 Mich. 172, 180, 49 N. W. 559; 
Landon v. Watkins, 61 Minn. 137, 143, 63 N. W. 615, 617; Newell, 
Defam. 192 et seq. 

In Moore v. Francis the court said: 

"The principle is clearly stated by Bayley, J., in Whit taker v. Bradley, 7 
Dowl. & R. 649: 'Whatever words have a tendency to hurt, or are calcu- 
lated to prejudice, a man who seeks his livelihood by any trade or business, 
are actionable.' When proved to have been spoken in relation thereto, the 
action is supported, and, unless the defendant shows a lawful excuse, the 
plaintiff is entitled to recover without allegation or proof of special damage, 
because both the falsity of the words and resulting damage are presumed.** 

In Landon v. Watkins the court said: 

"Under proper allegations in the complaint,— and there were such In this,— 
evidence of general diminution of profits and a loss of trade is admissible 
in an action for libel. Newell, Defam. 864; Starkie, Sland. & Lib. 313, 486 
(426, 647). When the injury complained of is a loss of trade in ordinary cases 
from a libel, a general allegation of such loss is sufficient, and such allega- 
tion may be supported by evidence of such general loss." 

But in this case special damages are alleged. The averments in 
the complaint with reference thereto are sufficient, without stating 
the aggregate amount of purchases by each individual, or how much 
plaintiff would have profited in the aggregate had it not been for the 
alleged libelous notice. Odgers, Lib. & Sland. 314; Newell, Defam. 
p. 867, §§ 41, 42. 

3. The questions whether L. J. Hanchett caused the notice to be 
published, or whether L. E. Hanchett was authorized to publish thf 
notice, are matters to be determined from the evidence. The de- 
murrer is overruled. 
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MARSH v. UNITED STATES. 
(District Court, N. D. Florida. May 10, 1808.) 

L Glebes' Fees— Method of Computing Folios. 

Where the journal entries in criminal cases are made up in pursuance 
of an order of court requiring the proceedings to be entered, not In 
the form of a mere recital, but each order, motion, and proceeding in a 
paragraph separate from others under the same caption, the clerk is en- 
titled to charge 15 cents for each of said separate orders, motions, etc., 
although they may relate to the same case, and be entered under the same 
caption. 

ft Same. 

The clerk is entitled to a fee of 10 cents for each person sworn under 
direction of the court in order to determine his qualification as a juror. 

ft, Same. 

The clerk Is entitled to a fee of 15 cents per folio for the entry of orders 
for the removal of United States prisoners from a jail in which they had 
been committed, under mittimus of a commissioner, to await trial, to the 
jail of the place where court Is to be held for their trial, and for such a 
number of certified copies as the court may direct the clerk to deliver to 
the marshal, and for filing and entering the return of said order by the 
marshal, and for entering in the journals of the court orders remanding, 
and for the production of prisoners for sentence. 

4 Same— Praecipe to Jury Commissioner, 

The clerk is entitled to a fee of $1 for Issuing a precipe to a jury com- 
missioner, which is in the nature of a summons, and the only method, 
under existing rules of court, to procure his attendance for the drawing of 
the Jury. 

ft Same— Memorandum Record of Entry and Filing of Papers. 

The clerk, when required by rules of court to keep such a record, is en- 
titled to a fee of 15 cents for the record memorandum in his record book 
known as the "Clerk's Combined Docket," in addition to the filing fee 
of 10 cents for each paper, and the regular docket fee. 

ft Same— Seals. 

The clerk Is entitled to a fee of 10 cents for swearing, 15 cents for the 
jurat, and, where there has been no express waiver, 20 cents for the seal 
of the court attached to affidavits taken before him. 
7. Same— Certified Copies and Seals. 

The requisition for a duly-certified copy of any particular record in pos- 
session of the clerk ordinarily requires the formality of a seal to the 
certificate; and, unless there has been an express waiver thereof, the clerk 
should attach the same, and Is entitled to his fee therefor. 
ft Same. 

The clerk Is not entitled to charge for seals to copies of orders on the 
marshal to procure meals for the Jury, as such seals have been waived 
by the department 
ft Same. 

The clerk is entitled to a fee of 15 cents for preparing orders of court 
when directed by the court so to do. 
lft Same. 

The clerk is entitled to a fee for making certificates to attach to the 
marshal's account relative to the method of the issuance of bench war- 
rants, as these were required by the department in proof of said accounts. 
11 Same. 

The clerk Is entitled to charge for attaching duplicate jurats to the dupli- 
cate accounts of the deputy marshals, where the oath has been taken be- 
fore him as to these vouchers in the marshal's account 
lft Same. 

The marshal's accounts are required to be made in duplicate, and this 
Includes all oaths, copies of orders, and Incidental proof as the department 
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by Its regulations, requires; and, wherever the charge for the original is 
proper, the clerk would be entitled to an equal fee for the duplicate. 

1& Same. 

The clerk is entitled to a fee of 10 cents for administering oaths to ac- 
counts of deputy marshals, being their vouchers in the marshal's account, 
and for like services to the actual expense account of the chief office deputy 
marshal and district attorney. 

14. Same. 

The clerk is entitled to charge at the rate of 15 cents per folio for en- 
tering the names and addresses of persons selected by him to be placed in 
the Jury box. 

10. Same. 

The clerk Is entitled to charge the regular statutory fee for filing all 
papers sent up by the commissioner in criminal cases; for filing pleas 
in abatement in criminal prosecutions; for entering orders approving ac- 
counts of officers of the court, even though the rendition of said accounts 
may have been unnecessary, by reason of the failure of the officer ren- 
dering them to include the items therein in a previous account; and for 
filing certificates of deposit of money covered into the treasury; and for 
making the certificate of service indorsed on a writ of error sued out by 
the United States; and for entering on the minutes of court, in pursuance 
of an order thereof, the oaths of office of deputy marshals; and for making 
such certificates as the department has required by the forms furnished to 
the marshal. 

16. Same. 

The clerk is entitled to a fee of $1 for issuing, in pursuance of an express 
order of court, commissions to the commissioners appointed under the act 
of May 28, 1896; and for filing each paper and docket sent up by the old 
set of commissioners, whose office had expired by virtue of said act, a 
fee of 10 cents; and a fee of 10 cents per folio for making copies of the 
orders appointing said commissioners, to forward to the attorney general. 

17. Same. 

The clerk is entitled to a fee of 15 cents per folio for making reports of 
the disposition of certain cases, when called upon by a department of 
the government to do so; and, if those reports are required to be made 
on separate slips, each slip may be computed as a folio. 
ia Same. 

The clerk is entitled to charge at the rate of 15 cents per folio for making 
report of the taking of testimony In an admiralty cause referred to him. 
19. Same. 

The clerk is entitled to charge 10 cents for filing orders of court for the 
subpoena of poor persons, witnesses, who have applied, under Rev. St 
§ 878, for such order. 
(Syllabus by the Court) 

F. W. Marsh, in pro. per, and Buckner Chipley, for petitioner. 
John Eagan, for the United States. 

8WAYNE, District Judge. The petition shows that the peti- 
tioner has complied with all the requisites of the act of congress 
of March 3, 1887, conferring jurisdiction on tlys court to hear cases 
of this nature. Taking up the schedules as they are presented in 
the petition, and demurred to in toto by the government, I am able 
to discern the following principles applicable thereto: 

Schedule A: For entries in the minutes of the court in criminal 
cases, charged as separate entries as to each proceeding, but disal- 
lowed by the comptroller on the ground that they must be counted 
consecutively, and allowed as a single entry for any and all pro 
ceedings on a particular day. It may be well to preclude what may 
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be said as to this question by setting forth a copy of the order of 
the court in the premises: 

"It appearing to the court that the adoption of forms as a guidance to the 
clerk of this court in making the journal entries in criminal cases would be 
both expedient, and a protection to said officer, the following forms are hereby 
adopted, and declared to be proper entries in criminal cases; each motion, 
order, plea, or sentence to be made separate and distinct." From the order of 
April 7, 1896. 

The court has therefore set out what shall be criminal entries, 
and that it is not a mere recital of proceedings, but places on record 
the orders, motions, pleas, verdicts, sentences, etc., incident to the 
prosecution; separating each in a paragraph by itself. Petitioner 
contends that, as each order or proceeding is entered in a separate 
paragraph, he is entitled to be paid at the rate of 15 cents per folio 
for each of said entries, under section 828, subd. 8, Rev. St., which 
reads: 

"For entering any return, rule, order, continuance, judgment, decree, or 
recognizance or drawing any bond, or making any record, certificate, report 
or return, for each folio, fifteen cents.* 9 

And section 854, Rev. St.: 

"The term folio in this chapter shall mean one hundred words, counting each 
figure as a word; when there are over fifty and under one hundred words, 
they shall be counted as one folio; but a less number than fifty words shall 
not be counted except where the whole statute, notice, or order contains less 
than fifty words." 

The supreme court, in passing upon the construction of the former 
section relative to the making up of the final record in criminal 
cases, holding such to be but one instrument, says, in connection 
with the entries in litigation here: 

"By this method of computation the clerk charges for each entry, many of 
which are less than a dozen words in length, as for one hundred words. This 
may be proper where the charge is made under the first clause of the para- 
graph, 'For entering any return, rule, order/ etc., upon the journals of the 
court" U. S. v. Kurtz, 164 U. & 50, 17 Sup. Ot 16. 

The same view of this paragraph is taken by the court in Gavender 
r. Cavender, 3 McCrary, 383, also reported in 10 Fed. 828. 

The fact that the entries are kept separate, as to each proceeding, 
under order of court, and for a purpose which the court has already 
adjudged sufficient, makes the method of computing the folios seem 
correct; and the clerk's fees should be allowed in accordance with 
this' method. 

Schedule B: Consisting of several items for "swearing on the 
first day all persons summoned, and those thereafter on special 
venire, before they had qualified and been accepted as Jurors, as to 
the truth of their answers relative to their qualifications as grand 
or petit jurors." Disallowed by accounting officers, and claimed to 
be merged in the docket fee. It is the established practice in this 
district, on the first day of the term, for the clerk to call the names 
of those persons appearing on writ of venire facias whom the marshal 
has returned as found. They are then sworn by the clerk, at the bar 

88F.-66 
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jf the court, "well and truly to answer all questions touching their 
qualifications to sit as petit [grand] jurors in and for the Northern 
district of Florida"; and those of them found to possess the statu- 
tory qualifications are impaneled, and those not qualified are then ex- 
cused, without ever Decoming jurors at all, or serving in such ca- 
pacity. It is contended by petitioner that this service does not fail 
within the exceptions of subdivision 4, § 828, Rev. St, which provides, 
"For administering an oath or affirmation, except to a juror, ten 
cents," but that the oath is not one to a juror, but to a person who 
has presented himself pursuant to summons, and who has not quali- 
fied as such. Bouvier*s Law Dictionary defines a juror to be "a 
man who is swoijn or affirmed to serve as a juror." 1 Bout. Law 
Diet. 684. Also 2 Toml. Law Diet p. 299: "One of those persons 
who are sworn on a jury." And BurrilPs Law Glossary (volume 2): 
"One of a jury; a person sworn on a jury; a juryman." The ex- 
ception in the above paragraph of the Revised Statutes is undoubt- 
edly made to apply to the oath administered to the jurors on voir dire, 
when being examined relative to specific cases, and the general oath 
to the jury; but the claim here is for an oath to a person who has 
never become a juror, and could not properly be designated by that 
name. The statute will be strictly construed as against the conten- 
tion of the government Judge Hammond has thoroughly and learn- 
edly gone oyer this question in Clough v. U. S., 55 Fed. 921, uphold- 
ing the contention of the petitioner; but, so far as I am able to ascer- 
tain, the question has not been passed upon otherwise. As the claim 
is not for swearing a juror, but a person whom the court has directed 
to take an oath in order to ascertain his qualifications as a juror, 
the charge is a proper one. 

Schedule C: "For entry on journals of the court of orders for the 
removal of United States prisoners, who were at the time confined 
in county jails, other than at the place of trial, under mittimus of 
United States commissioners; and for three certified copies of such 
order, furnished to the marshal; and for filing and entering the re- 
turn of the marshal." This court held in Puleston v. U. S., 85 Fed. 
570, that these charges did not fall within the purview of section 
1030, Rev. St., and that a United States marshal was entitled to 
charge the statutory fee for the service of such orders, and fully 
investigated and set forth the practice in this connection; approv- 
ing the case of Taylor v. U. S., 45 Fed. 538. It is therefore unnec- 
essary to further go into this subject. 

Schedule D: For entering orders in the journal of the court re- 
manding prisoners to custody after trial of a cause, and for orders 
for the production of prisoners for sentence. These charges are anal- 
ogous to those in Schedule C, and have been disallowed on the same 
ground. The practice in this regard has been fixed by the court, at 
set forth in Schedule A, by which it is prescribed that an entry of 
an order remanding prisoners who are convicted, and before sen 
tence, if same should not be pronounced on the same day as the 
conviction, should be entered as of course. Hence, if section 1030, 
Bey. St, has no application, then the clerk would be entitled to his 
fee. Said section reads: 
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"No writ is necessary to bring into court any person or prisoner In custody, 
or for remanding him from the court into custody, but the same shall be done 
on the or&er of the court or district attorney, for which no fee shall be charged 
by the clerk or marshal/' < 

The only question presented is, does this fee refer to the writs, 
or to the orders? There is no charge here for a writ or order, but 
for the entry of a proceeding of the court. It may happen that this 
is an order of the court for the defendant to appear for sentence, 
or an order remanding him. The charge is for an entry, and this 
cannot be affected by this section. The fee there spoken of — con- 
struing it strictly — refers to the issuance of a writ. At least, a 
liberal construction in favor of the petitioner would admit of this, 
and "words should be construed liberally, in favor of the officer, and 
not strictly, in favor of the United States." McKinstry v. U. S., 
40 Fed. 818 (opinion by Judges Pardee and Lamar); Taylor v. U. 
a, 45 Fed. 538; Puleston v. U. &, 85 Fed. 570. 

Schedule E: Issuing praecipe to jury commissioner for the North- 
ern district of Florida, under rule 5, rules of practice of the circuit 
court. This fee is provided for by subdivision 1, § 828, Rev. St.: 
"For issuing and entering every process, commission * * * or 
other writ * * * one dollar." The issuance of this process is 
rendered necessary by rule 5, rules of practice of this district, which 
reads: "Upon the receipt and entry of an order for filling the jury 
box (also drawing the jury) the clerk will issue a praecipe to the jury 
commissioner, citing such order, and directing him to attend on a 
day certain," etc. This praecipe is a summons, and the only method 
prescribed for obtaining the proper attendance of the jury commis- 
sioner on the day selected by the clerk for the drawing of the jury. 
The fee is provided for by this section of the Revised Statutes, and 
therefore the charge is proper. Goodrich v. U. S., 47 Fed. 267; 
Glough v. U. S., 55 Fed. 921. The former case holds a charge for a 
praecipe to a jury commissioner to be a proper fee, and the latter 
that a commission to a supervisor of elections was properly charged 
for. 

Schedule F: For entering memorandum of the filing of any par- 
ticular paper, in civil causes, filed by and on behalf of the United 
States, in the record known as the "Clerk's Combined Docket," un- 
der rule 8, rules of practice of this district. The said rule provides: 

4 The clerk of this court shall keep a Clerk's Combined Docket, of all causes 
and proceedings, commenced or brought into this court on the civil side, upon 
which shall be entered at the time of its commencement, every suit or proceed- 
ing, with a memorandum of the time and manner of Its commencement, the 
nature of the action, and the name of the attorney or solicitor of the plaintiff 
or complainant, and of the defendant, if he shall appear, and a memorandum 
of all papers filed, of the Issue and return of process, of the fees and costs, 
as the same shall be taxed from time to time, and shall enter therein all rulefe 
and orders made and entered by the clerk as of course, during the progress of 
the cause." , 

It is contended that the fee for making the record entry of the 
time and manner of filing any particular paper, with a description 
thereof, is merged in the docket fee. It will be observed that this 
rule provides the method of keeping this docket, and, further, that 
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certain records shall be kept therein. In fact, this book is a con- 
densed record of all matters relative to the case. It might -as con- 
sistently be contended that the entry of all orders entered as of 
course by the clerk, and the return of process, would be covered by 
the docket fee; but these items are allowed invariably, although 
their entry is in the same manner, and upon the same page of this 
record. Judge Whitney, in Amy v. Shelby Co., Fed. Cas. No. 345 
(decided Aug. 7, 1872), in passing on this question, says: 

"The accounting officers of the proper department of the government allow 
ten cents for filing each paper, and fifteen cents additional for entering In the 
calendar a note of the filing; holding, I suppose, that such entry is a record, 
entitling the clerk to a fee of fifteen cents a folio. When the number of words 
are less than one hundred, they are counted as a folio; and, Inasmuch as 
such entry Is in fact a record, I am inclined to regard the department con- 
struction the proper one, which gives the clerk ten cents for filing a paper, 
and fifteen cents for the record entry in the calendar." 

It therefore seems that up to 1872 the department allowed these 
items, and has since changed; but upon what judicial decision, I am 
unable to find. The charge seems to be proper. In some cases, 
where there are 300 or 400 papers filed, or in cases such as the one 
just cited, where there were 2,000, the docket fee is grossly inade- 
quate to compensate the clerk. The docket fee isroade to apply to those 
acts which are similar in all cases, such as the entry of the style of 
the cause in the various dockets, the indexing, swearing the jury, 
taxing costs, and other analogous acts; and the supreme court has 
not been disposed to broaden the meaning and scope of this para- 
graph, as in the case of U. 8. v. Van Duzee, 140 U. S. 199, 11 Sup. 
Ct 941; and it should not be construed to increase, to a burden- 
some extent, the duties of the clerk under this fixed fee, but should 
be classed under the expansive clause relative to entries. This rec- 
ord entry seems distinct from such acts as are classed under the 
docket fee, and should be allowed as a record entry. 

Schedule G. Item 1 : This item is proper and ordinary, and, un- 
less some clear rule of law, or some fact as to its fairness, is shown 
to the contrary, should be allowed. 

Items 2 and 3: In swearing a person to an ordinary affidavit, a 
clerk of a United States court acts merely in the capacity of a no- 
tary public, and it is the usual practice to attach his seal. There are 
no authorities directly on this point, but it seems reasonable to al- 
low a clerk the regular fee of 10 cents for the oath, 15 cents for the 
certificate, and 20 cents for the seal, where a paper requires an oath, 
and proper evidence of same, before it can be filed- See Rev. St § 
900. Rev. St. Fla. § 221, provides as fees for notaries public: Oath, 
10 cents; certificate and seal, 50 cents, — and speaks of a certificate 
and seal in conjunction, and makes no separate fee for either. It 
would seem that the clerk ought to receive for analogous acts what 
a notary public by law can charge; and, if the district attorney had 
gone before a notary public, he could have been required to pay 60 
cents for the same services that the clerk here charges 45 cents for. 
I think that it may fairly be said that the seal is required, and that, 
as the district attorney and the court have never waived the placing 
of the seal to such affidavits, it is a proper charge. Section 900, 
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Rev. St, requires, in the re-establishment of lost records, "a copy 
(of application] of it shall be served personally upon every person 
interested therein, together with written notice that on a day there* 
in stated," etc.; and the order of the court in the cases in which 
the charge for seals to certified copies of this notice is made spec- 
ified what this notice was to be, to wit, to be issued by the clerk, 
under seal of the court, giving the defendants certain notices, eta 
The only way these notices could be served by the marshal was by 
eopy. Should that copy be under seal? I think, from the tenor of 
the order, it should be a certified copy, including the seal. 

Items 4, 5, 6, 7, 8, 11, 14, 15, 16, 17, 18, 19: Where a duly-cer- 
tified copy of an order of court is required, does this not also imply 
the formal authentication of that order? In this instance the clerk 
was directed by written order of court to make a duly-certified copy 
of an order, to be transmitted to certain persons for a particular 
purpose. The charge for the seal was disallowed in each instance, 
as being unnecessary. It is the general rule that, whenever a copy 
of any official record in the clerk's office is required to be duly au- 
thenticated, a seal should be affixed to the certificate. The supreme 
court, in U. S. v. Van Duzee, 140 U. S. 175, 11 Sup. Ct. 760, says: 

"The question is not so much what the law requires as a sufficient au- 
thentication of the copy of an order for formal proof of such order in a case 
upon trial, but what method of authentication the department requires. The 
department has the right to waive the formal proof which would be required 
In a court of law." 

But in these items the question is not between the department and 
the clerk. Neither has there been any waiver of formal proof by the 
person to whom these copies were required to be given, but, on the 
other hand, in most instances an order of court was made, directing 
a duly-certified copy to be made. If this does not require a seal, 
what can the phrase mean? When can the clerk determine whether 
•a seal is proper or not? Is .there any rule left to adhere to? Clear- 
ly, whenever a duly-certified copy is required, unless express waiver 
of a seal is expressed, the clerk should attach a seal. In Taylor v. 
U. S., 45 Fed. 535, Justice Jackson says: 

"Upon principle, a court of record can only speak from Its records, and, 
when the original cannot be used, can only speak, outside the court, from a 
copy of the records, duly authenticated;. * * * the general principle being 
that, where copies of court records are to be used as evidence elsewhere, the 
highest form of authentication known to the law should be employed." 

As in some or most of these items the court directed the form of 
authentication, it will be binding on the government; and the su- 
preme court, in the above citation, clearly laid down the principle 
that, unless such waiver was in some way shown, the officer ought 
to adhere to the rule of proper authentication, by the affixing of 
the seal. At least, it seems a proper inference. 

Items 9, 12, 13: The auditor in these items required a copy of 
■a certain order, or a certificate of certain facts, to be furnished as 
proof in the adjustment of certain accounts. There was nothing 
said in his directions as to the seal, or manner of authentication, but 
a certificate or certified copy was required. There seems to be no 
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general rule of the department in this regard, as in some instances 
certificates with seals are required, and in others no seal. This item 
seems not to fall within any regulation. How was the clerk to 
know that the formality of a seal had been waived by the auditor? 
The certificate was made "in the customary manner, and a seal at- 
tached. Unless the auditor expressly waived this formality, it should 
be allowed, as per previous authority. 

Item 10: For seals to copies of orders on marshals to furnish 
meals to juries. In instructions to marshals (Cougar's Dig. 222) such 
copies of orders are required. Nothing is said as to the necessity 
of seals, but the following certificate is required: "A true copy 
from the minutes. , Clerk." I believe this is properly con- 
strued as a waiver of the formality of the seal, and a strict com- 
pliance with the instructions would render a seal unnecessary. 

Item 20: This charge is for a certified copy of an order for pro- 
curing books of record for the clerk's office in Tallahassee. The 
copy of the order was required by the department in order to pass 
upon the requisition for money for the payment thereof. It is con- 
tended that the clerk should have complied with certain require- 
ments then unknown to him, but, as the department required the 
copy as evidence, it should have been allowed in the clerk's fees. 

Items 21, 22: For preparing orders under the direction of the 
court. The court often desires, of its own motion, to make certain 
orders, and in these instances called upon the clerk to prepare the 
same. It is contended that there is no fee provided therefor. Sub- 
division 8, § 828, Rev. St., provides, "For entering any return, rule, 
order, continuance, judgment, decree or recognizance, or drawing 
any bond, or making any record, certificate, return or report, for 
each folio, fifteen cents." On the other hand, it may be suggested 
that, as the clerk is required by lawful authority to draft an order, 
the doing of this work, and the subsequent submission of the same 
to the court, may be classed under the head of "Making a Report" 
I think this would not be an overliberal construction. 

Items 23, 38: Making certificates to marshal's accounts relative 
to the issuance of bench warrants, ap required by regulations. 
These regulations referred to in this item will be found in Cougar's 
Dig. 232. The marshal construed this to require him to furnish a 
certificate to the effect that all bench warrants had been properly Is- 
sued. The department now claims that such certificate was not re- 
quired, but as the matter was not determined until after these serv- 
ices were performed, and the marshal adopted this construction, and 
called for these certificates, based upon these requirements of the 
department, it seems fair that the government should be held liable 
therefor. 

Item 24: Duplicate jurats to accounts of deputy marshal's actual 
expense accounts. It is hard to understand why the accounting of- 
ficers disallowed these items. The act of February 22, 1875 (18 
Stat. 333), requires that accounts and vouchers of marshals be made 
in duplicate. The duplicate filed in the office of the clerk must, in 
fact, be a duplicate of the account transmitted to the attorney gen- 
eral, and not merely a copy. Cousar's Dig. 216, "Instructions of 
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Attorney General." And "a deputy must swear to his voucher. 
This affidavit must be executed before an officer having general au- 
thority to administer oaths, and must be on or attached to the 
voucher." "Instructions of Attorney General," Id. 233. In re 
Marsh, 2 Compt Dec. 482, the comptroller decided that a clerfc was 
entitled to 10 cents for administering oath to a deputy marshal, 15 
cents for original certificate, and same for duplicate certificate to the 
voucher. I understand that this has since been the ruling of the de- 
partment, and it undoubtedly is correct under the law. The dupli- 
cate jurat in these instances seems necessary, equally so with the. 
original, and will be allowed on the same ground. 

Item 25: Copies of certain orders furnished to the marshal. This 
service was required by the marshal to attach to his account, under 
"General Directions of Attorney General," Cousar's Dig. 233: 

"Emergencies may arise where it will be impossible to first obtain authority 
from the department, bat in all such cases the facts must be clearly set forth, 
and these particular expenditures specially approved by the court." 

The circumstances of these charges are thus: The court ordered 
the marshal to procure benches to accommodate a great crush of 
witnesses, — the need was immediate, — which order was entered of 
record. This order was in effect a special approval of these par 
ticular expenditures, and necessarily should be certified to the de- 
partment, accompanying the marshal's account, in analogy to other 
orders approving the marshal's accounts. The services of the clerk 
in this particular were actual and necessary. 

Items 26, 27, 32, 43, 51, 53: Fees for the duplication of proofs 
of orders, certificates, etc., in cases where there is no question as to 
the legality of the original, to be attached to accounts current of 
court officers. In no item of these charges is there a claim that 
the certified copy of the order approving the account should be in 
duplicate, but merely such proof as is required to be attached to 
witness and juror pay rolls, or certificates relative to the entry of 
orders for the marshal to furnish meals to jurors. The accounts the 
marshal renders to the court must in fact be a duplicate. Supra, 
item 24, etc. This applies to every detail, and this must in fact in- 
clude all such proofs as the department requires relative to the items, 
vouchers, oaths, copies of orders and certificates, as each account 
serves a different purpose, — the one, for settlement at the depart- 
ment; the other, for deposit for inspection among the files of the 
court. All items here should be allowed. Cousar's Dig. 66. 

Items 28, 30, 31, 36, 37, 48, 49, 50: For administering oaths to 
accounts of deputy marshals (their vouchers in the marshal's ac- 
count), actual expense account of chief office deputy and district at- 
torney, and jurat to original and duplicate. These questions have 
been thoroughly adjudicated in favor of the petitioner in the cases 
of Puleston v, U. S., 85 Fed. 570, and In re Marsh, 2 Compt Dec. 
482, and upon that authority should be allowed. The former case 
held that the marshal was entitled to be reimbursed for expense in- 
curred for oath and jurat to his current accounts after the passage of 
the act of May 28, 1896; and in the latter the comotroller allowed 
the same fees in other items charged. 



Digitized by 



Google 



888 88 FEDERAL REPORTER. 

Item 29: Entering on slips of paper the names of jurors, to be 
placed in the jury box. In Fuller v. U. S., 58 Fed. 329, Judge New- 
man, of Georgia, says: 

"For entering names of Jurors, with post-office addresses, on slips of papes 
for the jury box, the clerk is entitled to charge 15 cents per folio. In the 
case of U. S. v. King, 147 U. 8. 676* 13 Sup. Ct. 439, the supreme court, In 
discussing services of this kind, says: 'We think that the construction given 
to this section is conclusive against the claim of the clerk for per diem services 
in the drawing of juries, or for such services as are not taxable, as orders, 
certificates, or the like, under section 828, fixing the compensation of clerks.' 
The clerk has made his charge for this service under subdivision 8* $ 828. 
Rev. St. * * * The charge is 15 cents per folio, as for making any other 
record, and it seems to be the only proper way in which the clerk can be com- 
pensated for his service." 

This decision seems very clear, and should be followed. 

Items 33, 39, 58: Filing papers in criminal cases. It is admitted 
that five out of the twelve filed were by defendant. The five demur- 
rers filed by the district attorney in item 33, and two papers in item 
39, are undoubtedly correct, and arose over a misapprehension as 
to the party who filed them, and seem to be among the usual and 
ordinary costs allowed. As to the filing of pleas in abatement, it 
may be said that the accounts show that a fee for entering a plea to 
the indictment when the prisoner is arraigned is unquestionably al- 
lowed, together with the other journal entries; no deduction from 
the journal entries being made in the number of folios for this en- 
try. I can find' no ground for a distinction being made as to pleas 
in abatement The one is as much a part of the expense of the 
prosecution as the other, and, in accordance with the practice of 
the accounting officers in that particular, should be allowed. 

Items 34, 35, 40: Entering orders approving accounts of officers 
of the court, and certified copies, certificates, and seals, for forward- 
ing to the department. It is contended, in connection with these 
items, that these accounts should have been rendered with the reg- 
ular quarterly accounts, or that they should have been included with 
other accounts. With this the clerk had nothing to do. The court 
in fact made the orders or approval; and it was necessary that the 
clerk enter them, and make out the copies for transmission in ac- 
cordance with law. So far as these items were concerned, it made 
no difference whether the officer presenting them had complied with 
the regulations of the department or not. That was not a matter for 
the determination of the clerk. He was only concerned in their prop- 
er transmission to the department. And there can be no question 
of law relative to their justness, as the supreme court, in U. fl. v. 
Van Duzee, 140 U. S. 169, 11 Sup. Ct. 758, has expressly so declared. 
See, also, Jones v. U. S., 39 Fed. 410; Erwin v. U. S., 37 Fed. 470; 
Marvin v. U. S., 44 Fed. 405. 

Items 41, 44: Entering on the minutes of the court, in pursuance 
of rule 9, § 5, rules of practice of United States courts, Northern 
district of Florida, the oaths of office of deputy marshals. It is hard 
to understand why the department clerks, in the face of a plain de 
cision of the supreme court, will disallow items properly charged. 
These items are discussed and allowed in full in the case of U. & 
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y. Van Duzee, 140 XT. S. 169, 11 Sup. Ct 758, sustaining the court 
in Van Duzee v. U. 8., 41 Fed. 571; the ruling being plain, and 
leaving no doubt as to the justness of these charges. 

Item 45: This item is for an entry of an order in a civil case 
prosecuted by the government at the instance and for the benefit of 
the government, and the fee therefor is correct legally, and no ques- 
tion can be maintained on demurrer relative thereto. 

Item 46: For filing certificates of deposit of money covered into 
the treasury by the clerk. The treasury department has a sum- 
mary method of declaring accounts closed after a quarter's accounts 
have been passed upon, allowing no supplemental account for other 
fees omitted. At least, such was their ruling in these items. But 
as there is no such rule of law binding on the courts in this respect, 
and no statute of limitation, except as to six years, these items 
should be allowed, under the ruling of the supreme court in U. S. 
v. Kurtz, 164 U. S, 53, 17 Sup. Gt 15; item 5 in said opinion allow- 
ing these fees. 

Item 47: Indorsing on writ of error sued out by the United 
States the certificate of service, as made by the clerk. The account- 
ing officer who made this disallowance seemed to be wholly ignorant 
of the legal method of serving writs of error, contending that such 
services were the duty of the marshal who effected the service of 
the writ; seeming not to understand that by law the clerk ef- 
fected service by lodging a copy with the files of his court, and 
returning such writ, with the certificate of such fact indorsed there- 
on, — no other officer having any duty to perform in said service. If 
the department had understood this, I feel sure that the item would 
have been allowed. It is a proper charge, and required by section 
1007, Rev. St. 

Item 52: For making certificates relative to the entry of orders 
to furnish meals to juries. The blank forms furnished by the de- 
partment (form 8) to the marshals require this particular certificate 
to be made by the clerk. These forms had the effect of a specific 
requirement for these certificates, and, under the ruling in the case 
of U. S. v. Allred, 155 U. S. 591, 15 Sup. Ct 231, should be allowed. 

Items 54, 59: Administering oaths and affixing jurat in proof 
of accounts of office deputy marshals and district attorney after 
the passage of the act of May 28, 1896, and swearing bailiffs attend- 
ing upon juries. These fees seem to fall within the ruling of this 
court in the case of Puleston v. U. S., 85 Fed. 570; and the latter 
item, under the ruling in the case of Davis v. U. S., 45 Fed. 162. 

Item 55: Issuing commissions to the new commissioners appoint- 
ed by the court, as per order of court. In accordance with the ex- 
press orders of the court, July 1, 2, 3, 1897, commissions were is- 
sued to the four commissioners appointed under the act of May 
28, 1896, which required the district court to appoint such number of 
commissioners, etc. "The appointment of such United States com- 
missioners shall be entered of record in the district court." Although 
there is no specific requirement relative to the issuance of such com- 
missions by the court, yet the order of the court has the effect and 
operation of law. "When the clerk performs a service in obedience 
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to an order of court, he is as much entitled to compensation as if 
he were able to put his finger upon a particular clause of a statute 
authorizing compensation for such services. " U. 8. v. Van Duzee, 
140 U. S. 169, 176, 11 Sup. Ct. 758. Hence the order of the court 
requiring the issuance of these commissions is conclusive, and the 
fee proper, under section 828, subd. 1: "For issuing and entering 
• every process, commission, etc., $1.00." 

Item 56: Making copies of orders appointing commissioners, and 
certificate and seal, sent to attorney general. The above-cited act 
also requires "notice thereof [of the appointment of a commissioner] 
at once given by the clerk to the attorney general." 29 Stat. 184. 
For such notice there is no other fee, except as for a copy of the 
order. As the law requires a notice, the selection by the clerk of 
this form is a compliance with the act, and should be regarded as 
actual and necessary. 

Item 57: The same act also requires that "said commissioners 
shall then deposit all records and other official papers appertaining 
to their offices in the office of the clerk of the circuit court by which 
they were appointed." Does this authorize the filing by the clerk 
of all papers sent in under this act? It seems clear that they be- 
come part of the records and files of the court. Some of the papers 
so sent in would in any event be sent up to be filed by the clerk, 
being papers in criminal cases, which there is no dispute as to the 
duty of the clerk to file; and in fact all but five dockets are papers 
of this nature, which should have been -filed in any event. As to 
the others, as they become part of the files of the court they should 
be properly indorsed and placed on the files. It is necessary for the 
clerk to maintain possession of the papers so sent up, to place them 
away in a safe place, and do all such acts as are included in the filing 
fee. There is no other compensation provided therefor, and the 
clerk should not be thus burdened without compensation, when there 
is an adequate and proper fee. 

Item 60: Making 11 separate reports, upon request of a depart- 
ment of the government, relative to the disposition of certain crim- 
inal causes. Subdivision 8, § 828, Rev. St., provides a fee for "mak- 
ing any report, for each folio fifteen cents." One of the departments 
of the government forwarded blank forms, upon which the clerk was 
required to make up a report of certain criminal cases, and judg- 
ments therein. Each case in which this data was required was placed 
on a separate sheet by the department, thus requiring a separate 
report in each case. The fee for searching for these judgments was 
allowed, but the report disallowed. It seems clear that the latter fee 
is proper, under this paragraph of the fee bill, and should be allowed. 

Item 61: For making report relative to the method of taking tes- 
timony in an admiralty cause, in pursuance of an order of court 
The government maintains that the fee for taking and certifying 
depositions at 20 cents per folio covers this fee of the commissioner 
for making his report, under rule 35, admiralty rules of this dis- 
trict. This charge was made under subdivision 8, instead of sub- 
division 6, § 828, Rev. St. The number of folios of testimony was 
estimated at 20 cents per folio, and the number of folios in the re- 
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port at 15 cents. If the clerk had made the charge as the depart- 
ment claims he should, he would have been entitled to 25 cents more 
than he claimed; but, estimating in the usual and proper manner, 
it is disallowed, seemingly on the ground that it is not a sufficient 
charge for the services, for if the estimate of the total number of 
folios had been on the basis of 20 cents per folio, as for depositions, 
then the clerk's charges would have been for five folios more than 
they were. The method here charged for seems correct, and should 
have been allowed. 

Item 62: Filing affidavits for subpoena of witnesses in pauper 
criminal cases, with the order of the court indorsed thereon, direct- 
ing same to be issued, etc. For filing this affidavit with the order 
indorsed thereon, it is contended, on two grounds, to be correct: 
First, that the fee is for filing an order of court for issue of subpoena 
for defendant's witnesses at the cost of the government. The comp- 
troller of the treasury, upon an appeal taken by the clerk, allowed 
the fee for entering these same orders in the journals of the court, 
in pursuance of section 878, Rev. St., which declares, "In such cases 
the cost incurred by the process and the fees of witnesses * * * 
shall be paid in the same manner a&T witnesses subpoenaed in be- 
half of the United States." What is the cost of process? Clearly, 
under the ruling of the comptroller, the fee for entering the order 
is allowed (2 Compt. Dec. 578), but the fee for filing the order dis- 
allowed, which is a very unreasonable and illogical discrimination. 
The fact that this order is indorsed on the back of the affidavit is im- 
material. The clerk can now elect to charge his filing fee as for the 
order. It is unnecessary to discuss the second contention, relative 
to the legality of the fee independent of the indorsement of the or- 
der. 



UNITED STATES v. SAN FRANCISCO BRIDGE 00. 

(District Court, N. D. California. June 25, 1808.) 

No. 8,485. 

1. Information— Violation of Eight- Hour Law— Intention. 

Under Act Aug. 1, 1892, making it unlawful for contractors on public 
works to require or permit laborers to work more than eight hours in any 
calendar day, the intention is an essential ingredient of the offense, and 
must be charged in an Indictment or information. 

S. Same— Construction after Verdict. 

An allegation in an information that defendant, as a contractor on 
public works, "required" laborers to work more than eight hours in a 
calendar day, necessarily implies that the act was done intentionally, and 
is a sufficient allegation of the intent to support the information after 
verdict 

1* United States— Jurisdiction— Land Purchased for Public Butldtng. 
A state retains complete and exclusive political jurisdiction over land 
within its limits purchased by the United States as a site for a public 
building, unless such purchase was with the consent of its legislature, or 
Jurisdiction has been otherwise ceded to the United States, and any offense 
against its laws committed thereon is punishable in Its courts. 

t Same— Public Works— Regulation of Hours of Work. 

Congress has power to regulate the hours of labor which may be re- 
quired or permitted on public buildings or works of the United States, 
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and the federal courts have jurisdiction to punish violations of such regu- 
lations, though the buildings or works where committed may be situated 
or land within the political jurisdiction of a state. 

The San Francisco Bridge Company was convicted of the violation, 
as a contractor on the new post office at San Francisco, of the act of 
congress of August 1, 1892, by requiring and permitting laborers to 
work on such building more than eight hours in one calendar day. 
Heard on motion in arrest of judgment 

Samuel Knight, Asst. U. S. Atty. 
R. Percy Wright, for defendant 

DE HAVEN, District Judge. The defendant has been convicted 
of the violation of "an act relating to the limitation of the hours of 
daily service of laborers and mechanics employed upon the public 
works of the United States and of the District of Columbia," approved 
August 1, 1892 (2 Supp. Rev. St. [2d Ed.] p. 62), and has interposed a 
motion for an arrest of judgment. Section 1 of the act referred to 
makes it unlawful for any officer of the United States government or 
of the District of Columbia, or for any contractor or subcontractor 
whose duty it shall be to enlploy, direct, or control the services of 
laborers or mechanics upon public works of the United States or of 
the District of Columbia, "to require or permit any such laborer or 
mechanic to work more than eight hours in any calendar day except 
in case of extraordinary emergency." By section 2 of the act it Is 
provided "that any officer or agent of the government of the United 
States or of the District of Columbia, or any contractor or subcon- 
tractor whose duty it shall be to employ, direct, or control any laborer 
or mechanic employed upon any of the public works of the United 
States or of the District of Columbia, who shall intentionally violate 
any provision of this act, shall be deemed guilty of a misdemeanor." 

The information charges that the defendant was a contractor upon 
public works of the United States, to wit, the new post office of the 
United States in the city and county of San Francisco; that as such 
contractor its duty was to employ, direct, and control laborers em- 
ployed and working thereon ; and that the defendant did on the 1st day 
of December, 1897, in violation of the act of congress above referred to, 
"require and permit said laborers to work more than eight hours in the 
calendar day last aforesaid, to wit, nine hours and forty minutes in 
such day, upon said contract and public works, there being then and 
there no case of extraordinary emergency for the employment of such 
laborers for the length of time last aforesaid, or for any length of 
time in excess of said eight hours in said calendar day." 

The motion in arrest of judgment is based upon two grounds: 
First, it is claimed that the information does not charge that the de- 
fendant intentionally required or permitted the laborers, employed 
by it upon the public works referred to in the information, to labor 
more than eight hours in each day; second, because it is not alleged 
in the information, nor was the fact proved upon the trial, that the 
United States has exclusive jurisdiction over the land upon which the 
post office referred to in the information is being constructed. 

1. There can be no doubt that, in order to constitute the crime de- 
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scribed in the law under which the defendant is prosecuted, there 
must be an intentional violation of its provisions by a defendant; 
that is to say, the act which that law forbids must be knowingly or 
intentionally committed, in order to make the doing of such act a 
crime. U. S. v. John Kelso Co., 86 Fed. 304; U. S. v. Ollinger, 55 
Fed. 959. This particular intention, constituting, as it does, an essen- 
tial element of the crime, as described in the law, must therefore be 
alleged in the information or indictment in order to sufficiently charge 
a defendant with the commission of such offense. 1 Bish. Gr. Proc. 
§§ 523-525; Com. v. Boynton, 12 Oush. 499; Com. v. Slack, 19 Pick. 
(Mass.) 304. After verdict, however, and in passing upon a motion 
in arrest of judgment, the allegations of an indictment or information 
should be liberally construed, and an informal or imperfect allegation 
of an essential fact will be deemed a sufficient averment of such fact. 
U. S. v. Noelke, 1 Fed. 426. The information in this case does not 
in express terms charge that the act of the defendant in requiring and 
permitting its laborers to work more than eight hours in each calendar 
day was intentional, but such charge is necessarily implied from the 
language used in the information. As before stated, the intention 
which enters into the offense described in the act of congress above 
referred to is simply an intention to do the act which is prohibited by 
that statute, and such intention is, in my opinion, in effect charged 
by the information in this case. The language of the information is 
that the defendant did. require and permit its laborers to work more 
than eight hours on the day stated. To "require" is to order, direct, 
or command, and the charge that the defendant required its laborers 
to work more than eight hours on the day named in the information 
necessarily implies that in making such requirement there was an 
intention upon the part of the defendant that its order or direction 
should be obeyed. So, also, the word "permit," as used in the statute, 
means to allow or consent to; and the charge in the information that 
the defendant permitted its laborers to work more than the prescribed 
number of hours may properly be regarded as the legal equivalent of an 
allegation that such work was done with its knowledge and consent, 
and, if so, there was an intentional violation of the law by the defend- 
ant The information would doubtless have been in better form 
and more valuable as a precedent if it had followed the language of 
the statute, and alleged, in so many words, that the defendant in- 
tentionally violated the provisions of the law by directing and permit- 
ting laborers employe^ by it to work more than the prescribed number 
of hours; but, in my opinion, the information is sufficient to support a 
judgment of conviction. 

2. Section 8 of article 1 of the constitution provides that congress 
shall have power "to exercise exclusive legislation in all cases what- 
soever, over such district (not exceeding ten miles square) as may, 
by cession of particular states, and the acceptance of congress, become 
the seat of the government of the United States, and to exercise like 
authority over all places purchased by the consent of the legislature 
of the state in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards and other needful buildings." It is 
not alleged in the information, nor does the fact otherwise appear, 
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that the land upon which the new San Francisco post office is being 
constructed was purchased by the United States with the consent 
of the state, or that political jurisdiction over the same has been 
otherwise ceded to the United States by the state. Upon this state 
of facts, it must be held that the state of California retains complete 
and exclusive political jurisdiction over such land, and, this being 
so, there can be no question that persons there committing murder, 
or any other offense denounced by its laws, would be subject to 
trial and punishment by the courts of the state. 2 Story, Const. $ 
1227; People v. Godfrey, 17 Johns. 225; Ex parte Sloan, 4 Sawy. 330, 
Fed. Cas. No. 12,944; U. S. v. Stahl, 1 Woolw. 192, Fed. Cas. No. 
16,373; U. S. v. Ward, 1 Woolw. 17, Fed. Cas. No. 16,639; U. S. v. 
Cornell, 2 Mason, 60, Fed. Cas. No. 14,867. In the case last cited it 
was said by Mr. Justice Story: 

"But although the United. States may weU purchase and hold lands for 
public purposes, within the territorial limits of a state, this does not, of itself, 
oust the jurisdiction of sovereignty of such state over the lands so pur- 
chased. It remains until the state has relinquished its authority over the 
land, either expressly or by necessary Implication." 

In view of this principle of constitutional law, it is now urged that 
this court is without jurisdiction to pronounce judgment upon the 
verdict, and that the act of congress should be construed as only 
applying to public works upon land over which the United States has 
the right, under the constitution, to exercise exclusive political juris- 
diction and dominion; that is to say, that it should be construed as 
applying only to public works in the District of Columbia, or in the 
territories of the United States, or upon lands purchased by the 
United States with the consent of the state, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings. In sup- 
port of this position, counsel for the defendant has argued, with great 
earnestness, that, unless so construed, the statute cannot be upheld, 
because congress has no power to legislate in regard to the number 
of hours laborers shall be permitted to work each day in places or upon 
land not within the exclusive political jurisdiction of the United 
States. Hie statute under consideration, however, by its express 
terms, is applicable only to public works of the United States and of 
the District of Columbia; so that the question presented here is not 
whether congress possesses the power to legislate generally in regard 
to the number of hours laborers shall be permitted to work in any one 
day when engaged in the construction of some building or in some oth- 
er employment over which the United States has no right to exercise 
any supervision or control, but rather this: Has congress the power 
to prescribe the terms and conditions under which labor shall be per- 
formed in the construction of public works of the United States, and 
without reference to the fact whether such public works are or are 
not upon land over which the national government exercises exclusive 
political jurisdiction? I entertain no doubt of the authority of con- 
gress in this respect Public works are instrumentalities for the exe- 
cution of the powers of government In the construction of its public 
works, the United States exercises a power which belongs to it as a 
sovereign nation, and, as a necessary incident of its sovereignty, has 
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the right to legislate in regard to all matters relating to the con- 
struction of such works, including the number of hours which shall 
constitute a day's labor for those employed thereon. Laws have 
been passed limiting the hours -for the labor of letter carriers in any 
one day (25 Stat. 157); and for those employed in the navy yards of the 
United States (12 Stat. 587) ; and for all laborers and mechanics em- 
ployed "by or on behalf of the government of the United States" (15 
Stat 77); and the power of congress to pass such laws has never 
been seriously questioned. In my opinion, cpngress may also provide 
that laborers upon public works of the United States, whether em- 
ployed directly by the government or by a public contractor, shall 
not be required or permitted to work more than eight hours in one 
day, and may compel obedience to such a law by providing that its 
violation shall constitute an offense against the United States, and be 
punished as such. Nor is the power of congress to thus legislate in 
the least impaired or affected by the fact that such public works may 
be erected upon land over which the state retains political jurisdic- 
tion, as the sovereignty of the state does not extend to matters con- 
nected with or incident to the construction of public works of the 
United States; and congress in providing, as it has, for the punish- 
ment of any contractor upon such public works, or any officer of the 
United States who should violate the provisions of the law under 
consideration, was not legislating upon a subject which in any manner 
trenches upon the reserved powers of the state. The subject-matter 
of the law is one which concerns only the government of the United 
States, and over which it has the right to exercise supreme and ex- 
clusive control, notwithstanding the fact that the state, for all pur- 
poses relating to the government of the state and the administration 
of its laws, retains political jurisdiction over the land upon which 
such public works may be erected. This conclusion necessarily re- 
sults from a consideration of the fact that, under American consti- 
tutional law, the national government and the states which compose 
it are clothed with separate powers of sovereignty in relation to the 
subjects within their respective constitutional spheres of action, and 
each may therefore exercise the powers pertaining to its own sov- 
ereignty without coming into conflict with the other. Tliis view is 
in harmony with what was said by Chief Justice Taney in delivering 
the opinion of the supreme court of the United States in Ableman v. 
Booth, 21 How. 516: 

"The powers of the general government and of the state, although both 
exist and are exercised within the same territorial limits, are yet separate 
and distinct sovereignties, acting separately and independently of each other, 
within their respective spheres." 

The motion will be denied. 
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LARROWE-LOISETTE v. O'LOUGHLIN et aL 
(Circuit Court, S. D. New York. June 22, 18G8.) * 

1. Copyrights— What Constitutes Previous Publication — Restriction on 
Use bt Purchaser. 

The selling of copies of a book by the author to all persons paying him 
for a course of instruction connected therewith, during a number of years, 
constitutes a publication which deprives him of the right to subsequently 
obtain a copyright, though each purchaser was bound by contract .not to 
communicate the contents of the book to any one else. 

% Jurisdiction of Federal Courts— Copyrights. 

After a federal court has determined, in an action for the infringement, 
that a copyright is invalid, it has no jurisdiction, as between parties who are 
citizens of the same state, to grant relief on other grounds. 

Swayne & Swayne, for complainant. 
Philip Carpenter, for defendants. 

TOWNSEND, District Judge. The complainant herein, being the 
widow, executrix, and sole beneficiary under the will of Alphonse 
Loisette, in September, 1896, duly copyrighted a work entitled "As- 
similative Memory; or How to Attend and Never Forget,"— of which 
work her late husband was the author. She brings this bill to re- 
strain the defendants from selling a work entitled — "Memory: A 
Scientific Practical Method of Cultivating the Faculties of Attention, 
Recollection, and Retention. By A. Loisette," — published and sold by 
defendants during the years 1895 and 1896, and advertised as a system 
devised by said Loisette. 

There was an agreed statement, in which the following facts were 
admitted: 

Loisette was the author of a system for training the memory, which he 
taught extensively for many years by means of lectures, correspondence, and 
pamphlets, and prior to 1894 Loisette did not distribute, sell, or give away any 
copies of these pamphlets, unless the person receiving such pamphlet previous- 
ly signed one of these contracts, namely: "In consideration of Professor A. 
Loisette undertaking to teach me his system of memory, in his own way in 
every respect, I do hereby promise that I will not communicate to any person 
whatsoever any idea or part of his system of memory, without his previous 
consent therefor in writing; and I further agree to pay said Professor Loisette, 
his heirs, executors, administrators, and assigns, the sum of five hundred dol- 
lars, as liquidated damages, for each and every person to whom I may com- 
municate any idea or part of his said system of memory, without said writ- 
ten consent" Prior to 1886 said Loisette duly registered at Stationers* Hall, 
London, England, sheets containing his lectures and exercises by entering 
the titles thereof; and he subsequently printed, prior to 1886, second and third 
editions, in sheet and pamphlet form, containing additional matter, upon the 
pages of which was printed, "Entered at Stationers' Hall. Prof. A. Loisette/* 
"No copies of either of said editions were ever filed either at Stationers* 
Hall or in any of the public libraries of Great Britain or in the British Mu- 
seum.'* In 1886 he printed a fourth edition of these pamphlets, and entered 
the title pages thereof in the office of the librarian of congress at Washington, 
but, owing to the negligence of his agent, no copies thereof were ever trans- 
mitted to Washington. On these pamphlets were printed both the English 
and United States copyright notices. No persons except those who had 
previously signed a copy of the above contract ever had access either to said 
pamphlets claimed to have been copyrighted in England or those claimed to 
have been copyrighted in this country prior to 1894, except where a purchaser 
from Loisette allowed such pamphlets to be read irrespective of his contract. 
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Some two yean after this edition was printed, Loisette first learned that 
said copies had not been transmitted to Washington, and he then published 
another edition or reprint of said edition of 1886 without said copyright no- 
tices. "However, Loisette continued after this time to circulate his edition, 
bearing the English and American copyright marks, and, further than that, 
he mixed the two editions indiscriminately, and sent out sets having parts 
of each, some bearing the copyright mark and some not" "Sets have also 
been put out by Loisette wherein some of the parts or books were of the edi- 
tion above referred to which have borne the 'Copyright, 1896/ print, and 
some were not; some were of the edition above referred to, which have borne 
the 'Entered at Stationers' Hall' print, and some were not; and some have 
had no copyright print upon them of either England or America, while others 
of the same set issued have had both." "Of all of these editions, some of the 
books or pamphlets bore the notice, 'These lesson papers must not be shown 
to any one;' others bore this notice, 'Printed solely for the pupils of A. 
Loisette.' Some had both notices, and others had neither of these notices, 
nor any such notice, upon them." Thereafter Loisette Issued two other edi- 
tions, each consisting largely of a reprint of said edition of 1886, the later 
of which was duly copyrighted by the complainant, and is the one as to 
which infringement is alleged. The work published by defendants was copied 
entirely from said editions of 1886, without the consent of said Loisette or of 
complainant Defendants never purchased said pamphlets from Loisette; 
were never bound by said contract hereinbefore set forth; and were ignorant 
of any publication other than the one of 1886, from which they made their 
copy. 

There are some ambiguities in the agreed statement of facts. Al- 
though it appears that defendants either procured said pamphlets prior 
to 1894 from some purchaser from Loisette under said contract, or in 
1894, or thereafter, when said work had been copyrighted, it does not 
necessarily appear that such pamphlets bore any notice of any restric- 
tion under said contract. If it can be assumed that, a? some of the 
pamphlets of all the editions bore some notice, and that, although 
some bore no notice, defendants probably purchased a complete set 
of pamphlets of a single edition, and therefore had notice of the re- 
striction upon some one of the pamphlets, and were therefore charge- 
able with notice of such restriction as to the series, — facts which do 
not seem to be sufficiently proved, — the question is presented as to how 
far such restriction affects the rights of defendants, who "were igno- 
rant of any publication other than the one of 1886, from which they 
made their copy." It does not appear that defendants may not have 
copied the 1886 matter from the 1893 edition after Loisette had pub- 
lished, copyrighted, and publicly sold the work without any contract 
restriction. Although Loisette failed to comply with the requirement 
of the copyright statutes in England as to filing copies of his work in 
certain libraries, this did not affect the copyright, but only made him 
liable to a penalty for such failure. 5 & 6 Vict c. 45, § 10. Loisette 
duly registered one edition of said work in England at Stationers' Hall 
in 1883, and on the official book at Stationers' Hall appears the entry, 
"Loisettian School of Instantaneous Memory, 2d Edition, published 
December 29th, 1893," and on every copy of said edition he stated that 
It was so registered. 

No literary work can be lawfully registered in England before it is 

published. Drone, Copyr. 279; Correspondents' Newspaper Co. v. 

Saunders, 11 Jur. (N. S.) 540. It must therefore be assumed that the 

edition of 1883 was published in England. By this publication Loi- 

88F.-57 
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sette forfeited his claim to a subsequent copyright in this country of 
the matter therein contained. In 1886, toisette entered the title 
pages of the edition of 1886, of which defendants' edition is a copy, 
in the office of the librarian of congress at Washington; but although, 
through the negligence of his agent, he never filed the copies of said 
pamphlets as required by law, yet, after notice that such copies were 
never filed, he has circulated said pamphlets, bearing, not only an 
English copyright notice, but also a United States copyright notice, 
thereby subjecting himself to liability for a penalty of f 100, and has 
also published another edition without such notices. Loisette charged 
each person who took up this study individually, f 25 for the course 
He charged those who attended his lectures at his rooms in the day- 
time, $15 each for the course; those who attended his classes at his 
rooms in the evening, $10 each for the course; and those who were 
members of correspondence classes of 10 or more persons, f 5 each for 
the course. Each person received a set of pamphlets containing the 
system, with directions for putting it into use, and with exercises 
upon the same. 

From the agreed statement of facts it appears, therefore, that Loi- 
sette advertised widely and furnished a copy of .his book to any one 
who paid him $25. Those who chose to form classes of 10 could ob- 
tain a book for flO. The books were sold absolutely; no restriction 
being placed upon the title or upon their use other than the contract 
not to communicate to any person any idea or part of Loisette's system 
of memory. I think this distribution amounted to publication. To 
hold that a person may offer a book to every person in the world who 
will buy it and pay a certain price for it with an agreement not to 
show it to any other person, and that this course of distribution might 
be continued for many years, and then a copyright secured for the legal 
term, would be a large advance upon, and wide departure from, any 
decisions which have been cited in this case. In most, if not quite, 
all the cases in which a distribution has been held not to be a publica- 
tion, the author did not part with the title to the books distributed. 

Complainant's brief probably states her case as strongly as it can 
be stated, and quotes the most pertinent authority to maintain her 
position, but she furnishes no precedent which sustains her con- 
tention. This book was exposed for sale so that the public, with- 
out discrimination as to persons, might have an opportunity to enjoy 
it, within the meaning of Drone, Copyr. p. 91. In Jewelers' Mer- 
cantile Agency v. Jewelers' Weekly Pub. Co., 84 Hun, 12, 32 N. Y. 
Supp. 41, where the book remained the property of the plaintiff, 
and the respondent contracted for its return, Judge O'Brien says: 

"We think the appellants overlook the fact appearing, that the book was 
never sold. • • • This was not such a publication as would destroy the 
plaintiff's original property rights in the book. • * * A person may print 
any number of copies of which he remains the owner, and by contract may 
so restrict their use, by those to whom he lends them, as to retain his original 
rights." 

But the Jewelers' Mercantile Agency Case was taken to the court 
of appeals of New York, and since the argument in this court has 
been decided by that court. 49 N. E. 872. That court says: 
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"Out of a few cases of the same general character seems to have grown 
the idea that it is possible for a man, by putting restrictions on the use of 
his books by subscribers, however numerous they may be, to retain in him 
forever the common-law right of first publication. If that position be sus- 
tained by the judgment of the courts, then will have been obtained judicial 
legislation of far broader scope and much greater value to authors and 
others than that offered by the copyright statute." 

The opinion in that case is an exhaustive one, and is applicable to 
the one at bar; and if that decision is correct, as I believe it is, 
there was a publication in the present case, and the copyright is void 

Furthermore, the notice in the edition of 1886, that it was copy- 
righted in England, was equivalent to a notice that it had been 
published therein, and I think that the notice of a United States 
copyright, known by Loisette to be untrue, estops his representatives 
from denying that it was published here. 

Complainant's counsel insisted that defendants could only have ob- 
tained a copy of Loisette's work, from which to make the publication 
sought to be prohibited, by means of a breach of trust, and that, 
therefore, they should be enjoined. The jurisdiction of this court is 
founded only on copyright, and there is no copyright. Complainant 
and the principal defendants are alleged to be citizens of New York, 
and if complainant has any cause of action founded on breach of 
trust, which the decision in the Jewelers' Agency Case would seem 
to indicate that she has not, her place to prosecute it is in the courts 
of New York, rather than in those of the United States. 



COLGATE et al. v. ADAMS et aL 

(Circuit Court, N. D. Illinois, N. D. July 5, 1896.) 

Trade-Marks— Injunction— Cashmere Bouquet Soap. 

The manufacturer of Cashmere Bouquet soap, who has built up a 
large business In making and selling it, may have an injunction restrain* 
lng the use by a rival manufacturer of the words "Violets of Cashmere' 9 
to describe another soap. 

In Equity. 

Suit by Bowles Colgate and others against Charles L. Adams and 
others to enjoin infringement of a trade-mark, and restrain unfair 
competition in trade. 

Rowland Cox and William O. Belt, for complainants. 
Banning & Banning, for defendants. 

GROSSCUP, District Judge. The bill alleges that about the year 
1869 the complainants began the manufacture and sale of a toilet 
soap, to which they gave the trade-mark or trade-name of "Cashmere 
Bouquet," a designation never before used in connection with soap 
or similar products; that the complainants have spent large sums 
of money in advertising and popularizing their product, so that it 
has become one of the most popular toilet soaps in the United 
States; that their business in the manufacture and sale of this soap 
under this trade-mark or trade-name has become one of great magni- 
tude; that in the trade their soap has come to be known and called 
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for as "Cashmere Soap"; that the words "Cashmere Bouquet" and 
the word "Cashmere" have become invested with a secondary mean- 
ing, as indicating complainants' product; that the defendants, soap 
manufacturers in Chicago, well knowing the value of the complain- 
ants' good will, have knowingly and fraudulently made use of the 
word "Cashmere" in connection with their manufacture and sale of 
soap; that the defendants have stamped the word "Cashmere" upon 
their soap, and upon the boxes the designation "Violets of Cash- 
mere," being displayed and accentuated so as constitute, to all 
intents and purposes, the name and designation of the soap. It is 
alleged that this use of these words by the defendants, whether the 
complainants had a technical trade-mark or trade-name in the word 
"Cashmere" or not, constitutes an inequitable and fraudulent com- 
petition in business, and is a trespass upon the good will in the 
manufacture and sale of Cashmere Bouquet soap. The answer 
denies all these material allegations, and the especial defense is set 
up that the word "Cashmere" is a geographical word, and therefore 
incapable of exclusive monopoly as a trade-mark or otherwise. The 
proof satisfies me that the statement of the case by the complain- 
ants is substantially correct, and that the defendants' manufacture 
and sale of soap under the name "Cashmere," or the name "Cash- 
mere" in connection with some other name, as "Violets," is calcu- 
lated to mislead the public into the belief that in purchasing such 
soap they are purchasing complainants' soap. I think I am justi- 
fied in holding, too, that the selection of this name by the defendants 
for their soap was due to the fact that the complainants had already 
bailt up a large trade under that name. This would constitute un- 
fair competition. Whether the word "Cashmere," were this a case 
of technical trade-mark, would be held to be a geographical word, 
and therefore insusceptible of use, under the doctrine of Mill Co. 
v. Alcorn, 150 U. S. 460, 14 Sup. Ct 151, 1 need not decide. I doubt, 
however, if the word carries to the senses any conception <rf place 
or geography. It was adopted, probably, because of its familiar 
sound to the public ear in connection with shawls, and conveys, 
if anything, an impression rather of fineness and softness, than of 
place. It is not, of course, strictly a word of quality, but by asso- 
ciation impresses the mind with the thought of superior or desira- 
ble quality, rather than of place. Whatever would be my ruling 
were it a trade-mark case, pure and simple, the case, as presented, 
being one of unfair and inequitable competition, is controlled by 
Flour-Mills Co. v. Eagle, 30 C. C. A. 386, 86 Fed. 608, recently de- 
cided by the circuit court of appeals for this circuit, and an injunc- 
tion must go against the defendants. 

The defendants insist that complainants are entitled to no in- 
junction, by reason of abandonment. This contention finds n* 
satisfactory support either in the proven facts or the law. A de- 
cree may be drawn for an injunction only and costs. 
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NEW DEPARTURE BELL CO. T. OORBIN et at 
(Circuit Court, D. Connecticut June 23, 1898.) 
No. 891. 

1» Patents— Invention— Special Equities. 

The fact that, from the previous relations and conduct of the parties, 
there are special equities in favor of complainant (as where an employe, 
after making an invention and assigning it to his employer, leaves the 
employment, enters that of another, and procures a new patent to avoid 
the former one), is not to be considered in determining the question of 
patentable invention, since the public interest demands that the true facts 
shall be known as against the original patent. 
SL Same— Limitation of Claims. 

When, on the face of the specifications and claims, and through the 
file wrapper and correspondence with the patent office, the inventor has 
stated that he confines himself to the specific form shown, and when, 
furthermore, the prior art shows that on any other theory the patent must 
be void for lack of novelty, the patentee will not be permitted to extend 
the scope of his claims. 
8. Same— Bells fob Cars. 

The Rockwell patent, No. 517,396, for improvements in bells, construed, 
and held not infringed. 

This was a suit in equity by the New Departure Bell Company 
against P. & F. Corbin and E. D. Rockwell for alleged infringement of 
letters patent No. 517,395, issued March 27, 1894, to E. D. Rockwell, 
for improvements in bells. 

Newell & Jennings, for complainant. 
Mitchell, Bartlett & Brownell, for defendants. 

TOWNSEND, District Judge. This case presents the common fea- 
1 tares of a complainant claiming as assignee under a patent to one of 
its employes, of the employ^ entering the service of another company, 
and getting up a new patent to avoid the former one, and the defenses 
of lack of patentable novelty and noninfringement in view of the rela- 
tions of the parties and the prior art. It is strenuously argued in 
these cases, and seems to be assumed by counsel, that, inasmuch as 
the equities are against such defenses, the patent is entitled to a favor- 
able consideration upon the question of validity against them. I do 
not so understand the law. It may be true that, upon the naked 
question of infringement, these considerations are relevant in suggest- 
ing a favorable consideration to the patent; but as was said by Mr. 
Justice Shiras, in Haughey v. Lee, 151 U. S. 285, 14 Sup. Ct. 332, 
"the defense of want of patentable invention in a patent operates not 
merely to exonerate the defendant, but to relieve the public from an 
asserted monopoly." In such cases the public interest demands that 
the true facts shall be shown as against the original patent, which has 
been secured by the patentee from the patent office, upon representa- 
tions that it covers a valuable invention. 

This patent is limited in terms to a certain form of gong or bell for 
cars. Every element of the patented combination was old, and it is 
difficult to understand upon what theory the patent office granted it. 
The only theory which receives any support is that advanced by the 
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defendant, namely, that the inventor claimed the specific construction 
shown, with all the self-imposed limitations of his claim as to details, 
and secured a patent on the ground that the adaptation of well-known 
constructions to specific purposes of a car bell involved some slight 
exercise of inventive skill. In the familiar statement of the well- 
settled law by Mr. Justice Brown in Potts v. Creager, 155 U. 8. 608, 
15 Sup. Ct. 194, is found the reason for such narrow patents, namely, 
that it might require as much exercise of inventive ingenuity to adapt 
a construction found in one branch of the art to the varied require- 
ments of another branch of the art as to originally invent or devise a 
new construction. But when, as in this case, upon the face of the 
specification and claims, and through the file wrapper and corres- 
pondence with the patent office, the inventor has stated that he con- 
fines himself to the specific form shown, and when, furthermore, the 
prior art shows that upon any other theory the patent must be void for 
lack of patentable novelty, the patentee will not be permitted to ex- 
tend the scope of his claim. 

Although the patent is for a bell for cars, no car bells were ever 
made under it, and the complainant now seeks to enjoin the defendants 
from using a similar construction for a bicycle bell. The bell itself 
is precisely the same in construction as the one which the court of 
appeals held to be void for want of patentable novelty, in New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co., 19 C. C. A. 534, 73 Fed. 469, 
except that in that case the bell was provided with a thumb piece, 
while in this case the patent covers a projecting cog wheel. That these 
parts are interchangeable or equivalent is shown in patent No. 500,951, 
applied for by the patentee of the patent in suit within one week after 
he filed his application for said patent, and by the history of said pat- 
ents in the patent office, and by a great number of prior patents. 
Furthermore, the single claim of the patent in suit contains a mistake, • 
which renders the meaning of the claim unintelligible except by altera- 
tion* Let the bill be dismissed. 



THE IRIS. 

(District Court, D. Massachusetts. June 23, 1808.) 

No. 933. 

L Maritime Liens— Repairs Authorized bt Ostensible Owner. 

Where a vessel is sold, and, after part payment of the purchase price, 
is delivered to the purchasers, under the circumstances stated below, 
with authority to repair her at their own expense, the seller thereby in- 
vests the purchasers with power to create a lien for repairs made by per- 
sons without notice of the vendor's title. 

%. Same— Inquiry as to Title. 

Under the circumstances stated below, a repairer may rely on the ap 
parent authority of the legal possessor and ostensible owner of a vessel 
to bind her for necessary repairs, and need not institute an inquiry Into 
her record title. 

S. Lien Given by Statute— Intent to Give Credit to Vessel. 

In determining if credit was given to the vessel or only to her owner, 
in the absence of express agreement, regard will be had to the circum- 
stances of each case, Including the laws and usages of the port in which 
the repairs were made. 
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t Repaibs Authorized bt Ostensible Owner— Personal Liability of 
Owner. 

The owner of a vessel is not personally liable for repairs made in re- 
liance on the ownership of one whom he had clothed with possession and 
apparent ownership. 

Carver & Blodgett, for libelants. 
Charles S. Hamlin, for respondent 

LOWELL, District Judge. The steamer Iris was the property of 
Mr. Woodworth, the claimant, and her home port was Boston. Hav- 
ing been laid up for several years, she was' greatly out of repair, both 
as to her hull and her machinery. On December 23, 1897, Woodworth 
agreed to sell her to the North American Mining & Transportation 
Company. A part payment of f 1,000 was made at the time the agree- 
ment was signed, and the balance of the purchase money, f 6,000, was 
to be paid on or before February 21, 1898. By the agreement, the 
company was permitted to "make such alterations and repairs, such 
as painting and joiner work, etc., as may be necessary to put said 
vessel in proper trim for a voyage to Alaska; to move her to some 
proper place in Boston where she may undergo the above repairs, etc., 
at the expense of" the company. The agreement further provided 
that if the full purchase money was not paid by February 21, 1898, 
the company should forfeit whatever money had been paid; also, 
expenses incurred by it on repairs, etc., at that time. On February 
21 a further part payment of f 2,000 was made, and the time of final 
payment was extended to March 14. Before that time the company 
had become hopelessly insolvent, and the claimant thereupon retook 
the steamer. At various times in January and February the libelants 
made repairs on the steamer, and furnished her with supplies. They 
assert a lien under Pub. St. Mass. c. 192, § 14 et seq. The claimant 
denies that the vessel is liable for the repairs. 

About January 4, 1898, one Bartlett, a master mariner, was engaged 
by the company as master of the Iris, and was directed to cause her 
to be repaired so that she could make the proposed voyage to Alaska. 
The company gave him a letter, addressed to the claimant, which read 
as follows: "Please gite Captain Bartlett an order for removing the 
Iris to Simpson's dry dock on our account." The claimant thereupon 
gave Capt. Bartlett an order, addressed to the custodian of the Iris, 
directing him to deliver the steamer Iris to the bearer, to be taken to 
East Boston. Capt. Bartlett took her to Simpson's dry dock ac- 
cordingly, procured a survey of her by the United States inspectors, 
and engaged the libelants to make the repairs, most of which were 
ordered by the inspectors. All the repairs made were reasonably 
necessary. Doubtless, they were more extensive than had been con- 
templated by the parties at the time the agreement was signed, and 
the nature of some of them lies outside the precise terms of the agree- 
ments; but they were necessary to carry out the general intent of the 
parties, the claimant was sufficiently informed of their nature as they 
were made, and he offered no objection to their execution. As against 
the libelants, he cannot now be heard to object that they were made 
in violation of the contract. By thus delivering the Iris into the 
charge of the company, and permitting it to employ the libelants in 
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making repairs on the vessel without giving them notice of his title 
to the vessel, I think that the claimant held out the company 
to the libelants as the owner of the vessel, so that, as between the 
libelants and the claimant, the company is to be taken as her owner. 
There is here no question of mortgagee's rights, and, as between the 
claimant and the company, the former is, of course, the true owner; 
but that the company was the owner of the vessel, at least in so far 
as to be able to create a lien upon her for repairs, seems to me the 
conclusion which a reasonable man. in the libelants' position would 
draw from the claimant's conduct. Very extensive repairs were to be 
made. The execution of these repairs, under the statutes of Massa- 
chusetts, frequently gives rise to a lien. It was probable that some, 
at least, of the contractors would seek to hold the vessel for the 
amount of their bill. They understood, as Capt. Bartlett understood, 
that they had a lien. The understanding was not the less definite be- 
cause unexpressed. Capt. CrandalPs understanding of the matter 
exemplifies the view of it which would be taken by a reasonable man. 
In the absence of notice, and under the circumstances of the case, a 
delivery of the vessel to the company seems to me a waiver of any 
objection against the creation of a lien by the company. 

It is argued that no representations were made by the claimant to 
the libelants. But it was the claimant's conduct, rather than his 
words, which constituted the representations; and this conduct, as 
the claimant should have foreseen, naturally influenced the libelants' 
actions. Moreover, as will be shown, the claimant made several 
verbal representations to Capt. Bartlett, which representations, as 
might have been expected, determined Bartlett's conduct to the libel- 
ants, and so affected the libelants' action. It may be said, of course, 
that the libelants should have inquired of the claimant. But few, if 
any, of them knew of his existence, and this ignorance of theirs the 
claimant must have known to be probable. Moreover, it is by no 
means clear that a visit to Mr. Woodworth would have enlightened 
anybody. A moment after he had given Capt. Bartlett the written 
order to the custodian of the vessel, Capt. Bartlett came back into 
his office, and asked if it was all right to make these repairs on the 
boat. Mr. Woodworth testified that he replied that he had nothing 
to do with the repairs; that he had sold the boat to the transportation 
company, which had paid a forfeit of f 1,000, and had 60 days in which 
to pay the balance; that his whole interest in the boat was to get the 
balance of the money, and see that she was not injured by the repairs; 
that he had given the transportation company permission to make 
the repairs at its own expense, so long as it did not injure the 
vessel. This is Mr. Woodworth's story. On the other hand, Gapt. 
Bartlett and Mr. Ball, an engineer, testified that, in reply to Capt 
Bartlett's question, Mr. Woodworth said that he might go ahead and 
make repairs, and that anything said by the agent of the transporta- 
tion company was right This conflict of testimony does not seem 
to me very important. Capt Bartlett sought to learn if he might 
make repairs on the vessel as directed by the company. Mr. Wood- 
worth told him that he might do so, but that he (Woodworth) would 
not pay the bills, inasmuch as they were to be paid by the company 
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which had bought the vessel. Even if Mr. Woodworth described 
to Oapt Bartlett the contract of sale as precisely as Mr. Woodworth 
testified that he did, still I think he came short of indicating that 
the repairers were to have no lien upon the vessel. He told Capt. 
Bartlett that he had sold the vessel to the company, and he did not 
add explicitly that the title to the vessel had not yet passed. Doubt- 
less, a lawyer would have drawn from his words an inference to that 
effect, but it is not at all clear that a sailor would naturally do so. 
Mr. Woodworth desired to impress upon Capt. Bartlett that he (Wood- 
worth) was not to be held personally liable for any work done on the 
vessel. That he made abundantly clear, but I do not think his lan- 
guage fairly suggested any intention to negative the company's right 
to create the lien which existed under the law of Massachusetts in 
the case of repairs made upon a vessel. In this interpretation of his 
language I am confirmed by an interview between the claimant and 
Oapt. Crandall, the United States inspector. Capt. Crandall, who 
feared that a misunderstanding might exist concerning the lien of the 
libelants, went to Mr. Woodworth soon after the repairs were begun, 
and asked him if the steamer was really sold to the company, to which 
Mr. Woodworth replied in the affirmative. Capt Crandall con- 
tinued by explaining the reason of his question, saying that he did not 
know how it might turn out with Mr. Woodworth if the company did 
not pay the bills. Capt. Crandall added that he knew that the libel- 
ants had the steamer to fall back upon, and would naturally look to 
her for the payment of the bill. Mr. Woodworth replied that it was 
understood that the company should fit up the vessel, but said noth- 
ing indicating any understanding on his part that his ownership was 
to defeat the usual lien. This conversation was brought to the no- 
tice of Capt Bartlett, and naturally confirmed him in his belief that 
he had full power over the vessel. It is valuable, also, as indicating 
clearly what was Mr. Woodworth's conception of the whole transac- 
tion. I doubt if he ever gave the idea of a lien a moment's thought 
Even the assertion by Capt Crandall that a lien existed did not inter- 
est him. He was careful to assert to every one that he was not to 
be held personally liable for the cost of the repairs, bnt he permitted 
eyery one to assume that the lien existed. Not only, then, did the 
claimant's conduct naturally lead the libelants to think that the 
company had a right to create a lien upon the Iris for the repairs 
executed, but the claimant himself, when questioned, gave a silent 
assent to that interpretation of the contract of sale. 

The view I have taken of the effect of the transaction is sustained 
by several decided cases, such as The John Farron, 14 Blatchf. 24, Fed. 
Cas. No. 7,341, reversing the decision of the court below; The James 
H. Prentice, 36 Fed. 777; The Alvira, 63 Fed. 144; The James 
Smith, 2 Pars. Shipp. & Adm. 146. In The H. C. Grady, 87 Fed. 232, 
the repairs, for the cost of which a lien was claimed against the vessel, 
were executed in part after the libelants knew that the person who 
had ordered the repairs, and into whose custody the vessel had been 
put, was not her owner. This knowledge was certainly sufficient to 
put the libelants upon inquiry. As to the remaining repairs, it is 
not stated plainly in the opinion if, at the time of their execution, the 
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libelants knew the claimant's relation to the vessel. From the facts 
which are stated, I am disposed to infer that the libelants did know 
it, or ought to have known it; and, if so, The H. C. Grady is entirely 
distinguishable from the case at bar. It is true that it is said in 
the opinion, at page 238, that the possession of the steamer did not 
give ostensible authority to create a lien for repairs. In The EL OL 
Grady, as in The Valencia, 165 XL S. 264, 17 Sup. Ct. 323, this may well 
have been true. Mere possession does not always give such au- 
thority, but, in the case at bar, possession, taken together with the 
other evidence in this case, seems to me to confer upon the possessor 
"ostensible authority." I need not here discuss the cases of which The 
Valencia is a type. In that case the supplies were furnished on the 
order of a charterer, and it was held that the circumstances put the. 
libelant upon his inquiry as to the existence and terms of the charter 
party. See, also, The H. G. Grady, 85 Fed. 239. I can find nothing 
in this case to put the libelants on inquiry. It is true that, if they 
had gone to the registry, they would have found that Woodworth 
was the owner of the vessel; but I think they were justified in relying 
upon Woodworks holding out the company as the owner of the 
Iris, without instituting an inquiry into the condition of her record 
title. If they were bound to go, then every repairer who contracts 
with the legal possessor and ostensible owner of a vessel takes his 
risk that the registry may disclose some defect in the possessor's 
title. Indeed, if the libelants had gone to Woodworth himself, as 
has been already observed, it is improbable that they would have been 
undeceived. 

Assuming then, as between the libelants and the claimant, that the 
company is to be taken as the owner of the vessel, at least so far as 
to be able to create a lien upon her for repairs, I must next consider 
if the libelants obtained that lien. That they are within the terms of 
the statute, there can be no doubt; but, as was said in The Lotta- 
wanna, 21 Wall. 588, in order that this court may enforce the statu- 
tory lien, not only must the requirements of the statute be complied 
with, but, in addition thereto, in order to bring the lien within the 
jurisdiction of a court of admiralty, credit must be given the vessel 
See, also, The Valencia, 165 XL S. 264, 17 Sup. Ct 323. In the case at 
bar it is clear that the libelants intended to give credit to the vessel, 
and did this so far as they were able; that is, they consistently 
charged the repairs to the vessel, and looked to the vessel for reim- 
bursement. It is also true that if they had applied to the company, 
which, in my opinion, must be held to be the owner of the vessel so 
far as they are concerned, that company would undoubtedly have ex- 
pressly assented to the lien. This application, however, the libelants 
did not make. It is contended by the claimant that, white repairs 
made on the vessel at her home port may give a lien if it is expressly 
agreed to by both parties, yet the presumption is that no such lien 
exists, but that the credit is given solely to the owner, — in this case, 
the transportation company. 

By the civil law, a lien in favor of those who make repairs exists 
against both foreign and domestic vessels; and this apparently as a 
matter of strict right, and not in consequence of a presumption that 
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such a lien has been agreed to in the particular case by the vessel's 
owner. Lord Stowell has stated that this was once the law of England. 
See The Zodiac, 1 Hagg. Adm. 321, 325. And such apparently for some 
years the law was held to be in this district. See The George T. Kemp, 
2 Low. 477, Fed. Cas. No. 5,341. In England the common-law courts 
have encroached so far upon the jurisdiction of courts of admiralty 
that the repairer has now no maritime lien, unless he has taken and re- 
tained possession of the vessel. See The Henrich Bjorn, 10 Prob. Div. 
44, 11 App. Cas. 270; The Marion, 1 Story, 68, Fed. Cas. No. 9,087. In 
the United States the maritime lien of the repairer exists in full force, 
if the repairs are made on the credit of a foreign vessel; and, in the 
absence of the owner, it is said that repairs made upon a foreign 
vessel are presumed to have been made upon its credit But if the 
owner be present, though in a foreign port, it has been said that 
there is a presumption that the repairs were made, not on the credit 
of the vessel, but on the credit of the owner personally. Thomas 
v. Osborn, 19 How. 22. The presence of the owner does not, how- 
ever, defeat the lien as a matter of law, but at most does no more 
than establish a presumption of fact that the lien does not attach. 
See The Kalorama, 10 Wall. 204. This presumption that a lien does 
not exist for repairs made upon a foreign vessel, if the owner be 
present, is, in different decided cases, rested upon one or more of three 
grounds: 

First. It has been said that, if the owner be in the port, the master 
of the vessel has no implied authority to bind either him or his vessel. 
This proposition seems in general to be sound; for, in so important 
a matter, the repairer, if he wishes to bind the master's principal, 
should apply to the principal himself. Where the owner is absent, 
the master of the vessel has very extraordinary authority; but, where 
the owner is present, it is but reasonable to hold that the master's 
authority is much curtailed. "Undoubtedly the presence of the owner 
defeats the implied authority of the master." The Kalorama, 10 
Wall. 204, 214. If, however, the owner himself authorizes the re- 
pairs, no question of the master's authority is involved; and, if the 
owner expressly or impliedly assents that the repairs shall be made 
on the credit of the vessel, the vessel is bound. Thus, it is said in 
The Kalorama: 

"When the owner Is present, the implied authority of the master for that 
purpose ceases; but, If the owner gives directions to that effect, the master 
may well order necessary repairs and supplies, and, if the ship is at the time 
in a foreign port, * * * those who make the advances wlU have a marl- 
time Hen, if they were made on the credit Qf the vessel." 10 Wall. 213. 

Second. It has been said that, when the owner is present in a for- 
eign port, the repairer has ordinarily no lien upon the vessel, because 
in such case the repairer is presumed not to care for a lien upon the 
vessel, but to be satisfied with the personal liability of the owner. 
This state of mind on the part of the repairer is a question of fact 
In The George T. Kemp, Judge Lowell says that he never heard of a 
repairer who was satisfied with the owner's personal liability, but 
perhaps that is stating the rule too strongly. If the contract for 
repairs be -duly authorized and binding upon the owner, however, a 
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lien upon the vessel will exist, if the circumstances of the case show 
that there was an understanding that the repairs should be made on 
the vessel's credit. The question to whom or to what credit is given 
should be answered after consideration of all the facts, including the 
usages and laws of the country where the port is situated. 

Third. It is said in not a few cases that the lien of the repairer is 
conditioned upon a necessity for pledging the credit of the vessel in 
order to prosecute the voyage, and that this necessity is presumed not 
to exist when the owner is present in the port. However it may be 
historically, the statement is now incorrect or meaningless. In the 
absence of the owner, the necessity is conclusively presumed; and 
though the owner be present, and abundantly supplied with money, 
his agreement to a lien will bind the vessel. 

These three different principles, according to which it is held to be 
presumed that there is no lien when the owner of a foreign vessel is 
present in port, have been stated indiscriminately as if they were 
identical, yet plainly the nature of the presumption will differ greatly 
according as it depends upon one or another of them. It seems, 
on the whole, that in the United States a repairer has a lien on a for- 
eign vessel, if the repairs were made on the vessel's credit; that, if 
the owner was absent from the port where the repairs were ordered 
by the master, there is a presumption of fact that the master had au- 
thority to order them, and that credit was given to the vessel. Where 
the owner is present, he must order the repairs himself, or authority 
from him to order the repairs must be shown. Where he has ordered 
them himself, or due authority from him is shown, the execution of 
the repairs .will or will not be deemed to give rise to a lien, according 
to the facts of the case, including the laws and usages of the port. 

These principles of maritime law applicable to liens upon foreign 
vessels have now to be applied to liens upon domestic vessels given by 
statute. These last liens are enforceable in the courts of the United 
States, and in those courts only. The Lotta wanna, 21 Wall 558; The 
Glide, 167 U. S. 606, 17 Sup. Ct. 930. In order that a lien may attach, 
not only must the terms of the statute be strictly complied with, but 
the libelant must show that credit was given to the vessel. The Lotta- 
wanna, 21 Wall., at page 581. The repairing a domestic vessel has 
been likened to the repairing a foreign vessel whose owner is present 
in the port; and it has been said that in the case of a domestic vessel 
there is a presumption that the repairs were not made on the credit 
of the vessel, and that there is therefore a presumption that the lien 
does not exist. As in the case of a foreign vessel, so in the case of a 
domestic vessel. If the presumption be taken to mean that the author- 
ity of the master of a domestic vessel to contract for her repair cannot 
always be presumed, the statement is reasonable. The owner of a 
domestic vessel in some cases must be sought out, and the authority 
of the master to bind him will not be presumed as readily as in the 
case of a foreign vessel whose owner is absent; but where the master 
had authority to order the repairs, or where they were ordered directly 
by the owner, it seems that credit is to be deemed to have been given 
to the vessel, or to the owner personally, or to both, according to the 
laws and usages of the domestic port, and the circumstances of the 
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particular case. That a lien upon a foreign vessel is not conditioned 
upon a necessity to pledge the vessel's credit has been shown, and it 
may safely be said that a necessity for pledging the vessel's credit has 
nothing to do with a lien upon a domestic vessel, except, perhaps, as 
evidence that credit was given to the vessel rather than to the owner. 
It is tolerably plain that the purpose of the statute was not so much 
to aid a domestic vessel in distress as to protect the repairer. 

In The Valencia, 165 U. S. 264, 271, 17 Sup. Ct 323, it is said, in- 
deed, that: 

"In the absence of an agreement, express or Implied, for a lien, a contract 
for supplies made directly with th w owner in person is to be taken as made 
on his ordinary responsibility, without a view to the vessel as the fund from 
which compensation is to be derived." 

In The Valencia, however, the real dispute was concerning the au- 
thority of the person ordering the supplies, and the remark above 
quoted was made obiter. That an agreement for a lien, expressed or 
implied, is necessary, there can, of course, be no doubt. The question 
to be answered is this: From what facts is a lien to be implied? In 
The Valencia, the law, usages, and circumstances may well have been 
different from those in the case at bar. In the case of The St Jago 
de Cuba, 9 Wheat. 409, 416, 417, also, from the opinion in which a 
part of the above-cited extract from The Valencia is quoted, the ex- 
pressions relied on by the claimant were made obiter. It must be 
added that a lien in favor of any material man or laborer is, by reason 
of the numerous statutes which have given such liens, much less in 
derogation of common custom than it was 75 years ago, when The St. 
Jago de Cuba was decided. This change of law may well modify a 
presumption of fact which was properly drawn under other condi- 
tions. 

Applying the principles above stated to the facts of this case and 
having assumed, for the reasons first given, that the transportation 
company is to be treated as the owner of the Iris, we find that the 
repairs were made upon her, and the supplies furnished, by the order 
of Capt Bartlett It has not been suggested in argument that Oapt. 
Bartlett did not have full power to bind the company for the ma- 
terials, repairs, and supplies, and it is admitted that the company is 
itself liable for them to the libelants. Inasmuch as the laws of 
Massachusetts give a lien generally in these cases, which fact must 
be presumed to have been known to all parties concerned, and inas- 
much as the custom of repairers is to look to the vessel for credit, I 
think it is not going too far to hold that in this case credit was given 
by the libelants to the Iris without the objection, and with the assent, 
of the company. There must therefore be a decree for the libelants. 
The? conclusion is the more satisfactory because any other would do 
great injustice. That the claimant, who owned on January 1 a 
thoroughly unseaworthy vessel, should on April 1, without the 
expenditure of a cent, own a thoroughly seaworthy vessel, and $3,000 
to boot, while those whose labor repaired the vessel go without pay, 
is a conclusion which should be escaped, if escape is in any way legal. 

The claimant has filed a petition to have his stipulation canceled 
upon the ground that it is for a larger amount than the true value of 
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the steamer. As the claimant entered into the stipulation deliber- 
ately, and without objection to its amount, his error ib valuation is 
not a sufficient reason for cancellation. 

The claimant also has asked that his liability be limited to the value 
of the steamer, or, rather, to the amount of his stipulation. Clearly, 
the libelants have no right to a decree against the. claimant in per- 
sonam. It has been held that they have a lien upon the vessel, be- 
cause the claimant held out to them the transportation company as 
its owner; but it would be highly unjust to permit the libelants to 
deny the claimant's ownership for the purpose of maintaining their 
lien, and in the same action to assert his ownership for the purpose 
of holding him personally liable. Gapt. Bartlett had in fact no au- 
thority to bind the claimant personally, and no one of the libelants 
ever supposed that he had. He had authority only to bind the com- 
pany, and to create a lien upon the vessel. The fact that the vessel 
is liable does not conclusively establish the liability of her owner. 
See Henry, Adm. Jur. & Prac. § 42; The Freeman v. Buckingham, 18 
How. 182; The Alvira, 63 Fed. 144, 145. 



THE FRED M. LAWRENCE. 
(District Court, E. D. New York. May 27, 1898.) 

Admiralty Practice— Suits in Rem— Release Bond— Additional Security. 
Under the admiralty rules of the district court for the Eastern district 
of New York, where the original sureties in a stipulation for the release 
of a vessel in an action in rem have become insolvent the court may order 
the security to be strengthened, and, in default of obedience to such order, 
may strike out the claimant's answer, and allow libelant to have a decree, 
enforceable against the claimant and such sureties, to the same extent as 
would be proper If no issue had been raised on the merits. 

This was a libel in rem by the Union Marine Insurance Company, 
Limited, against the steam canal boat Fred M. Lawrence. 

Carpenter & Mosher, for libelant 
Hyland & Zabriskie, for claimant 

THOMAS, District Judge. The question involved on this motion 
is this: May the court order the security given on the valuation of 
a vessel seized in an action in rem, to secure the release thereof, 
to be strengthened, upon the original sureties becoming insolvent; 
and, in default of obedience to such order, may the claimant's answer 
be stricken out, and the libelant allowed to have a decree, enforceable 
against the claimant and such sureties, to the same extent as would 
be proper if no issue had been raised on the merits? 

The Revised Statutes (section 913) authorize the district court to 
make rules, not inconsistent with the laws of the United States, rela- 
tive to forms and modes of procedure. Pursuant to this power, the 
court of this district has established certain rules, stating under 
what conditions a vessel seized in an action in rem will be surren- 
dered to a claimant thereof, and the alleged lien of the libelant there- 
on be released. These rules provide that such result may be ef- 
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fected by the libelant giving a stipulation with sureties, as required, 
and that "such stipulation shall contain the consent of the stipulators, 
that in case of default or contumacy on the part of the principals or 
sureties, execution to the amount named in such stipulation may is- 
sue against the goods, chattels and lands of the stipulators." Rule 
23 provides: 

"In all cases of stipulations In civil and admiralty causes, any party having 
an Interest in the subject matter may at any time on two days' notice, 
move the court on special cause shown for greater or better security; and 
any order made thereon may be enforced by attachment, or otherwise." 

With such rules in existence, the libelant and his sureties, with pre- 
sumptive knowledge thereof, executed a stipulation as follows: 

"* + * And whereas, a claim to said vessel has been filed by Elizabeth 
B. HIckok, as owner, and the value thereof has been fixed by consent at thirty- 
four hundred dollars, as appears from said consent Indorsed hereon aod now on 
file In said court, and the parties hereto hereby consenting and agreeing that, 
in case of default or contumacy on the part of the claimant or her sureties, 
execution for the above agreed value, with interest thereof from this date, 
may issue against their goods, chattels, and lands: Now, therefore, the con- 
dition of this stipulation is such that if the stipulators undersigned shall 
at any time, upon the interlocutory or final order or decree of the said dis- 
trict court, or of any appellate court to which the above-named suit may 
proceed, and upon notice of such order or decree to Hyland & Zabriskie, 
Esquires, proctors for the claimant of said steam canal boat, abide by and 
pay the money awarded by the final decree rendered by this court or the 
appellate court if any. appeal intervene, then this stipulation to be void; 
otherwise to remain in fuU force and virtue." 

Thereupon such stipulation was tendered, and the court was asked 
to accept it as a consideration for the release of the vessel, and in 
substitution thereof. The sole purpose and object of the stipula- 
tion is to obtain the release of the vessel to the claimant As the 
court no longer holds the vessel in trust for the satisfaction of any 
judgment that may be recovered by the libelant, and as the vessel 
cannot be reseized, only recourse to the stipulation can be had to 
secure the payment of such judgment Hence the stipulation should 
be sufficient at the outstart, and its sufficiency should be maintained. 
Rule 23 authorizes the court to require "greater or better security" 
at any time, the stipulation is executed and delivered in contempla- 
tion of such rule, and the rule impliedly becomes a part of the stipu- 
lation. The stipulation is merely given in place of the res, and takes 
the place of a fund or property applicable to the payment of a decree in 
libelant's favor. The court, in effect, rules: 

"If the claimant, with sufficient sureties, will give a stipulation conditioned 
that the claimant shall obey any lawful order or decree of the court In the 
action, the res may be released, and an order that 'greater or better security* 
be given, shall be a lawful order, within the meaning of this rule: and such 
terms of the court shall be deemed accepted by the claimant and his sureties, 
by the giving of such stipulation.' 9 . 

This does not mean that the valuation of the res may be increased; 
that is fixed once for all; but the court may direct that the security 
based upon such valuation be strengthened. Now, the stipulation is 
given in accordance with rules of court; greater or better security 
may be ordered at any time; and, in default of compliance with this 
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direction, the same rule authorizes the court to enforce the order "by 
attachment or otherwise"; and it has been held that this includes 
power to strike out the answer, if one has been interposed. The 
Virgo, 13 Blatchf. 255, Fed. Cas. No. 16,976; The City of Hartford, 11 
Fed. 89. That this is a just exercise of power, binding on the sure- 
ties, appears from this. The stipulation is not given to enable the 
claimant to appear, or appear and answer. It is simply given to 
obtain a release of the res. The claimant may answer, whether the 
stipulation for the value of the res be or be not given. If he answer, 
the court may strike out the answer if the claimant fail to comply 
with its lawful order. The rules and the stipulation contemplate 
such action by the court. With the answer stricken out, the case 
proceeds to judgment as if no answer had been filed; and the sureties 
are then called upon, to the extent of their liability, to discharge the 
judgment The sureties did not contract that they would be obli- 
gated to pay any claim of the libelant that should be established after 
answer filed, and a final determination of the issue thus raised in 
behalf of the claimant. Their liability was the same whether judg- 
ment went by default or after trial. The stipulation was to pay any 
judgment which the court had power to order. Certainly the court 
had power to order the claimant to give additional security, and in 
default thereof to strike out the answer, and thereafter leave the 
libelant to make proof of his claim, and, if he did so, to order a judg- 
ment therefor. Such a judgment is a lawful judgment, and the stipu- 
lators agreed to pay all lawful judgments, up to the amount of the 
valuation of the property. This conclusion is logical ; accords with 
the rules of the court, and with the very terms of the stipulation. 
However, it is just that the sureties should have an opportunity to 
protect themselves. Hence, if the claimant fail to observe the 
order of the court for greater or better security, the sureties should 
have an opportunity to fulfill the order. In the present case the sure- 
ties may furnish such sufficient security within 10 days from the en- 
try of an order pursuant to this opinion, and thereupon a trial of the 
issues raised by the libel and the claimant's answer may be had at 
such time as the court shall direct. Otherwise the answer will be 
deemed stricken out, and the libelant may proceed in the action as if 
no answer had been interposed. 



Digitized by 



Google 



TEBBB HAUTE * I. R. CO. V. HARRISON. 918 

TERRB HAUTE & I. B. 00. V. HARRISON et al. 

(Circuit Court of Appeals, Seventh Circuit March 1, 1898.) 

No. 461. 

U Priobitt of Railroad Mortgage — Operating Agreement — Equitable 
Lien for Betterments. 

A railroad company in possession of a branch line under an operating 
agreement wherein It agreed to take up, and hold as security, a mortgage 
thereon, cannot acquire an equitable Hen, prior to the mortgage, on any 
part of the mortgaged property, for betterments thereto, or for any bal- 
ance due it on an accounting with the mortgagor. 

8. Same— Invalidity of Operating Agreement — Equitable Lien for Bet- 
terments. 

Where a branch line, held by a railroad company under an invalid oper- 
ating agreement, was, with the consent of such company, mortgaged by 
the owner to procure money to build an extension and pay for additional 
equipments, all of which were delivered to, and for years used by, said 
company under said agreement, such company was not entitled to an 
equitable lien, prior to such mortgage, for betterments added to the prop- 
erty, either prior or subsequent to the date of the mortgage. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Appellee Benjamin Harrison, trustee, on December SO, 1896, exhibited his 
bill in the circuit court of the United States for the district of Indiana against 
his co-appellee, the Terre Haute & Logansport Railroad Company, and this 
appellant He sought to foreclose a deed of trust wherein his co-appellee 
had alienated to him on January 1, 1883, certain railroad property to secure 
the payment of bonds of that company aggregating $1,000,000, with Interest 
to be paid semiannually at the rate of 6 per cent per annum. The bill was 
taken as confessed against the Terre Haute & Logansport Railroad Company. 
Appellant answered, and filed Its cross bill. Exceptions were sustained to 
certain portions of the answer, the cross bill was dismissed for want of 
equity on demurrer, a final decree of foreclosure went in favor of appellee 
Harrison, and appellant brings the record here on appeal. 

On November 1, 1879, the Terre Haute & Logansport Railroad Company 
owned a line of railroad from Rockvllle to Logansport, In Indiana. It also 
held a road from Rockvllle south to Terre Haute, under a long lease from the 
owner, the Evansvllle & Terre Haute Railroad Company. This property, to- 
gether with all other property which the appellee railway company then had or 
might thereafter acquire for use in connection with said railroad, was on that 
day alienated to Benjamin Harrison, trustee, to secure coupon bonds aggre- 
gating $500,000, payable January 1, 1910, with interest to be paid semiannually 
at the rate of 6 per cent, per annum. Appellant then owned and operated 
a line of railway from Indianapolis westward through Terre Haute to the 
Illinois state line. Under date of November 22, 1879, the Terre Haute & Lo- 
gansport Railroad Company, as party of the first part, and appellant, as party 
of the second part, made the following agreement: 

"Operating Contract between Terre Haute and Logansport Railroad Company 
and Terre Haute and Indianapolis Railroad Company, under date of No- 
vember 22nd, 1879, for Ninety-Nine Years from December 1st, 1879. 

"This indenture, made this twenty-second day of November, A. D. 1879, by 
and between the Terre Haute and Logansport Railroad Company, a corpora- 
tion of Indiana, party of the first part, and the Terre Haute and Indianapolis 
Railroad Company, likewise a corporation of Indiana, party of the second part, 
wltnesseth: Whereas, the party of the first part Is the owner of and is oper- 
ating a line of railroad extending from Rockvllle, Parke county, Indiana, to 
Logansport, Cass county, Indiana, and, under a contract with the Evansvllle 
and Terre Haute Railroad Company, is in possession of and operating a rail- 
88F.-68 
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road extending from said town of Rockvllle to Terre Haute, Indiana, the 
said two lines of railroad being operated as one continuous line from Logans- 
port to Terre Haute, Indiana, at which latter place It connects with the line 
of railroad owned and operated by the party of the second part; and whereas, 
said line of railroad of the party of the first part is in bad repair, and poorly 
Equipped with rolling stock, and is wholly lacking in machine or repair shops, 
terminal and depot facilities, and the party of the first part has not the 
means in band to make the necessary repairs, and enlarge its equipment of 
railing stock, or build machine shops or depots, or acquire terminal facilities; 
and whereas, if said railroad of the party of the first part be operated in con- 
1 unction with the railroad of the party of the second part the present and im- 
mediate necessities of said railroad of the party of the first part can be re- 
lieved, and the said line of railroad operated with economy, and its business 
developed, to the great and mutual advantage of both parties hereto: Now, 
therefore, it is mutually agreed by and between the parties hereto: 

"Article First. That in consideration of the covenants and agreements to 
t>e performed by the party of the second part, as hereinafter specified, the 
tarty of the first part hath agreed and doth hereby agree to put said party 
of the second part, its agents, servants, and employes. Into possession of the 
line of railroad owned and operated by the party of the first part, as afore- 
said, extending from Terre Haute, in the county of Vigo, through the counties 
of Vigo, Parke, Montgomery, Boone, Clinton, Carroll, and Cass, to Logans- 
port, in said county of Cass, all in the state of Indiana, a distance of about 
116 miles, together with all property, real and personal, and all the rolling 
stock, equipment, and franchises, to said line of railroad appertaining or be- 
longing. 

"Article Second. The party of the second part, in consideration of the prem- 
ises, agrees to take charge of said line of railroad and property, and operate 
the same for a period of ninety-nine (99) years from the first day of Decem- 
ber, A. D. one thousand eight hundred and seventy-nine (1879); and after re- 
taining seventy-five (75) per cent of the gross receipts from all traffic moved 
over said line, or business done thereon, for its own separate use and ex- 
clusive benefit, the party of the second part agrees to appropriate the re- 
maining twenty-five (25) per cent, as follows, to wit: First. To the payment 
of taxes assessed against the property held and operated under this contract. 
Second. To the payment of the interest as it falls due on the first mortgage 
bonds of said party of the second part; being an issue of bonds to the 
amount of five hundred thousand dollars, bearing Interest at the rate of six 
(6) per centum per annum, payable on the first day of January, A. D. 1910, 
and secured by a deed of trust conveying to Benjamin Harrison, of Indianap- 
olis, Indiana, as trustee, the line of railroad and property of the party of the 
first part, hereinbefore described. Third. To the payment of rental accruing 
to the Evansville and Terre Haute Railroad Company for the use of its said 
line of railroad, extending from Terre Haute, Indiana, to Rockville, Indiana. 
Fourth. The surplus, If any, to be paid annually to said party of the first 
part 

"Article Third. The party of the second part further agrees that if the said 
25 per cent shall not be sufficient to pay the taxes, interest, and rental afore- 
said, and proper cost of maintaining the corporate organization of the party 
of the first part, then the deficit shall be advanced by the party of the second 
part at such time or times as may be necessary to make prompt payment of 
the said interest taxes, and rental and costs as the same become due; and 
the amount so advanced shall be charged to and repaid by said party of the 
first part to the party of the second part. 

"Article Fourth. The party of the second part further agrees that It will, 
at its own expense, during the continuance of this agreement, keep, preserve, 
and maintain the said line of railroad of the party of the first part in good 
working condition and repair, and will In like manner maintain and preserve 
in good repair all the rolling stock, buildings, fixtures, and machinery, and all 
other property, belonging and appertaining to said railroad, and taken by 
the party of the second part by virtue hereof, whether the same be received 
at the time of the taking effect of this agreement, or be hereafter acquired, 
pursuant to the terms hereof. 
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"Article Fifth. Inasmuch as the line of railroad to be operated under this 
contract is comparatively incomplete, as to rights of way, rolling stock, 
grades, embankments, cuts, trestles, bridges, fences, depots, stations, sidings, 
and terminal facilities, and other items of construction, and it is anticipated 
by both parties hereto that it will become necessary or advisable to make 
changes and additions that will be, in their nature, permanent improvements 
to said line, therefore it is understood and agreed that said party of the sec- 
ond part may, in its discretion, make such changes, additions, improvements, 
and replacements to and along said line of railroad, and may purchase and 
acquire such rights of way, rolling stock, and equipment, as to the party of 
the second part may seem advisable or necessary for the proper and success- 
ful operation of said road; and the party of the first part covenants and 
agrees to repay the party of the second part all outlays made or expenses 
Incurred 'in making such changes, additions, Improvements, purchases, and 
replacements, including any additional real estate or interests therein pro- 
cured for the use of said line of railroad. 

"Article Sixth. The party of the second part agrees to pay and satisfy all 
legal and valid claims for damages to persons or property occasioned by the 
operation of the said line of railroad by the party of the second part, and to 
save and keep harmless the party of the first part from all costs or expenses 
on account thereof. 

"Article Seventh. And it is expressly understood that the party of the first 
part will not in any way further Incumber its said railroad property, and 
will at the maturity of its bonds hereinbefore mentioned, amounting to five 
hundred thousand dollars, protect the party of the second part in its quiet 
enjoyment of the said line of railroad and property taken by the party of the 
second part under this agreement, as against a foreclosure and sale of said 
railroad and property to pay said principal, and if the party 4>f the first part 
has not the means to pay said principal, and is unable to procure the same, 
then the party of the second part agrees to advance the means to take up 
the said bonds at their maturity; but it Is expressly agreed that, in the 
event said bonds are so taken by the party of the second part, they shall 
not be deemed paid, but shall remain valid and subsisting securities in the 
hands of the party of the second part for the repayment to it by the party 
of the first part of the advances made to take up said bonds as aforesaid: 
provided, always, that the party of the first part may, if it so desires, at the 
maturity of said bonds renew them for a further period of 30 years at a 
rate of Interest not exceeding six (6) per centum p£r annum. 

"Article Eighth. It is agreed that possession of said line of railroad, fran- 
chises, and property is to be given under this indenture on the first day of 
December, A. D. 1879. And the party of the first part covenants and agrees 
to and with the party of the second part that the said party of the second 
part shall have the quiet and uninterrupted use and exclusive enjoyment 
of said line of railroad, property, and franchises for the said term of ninety- 
nine years, and shall enjoy, peaceably and without interference, all the 
powers, rights, and privileges of the said Terre Haute and Logansport Rail- 
road Company, so far as the same may be needful to maintain and operate 
said railroad in the manner aforesaid, Including the right to impose and 
collect tolls and rates for transportation of freight and passengers, as fully 
and effectually as the said Terre Haute and Logansport Railroad Company 
could do if operating said line. 

"Article Ninth. It is further agreed that if, at any time, It becomes neces- 
sary to pay any sum or sums of money to perfect the title of the party of the 
first part in and to the property taken by the party of the second part un- 
der this contract, or to protect the party of the second part in its possession 
and use thereof, and the party of the first part has not the means to pay or 
adjust the same, then the party of the second part will advance the necessary 
sum or sums. 

"Article Tenth. The party of the second part shall have the right at any 
time to retain out of any moneys in its possession, due to the party of the 
first part under this agreement, any and all sums advanced by it to the party 
of the first part; and, if the party of the second part takes up the first mort- 
gage bonds aforesaid of the party of the first part at maturity thereof, the 
party of the second part agrees that it will not enforce payment thereof 
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for the period of six (6) months from and after the date it pays the money 
for said bonds. 

"In testimony whereof, the Terre Haute and Logansport Railroad Company 
and the Terre Haute and Indianapolis Railroad Company have caused these 
presents to be executed by their respective presidents, and their corporate 
seals to be hereunto affixed by their respective secretaries, the day and year 
first above written. 

"Terre Haute and Logansport Railroad Company, 

"[Seal.] By W. R. McKeen, President 

••Attest: Geo. B. Farrington, Secretary. 

••Terre Haute and Indianapolis Railroad Company, 

••[Seal.] By W. R. McKeen, President. 

"Attest: Geo. B. Farrington, Secretary." 

Afterwards, and under date of June 21, 1888, the Terre Haute & Logansport 
Railroad Company, as party of the first part, made with appellant, as party 
of the second part, a second agreement, in words following: 

"Contract between the Terre Haute and Logansport Railroad Company and 
Terre Haute and Indianapolis Railroad Company for Operating the 
Terre Haute and Logansport Railroad Company's Extension, under Date 
of June 21st, 1883. 

•This Indenture, made this 21st day of June, A. D. 1883, by and between 
the Terre Haute and Logansport Railroad Company, a corporation of the 
state of Indiana, as party of the first part, and the Terre Haute and Indian- 
apolis Railroad Company, also a corporation of the state of Indiana, as party 
of the second part, witnesseth: Whereas, since the execution of the operat- 
ing contract of November 22d, A. D. 1879, between the parties hereto, the 
party of the first part has determined to make an extension of the Terre 
Haute and Logansport Railroad from the city of Logansport, Cass county, 
Indiana, through the counties of Cass, Fulton, Marshall, and St. Joseph, in 
the state of Indiana, to the city of South Bend, Indiana, and for the purpose 
of constructing such extension, and in order to raise money to pay for addi- 
tional equipment and permanent Improvements and betterments to the rail- 
road now operated by the party of the second part under said contract of 
November 22d, A. D. 1879, the party of the first part has decided to issue its 
bonds to an amount not exceeding one million dollars, dated January 1st, A. 
D. 1883, due January 1st,, A. D. 1913, and designated as 'The Terre Haute 
and Logansport Railroad Company's Extension Mortgage Six per Cent. 
Bonds'; and whereas, to secure the payment of said bonds the party of the 
first part, under date of January 1st, A. D. 1883, has conveyed by Its trust 
deed or mortgage to Benjamin Harrison, of Indianapolis, the railroad prop- 
erty and appurtenances now owned by the party of the first part between 
Rockville and Logansport, and also the said proposed extension of the Terre 
Haute and Logansport Railroad from Logansport to South Bend, Indiana; 
and whereas, the parties hereto desire that the said extension, when com- 
pleted, shall be operated by the party of the second part, and the boards of 
directors of the parties hereto have respectively authorized the making of 
an operating contract for said extension upon the terms and conditions here- 
inafter specified: Now, therefore, It is mutually agreed between the parties 
hereto as follows, to wit: 

"Article First In consideration of the covenants and agreements to be per- 
formed by the party of the second part, as hereinafter specified, the party of 
the first part has agreed, and does hereby agree, to put said party of the 
second part its agents, servants, and employees, into possession of the said 
extension of the Terre Haute and Logansport Railroad between Logansport 
and South Bend, a distance of about sixty-seven miles, together with all the 
property, real, personal, and mixed, and the franchises acquired or to be 
acquired for the use of said extension. 

"Article Second. The party of the second part hereby agrees to take pos- 
session, from time to time, of so much of said extension as may be ready 
for operation, and operate the same, and finally take possession of the whole 
of said extension, and to operate the same until the first day of December, 
1978, in connection with the Terre Haute and Logansport Railroad, and as 
one continuous line between the cities of Terre Haute and South Bend afore- 
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said; and after retaining seventy-five per cent, of the gross receipts from all 
traffic moved on said continuous line, or business done thereon, for Its own 
separate use and exclusive benefit, the party of the second part agrees to ap- 
propriate the remaining twenty-five per cent as follows, to wit: First. To 
the payment of all taxes assessed against the property held and operated 
under the said contract of November 22d, A. D. 1879, and this contract. Sec- 
ond. To the payment of the interest as it falls due upon the following mort- 
gage bonds of the party of the first part, to wit: Its first mortgage bonds, 
amounting to five hundred thousand dollars, payable January 1st, A. D. 1910, 
with interest at the rate of six per cent, per annum, payable semiannually on 
the first days of January and July, and its said extension mortgage bonds 
amounting to one million dollars, payable January 1st, A. D. 1913, with inter- 
est at six per cent per annum, payable on the first days of January and July 
in each year; each issue of said bonds being secured by a mortgage or deed 
of trust to Benjamin Harrison, Esq., of Indianapolis. Third. To the payment 
of the rental, as it accrues, to the Evansville and Terre Haute Railroad 
Company for the use of Its line of railroad between Terre Haute and Rock- 
ville. Fourth. The surplus, if any, to be paid annually to the party of the 
first part 

"Article Third. The party of the second part agrees that if the said twenty- 
five per cent shall be at any time insufficient to pay the taxes, interest and 
rental aforesaid, and the proper cost of maintaining the corporate organiza- 
tion of the party of the first part, then the deficit shall be advanced by the 
party of the second part at such time or times as may be necessary to 
make prompt payment of said interest, taxes, rental, and cost as the same 
become due, and the amount so advanced shall be charged to and repaid by 
said party of the first part to the party of the second part 

"Article Fourth. The party of the second part further agrees that It will 
operate said extension for the term aforesaid upon the same terms, as to the 
maintenance, repair, and preservation thereof, and payment of damages and 
costs resulting from the operation thereof, as are now required of it in its 
operation of the line of railroad between Terre Haute and Logansport under 
the said contract of November 22d, A. D. 1879; and the party of the first 
part agrees that the provisions of said contract under which the party of the 
second part is entitled to make changes, additions, improvements, and re- 
placements to said line between Terre Haute and Logansport, and to per- 
fect titles thereto and purchase additional equipment, etc., etc., and retain 
any moneys due the party of the first part, shall be, and they are hereby, 
extended and made applicable to said extension, the same as If said exten- 
sion had been Included in and covered by said contract of November 22d, 
1879. 

"Article Fifth. It is agreed that the party of the first part may renew from 
time to time, if it so desires, its said extension mortgage bonds, at a rate 
of interest not exceeding six per cent, per annum; and if the party of the 
first part be unable to pay the principal of said extension bonds, or of any 
renewals thereof, when they become due, then the party of the second part 
agrees that It will advance the money to take up said bonds or renewals, as 
the case may be, and hold them as security for the replacement to it within 
six months of the advances made by it to take them up; and, if such ad- 
vances be not paid within six months, then the party of the second part 
may enforce the collection thereof, the same as any original or other holder 
of said bonds or renewals could do upon default in payment thereof at ma- 
turity. 

"Article Sixth. The party of the first part covenants and agrees that the 
party of the second part shall have quiet and uninterrupted use and exclusive 
enjoyment of said extension until December 1st A. D. 1978, and shall enjoy 
peaceably and without interference all the powers, rights, and privileges of 
the party of the first part so far as the same may be needful to maintain and 
operate said extension in the manner aforesaid, including the right to Impose 
and collect tolls and rates for transportation of freight and passengers, as 
fully and effectually as the party of the first part could do if operating said 
extension; and the party of the second part agrees that if, at any time, it 
becomes necessary to pay any money to perfect the title of the party of the 
first part to any property taken under this contract, or to protect the party of 
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the second part In Its possession and use thereof, and the party of the first 
part has not the means to pay or adjust the same, then the party of the 
second part will advance the necessary sum or sums. 

"In testimony whereof, the Terre Haute and Logansport Railroad Company 
and the Terre Haute and Indianapolis Railroad Company have caused these 
presents to be executed by their respective presidents, and their corporate 
seals to be hereunto affixed by their respective secretaries, the day and year 
first above written. 

"Terre Haute and Logansport Railroad Company, 

"[Seal.) By W. R. McKeen, President. 

"Attest: Geo. EL Farrington, Secretary. 

"Terre Haute and Indianapolis Railroad Company, 

"[Seal.] By W. R. McKeen, President. 

"Attest: Geo. B. Farrington, Secretary.' 9 

The trust deed and mortgage of January 1, 1883, for the foreclosure of 
which the bill was filed, conveyed the road from Rock v 111 e to Logansport, 
with everything incidental thereto, the proposed extension to South Bend, 
and all after-acquired property becoming part of said line or of its equip- 
ment, and was otherwise in the usual form of such alienations. Each of the 
bonds— a 8 well those secured by the first trust deed as those secured by the 
second— was guarantied in due form "by this appellant The extension spoken 
of in the second operating agreement was, prior to November 24, 1884, duly 
made and completed. Appellant took the custody of the railroad property 
under the first operating agreement, and so held said property until the sec- 
ond operating agreement, and thereafter took the custody of the extension as 
the same was completed, and so held and operated the entire property, In- 
cluding the leased line from Rockville to Terre Haute, until November 13, 
1806, when a receiver was appointed for that company by the circuit court 
of the United States for the district of Indiana; and said property has since 
been in the custody of the said court, pursuant to said receivership. 

The answer filed by appellant, as well as its cross bill, showed that appel- 
lant had received as gross earnings of the road from Terre Haute to South 
Bend $8,550,159.04; that it had expended for operating purposes $7,593,793.36; 
that It had expended for taxes on the property, in payment of Interest on the 
bonds of the two series, and for rent on the short line from Rockville to Terre 
Haute, a total of $1,752,462.86; and that from time to time during the period 
commencing with its custody of the road under the first operating agree- 
ment, and ending with the receivership, it had expended in betterments, ap- 
parently on that part of the line between Rockville and South Bend, and in 
operating equipment, $781,979.59. A portion of the equipment added to the 
property by appellant In 1892 was 100 box cars, upon which it is said Blair & 
Co., the manufacturers, still have some claim for a balance yet unpaid, in the 
form of promissory notes made by appellant, and held by said Blair & Go. 
The answer and cross bill showed further that up to October 31, 18S2, appel- 
lant had received as gross earnings of the road $744,010.94; that the amount 
expended up to the date last mentioned for betterments and operating ex- 
penses was $955,140.99; that, of the sum last named, $59,38850 was for bet- 
terments; that the amount expended up to the last-named date for rent 
of the line from Rockville to Terre Haute, for interest on the mortgage, and 
for taxes, was $136,622.30; that the total gross earnings up to October 31, 
1883, was $1,087,923.19; that the total expended up to the date last mentioned 
for betterments and operating expenses was $1,331,783.23; that the total ex- 
pended for rent, Interest, and taxes up to the same date was $215,974.34; 
and that, assuming the contracts to be valid, there was on October 31, 1898, 
a large balance due from the Terre Haute & Logansport Railroad Company 
to appellant, of which, as computed by appellant, $443,994.57 was for Im- 
provements, betterments, and additions to said property; "and, to that ex- 
tent, defendant [appellant] says that diversions were made from gross 
earnings to pay taxes, Interest, and rentals during the period" from December 
1, 1879, to October 31, 1896. The theory favored in appellant's pleading Is 
that Its guaranties on the bonds and both the operating agreements were 
ultra vires and void. In either case,— that Is, whether these guaranties and 
agreements be held void or valid,— appellant asserted a large balance as due 
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to It on an accounting with the Terre Haute & Logansport Railroad Company, 
and claimed a lien for such balance prior to appellee Harrison's extension 
mortgage, or that appellee Harrison, representing the extension bondholders, 
ought, in equity, to pay said balance, as a condition precedent to foreclosure. 

John Q. Williams, Lawrence Maxwell, Jr., and S. O. Pickens, for 
appellant. 
W. H. H. Miller and John B. Elam, for appellee. 

Before JENKINS and SHOWALTER, Circuit Judges, and SKA 
MAN, District Judge. 

SHOWALTER, Circuit Judge, after making the foregoing state 
ment, delivered the opinion of the court 

When the second operating agreement is read in connection with 
the first, and with the guaranty engagement indorsed by appellant 
on each of the bonds of both issues, it becomes obvious — assuming 
the validity of both agreements — that no interest or estate vested in 
appellant which can be deemed prior to the extension mortgage. 
Appellant became bound for the payment of each bond of each series 
by its special contract indorsed thereon. That provision of the first 
agreement wherein the Terre Haute & Logansport Railroad Company 
engaged that it would not further mortgage the property is annulled 
by the second agreement. The debt secured by the extension mort- 
gage is not only the debt of appellant by its contract with each 
bondholder, but appellant stipulated with the Terre Haute & Logans- 
port Railroad Company, in the second agreement, that it would pay 
both the coupons and the bonds. Keeping its engagements as ex- 
pressly made in the second agreement, no interest vested by either 
writing in appellant could have interfered with the lien of the exten- 
sion mortgage. The sense of the second writing plainly is, in effect, 
that, as against any interest in appellant by force of either writing, the 
Terre Haute & Logansport Railroad Company had the right to make 
the extension mortgage a prior lien. This engagement, as between 
appellant and the Terre Haute & Logansport Railroad Company, 
would "be available to Harrison, trustee, in foreclosing the extension 
mortgage, on the principle of equitable subrogation. Whatever the 
Terre Haute & Logansport Railroad Company could insist on in favor 
of the extension mortgage by its contract with appellant would be 
available to Harrison, trustee, in a foreclosure by him of that mort- 
gage. Plainly, appellant could not — assuming the writings to be 
valid — resist the foreclosure, or claim priority over the extension 
mortgage as to any property otherwise subject to the same. 

But it is now said that the guaranty agreements on the bonds and 
the two operating agreements are ultra vires and void, and that the 
court must look to the status, as thus denuded of all such enforceable 
special contract engagements, to determine the rights of the parties. 
Appellant cites the maxim that he who seeks equity shall do equity. 
That rule, as applied in strictness, meets the case of a defendant 
against whom action is sought on the chancery side, and who, by rea- 
son of his status as defendant, is enabled, as against complainant, to 
claim some advantage or benefit which on his own bill in a direct pro* 
ceeding would not have been available. For instance, what is called 
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"the wife's equity to a settlement" was enforced as against a husband, 
or his creditors, who found it necessary to go into chancery to reach 
or reduce to possession her property. But here the insistence is that 
appellant's money has gone into the mortgaged property; that, in so 
putting it there, appellant was not a volunteer, nor a donor, nor a 
wrongdoer; and that neither the Terre Haute & Logansport Railroad 
Company, nor its grantee, Harrison, trustee, ought to hold the prop- 
erty without refunding to appellant at least the value added thereto 
by improvements made with appellant's money. We do not clearly 
see that the claim is separable from that class wherein a court of 
chancery is asked to declare an equitable lien or to construct a trust 
in the interest of one whose property is traceable, without his fault, 
and under circumstances where a gift could not have been intended, 
into, and has become an indistinguishable part of, a larger property 
belonging to another. Is there here a subject-matter for the applica- 
tion, as against appellee Harrison and the bondholders, of that reme- 
dial fiction known on the chancery side as an "equitable lien" or a 
"constructive trust"? Or, as counsel for appellant would probably 
state the case, is the position of appellee Harrison, as representing the 
bondholders, such that a decree of foreclosure ought not to have gone 
in his favor without exacting from him payment to appellant to the 
extent of whatever value had been added to the property by audi bet- 
terments and equipment as were provided by appellant? 

In reasoning about the case, we think a distinction may be made 
between betterments and equipment added by appellant to the railroad 
property prior to the extension mortgage, and such as were added sab- 
sequent to the execution of that instrument The money advanced 
by the bondholders or mortgagees under the extension mortgage was 
at once expended, either by or at the instance of appellant, in building 
the extension of the road from Logansport to South Bend, and in im- 
proving that portion of the road from Rockville to Logansport Ap- 
pellant forthwith took, if not the $1,000,000 itself, at least the property 
into which that money was converted, and retained and used the same, 
and appropriated the earnings thereof until the default which entitled 
appellee Harrison to enter by the terms of the extension mortgage; 
that is, for 12 years. Since appellant in fact made for its own benefit 
this use of the money of the mortgagees, or of what was bought with 
that money, it ought not to retake the special property, or any part 
thereof, which formed the consideration to the mortgagees for such 
advancement, without returning the money, or the appropriate portion 
thereof. In other words, the status of the case, as it remains when 
the operating contracts are deemed void, shows no equity in appellant, 
so far as concerns the betterments added prior to the extension mort- 
gage, or prior to July, 1883, to prevent the foreclosure. If the first 
operating agreement is to be deemed void, then the custody by ap- 
pellant at the time of the execution of the extension mortgage must 
be referred to an actual, legal possession then vested in the 'Terre 
Haute & Logansport Railroad Company. Assuming that appellant, 
while having the custody of the road, from 1879 to 1883, had spent, 
not some portion of the f 500,000 borrowed under the mortgage of 1879, 
nor a portion of the moneys yielded as earnings by the road itself, but 
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its own money, in adding to the road betterments and equipment, 
still, within the actual intent of both companies, such betterments and 
equipment were merely part of a single property, and the Terre Haute 
& Logansport Railroad Company, being in possession and having title 
to that property, alienated the same to Harrison, trustee, by the ex- 
tension mortgage. Let it be supposed that appellee Harrison and 
the bondholders, when they took the extension bonds, had notice of 
such facts as would have been a sufficient basis for the declaration or 
construction by a court of chancery of a trust on the entire property 
to repay to appellant the money expended by it in added betterments 
and equipment, then possibly such trust might have been declared, if 
the 11,000,000 paid by the bondholders had gone to and been used by 
the Terre Haute & Logansport Railroad Company for purposes of its 
own, and with which appellant was not, and never became, concerned. 
But the fact remains, as said, that the money paid by the bondholders 
was spent at the instance of, if not directly by, appellant itself, in 
building the extension to South Bend, and in improvements on that 
part of the road between Rockville and Logansport, and all this prop- 
erty into which the f 1,000,000 was converted went immediately into 
the custody of appellant, and appellant used the same, and took the 
earnings thereof, besides the incidental benefit to its road from Indian- 
apolis to the state line, for many years, and until the right of entry 
vested in appellee Harrison for default in the conditions of the mort- 
gage. To now construct a trust or lien whereby appellant must be 
paid out of the property the amount invested by it in betterments and 
equipment prior to 1883 would really mean that appellant, after en- 
joying for 13 years the benefit of the money advanced by the bondhold- 
ers, could also retake the consideration for which that advance was 
made. The bondholders, in fact, and within the intent of all con- 
cerned, parted with their money for a mortgagee's interest in the rail- 
road property with all betterments and equipment as extant in Janu- 
ary, 1883. There can be no equity whereby appellant may take back 
a portion of the property free from the lien paid for by the bondholders 
with money which appellant has in effect since used for its own benefit. 
Suppose the appellant, being still solvent, had chosen in 1896 to 
disregard the operating contracts, as ultra vires and void, and had 
abandoned the Terre Haute & Logansport Road, and that appellee 
Harrison had thereupon proceeded to foreclose the extension mort- 
gage; could appellant, as against the foreclosure, have been entitled 
to a lien superior to the mortgage for the cost of betterments and 
equipment .put in the property prior to 1883, after using for its own 
profit for a dozen years the additional betterments and improvements 
into which the f 1,000,000 paid by the bondholders was converted? 
Could a portion of that interest in the property for which the f 1,000,000 
was advanced be taken from the bondholders, and given to one who in 
fact converted the f 1,000,000 so paid into betterments and improve- 
ments, and had had for so many years the exclusive use of that prop- 
erty, and then voluntarily abandoned the same ? What we now speak of 
is the status as concerns the betterments put into the property prior to 
January 1, 1883. Betterments added subsequent to the extension mort- 
gage will be considered later in this opinion. The fact that the ap- 
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pellant advanced the money with which the Terre Haute & Logansport 
Railroad Company for so long a period paid the coupons on the exten- 
sion mortgage is only material upon the point now under discussion, 
as having served to prevent a foreclosure, and prolong appellant's 
use and control of the mortgaged property. Appellee Harrison has, 
as concerns betterments and improvements made prior to 1883, not 
only the better equity, arising out of the status as denuded of valid 
operating contracts, but, since condition broken, and by the terms of 
the extension mortgage, he would seem to have the right of entry or 
possession, — in other words, the legal title. 

As betterments and equipments were added to the railway property 
after July, 1883, they became subject to the mortgage, and title thereto 
vested in the Terre Haute & Logansport Railway Company. Appellant 
had notice, in adding such betterments and equipment, that the mort- 
gage would cover the same. A contract charging after-acquired prop- 
erty becomes, in equity, a lien from the time such property is acquired, 
as against volunteers and persons having notice. - 3 Pom. Eq. Jur. § 
1236; also, sections 1235 and 1234. Betterments and equipment 
added after January, 1883, came within the mortgage lien by an agree- 
ment for which value had been already paid. A lien or charge 
actually extant in favor of a vendor or third person when the Terre 
Haute & Logansport Company took proprietorship over a given prop- 
erty then added to its road could not, of course, be divested or made 
subject to the mortgage. But an equitable lien or a constructive 
trust, such as is proposed in favor of appellant, is a remedial measure. 
It attaches on a title initially clear and exclusive in the party who is 
to be declared a trustee. If the Terre Haute & Logansport Railroad 
Company could not, as against appellee Harrison and the bondholders 
represented by him, have voluntarily declared itself a trustee of the 
railroad property to the extent of betterments and equipment added 
by appellant, then a court of chancery cannot make that company such 
a trustee. This, in effect, was the ruling in Thompson v. Railroad 
Co., 132 U. S. 68, 10 Sup. Ct. 29. In that case the additional seven 
miles of road had vested in the lessor company, free from any claim or 
lien to secure the contractor's certificates, as between the holders of 
those certificates and the bondholders. The mortgage made by the 
lessor company (apparently as a volunteer and without consideration) 
and the lessee company upon the seven miles of road to secure the 
contractor's certificates, and the resolution of the former company "to 
give effect to the [lessee company's] agreement for the lien on the 
earnings" to secure the payment of the contractor's certificates, and 
the subsequent engagement of the lessor company, on cancellation of 
the lease and assumption by that company of the custody of the road, 
to either pay the contractor's certificates, or surrender that portion of 
the road back to the lessee company, were so many attempts to do what 
the lessor company could not do, namely, make the contractor's certifi- 
cates a lien on the after-acquired property prior to the original mort- 
gage. As the seven miles of road was constructed, and became a part 
of the main line, the title thereto passed to the lessor company; and, 
being after-acquired property, said extension became subject to the 
original mortgage. The lessor company could not itself declare a 
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trust on that part of the road, or the earnings thereof, which would 
take priority over the original mortgage. Nor could a court of equity 
convert the lessor company into a trustee; that is, construct a lien or 
trust which would have such priority. Having notice of the prior 
mortgage, the contractors built the addition or extension. They did 
not — and this, possibly, they might have done — reserve any lien in 
their favor as a condition upon which they parted with their labor 
and material; but, being simply creditors of the lessee company, the 
lessor company attempted to fix in their favor a lien which should be 
prior to another lien long before contracted by the lessor company for 
value to the bondholders. 

The proposition to charge the railroad property itself with the 
cost or present worth of improvements and equipment furnished by 
appellant during its custody of the road is doubtful on other grounds. 
For aught that appears, the money used by appellant in paying for 
such improvements and equipment may have been yielded by the road 
itself. Can a trust be fixed on the property, unless appellant's own 
money, as distinguished from the earnings of the road, be traceable 
into the same? 5 appellant's own money were used in providing the 
improvements and equipment added, for instance, prior to 1883, did 
appellee Harrison have notice of that fact when he took the extension 
mortgage? The cross bill and answer showed that he knew of the 
custody and use of the road by appellant, but this does not mean that 
he knew the state of the disbursements by appellant, and the special 
source from which the particular money used in paying for improve- 
ments and equipment, and which might thus be identified as present 
in the same, had been taken. Counsel for appellant state the propo- 
sition for which they contend in the following words: 

"Appellant's right to compensation is measured by the enhancement in 
value of the Terre Haute & Logansport property caused by the Improvements 
and additions made upon or to it by appellant,— not exceeding, however, the 
outlay of appellant on account thereof,— and for the amount thus ascertained 
equity gives appellant a first lien upon the property; for both contracts were 
made in good faith, and the Improvements and additions to the property 
were made In good faith, whilst appellant was in possession under a oon tract 
which both parties believed to be valid/' 

They also quote from section 1241 of volume 3 of the second edition 
of Pomeroy's Equity Jurisprudence: 

"Where a party lawfully in possession under a defective title makes per 
manent improvements, if relief Is asked in equity by the true owner he will 
be compelled to allow for such improvements." 

But suppose the party, having custody or enjoyment of the property 
for some purpose of hid own by a contract with the general owner, 
who himself remains legally vested with possession, adds betterments 
which become part of the property,* and suppose the general owner 
then, at the instance of said party, mortgages the property, and the 
money paid by the mortgagee is thereupon expended for further better- 
ments, and the party first mentioned takes for a series of years the 
exclusive use and benefit of the improvements so paid for, and then, it 
being considered that his contract with the general owner was void, 
as beyond the power of either, abandons the property; shall he go 
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with the profits or benefits derived from the money of the mortgagee^ 
and take with him a portion of what the mortgagee received in return 
for the money advanced? Shall the mortgagee, after entry for con- 
dition broken, be declared a trustee for the benefit of such party? Is 
the mortgagee in such case a purchaser for value and with notice of 
facts out of which a trust can be constructed as against him and in 
favor of such party? 

Appellant has advanced money wherewith debts of the Terre Haute 
& Logansport Railroad Company, in the form of taxes, rent, and inter- 
est, have been paid. The rents were obligations for the use of the 
short line from Rockville to Terre Haute— a piece of road apparently 
or possibly (as to the leasehold estate) not comprehended in the exten- 
sion mortgage. The interest was part of the coupon indebtedness se- 
cured by the mortgage here in question and the prior mortgage. 
These coupons were extinguished by the payment, and with them, and 
as far as they were concerned, the mortgage lien securing their pay- 
ment The debt for taxes, and whatever lien could have been asserted 
in that behalf, were also extinguished. The Terre Haute & Logans- 
port Railroad Company was bound to the mortgagee to pay the taxes 
and interest. But counsel for appellant rest their case upon the 
proposition before quoted from their argument. They contend for an 
equitable lien in favor of appellant for the value added to the property 
by the improvements and equipment provided by appellant. To this 
extent they would have appellee Harrison converted into a trustee for 
the benefit of appellant, as having a claim superior in equity to that 
of the bondholders. The theory that there has been a diversion — to 
the payment of interest — of income which ought to have been devoted 
to operating expenses does not seem to be insisted on. But the doc- 
trine of Fosdick v. Schall, 99 U. S. 235, as further expounded by the 
chief justice in Morgan's L. & T. R & S. S. Co. v. Texas Cent. Ry. Co., 
137 U. S. 171, 11 Sup. Ct. 61, is plainly excluded from the present case. 
Nothing has been said in the argument as distinguishing the 100 box 
cars made by Blair & Co., and put into the equipment of the road in 
1892 from other equipment and improvements added while appellant 
was in custody of the property. It is, of course, for Blair & Co. to 
themselves assert any right remaining in them as against any portion 
of the mortgaged property. The decree is affirmed. 



SWIFT et al. v. SHEEHY. 

(Circuit Court, W. D. Missouri, W. D. June 27, 189&) 

No. 2,256. 

Lease— Lien fob Improvements. 

Under a lease which provides that at the expiration of the term the 
lessor shall allow the lessees for improvements placed upon the premise a. 
and that the lessor shall become the owner of such improvements "upon 
payment to the lessees of said sum," the lessees have an Implied lien upon 
the premises, which may be enforced in a court of equity. 

Frank Hagerman, for complainants. 

Kozzelle & Walsh and W. B. Douglass, for defendant 
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PHILIPS, District Judge. This is a bill in equity to enforce a 
lien upon certain real estate fop the value of improvements placed 
thereon by complainants, as lessees, under a contract of lease with 
the defendant, as lessor. The lease ran for 10 years, expiring on 
the 1st day of April, 1898. The lease contained the following pro- 
vision: 

"At the expiration of said period of ten years for which this lease is made, 
the buildings and Improvements placed on said lots by said lessees or their 
assigns shall be appraised by three disinterested parties, of whom each party 
to this lease shall select one, and the two thus selected shall choose a third, 
and the value of such improvements so fixed shall be paid to said lessees by 
the lessor; and the lessor shall thereupon become the owner of, and be en- 
titled to the possession of, such buildings and improvements, upon payment 
to the lessees of said sum so fixed by said appraisers, which sum lessor 
agrees to pay within thirty days after such appraisal shall have been made." 

The bill alleges that timely notice was given by the lessees to 
the lessor that the lease would not be renewed, and asking for the 
selection of the appraisers to value the improvements placed by the 
lessees upon the property, which is claimed to be of the value of 
f25,000; that, conformably to said contract, each of the parties 
proceeded to and did select an appraiser, but that the two apprais- 
ers thus selected failed to either agree upon the valuation of the 
buildings placed by the lessees on the premises, or upon a third 
party to act as such third appraiser. The complainant then al- 
leges that the defendant refused to make any payment for said 
buildings and improvements, and refuses to make any agreement 
as to their value, wrongfully claiming that he is not required, under 
said agreement, to make any purchase, or to make any payment, 
or in any wise carry out said agreement, "and refuses to take or 
accept the possession of the property, although tendered to him sub- 
ject to the lien which the complainants may have, and wrongfully 
refuses to recognize that the complainants have a lien upon the real 
estate aforesaid for the value of the improvements." The prayer 
of the bill is that the court ascertain and decree the amount of com* 
pensation that they are entitled to for the buildings and improve- 
ments aforesaid, with interest thereon, and that the same be de- 
clared as a charge and lien upon the real estate aforesaid, and that 
said lien be enforced, and for all proper relief, etc. To this bill 
defendant has demurred on the principal ground that the complain- 
ants have an adequate and complete remedy at law on the contract, 
and have no standing in a court of equity for the relief prayed for. 

The controversy between the respective counsel centers upon 
the question of law as to whether or not, under the terms of this 
contract, there is any implied lien in favor of the lessees for the 
value of the improvements placed by them upon the land. Both 
parties concede that, if there be any such implied lien, it is enforce- 
able on the equity side of the court. Counsel for defendant has 
referred the court to a number of decisions holding that upon a sim- 
ple contract of lease, authorizing the lessee to make certain improve- 
ments upon the leased premises, to be paid for by the lessor upon 
the termination of the lease, without any provision, express or im- 
plied, giving the lessee a lien for the value of such improvements, 
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the remedy for a breach of the contract on behalf of the lessee is 
only at law, as for damages for breach of covenant; citing Speera 
v. Flack, 34 Mo. 101; Kutter v. Smith, 2 Wall. 491; The Confiscation 
Cases, 1 Woods, 221, Fed. Cas. No. 3,097; Whitlock v. Duffield, 2 
Edw. Ch. 366; Allen v. Culver, 3 Denio, 285; Taylor v. Baldwin, 10 
Barb. 582; Printing Establishment v. De Westenberg, 46 Hun, 281; 
Hite v. Parks, 2 Tenn. Ch. 373; Gardner v. Samuels, 47 Pac. 935, 116 
Cal. 84; Bream v. Dickerson, 2 Humph. 126. On the other hand, com- 
plainants' counsel cites a number of authorities as taking a much 
broader view of this question; some of them holding that in all 
such contracts there is an implied understanding that the improve- 
ments made upon the premises under such contract shall attach to 
the property until the value thereof is paid to the lessee. Railroad 
Co. v. Shortridge, 86 Mo. 662-665; Van Rensselaer v. Penniman, 6 
Wend. 569; Bresler v. Darmstaetter, 57 Mich. 311, 23 N. W. 825; 
National Waterworks Co. v. Kansas City, 10 C. C. A. 653, 62 Fed. 
853-864; Hopkins v. Gilman, 22 Wis. 455; same case on second ap- 
peal, 47 Wis. 581, 3 N. W. 382; Ecke v. Fetzer, 65 Wis. 55, 26 N. W. 
266; Copper v. Wells, 1 N. J. Eq. 10; Berry v. Van Winkle, 2 N. J. Eq. 
269; Conover v. Smith, 17 N. J. Eq. 51; Mullen v. Pugh (Ind. App.) 45 
N. E. 347; Gray v. Cornwall's Assignee (Ky.) 26 S. W. 1018; and Fowl- 
er v. Insurance Co., 28 Hun, 195. The National Waterworks Case is 
valuable principally for the proposition that the party entitled to 
take the improvements on payment of the purchase money is not 
entitled to the possession thereof until the purchase price agreed 
upon, or fixed by the court, is paid. In my humble judgment, the 
case of Speers v. Flack, supra, is an apt illustration of what the 
conservative and safe rule in such cases ought to be. In that case 
the contract simply provided that if, at the expiration of the term, 
any buildings should remain on the premises, erected by the lessees, 
the same should be appraised by disinterested persons, two of whom 
should be elected by each of the parties, and the fifth by those first 
chosen; and "said parties of the first part [the lessors], or their rep- 
resentatives, are to allow and pay to the parties of the second part 
[the lessees], or their representatives, the appraised value of said 
buildings." The lessees holding over after the expiration of the 
term, the lessors brought an action of unlawful detainer. As the 
appraised value of the improvements had not been paid to the 
lessees at the time of the institution of the suit, the trial court held 
that the plaintiffs could not recover until they had paid or tendered 
to the defendants the appraised value of said improvements. It 
was of this state of the case that the supreme court said : 

"The lease was for a fixed and determinate period of time, at the expiration 
of which the lessors became entitled, by operation of law, to the possession 
of the demised premises. There is nothing in the deed, expressed or Implied, 
by which the right of the lessors to a return of the possession was made to 
depend upon the previous performance of the covenant to pay for the im- 
provements. The agreement to pay is a covenant, the nonperformance of 
which entitled the leasees or their assignees to an action for damages, but 
nothing more." 

But it is to be observed from the contract of lease in question 
that there is an express stipulation that "the value of such improve* 
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ments shall be paid to the said lessees by the lessor, and the lessor 
shall thereupon become the owner of, and be entitled to the possession 
of, such buildings and improvements upon the payment to the les- 
sees of said sum so fixed," etc. So there is in this contract, distin- 
guishing it from the cases principally relied upon by the defendant's 
counsel, an express provision that the lessor can only become the 
owner of, and be entitled to the possession of, the buildings and im- 
provements, upon the payment to the lessees of the value thereof. 
And, when we arrive at the determination of the question as for what 
purpose this ownership and possession of the premises were to be 
withheld from the lessor until payment for the value thereof was made, 
it seems to me we have reached a proper solution of this controversy. 
At common law, under a contract of lease by which the lessee was 
permitted to make improvements upon the land during the existence 
of his lease, without further express reservation at the termination 
of the term, the improvements went with the land back to the lessor. 
The contract in question does not only require the lessor, at the ter- 
mination of the lease, to pay the lessees the value of the improve- 
ments, but it, in effect, entitles the lessees to retain the ownership 
and possession until the lessor shall pay them therefor, giving them 
thereby an implied lien upon the improvements as security for the 
value thereof. The case at bar therefore differs in this material re- 
spect from the case of Speers v. Flack, supra, in that there is some- 
thing expressed in the deed "by which the right of the lessor to a 
return of the possession was made to depend upon the previous per- 
formance of the covenant to pay for the improvements"; the clear 
intimation of the court being that, if there had been such a provision 
respecting the retention of possession until the performance of the 
covenant to pay for the improvements, there would have been an 
implied lien therefor. These observations are quite applicable like- 
wise to The Confiscation Cases, supra, for the reason that the lease 
there did "not contain a word which looks like the creation or ex- 
pectation of a lien on the property itself," because it contained no 
provision giving the lessee the right to retain the ownership and 
possession of the improvements until payment therefor was made 
by the lessor. And it will be found, on examination of the authori- 
ties pro and con upon this much-debated question, that the decisions 
turned largely upon, the question of fact as to whether or not there 
was any express provision in the contract that the valuation of the 
improvements should constitute a lien upon the property, or whether 
it contained any terms from which such lien could be implied. With- 
out taking the time or labour to review the authorities and make 
an analysis thereof, it seems to me that, wherever it affirmatively ap- 
pears from the contract itself that the lessee is given the right to 
retain possession of the premises until the lessor compensates him 
for the value of his improvements, the very object of such retention 
is to give him an additional security for his protection. For what 
purpose was the possession of the premises, in effect, to be retained 
by the lessees until compensated for the value of their improvements? 
©ertainly the effect of the provision was not to vest in the lessees the 
legal title to the lessor's real estate, but the manifest object was to 
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give them the right of possession, as a security for their claim; and as 
they could not continue the use of the property without accounting 
to the lessor for the rental, if they did not wish to continue the use, 
as they declared, at the end of the ten-years term, it seems to me that 
they have a right to go into a court of equity, and tender possession 
to the lessor, and have their equitable lien thereon enforced, as a 
means of making their security available. In this respect the right, 
in principle, differs little from that of a vendee in possession of real 
property, the legal title to which is in the vendor, in which case, on 
default of payment by the vendee, the vendor has several remedies. 
He may sue on the contract, at law, to recover judgment for the pur- 
chase money, and levy the execution on the property and sell it; or he 
may bring ejectment for possession, in which case the vendee within 
proper time may go onto the equity side of the court, and tender the 
contract money and demand a deed; or the vendor may in the first in- 
stance, notwithstanding he holds the legal title, go into a court of 
equity and demand that the vendee come forward with the money, or 
be forever foreclosed. The vendor holds the legal title as mere se- 
curity for the payment of the purchase money; and as said by the 
court in Hansbrough v. Peck, 5 Wall. 506: 

"In case of persistent default, his better remedy, and, under some circum- 
stances, his only remedy, is to institute proceedings in the proper court to 
foreclose the equity, where partial payments or valuable. Improvements have 
been made. The court will usually give him a day to raise the money,— 
longer or shorter, depending upon the particular circumstances of the case,— 
and to perform his part of the agreement" 

So here the lessees are entitled to retain possession of this prop- 
erty, as security for their claim against it, until the lessor complies; 
and they ought not to be required by an action at law to surrender 
the advantage of this additional security, but ought to be permitted 
to call the lessor into a court of equity, where the rights of the parties 
can be determined according to the very justice of the case, and their 
equitable lien preserved by lis pendens against the lessor and all the 
world. See Allen v. Taylor, 96 N. C. 37, 1 S. E. 462. The demurrer 
to the bill is overruled. 



ALBSSANDRO IRR. DIST. V. SAVINGS & TRUST (JO. OF CLEVELAND, 

OHIO, et al. 

(Circuit Court, S. D. California. June 29, 1898.) 

LlBX ON InVALIU CORPORATE BONUS— FORECLOSURE— CROSS BlLL. 

Where corporate bonds recite their issue under a certain valid statute, 
and in pursuance of its provisions, and nothing upon their face indicates 
their Invalidity, a defendant to a bill, seeking their sale in part satisfac- 
tion of certain Hens, may, by cross bin, show that they are in reality void, 
and thus prevent the court from decreeing a sale, whereby they may pass 
for value to Innocent purchasers. 

Wm. J. Hunsaker, for Savings & Trust Go. of Cleveland, Ohio, and 
others. 

F. W. Gregg, Geo. J. Denis, and Charles Wellborn, for Alessandro 
Irr. Dist 
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BOSS, Circuit Judge. This cross bill, to which a demurrer has 
been interposed, was filed by leave of the court, in the case of Sav- 
ings & Trust Company of Cleveland, Ohio, against Bear Valley 
Irrigation Company and others, pending herein. It is conceded on be- 
half of the demurrants that the cross bill shows that the bonds thereby 
sought to be annulled are void, but it is contended that, as it shows 
upon its face that the bonds were sold or exchanged for purposes and 
pursuant to a pretended contract not authorized by law, they can be 
defended against in an action at law, and that, therefore, a court of 
equity will decline to give relief. It appears from the averments of 
the cross bill that the cross complainant is a corporation of the state 
of California, organized and existing under and by virtue of the act 
entitled "An act to provide for the organization and government of 
irrigation districts and to provide for the acquisition of water and 
other property and for the distribution of water thereby for irrigation 
purposes," approved March 7, 1887 (St CaL 1887, p. 29). The validity 
of that statute was sustained by the supreme court of the United 
States in the case of Irrigation Dist. v. Bradley, 164 U. S. 112, 17 
Sup. Ct. 56. By that act, as amended by the acts of March 20, 1891 
(St. CaL 1891, pp. 142, 147), the croes complainant was, among other 
things, authorized to acquire, either by purchase or condemnation or 
other legal means, all lands, waters, water rights, and other property 
necessary for the construction, use, supply, maintenance, repair, and 
improvements of reservoirs, canals, and other waterworks, and, sub- 
ject to certain prescribed conditions, was authorized to issue its bonds 
and to dispose of them in two ways: In case of the purchase of 
property necessary for the purposes of the district, to pay for the 
same in bonds at their par value; or to sell the bonds for not less 
than 90 per cent, of their face value, from time to time, and in such 
quantities as should be necessary and most advantageous, to raise 
money for the acquisition of the necessary property and water rights, 
and the construction, etc., of the necessary canals and waterworks. 

While counsel for the demurrants, one of whom is the Savings & 
Trust Company of Cleveland, Ohio, concede that the cross bill alleges 
facts showing the invalidity of the bonds in question, it is not claimed 
that the bonds themselves show upon their face such invalidity. 
They recite upon their face that they were issued under and by virtue 
of the provisions of the state statute referred to, and in pursuance 
of its provisions. The cross bill shows that one of the purposes of 
the original bill is the sale of these bonds, therein alleged to be held, 
among other property, as security for the payment of certain re- 
ceiver's certificates, alleged to be held and owned by the complainant 
Savings & Trust Company, and sought to be foreclosed, qmong other 
liens, by the original bill herein. As the bonds do not show upon 
their face that they are invalid, and the cross complainant is a party 
defendant to the bill which seeks their sale in part satisfaction of 
certain liens, it is, I think, entitled to show by cross bill the in- 
validity of the bonds, to the end that this court be not called upon to 
decree the sale of bonds fair upon their face, but in reality void, and 
which may thereby pass for value into the hands of many different 

88F.-W 
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purchasers, and result in a multiplicity of suits to enforce their pay- 
ment 

An order will therefore be entered overruling the demurrer, with 
leave to the defendants to answer within 20 days. 



BOYLE v. FARMERS' LOAN & TRUST GO. (two cases). 

HUNTINGTON v. SAME. 

(Circuit Court of Appeals, Fifth Circuit May 81, 1898.) 

Nos. 661, 662, 663. 

Railroads— Sals on Foreclosure— Rights of Purchaser. 

The purchaser of railroad property at foreclosure sale is not entitled 
to the earnings of the road after confirmation, where he has persistently 
delayed compliance with his bid, and has not paid the purchase money. 

Appeals from the Circuit Court of the United States for the Eastern 

District of Texas. 

No. 661. 

J. A. Baker and R S. Lovett, for appellant. 

L. W. Campbell, M. F. Mott, and J. P. Blair, for appellee. 

No. 662. 

J. P. Blair, J. A. Baker, and R. S. Lovett, for appellant. 
L. W. Campbell and M. P. Mott, for appellee. 

No. 663. 
J. P. Blair, for appellant 
L. W. Campbell and M. P. Mott, for appellee. 

Before PARDEE, Circuit Judge, and SWAYKE and PARLANGE, 
District Judges. 

PER CURIAM. The record shows that the Pacific Improvement 
Company is the real party in interest represented in these several ap- 
peals, that company being the purchaser represented by Wilbur P. 
Boyle, and the owner of the 614 bonds, which said Boyle represents, 
and the owner of the Lackawanna claim set up as a lien prior to that 
of the first mortgage bonds; that the purchaser at the sale under the 
decree, and as a part of the consideration, and in addition to the sum 
bid, took the property upon the express condition that he would pay off 
and satisfy, among others, the Lackawanna claim; and that the reser- 
vation of the sum of f 187,000 out of the earnings of the road to await 
the decision of the supreme court of the Lackawanna claim is in the 
direct interest of the appellants. Neither in law nor in equity is the 
purchaser under the foreclosure sale entitled to the earnings of the 
property since the decree of confirmation, because, among other 
things, he has persistently delayed complying with his bid. There is 
no merit in any of the above-entitled appeals. The effect of the ap 
peals has been to pass the day within which the purchaser was or- 
dered by the circuit court to comply with his bid. We notice, in the 
terms of the decree of foreclosure under which the sale was made, the 
court reserved the right to resell the property upon the failure of the 
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purchasers, or their successors or assigns, to comply within 20 days 
with the order of the court with regard to paying in the balance of the 
purchase price. The decree of November 12, 1897, requiring the pur- 
chaser to comply with his bid, is amended so as to insert in lieu of the 
13th day of December, 1897, the 1st day of July, 1898, as the time 
within which the purchaser shall comply with his bid and pay in the 
balance of the purchase price, and, as amended, the said decree is in 
all respects affirmed; and the decree of November 12, 1897, denying 
the purchaser's right to the earnings of the railroad property since the 
confirmation of the sale, is also affirmed. 



APIS et al. v. UNITED STATES 

(District Court S. D. California. February 21, 1886.) 

No. 84a 

1. Grant of Lands under Judicial Investigation— Power of Congress. 
Act Jan. 12, 1891, and the patent issued in pursuance thereto, granting 
to the Mission Indians a portion of the lands embraced within the Mex- 
ican grant, "La Jolla Rancho," are valid, and withdrew the lands so 
granted from the operation of Act Jan. 28, 1879, permitting the legal repre- 
sentatives, successors, or assigns of Jos& and Pablo Apis to litigate in 
the United States district court of California their claim to such lands. 

8. Mexican Land Grant— Rights Granted by Special Act— Revocation. 

The permission accorded the legal representatives, successors, or assigns 
of Jos6 and Pablo Apis, by Act Jan. 28, 1879, to litigate their claim and 
title to "La Jolla Rancho" in the United States district court of California, 
was a gratuity on the part of the United States, and revocable at any 
time before final decree in such proceedings. 

S. Title to Lands in Mexican Grant — Special Act — Adverse Claims — 
Burden of Proof. 

Act Jan. 28, 1879, permitting the legal representatives, successors, or 
assigns of Jose" and Pablo Apis to litigate their claim to "La Jolla Rancho'* 
in California, provides, inter alia, that no lands shall be confirmed to said 
claimants to which there are valid adverse claims under any laws of the 
United States; that, before filing their claims, such claimants shall execute 
releases to persons in possession of any portion thereof under valid claim; 
and that the court, before rendering a decree of confirmation, shall ascer- 
tain that said releases have been duly executed. Held* that when such 
claimants fail to affirmatively show that no part of the land claimed by 
them was possessed by persons having valid claims thereto January 28, 
1879, or, If so held, that claimants had, before bringing their suit, exe- 
cuted valid releases to such persons, their claim must be rejected* 

Byron Waters and Max Loewenthal, for plaintiffs. 
. Frank P. Flint, U. S. Atty., and James R. Finlayson, Asst U. S. 
Atty. 

WELLBORN, District Judge. This action was instituted by plain- 
tiffs, as heirs at law of Jos6 and Pablo Apis, against the United 
States, under a special act of congress approved January 28, 1879, as 
follows: 

"An act for the adjudication of title to lands claimed by Jose and Pablo Apis, 
in the state of California. 

"Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, that the legal representatives, euc- 
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cessors, or assignees of Jos6 and Pablo Apis, or either of them, be, and they 
are hereby, permitted to file their claim and title to a certain tract of land in 
California known as *La Iolla Rancbo,' in and before the United States dis- 
trict court of California; and that said court shall have the same jurisdiction 
In all things, to be exercised originally to hear and determine upon the said 
claim and title, to confirm or reject the same, as the several district courts 
had, under the act of congress of March third, eighteen hundred and fifty- 
one, and acts amendatory thereunto. And the supreme court of the United 
States shall have Jurisdiction to hear and determine said cause, upon appeal, 
as decided in said acts: provided, that no lands shall be confirmed to said 
claimants by said decree to which there are valid claims existing under the 
pre-emption, homestead or other laws of the United States at the date of the 
passage of this act; nor shall any decree of confirmation affect any valid 
adverse right of any other person or persons, or give to the confirmees, or 
any of them, any claim upon the United States for compensation for any land 
such confirmees may lose by reason of pre-emption or homestead claims or 
adverse rights as aforesaid; and that no decree shall be rendered for more 
than two square leagues: provided, further, that said claimants before filing 
their claim and title, shall execute releases to any persons who may be in 
possession of any portion of said lands under valid claims under the pre- 
emption, homestead or other laws of the United States at the date of the 
passage of this act, to the portions of said lands so held respectively, and, 
before rendering a decree in confirmation the said court shall ascertain that 
said releases have been duly executed." 
20 Stat 583. 

The petition was filed July 22, 1884, and the case transferred from 
the Northern to the Southern district of California, February 24* 1896. 
Plaintiffs' claim rests upon a Mexican grant, made November 7, 1845, 
by Pio Pico, governor of California. The genuineness and due execu- 
tion of the grant are satisfactorily established. The grant on its 
face shows, among other things, that Indians were established on, and 
occupying, some of the lands at the date of the grant, and provides 
that the grant is made without prejudice to such Indians. Plain- 
tiffs have not shown, nor undertaken to show, that Indians are not 
now in the occupancy of some of the lands; nor have they shown, nor 
undertaken to show, what particular lands Indians do occupy. The 
evidence, however, does show affirmatively that one, at least, of the 
Indians who were upon said lands at the date of the grant to plain- 
tiffs, were occupying them as late as two or three years ago; and the 
map introduced by plaintiffs also shows an Indian village on said 
lands. That Indians were in possession of some of these lands in 
1845 appears, as already stated, on the face of the expediente itself. 
In his report upon the petition of the claimants, Arguello, the pre- 
fect, states that the land is "occupied with some small summer crops 
and a few fruit trees that they have there in their style some na- 
tives, for which reason, if the petitioners will engage themselves not 
to molest them, there is no obstacle against granting their petition." 
The concession of Gov. Pico declares "that the grantees shall not 
molest the Indians that will have previously established their resi- 
dence there, and occupied some small tracts of land." And the formal 
grant declares: "But they shall not in any manner molest the Indians 
who are at present established in it, and occupy some lands that they 
can go on cultivating and possessing notwithstanding this grant" 

One of plaintiffs' witnesses, H. G. Stephens, testified that some 
of the sections claimed by plaintiffs, and which the witness specified, 
were included within an Indian reservation, created by an executive 
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order, December 27, 1875. That order, so far as material here, was 
as follows: 

"Executive Mansion, December 27th, 1875. 

"It is hereby ordered that the following described lands, in the county of 
San Diego, California, viz. [San Bernardino Base and Meridian], including 
Rlncon, Gapich, and La Jova Potrero: 

"T. 10 S., R. 1 B. 

"Sections 16, 23, 25, 26, 30, 81, 32, 33, 34, 35, 36, and fractional sections 
17, 18, 19, 20, 21, 22, 27, 28, and 29. • • • 

—Be, and the same are hereby, withdrawn from sale, and set apart as reserva- 
tions for the permanent use and occupancy of the Mission Indians, in Lower 
California. U. S. Grant." 

Although said order was not introduced in evidence, the court 
takes judicial notice of it Jenkins v. Collard, 145 U. S. 546, 12 Sup. 
Ct 868; Jones v. U. S., 137 U. S. 202, 11 Sup. Ct. 80; Caha v. U. S., 
152 U. S. 211, 14 Sup. Ct 513; Code Civ. Proc. Cal. § 1875, subd. 3. 
Of the sections reserved by that part of the order above quoted, sec- 
tions 16 and 23, and parts of sections 17, 21, 22, 25, 26, 27, 34, and 35, 
are included in the lands claimed by plaintiffs. 

On January 12, 1891, congress passed an act entitled "An act for the 
relief of the Mission Indians in the state of Calif ornia" (26 Stat. 712), 
which contains, among others, the following provisions: 

"That immediately after the passage of this act the secretary of the in- 
terior shall appoint three disinterested persons as commissioners to arrange 
a just and satisfactory settlement of the Mission Indians residing In the state 
of California, upon reservations which shall be secured to them as hereinafter 
provided. 

"Sec. 2. That it shall be the duty of said commissioners to select a reserva- 
tion for each band or village of the Mission Indians residing within said 
state, which reservation shall include, as far as practicable, the lands and 
villages which have been in the actual occupation and possession of said 
Indians, and. which shall be sufficient in extent to meet their just require- 
ments, which selection shall be valid when approved by the president and 
secretary of the interior. • * • In cases where the Indians are now in 
occupation of lands within the limits of confirmed private grants, the com- 
missioners shall determine and define the boundaries of such lands, and 
shall ascertain whether there are vacant public lands in the vicinity to which 
they may be removed. • • • 

"Sec. 3. That the commissioners, upon the completion of their duties, shall 
report the result to the secretary of the interior, who, if no valid objection 
exists, shall cause a patent to issue for each of the reservations selected by 
the commission and approved by him in favor of each band or village of In- 
dians occupying any such reservation, which patents shall be of the legal 
effect, and declare that the United States does and will hold the land thus 
patented, subject to the provisions of section four of this act, for the period 
of twenty-five years, in trust, for the sole use and benefit of the band or vil- 
lage to which it is issued, and that at the expiration of said period the United 
States will convey the same or the remaining portion not previously patented 
in severalty by patent to said band or village, discharged of said trust, and 
free of all charge or Incumbrance whatsoever." 

On December 29, 1891, by executive order,, and pursuant to the 
aforesaid act of congress of January 12, 1891, all the sections embraced 
in the executive order of December 27, 1875, except section 16, were 
reserved for Mission Indians. These sections, as already stated, are 
parts of the land claimed by plaintiffs. 

On the 13th day of September, 1892, the following patent was is- 
sued: 
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"The United States of America. 

•To All to Whom These Presents shall Come— Greeting: 

"Whereas, it is provided by the act of congress entitled 'An act for the re- 
lief of the Mission Indians in the state of California,' approved January 
twelfth, Anno Domini one thousand eight hundred and ninety-one (26 Stat 
712), that 'the secretary of the interior shall appoint three disinterested per- 
sons as commissioners to arrange a just and satisfactory settlement of the 
Mission Indians residing In the state of California, upon reservations which 
shall be secured to them. • • * 

" 'Sec. 2. That it shall be the duty of said commissioners to select a reser- 
vation for each band or village of the Mission Indians residing within said 
state, which reservation shall include, as far as practicable, the lands and 
villages which have been in the actual occupation and possession of said 
Indians, and which shall be sufficient in extent to meet their just require- 
ments, which selection shall be valid when approved by the president and 
secretary of the interior. • • • 

" 'Sec. 3. That the commissioners, upon the completion of their duties, shall 
report the result to the secretary of the interior, who, if no valid objection 
exists, shall cause a patent to issue for each of the reservations selected by 
the commission and approved by him in favor of each band or village of 
Indians occupying any such reservation, which patents shall be of the legal 
effect, and declare that the United States does and will hold the land thus 
patented, subject to the provisions of section four of this act, for the period 
of twenty-five years, in trust, for the sole use and benefit of the band or 
village to which it is issued, and that at the expiration of said period the 
United States will convey the same or the remaining portion not previously 
patented in severalty by patent to said band or village, discharged of said 
trust, and free of all charges or incumbrance whatsoever.' 

"And whereas, it appears by a copy of a letter dated August 80, 1892, from 
the acting commissioner of Indian affairs, to the secretary of the interior on 
file in the general land office, that a selection has been made by the commis- 
sioners appointed and acting under said act of congress of January 12, 1891, 
for the La Piche and La Jolla bands or villages of Mission Indians In Cali- 
fornia, and such other Mission Indians as are now, or may hereafter become, 
legal residents thereof, covering fractional sections seventeen, nineteen, twen 
ty, twenty-one, twenty-two, twenty-seven, twenty-eight, and twenty-nine, ana 
sections twenty-three, twenty-five, twenty-six, thirty, thirty-one, thirty-two, 
thirty-three, thirty-four, and thirty-five, in township ten south, of range one 
east, of the San Bernardino Meridian, in the state of California, said tracts 
being (including fractional section eighteen) designated upon the official plat 
of survey of township ten south, range one east, San Bernardino Meridian, 
approved March 25, 1885, by W. H. Brown, United States surveyor general 
for California, as 'Lot No. 39 Potrero Indian Reservation,' and containing an 
estimated area of (excluding said fractional section eighteen) eight thousand 
three hundred and twenty-nine acres and twelve-hundredths of an acre: 

"JJow, know ye, that the United States of America, in consideration of the 
premises and in accordance with the provisions of the third section of the said 
act of congress approved January 12, 1891, hereby declares that it does and 
will hold the said tracts of land selected as aforesaid (subject to all the re- 
strictions and conditions contained in the said act of congress of January 12, 
1891) for the period of twenty-five years, in trust for the sole use and benefit 
of the said La Piche and La Jolla bands or villages of Mission Indians in 
California, and such other Mission Indians as are now or may hereafter be- 
come legal residents thereof, according to the laws of California; and at the 
expiration of said period the United States will convey the same or the re- 
maining portion not patented to individuals by patent to said La Piche and 
La Jolla bands or villages of Mission Indians in California, and such other 
Mission Indians as are now or may hereafter become legal residents thereof, 
as aforesaid, in fee discharged of said trust, and free of all charge or In- 
cumbrance whatsoever: provided, that when patents .are Issued under the 
fifth section of said act of January 12, 1891, in favor of individual Indians, 
for lands covered by this patent, they will override (to the extent of the land 
covered thereby) this patent, and will separate the individual allotment from 
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the lands held in common; and there is reserved from the lands hereby held 
In trust for said La Plche and La Jolla bands or villages of Mission Indians 
In California, and such other Mission Indians as are now or may hereafter 
become legal residents thereof, a right of way thereon for ditches or canals 
constructed by the authority of the United States. 

"In testimony whereof, I, Benjamin Harrison, president of the United States 
of America, have caused these letters to be made patent, and the seal of the 
general land office to be hereunto affixed. 

"Given under my hand, at the city of Washington, this thirteenth day of 
September, in the year of our Lord one thousand eight hundred and ninety- 
two, and of the Independence of the United States the one hundred and 
seventeenth. 

"By the President. Benjamin Harrison. 

"[Seal U. S. General Land Office.] By B. Macfarland, Asst Secretary." 

Recorded in the general land office, by D. P. Roberta, recorder thereof, in 
Vol. 20, pp. 262 to 265, inclusive. 

This document, like the executive order of December 27, 1875, is 
a matter of which the court takes judicial notice. The lands de- 
scribed in said- document are embraced in the executive orders before 
mentioned. 

Besides the brief filed by the United States district attorney on be- 
half of the government, Messrs. Shirley C. Ward and Frank D. Lewis, 
as amici curiae, have also submitted a brief in the case. Among the 
grounds of opposition to plaintiffs' claim urged in these briefs are 
the following: First, that the government, by the act of congress 
of January 12, 1891, and the patent issued pursuant thereto, granting 
to the Mission Indians a large portion of the lands claimed by plain- 
tiffs, withdrew the lands so granted from the operation of the act of 
January 28, 1879, which authorized the institution of this action by 
plaintiffs; second, that plaintiffs have not only failed to show af- 
firmatively that at the time of the passage of the act last aforesaid, 
January 28, 1879, there were no adverse valid claims to any of the 
lands now in controversy, but, on the contrary, they have shown that 
Indians were at said date in possession of portions of said lands, with 
valid claims thereto, under the laws of the United States, and that 
plaintiffs did not "before filing their claim and title," which was the in- 
stitution ctf this action, execute releases to said Indians for the portions 
of said lands so held by them; third, that plaintiffs' claim is barred by 
various statutes of limitation; fourth, that, since the institution of 
this action, plaintiffs have been guilty of such laches as precludes 
them from a recovery. ■ 

If the act of January 12, 1891, and patent issued pursuant thereto, 
were valid, they, of course, withdrew the lands described in the patent 
from the operation of the act of January 28, 1879. Plaintiffs, how- 
ever, assail the validity of the act of 1891, on the ground that congress 
had no power to make any disposition of said lands, contrary to the 
provisions of the act of 1879, during the pendency of proceedings au- 
thorized by the last-named act; citing Doolan v. Carr, 125 U. S. 618, 
8 Sup. Ct 1228; Newhall v. Sanger, 92 U. S. 761; and U. S. v. Mc- 
Laughlin, 127 U. S. 428, 8 Sup. Ct. 1177. These cases do not sup- 
port the contention to which they are invoked. In Doolan v. Carr, 
supra, there was no denial by the court of power in congress to dispose 
of land embraced within a Mexican claim, under judicial consideration; 
but the court simply held that such land was not "public land," within 
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the meaning of the acts of congress making grants to railroads, and 
was reserved from the granting clause of those statutes. The same is 
true of the other two cases last above cited, namely, Newhall v. 
Sanger, and U. S. v. McLaughlin. In the last-mentioned case, the 
court, referring to the opinion in Newhall v. Sanger, say: 

"The opinion, however, examined somewhat at large the grounds on which 
it' should be held that Mexican grants (whether valid or invalid), while under 
judicial consideration, should be treated as reserved lands. The principal rea- 
son was that they were not 'public lands,' in the sense of congressional legis- 
lation; those terms being habitually used to describe such lands as are sub- 
ject to sale or other disposal under general laws. The Pacific Railroad acta 
of 1862 and 1864 only granted, in aid of the railroads to be constructed under 
them, 'every alternate section of public land • * • not sold, reserved, or 
otherwise disposed of by the United States, and to which a pre-emption or 
homestead claim may not have attached at the time the line of said road is 
definitely fixed/ The lands comprised in a Mexican grant, It was held, must 
be regarded, not as •'public lands,' but as 'reserved lands,' because, by the 
treaty with Mexico, all private property was to be respected. And when the 
act of March 3, 1851, created a board of commissioners to examine all claims 
to Mexican grants, the thirteenth section declared 'that all lands the claims 
to which have Ijeen finally rejected by the commissioners in the manner 
herein provided, or which shall be finally decided to be invalid by the district 
or supreme court, and all lands the claims to which shall not have been 
presented to the commissioners within two years after the date of this act, 
shall be deemed, held, and considered as part of the public domain of the 
United States (9 Stat 633)'; implying that until then they were not part of 
the public domain." 

I remark, in passing, that the reference in the above excerpt to 
treaty obligations has no application to the case at bar, because what- 
ever rights plaintiffs may have originally had under the treaty lapsed 
long before the passage of the act of 1879. 

Recurring to the main question, I repeat that none of the cases cited 
by plaintiffs deny to congress power of disposition over lands em- 
braced within the boundaries of an unconfirmed Mexican grant, while 
the supreme court has repeatedly asserted that a clear exercise of tbe 
power cannot be restrained or interfered with by the judiciary. Grisar 
v. McDowell, 6 Wall. 363; Whitney v. Robertson, 124 U. S. 190, 8 Sup. 
Ot. 456; and Botiller v. Domingnez, 130 U. S. 238, 9 Sup. Cf525. 

In Grisar v. McDowell, supra, the court says: 

"By this act the government has expressed its precise will with respect to 
the claim of the city of San Francisco to her lands, as it was then recognised 
by the circuit court of the United States. In the execution 6t its treaty 
obligations with respect to property claimed under Mexican laws, the govern- 
ment may adopt such modes of procedure as it may deem expedient. It may 
act by legislation directly upon the claims preferred, or it may provide a 
special board for their determination, or It may require their submission to 
the ordinary tribunals. It is the sole judge of the propriety of the mode, and, 
having the plenary power of confirmation, It may annex any conditions to 
the confirmation of a claim resting upon an Imperfect right which it may 
choose. It may declare the action of the special board final; It may make 
It subject to appeal; it may require the appeal to go through one or mors 
courts; and It may arrest the action of the board or courts at any stage." 

In Whitney v. Robertson, supra, the court says: 

"In Taylor v. Morton, 2 Curt 454, 459, Fed. Cas. No. 13,799, this subject 
was very elaborately considered at the circuit by Mr. Justice Curtis, of this 
court; and he held that whether a treaty with a foreign sovereign had been 
violated by him, whether the consideration of a particular stipulation of the 
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treaty had been voluntarily withdrawn by one party, so that it was no 
longer obligatory on the other, whether the views and acts of a foreign 
sovereign had given just occasion to the legislative department of our govern- 
ment to withhold the execution of a promise contained in a treaty, or to act 
in direct contravention of such promise, were not judicial questions; that 
the power to determine these matters had not been confided to the judiciary, 
which has no suitable means to exercise it, but to the executive and legislative 
departments of our government; and that they belong to diplomacy and 
legislation, and not to the administration of the laws. And he justly observed, 
as a necessary consequence of these views, that, if the power to determine 
these matters is vested in congress, it is wholly Immaterial to inquire whether, 
by the act assailed, It has departed from the treaty or not, or whether such 
departure was by accident or design, and, if the latter, whether the reasons 
were good or bad. In these views we fully concur. It follows, therefore, 
that, when a law is clear in its provisions, its validity cannot be assailed 
before the courts for want of conformity to stipulations of a previous treaty 
not already executed. Considerations of that character belong to another 
department of the government. The duty of the courts is to construe and 
give effect to the latest expression of the sovereign will. In Head Money 
Gases, 112 U. S. 580, 5 Sup. Gt. 247, it was objected to an act of congress 
that it violated provisions contained in treaties with foreign nations; but the 
court replied that, so far as the provisions of the act were in conflict with any 
treaty, they must prevail in all the courts of the country; and, after a full 
and elaborate consideration of the subject, It held that, 'so far as a treaty 
made by the United States with any foreign nation can be the subject of 
judicial cognisance in the courts of this country, it Is subject to such acts as 
congress may pass for its enforcement, modification, or repeal.' " 

In Botiller v. Dominguez, supra, the court says: 

"Two propositions under this statute are presented by counsel in support of 
the decision of the supreme court of California. The first of these is that 
the statute itself Is Invalid, as being In conflict with the provisions of the 
treaty with Mexico, and violating the protection which was guarantied by 
it to the property of Mexican citizens owned by them at the date of the treaty, 
and also in conflict with the rights of property under the constitution and 
laws of the United States so far as it may affect titles perfected under 
Mexico. • • * With regard to the first of these propositions It may be 
said that, so far as the act of congress is in conflict with the treaty with 
Mexico, that Is a matter in which the court is bound to follow the statutory 
enactments of its own government. If the treaty Was violated by this general 
statute enacted for the purpose of ascertaining the validity of claims derived 
from the Mexican government, it was a matter of international concern, 
which the two states must determine by treaty, or by such other means as 
enables one state to enforce upon another the obligations of a treaty. This 
court, in a class of cases like the present, has no power to set Itself up as 
the instrumentality for enforcing the provisions of a treaty with a foreign 
nation which the' government of the United States, as a sovereign power, 
chooses to disregard. The Cherokee Tobacco, 11 Wall. 616; Taylor v. Morton, 
2 Curt. 464, Fed. Gas. No. 13,799; Head Money Cases, 112 U. S. 580, 598, 
5 Sup. Ot. 247; Whitney v. Robertson, 124 U. S. 190, 195, 8 Sup. Ct. 45G." 

It should be remembered, however, that the power of congress to 
dispose of lands embraced within a Mexican claim, while under 
judicial investigation, pursuant to the general law of March 3, 1851, 
and protected by treaty stipulation, is not involved in the case at bar. 
The permission accorded plaintiffs, by the act of 1879, to present their 
claim for confirmation or rejection, was a gratuity on the part of the 
United States, revocable at any time before final decree in the proceed- 
ing thus authorized 

Plaintiffs further contend that the act of 1879, allowing them 
to present to this court, for confirmation or rejection, their claim to 
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La Jolla, is a special act, relating only to their title, and hence not 
affected by the later act of 1891, which provides generally for allot- 
ment of lands to Mission Indians, citing Ex parte Crow Dog, 109 U. S. 
570, 3 Sup. Ct. 396; and, further, that, by the act of 1879, La Jolla wag 
appropriated to a particular purpose, and is not within the scope of 
any subsequent grant by congress, which does not expressly include 
it, citing Iron Co. v. Cunningham, 155 U. S. 373, 15 Sup. Ct 103. 

It is true that said act does not mention "La Jolla," by name, but 
it does direct the commissioners to include, as far as practicable, in 
the contemplated reservation, such lands as had been in the actual pos- 
session of the Indians for whom the reservation was to be created. 
Now, since the commissioners, who are presumed to have done their 
duty, — i. e. to have followed the directions of the statute under which 
they were acting, — included a part of La Jolla in the reservation se- 
lected by them, it follows, nothing being shown to the contrary, that 
the Indians had been in the actual possession of the part so selected, — 
and therefore it was among the lands intended by congress for the 
proposed reservation. This conclusion is strengthened by the fact 
that the only lands which the commissioners were not to select are 
specified in the proviso to section 3 of said act, as follows: 

"Provided, that no patent shall embrace any tract or tracts to which exist- 
ing valid rights have attached in favor of any person under any of the 
United States laws providing for the disposition of the public domain, unless 
such person shall acquiesce in and accept the appraisal provided for In the 
preceding section/' etc. 

The appraisal provided for in the preceding section is as follows: 

"They shall also appraise the value of the improvements belonging to any 
person to whom valid existing rights have attached under the public-land 
laws of the United States, or to the assignee of such person, where such im- 
provements are situated within the limits of any reservation selected and 
defined by said commissioners subject in each case to the approval of the 
secretary of the Interior.'* 

If it be conceded that the act of 1879 was a law "providing for the 
disposition of the public domain," still, since the privilege accorded 
plaintiffs by said act was not contractual, as already indicated, it can 
hardly be contended that any valid rights have yet attached in favor 
of plaintiffs to La Jolla, or can attach before a final decree of con- 
firmation. Furthermore, it should be observed, in construing the act 
of 1891, that the cases cited by plaintiffs, and hereinbefore noticed, 
of Doolan v. Carr, Newhall v. Sanger, and U. S. v. McLaughlin, are 
inapplicable, for the reason that the words "public lands," which were 
determinative in said cases, are not employed in the act of 1891 to des- 
ignate the lands from which the reservations were to be selected. 

For the foregoing reasons, I think that plaintiffs' claim, so far as 
concerns the lands which have been granted to the Mission Indians 
pursuant to the act of January 12, 1891, must be rejected. There 
are other reasons, equally as satisfactory, why there should not be 
a decree of confirmation as to any of the lands embraced in plain- 
tiffs' claim. 

The act of January 28, 1879, devolves upon the court a peculiar 
duty. The genuineness and due execution of the grant are not the only 
matters submitted to the court's decision. Congress, while recognising 
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the possibility that there were adverse claims, did not ascertain and 
except from the operation of the act such adverse claims, but devolved 
that duty upon the court, arid, as shown by the provisos of said act, 
was unusually careful to protect all valid claims arising under any 
laws of the United States. Said provisos require 1 — First, that no 
lands shall be confirmed to said claimants to which there are valid 
claims existing under any law of the United States at the date of the 
passage of the act; second, that a decree of confirmation shall not 
affect any valid adverse right of any other person or persons, thus 
leaving open for further consideration the question of the existence 
of adverse rights, even though the land should be confirmed to the 
claimants; third, that claimants, before filing their claim and title, 
shall execute releases to any persons who may be in possession of any 
portion of said lands, under valid claims, and that, before rendering a 
decree of confirmation, the court shall ascertain that said releases 
have been duly executed. This duty the court can discharge only 
by holding that it is incumbent on plaintiffs to show affirmatively that, 
at the date of the act, no person was in possession of any part of the 
land in controversy, under a valid claim under any law of the 
United States, or, if any person was so in possession, that, before 
filing their claim and title, plaintiffs released to such person the land 
so possessed by him. This plaintiffs have failed to do. On the 
contrary, their evidence shows that, of the Indians who were upon the 
land in 1845, there was at least one of them occupying the lands as 
late as two or three years ago. A map introduced in evidence by 
plaintiffs also shows that there is on a part of the lands in controversy 
an Indian village. Since the original grant to plaintiffs itself shows 
that there were residing on these lands at the date of the grant, in 
1845, certain Indians, it is not unreasonable to assume, in the absence 
of proof to the contrary, that the present inhabitants of said Indian 
village are descendants of the Indians referred to in said grant This 
assumption is strengthened by the facts that the act of January 12, 
1891, provided that the reservation to be selected by the commissioners 
for any band of Mission Indians should include, as far as practicable, 
the lands and villages which had been in the actual occupation of said 
Indians; and the reservation so selected and patented does include 
a large part of the lands in controversy. Besides, if the Indians 
who now inhabit said village are without possessory or other rights, 
because of their not being descendants of the Indians who occupied 
said lands in 1845, this is one of the matters which plaintiffs, by the 
act of 1879, are required to show as a prerequisite to any decree of 
confirmation. 

That the Indians who were thus occupying the land in 1845, and 
their descendants, then had, and now have, valid rights, has been 
settled by the supreme court of California (Byrne v. Alas, 74 Cal. 628, 
16 Pac. 523); and this interpretation of the law is binding upon the 
federal courts (Christy v. Tridgeon, 4 Wall. 196). In Byrne v. Alas, 
supra, it is true that the rights of the Indians were preserved under 
the patent which was issued on the decree of confirmation. In the 
case at bar, it is argued by plaintiffs that, since there has been no' 
decree of confirmation nor patent, the rights of the Indians have 
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lapsed, and that the act of congress of 1879, under which plaintiffs 
are now proceeding, gives permission only to Jos£ and Pablo Apis, 
and their representatives, to file their claim to the property in con- 
troversy. This argument of plaintiffs leaves out of view the execu- 
tive order of December 27, 1875, which the president was authorized 
to make (Grisar v. McDowell, 6 Wall 363, 382), reserving to the 
Mission Indians certain parts of the land in controversy. When the 
executive order of December 27, 1875, was issued, the lands in question 
were a part of the public domain. Section 13 of the act of March 3, 
1851, provides: 

"That all lands, • • * the claims to which shall not have been pre- 
sented to the said commissioners within two years after the date of this 
act, shall be deemed, held, and considered as part of the public domain." 9 
Stat. 633. 

If, therefore, it be conceded that the possessory rights of the Indians 
lapsed with plaintiffs' original grant, because said grant was not pre- 
sented to the commissioners under the act of March 3, 1851, still the 
executive order above mentioned gave, or, in effect, restored to. said 
Indians their rights of permanent use and occupancy. 

Plaintiffs further insist that these possessory rights are not "valid 
claims," within the meaning of the act of January 28, 1879, for the 
reason that the reservation created by said executive order was the 
property of the government solely, and, if the object of the proviso to 
said act had been the protection of the rights of the government, dif- 
ferent phraseology would have been employed. In this view I cannot 
concur. While the government undoubtedly was interested in the 
reservation created by said executive order, the substance of that order 
was a dedication to the Indians of the lands therein described. Leav- 
enworth, L. & Gk R Co. v. U. &, 92 U. S. 733. Nor was this use of 
the land "a temporary use," as urged by plaintiffs. On the contrary, 
it was declared to be, and has since in fact become, a permanent use, 
through the operation of the subsequent act of January 12, 1891 (26 
Stat 712), and the grant of September 13, 1892, made pursuant to said 
act 

In the case of Eailroad Go. v. Roberts, 152 U. S. 117, 14 Sup. Ct 498, 
cited by plaintiffs, the court uses this language: 

"And the setting apart, by statute or treaty with them, of lands for their 
occupancy, Is held to be of Itself a withdrawal of their character as public 
lands, and consequently of the lands from sale and pre-emption. • • • 
As early as 1839 it was held, In Wilcox v. Jackson, 13 Pet 498, 'that a tract 
lawfully appropriated to any purpose becomes thereafter severed from the 
mass of public lands, and that no subsequent law or proclamation wUl be 
construed to embrace or operate upon It, although no exception be made of 
it' The reservation referred to there was of land for military purposes; 
and in Leavenworth, L. & G. R. Co. v. U. S., 92 U. S. 733, it was said that 
this doctrine 'applies with more force to Indian than to military reservations. 
The latter/ the court observed, 'are the absolute property of the government 
In the former other rights are vested. Congress cannot be supposed to grant 
them in a subsequent law, general In Its terms. Specific language, leaving 
no room for doubt as to the legislative will, Is required for such purpose. 9 " 

Again, the supreme court has said: 

"That lands dedicated to the use of the Indians should, upon every principle 
of natural right, be carefully guarded by the government, and saved from a 
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possible grant, is a proposition which will command universal assent" 
Leavenworth, L. & G. R. Co. v. U. S. t 92 U. S. 733. 

Plaintiffs further claim that the reservation of 1875 was not con* 
tractual, and that congress had the power to subject the lands em- 
braced within said reservation to the operation of the act of 1879, 
under the constitutional provision: "Congress shall have power to 
dispose of and make all needful rules and regulations respecting the 
territory or other property belonging to the United States." Const. 
U. S. art. 4, § 3, subd. 2. Conceding that congress possessed the 
power here asserted, still, as I have already shown, the power has not 
been exercised. Plaintiffs have not only failed to show that no part 
of the lands they claim were possessed by persons having valid claims 
thereto under the laws of the United States on January 28, 1879, but, 
on the contrary, have shown that at said date there were Indians oc- 
cupying portions of said lands, under valid claims, and no releases 
of said lands to said Indians have been made by plaintiffs. The act 
of 1879 expressly provides, as already shown, that such releases shall 
be executed before plaintiffs file their claim and title, and further re- 
quires the court, before rendering any decree of confirmation, to as- 
certain that said releases have been duly executed. This requirement 
not having been complied with, plaintiffs' claim must be rejected. 

The foregoing views render unnecessary further mention of the 
other grounds upon which said claim is resisted. A decree conform- 
able to this opinion will be entered. 



CHICAGO GENERAL ST. RY. CO. v. ELLICOTT et aL 

(Circuit Court, N. D. Illinois, N. D. July 5, 1898.) 

Btbbbt Railroads— Permit to String Electric Wires in Street— Munic- 
ipal Corporations. 

A permit from a city to a street-car company to string electric wires 
along, a street does not give any right to use such wires to distribute 
power to private consumers. 

In Equity. 

Suit for injunction by the Chicago General Street-Railway Com- 
pany against Edward B. Ellicott, Carter H. Harrison, the city of 
Chicago, and the Chicago General Railway Company. 

Glenn E. Plumb, for complainant 

Samuel A. Tyande, Asst Corp. Counsel, for defendants. 

GROSSCUP, District Judge (orally). The bill in this case is to re- 
strain the defendants the city of Chicago, Carter H. Harrison, its 
mayor, and E. B. Ellicott, its electrician, from cutting the wires of the 
complainant carrying the electrical current from the complainant's 
generator to private motors in the lumber district of the city of Chi- 
cago. The facts essential to the determination of the motion for an 
injunction may be stated as follows: 

The Chicago General Street-Railway Company is organized under 
the laws of Illinois for the purpose of constructing and operating 
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a heating, lighting, and power-supply system within the present or 
future limits of the city of Chicago. The Chicago General Railway 
Company, a corporation organized to construct, maintain, and operate 
a street railway, came into possession of the property and the fran- 
chises of the West Chicago Railway Company, among which fran- 
chises was a permit from the city to construct and maintain overhead 
wires for the purpose of the operation of said road. On 'or about 
the 25th of October, 1897, the said Chicago General Railway Com- 
pany applied to Hon. L. E. McGann, commissioner of public works, 
for a permit supplemental to the permit by which it was already op- 
erating, which application is, in part, as follows: 

"This company, as successor to the rights of the West Chicago Street-Rall- 
way Company, hereby makes a formal application for a permit to suspend two 
necessary feed wires from the line of poles now constructed and on the route 
below described. Such wires to be constructed and maintained for the pur- 
pose of supplying electric current to be used for power and heat and light 
purposes, and with the right to connect the wires herein authorized with the 
general or power station of said company at Kedzle avenue and 30th street 
along the following route." 

Thereupon the city of Chicago issued, upon this application, the 
following permit: 

"In pursuance of an ordinance passed by the city council February 14, 1896, 
granting certain rights and privileges to the West Chicago Street-Rail way 
Company on the streets mentioned below, permission is hereby granted to 
the Chicago General Railway Company (it having succeeded to the said rights 
and privUeges on the streets mentioned) to suspend two feed wires from 
the line of poles now constructed on Morgan street • • * This permit 
is issued and accepted on the condition that the said wires shall be struug in 
accordance with, and shall be maintained subject to, all the conditions, stipu- 
lations, and requirements of the ordinance hereinbefore mentioned, to all or- 
ders and ordinances which may be passed by the city council of the city 
of Chicago pertaining to the same, and to all orders of the said commissioner; 
and upon the further condition that the said wires shall be used only for the 
supply, and not for return, current. * • • This permit is revocable by the 
commissioner of public works at any time for cause." 

Prior to this time the complainant had entered into a contract 
with the Chicago General Railway Company, whereby the latter 
leased to the former, for the purpose and to the intent that the former 
might carry on the business provided for in its articles of incorpora- 
tion,— that is, the business of constructing and operating a heating, 
lighting, and power-supply system, — the joint use of the poles, feed 
wires, and electrical appliances along the lines of the former's rail* 
way. It does not appear that the foregoing contract was called to 
the attention of the city at the time the permit was issued, or that the 
city issued the permit with any reference to the contract between the 
complainant and the Chicago General Railway Company. After the 
issuance of the permit, the Chicago General Railway Company sus- 
pended the feed wires mentioned in the permit, and thereupon, under 
its contract with the complainant, these feed wires were used to supply 
the electric current to the complainant's patrons in the lumber dis- 
trict Under the arrangement between the complainant and the 
Chicago General Railway Company, the former furnished the latter 
the necessary electrical power for the operation of its railway. It 
appears that both the trolley wires proper and the feed wires are 
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connected to the generator, but that, to supply to the trolley wire 
sufficient current at a distance from the generator, these feed wires 
are used, the complainant utilizing them as well for the purpose of 
furnishing power to its private patrons, by tapping them at given 
places along the line. Subsequent to all these things, the city coun- 
cil of the city of Chicago passed an ordinance creating a department of 
electricity, in which ordinance it was provided, among other things, 
that no electrical current should be supplied from any trolley line for 
any purpose whatever to any building, except for lighting lie power 
stations from which current is supplied to such trolley lines. Under 
the authority colorably vested in the city electrician by this clause 
of the ordinance, he purposes to cut the complainant's wires, unless 
it desists from using the feed wires along the trolley lines for the 
double purpose of furnishing electrical current to the trolley street- 
car lines and to the private patrons of the complainant The com- 
plainant alleges that this ordinance is invalid— First, because it im- 
pairs the obligation of complainant's contract with the state; second, 
because it deprives the complainant of its property without due pro- 
cess of law; third, that it denies to the complainant the equal protec- 
tion of the laws; fourth, that as a police regulation the ordinance is 
void. 

The jurisdiction of this court, of course, depends upon whether the 
conduct threatened by the city is in virtue of an ordinance that con- 
travenes some portion of the laws of the United States. The court 
has no jurisdiction to restrain a simple trespass upon the complain- 
ant's rights, unless the trespass threatened violates one of his rights 
under the constitution and the laws of the United States. It may be 
assumed that the city has no power by ordinance to prevent the com- 
plainant from engaging in or carrying on the business of furnishing 
power, heat, and light, as its charter provides, or from furnishing 
such power, heat, and light, both to street-railway companies and to 
private consumers. It may also be assumed that any usual, lawful, 
and authorized means of attaining the benefit of this general power 
is within complainant's general charter rights, and is constitution- 
ally free from impairment or attack upon the part of the city. A 
power to furnish heat, power, and light implies the power to adopt 
the usual and lawful means of attaining that end. But the complain- 
ant has no right, under its charter, in the absence of a grant from the 
city, to erect its poles or string its wires along lie streets of the city. 
The general charter from the state does not carry with it a grant to 
the use of the streets. The power to give or withhold that grant 
lies in the city government I can by no fair interpretation of the 
transactions between the complainant and the city find any permit 
to the complainant to go upon the city's streets for any purpose out- 
side of the erection, maintenance, and operation of a railway line. 
The application for a permit was made by a company operating a 
street railway only* The language of the application is for a permit 
to suspend two necessary feed wires from the line of the poles now 
constructed, and on the route described, to be maintained for the pur- 
pose of supplying electrical current to be used for operating, heating, 
and lighting purposes. The permit -granted on this application was 
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to the Chicago General Railway Company, a company operating only 
a street railway, and included simply the right to suspend the two 
wires asked for. I cannot assume, from this correspondence, that the 
city understood that these additional wires were to be used for the 
conveyance of the electrical current to private consumers. The ap- 
plicant was a street-railway company, not a company generally fur 
nishing electrical power. The privilege asked made no mention of 
anything other than the heat, light, and power needed in the operation 
of the street railway. An application for a permit to string wires 
to distribute electrical power to private consumers could have been 
so easily framed in apt language to cover the purpose required that 
the absence of such language implies the absence of such purpose. It 
is not at all certain that the city would have granted these additional 
rights to the complainant, had they been specifically asked for. It 
would have implied either larger voltage upon the wires, or a larger 
number of wires than the operation of a street-railway line demanded. 
Either increased voltage or increased number of wires are objections, 
and might, on that account, have been refused. Upon this view of 
the case, the complainant is without any permit from the city to use 
these feed wires for the purpose of distributing power to private con- 
sumers. The city may, therefore, by ordinance, or any other action, 
refuse the right of such a use, and may, if necessary, enforce that re- 
fusal; at least it is clear that the complainant has no right founded 
on the constitution or laws of the United States to compel the use of 
the city's streets for the purposes named, without a permit having 
theretofore, for that purpose, been granted. For these reasons the 
motion for an injunction must be denied. 



ANDERSEN v. BERLIN MILLS 00. 

(Olrcuit Court of Appeals, First Circuit July 19, 1898.) 

No. 209. 

Mastbb ani> Servant— Dangkbous Machinery— Notice. 

A boy 20 years old, employed in a sawmill, went on a personal errand 
to a part of the mill where his duties did not require him to be. While 
there he attempted to step over a revolving shaft, whose top was 28ft 
inches from the floor, when his apron caught in the roughened and pro- 
jecting head of a spline key, which held a small pulley on the shaft, and 
he was drawn upon the shaft and injured. He testified that he knew of 
the danger from the shaft, and lifted his apron to avoid It, but did not 
know nor think of the spline key. Hdd, that as the injury occurred under 
conditions not created by the mill owner, who had no reason to anticipate 
the presence of the boy near the shaft, or his conduct in lifting his apron 
high enough to avoid the shaft, but not the spline key, there could be no 
recovery. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

This was an action at law by Peter Andersen, by his next friend, 
Hans Haakensen, against the Berlin Mills Company, to recover dam- 
ages for personal injuries. In the circuit court a verdict was direct* 
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ed for defendant, and judgment entered accordingly, to review which 
the plaintiff sued out this writ of error. 

Edward C. Niles (Harry G. Sargent, Daniel J. Daley, and Herbert 
Ix Goss, on brief), for plaintiff in error. 
Robert N. Chamberlin and Irving W. Drew, for defendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an action of the case for per- 
sonal injuries received by Peter Andersen from a revolving shaft in 
the defendant's sawmill. The plaintiff at the time of the injury was 
a minor about 20 years of age, and was employed by the defendant 
in its sawmill. The shaft that inflicted the injury was at a place in 
the sawmill where the plaintiff was not required to go by any duty of 
his employment, or for any reason connected therewith, or for ingresB 
or egress. The plaintiff, wearing an apron of bagging coming about to 
his knees, was in the act of stepping over the moving shaft, the top of 
which was at a height of 28£ inches from the floor, when his apron 
caught, and he was drawn upon the shaft, where he received serious 
injuries. At the close of the plaintiff's evidence, a verdict for the 
defendant was directed by the circuit court The present writ of 
error raises the question, was there error in the direction of a verdict? 

It appears in evidence that the plaintiff was fully aware of the 
general danger from stepping over the revolving shaft, and of the 
risk that his apron might be caught He testifies as follows: 

"Q. Before your clothes were caught on the shaft did you put your hands 
onto the posts? A. I took hold of that apron, and hoisted that up, because 
I saw the shaft was running around. Q. Did you see the shaft running, and 
then lift up your apron? A. Yes, sir. Q. What did you do that for? A. 
I knew If It took hold of my clothes I might get hurt. Q. You knew if It 
caught you it was likely to kill you? A. Yes, sir. I didn't know if there 
was a 'pulley on it or not But it didn't make any odds; I thought it could 
take hold. Q. You knew if that shaft caught your clothing it would hurt 
you? A. I knew I would lose my clothes. Q. And you took hold of it and 
pulled It up so it would not catch? A. Yes, sir. Q. And you knew if it 
caught you, you were liable to get hurt? A. I think I did. Q. And then 
you passed along towards the shaft? A. Yes, sir. Q. Did you know It was 
running? A. Yes, sir; I saw It was running. Q. Did you think whether it 
was dangerous to go over there? A. I didn't think of that. I thought so 
much of it that I lifted up my apron. Q. Why did you lift up the apron? A. 
Because I was afraid the shaft would take hold of it Q. And you decided 
on the whole, after lifting up your apron, you would go over; that is, you 
thought with your apron lifted it would be safe? A. Yes, sir. Q. Did you 
think of that at the time? A. Yes, sir; because I had been over there before. 
Q. The question is whether you thought of it there on the spot A. That is 
pretty hard to tell, so I can't say anything about it Q. But you remember 
of lifting the apron? A. Yes, sir. Q. Did you think the pulley might catch 
your apron? A. I didn't think of the pulley, but I thought of the shaft. I 
had so much common sense that I was afraid it would catch my apron." 

It is contended, however, that besides the danger known to the 
plaintiff was another unknown to him, namely, a "spline key," or 
small bar of steel used to fasten a pulley to the shaft. This spline 
key, instead of fitting closely into a slot in the hub of the pulley and 
into a slot in the side of the shaft, projected somewhat above the 
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shaft, and its head, by pounding, had become rough and feathered 
The plaintiff testified that this spline key caught his apron, and drew 
him upon the shaft. For our present inquiry we must assume this 
to be the fact. 

Since the danger of the situation, other than the particular danger 
from the spline key, was fully known and appreciated by the plaintiff, 
and since a failure to give warning of dangers, fully known and ap- 
preciated, cannot be a ground for liability, it follows that the sole 
question in the case is, did the defendant, by allowing the spline key 
to remain upon the shaft in the condition disclosed by the evidence, 
and by failing to give warning thereof, violate any duty owed to the 
plaintiff? The plaintiff's counsel quote Railroad Co. v. Jones, 95 U. S. 
442, "The duty is dictated and measured by the exigencies of the occa- 
sion ;" and from* Roth v. Depot Co. (Wash.) 43 Pac 641, "Precaution 
is a duty only so far as there is any reason for apprehension." We 
are of the opinion that, even should we concede to the plaintiff, for 
the purposes of this case, the broad and unqualified statement "that, 
so far as there exist reasonable grounds for apprehending danger, 
a duty arises to take precaution against it," this would not avail the 
plaintiff. Upon the facts of the present case, we think it clear that 
the court would feel compelled to reverse the verdict of a jury hold- 
ing that the circumstances prior to the accident gave rise to a reason- 
able apprehension of the occurrence from which the plaintiff suf- 
fered. 

Recurring to the evidence, we find, first, that none of the duties for 
which the plaintiff was employed required him to be near the shaft 
As was said by the circuit court in granting the motion to direct a 
verdict: 

"No duty Involved in the employment required the plaintiff to go to the 
place where he was injured. The plaintiff voluntarily left the place of duty, 
and went to another part of the mill, some ninety odd feet distant. He 
went for private purposes, and private purposes not incident to the employ- 
ment * * • The plaintiffs evidence shows that he voluntarily journeyed 
away from the place of employment to borrow money on his own account.'* 

Such departure from the place and purposes of the employment 
has in many cases been held to absolve the master from liability. 
But even should we hold that, in the exercise of reasonable care, a 
master is bound to anticipate a certain amount of visiting among 
his employes, and should we say that the master ought to have 
foreseen that men were likely to be in the vicinity of the shaft for 
their own purposes, this would be insufficient to hold the defend- 
ant liable. 

To complete a case for the plaintiff, it would next be necessary to 
hold that the master should have foreseen that one who knew the 
general danger from the moving shaft and pulley might undertake 
to step over a shaft 28J inches high, wearing an apron, which he 
would lift only just high enough to narrowly clear the shaft, unless 
he were warned that, to pass over safely, he must lift it an inch or two 
higher. It should also be observed that the pulley which was at- 
tached to the shaft by the spline key was six inches in diameter. 
Unless the apron were dropped below the circumference of the 
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pulley, and within a very short distance from the ride of the pulley, 
it could not be caught by the spline key. 

We are of the opinion that, even if the defendant had reason to 
suppose that the plaintiff might possibly undertake to step over the 
shaft, there was no reason to suppose that knowledge of the condi- 
tion of the spline key would influence his method of doing it, or that, 
knowing the general danger, the plaintiff would avoid it by so narrow 
a margin as to encounter the special danger which, if not compre- 
hended within the general danger, was at least so closely connected 
thereto as not to become a special object of consideration. 

In Rooney v. Cordage Co., 161 Mass. 153, 36 N. E. 789, where the* 
plaintiff was caught by a set screw, the court said: 

"The collar and set screw did not project much beyond the pulley and belt, 
but were almost In their line of motion. Although the plaintiff says he did 
not know of the set screw, his testimony shows that he was well aware of 
the danger from the moving pulleys, belt, and shaft," etc. 

As was said by this court in Keats v. Machine Co., 13 C. C. A. 221, 
65 Fed. 940: 

"The rule laid down in cases where employes are set at work in positions 
of unusual and concealed danger Is not applicable to the present case." 

Further, a* stated in Pollock on Torts (Ed. 1887, p. 572): 

"In estimating the probability of danger to others we are entitled to assume, 
In the absence of anything to show to the contrary, that they have the full 
use of the common faculties, and are capable of exercising ordinary caution." 

As the injury was received under conditions not brought about by 
the defendant, who had no reason to anticipate the presence of the 
plaintiff near the shaft, save that possibly he might go there for his 
own purposes, and as a consequence of conduct on the part of the 
plaintiff in stepping over the shaft which could not reasonably be an- 
ticipated, we are of the opinion that the plaintiff failed entirely to 
show the breach of any duty of the defendant, owed to the plaintiff 
in consequence of the relation of master and servant, or in conse- 
quence of any obvious peril to persons occupying the position of 
bare licensees. 

The judgment of the circuit court is affirmed, and the defendant 
in error will recover its costs in this court 



STATE OF NEBRASKA T. FIRST NAT. BANK OF ORLEANS et aL 
(Circuit Court, D. Nebraska. August 8, 1808.) 

1. Deposit of State Funds— Giving Security and Paying Interest— Loan. 

Where a state treasurer places state funds In a national bank, subject 
to check, the bank giving security therefor, and agreeing to pay interest 
on daily balances, the transaction is a deposit, and not a loan to the bank. 

2. Sake— Powers of National Banks— Bond to Secure Deposit. 

Giving bond to secure funds deposited with it is within the power of a 
national bank, and sureties on such bond are liable. 

This was an action at law by the state of Nebraska against the First 
National Bank of Orleans, P. O. Hedlund, receiver, and John W. 
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Burton et al., sureties, to recover deposits of state funds secured by a 
bond executed by the bank and such sureties. The ruling is on the 
demurrer of the sureties to the petition. 

C. J. Smyth, Atty. Gen., and Ed. P. Smith, Dep. Atty. GeiL, for 
State of Nebraska. 
Cobb & Harvey, for defendants. 

MTJNGER, District Judge. His action was commenced in the 
district court of Harlan county, and removed into this court. By 
the pleadings it is shown: That the First National Bank of Orleans 
ife a corporation organized under the laws of the United States. That 
in September, 1895, said bank, for the purpose of becoming a state de- 
pository under the laws of the state of Nebraska, and for the purpose 
of enabling it to receive on deposit from the state treasurer of the 
state of Nebraska certain public moneys belonging to the state, and 
which said treasurer was authorized to deposit in depository banks, 
made, executed, and delivered to the state of Nebraska its obligation 
in writing, a copy of which is attached to the petition. Said bond 
was executed by the said bank as principal, and by the defendants, 
John M. Burton, George W. Burton, Pat Gibbons, John O. Hoffman, 
and M. F. Burton, as sureties, which bond was duly approved and 
filed by the proper officers of the state. The said bond was in the 
penal sum of f 25,000, and provided that, in consideration of the de- 
positing of the moneys of the state of Nebraska for safe-keeping in 
said bank by the state treasurer, said bank, in consideration of said 
deposit and for the privilege of keeping the same, agreed to pay 3 
per cent, per annum, the same to be computed and paid quarterly upon 
the daily average of the sum of such amount as the bank should have 
deposited to the credit of the state for the quarter, or any fraction 
thereof, next preceding the payment of said per centum. Said bond 
contained a condition that if said bank "shall well and truly keep 
sums of money so deposited or to be deposited as aforesaid, subject to 
the check and order of the state treasurer as aforesaid, and shall pay 
over the same, and each and every part thereof, upon the written de- 
mand of the state treasurer, and shall estimate, calculate, and pay said 
per centum as aforesaid, and to his successor in said office as shall 
be by him demanded, and shall in all respects save and keep the peo- 
ple of the state of Nebraska and the said treasurer harmless and in- 
demnified for, and by reason of the making of said deposit or deposits, 
then this obligation shall be void and of no effect; otherwise, to be 
and remain in full force and virtue." After the execution and delivery 
of said bond, the treasurer deposited in said bank certain moneys of 
said state, and there was at the time of the commencement of the 
action so on deposit in said bank the sum of f 20,000, the moneys of the 
state of Nebraska. That said bank became insolvent, and P. O. 
Hedlund, one of the defendants, was appointed, by the comptroller of 
the currency, receiver thereof. Of said defendants, the bank and re- 
ceiver have answered in said action. The other defendants, the sure- 
ties, have filed a general demurrer to plaintiff's petition, which is now 
to be disposed of. 
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In support of. the demurrer it is contended that the transaction was 
one of borrowing money on the part of the bank, not in the usual and 
ordinary course of banking business; that such borrowing was in vio- 
lation of the national banking act, and not within any of the powers 
conferred upon the bank, and illegal, the bond or obligation given 
Void, and for such reason the sureties are not liable. It is not claimed 
in support of the demurrer that every borrowing of money on the 
part of a national bank is prohibited; but it is contended the fact 
that, under the depository law of Nebraska, the bank is required 
to make a bid for the deposit, agreeing to pay interest on the daily 
balances at a rate of not less than 3 per cent, per annum, and to exe- 
cute a bond with sureties for the faithful payment of the amount of 
such deposit, with the interest thereon, that such a transaction is not 
a deposit in the ordinary sense, but a borrowing of money in a man- 
ner not in the usual and ordinary course of the business of banking. 
In support of their contention, counsel cite Bank v. Armstrong, 152 
U. S. 346, 14 Sup. Ct 572; Bank v. Kennedy, 167 U. 8. 362, 17 Sup. 
Ct. 831; Armstrong v. Bank, 27 0. C. A. 601, 83 Fed. 556; Id., 31 
U. S. App. 75, 13 C. C. A. 47, and 65 Fed. 573. 

Bank v. Armstrong was an action brought by the Western National 
Bank of New York against Armstrong, as receiver of the Fidelity 
National Bank of Cincinnati, Ohio, to recover the sum of f 207,290, on 
account of a loan made by the New York bank to the Ohio bank. 
There was no evidence that the vice president of the Ohio bank, who 
acted for said bank in the transaction, had received special authority 
from the board of directors to borrow the money. Justice Shiras, 
speaking for the court, said: 

"It might even be questioned whether such a transaction would be within 
the power of the board of directors. The powers expressly granted are stated 
In the eighth section of the national bank act (Rev. St $ 5136, par. 7): A 
national bank can 'exercise by its board of directors, or duly authorized of- 
ficers or agents, subject to law, all such incidental powers as shall be neces- 
sary to carry on the business of banking, by discounting and negotiating 
promissory notes, drafts, bills of exchange, and other evidences of debt; by 
receiving deposits; by buying and selling exchange, coin, and bullion; by 
loaning money on personal security; and by obtaining, issuing, and circulating 
notes.' The power to borrow money or to give notes Is not expressly given 
by the act. The business of the bank is to lend, not to borrow, money; to 
discount the notes of others, not to get its own notes discounted. Still, as was 
said by this court, in the case of First Nat Bank v. National Exchange Bank, 
92 U. S. 122, 127: 'Authority is thus given In the act to transact such a bank- 
ing business as Is specified, and all Incidental powers necessary to carry it 
on are granted. These powers are such as are required to meet all the 
legitimate demands of the authorized business, and to enable a bank to con- 
duct its affairs, within the general scope of Its charter, safely and prudently. 
This necessarily implies the right of a bank to incur liabilities in the regular 
course of Its business, as weU as to become the creditor of others/ Nor do 
we doubt that a bank, In certain circumstances, may become a temporary 
borrower of money. Yet such transactions would be so much out of the 
course of ordinary and legitimate banking as to require those making the loan 
to see to it that the officer or agent acting for the bank had special authority 
to borrow money. Even, therefore, If it be conceded that It was within the 
power of the board of directors of the Fidelity National Bank to borrow 
$200,000 on time, It is yet obvious that the vice president, however general 
his powers, could not exercise such a power unless specially authorised so to 
do; and it Is equaUy obvious that persons dealing with the bank are pre- 
sumed to know the extent of the general powers of the officers." 
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For the reason that there was no evidence of any authorization 
upon the part of the board of directors for the vice president to borrow 
the money, and the further fact that the money so borrowed in the 
name of the bank never came into its possession, but was appropriated 
by the vice president and assistant cashier, and no ratification on the 
part of the directors, it was held that no recovery could be had. 
Bank v. Kennedy was an action to hold the bank liable under the 
statute of California as a shareholder in a savings bank. The ques- 
tions involved were whether a national bank could acquire the stock 
of another corporation by purchase, not having taken the same to se- 
cure an indebtedness to it, and whether, having purchased such stock 
and enjoyed the benefits of a shareholder, the bank was estopped from 
setting up the illegality of the transaction. Armstrong v. Bank was 
an action to recover for money borrowed. A recovery was had, for 
the reason that, while there was no evidence of special authority hav- 
ing been given the vice president by the board of directors, it was 
shown that a long-established usage existed between corresponding 
banks in both cities, where the lending and borrowing banks were 
respectively situated, of lending and borrowing through the executive 
officers of the banks, and, further, that the transaction had been rati- 
fied by the board of directors, the case being distinguished from that 
of Bank v. Armstrong. 

The foregoing cases do not establish the fact that the borrowing 
of money on the part of a national bank is illegal, but that, when the 
transaction is not one in the usual course of banking business, au- 
thority must be shown to have been given by the board of directors, or 
a ratification by the board. Was, however, the transaction in ques- 
tion a borrowing of money, or a mere general deposit? Among the 
enumerated powers of a national bank is "receiving deposits." The 
depositing of money in a bank has been held in some cases to be a 
loaning by the depositor, and a borrowing by the bank, for the reason 
that the relation of creditor and debtor was thereby established. It 
is to be kept in mind that in the transaction in question, and accord- 
ing to the terms of the obligation sued on, the money deposited with 
t the bank was not deposited for any fixed period of time, but was sub- 
' ject to withdrawal at any time on the check or order of the treasurer. 
In Laws' Estate, 144 Pa. St. 499, 22 Atl. 831, a guardian deposited 
the moneys of his ward in a bank to his account as guardian, the bank 
agreeing to pay 3 per cent, interest. On a failure of the bank it was 
sought to hold the guardian and his sureties liable for the loss. The 
question turned upon the fact as to whether the deposit by the 
guardian was a loan or investment of such money, the court saying: 

"Was this transaction with the Bank of America a deposit of the money, 
or was it a loan or Investment of it? A deposit is where a sum of money Is 
left with a banker for safe-keeping, subject to order, and payable, not in 
the specific money deposited, but in an equal sum. It may or may not bear 
interest, according to the agreement While the relation between the de- 
positor and his banker is that of debtor and creditor simply, the transac- 
tion cannot In any sense be regarded as a loan, unless the money Is left, 
not for safe-keeping, but for a fixed period at interest, in which case the 
transaction assumes all the characteristics of a loan. • * • In the pres- 
ent case the money was placed in the bank, not as an investment for anj 
fixed period, but merely for safe-keeping and at a small rate of interest 
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• • • It Is true that two weeks' notice was to be given of the withdrawal 
of the deposit; but this was a reasonable provision, and not Inconsistent 
with a bank deposit. Almost all savings institutions stipulate for notice of 
withdrawals with their depositors, and such a stipulation is for the bene- 
fit, not only of the bank, but also of its depositors." 

Allibone v. Ames (S. D.) 68 N. W. 165, was an action founded upon a 
bond given by a bank, with, sureties to secure the payment of public 
funds deposited by Allibone as county treasurer. The defendants 
denied liability, for the reason that the deposit was, in effect, a loan to 
the bank; that by a law of the state it was a crime for the treasurer to 
lend public money. For that reason, the contract or bond was un- 
lawful, and the defendants not liable thereon. In the opinion hold- 
ing defendants liable, it is said: 

"When the personal property involved is money, It may be difficult under 
some circumstances to determine whether the transaction should be called 
a 'deposit* or a 'loan'; but the two are not the same, and are never so re- 
garded by any one in business or the ordinary affairs of life. Certainly, 
the thousands who daily deliver money to banks for safe-keeping and return 
in corresponding currency do not regard the transaction as a loan, nor do 
they so speak of it A deposit is for the benefit of the depositor; a loan, 
for the benefit of the borrower. It is true, a deposit may also benefit the 
depositary, but such is not the primary object of the transaction. When 
the deposit is made for a fixed period, during which the depositor has no 
right to demand the return of the money, the transaction may be regarded 
as in all substantial respects a loan; but herein lies an essential distinction 
between a loan and a general deposit" 

In the light of the foregoing authorities, I think the transaction in 
question to have been one of a deposit of public moneys, not a borrow- 
ing of money on the part of tjie bank. The fact that the bank bid for 
the money does not change the character of the transaction. Cer- 
tainly, there can be no objection urged against a bank soliciting busi- 
ness. The state, through its legislative enactment, said to all banks 
and bankers it desired to place the public funds on deposit (not to 
loan), subject to withdrawal at any time on the check or order of its 
treasurer, and at a rate of interest not less than 3 per cent, per annum. 
The defendant bank accepted the deposit on the conditions offered. 
To my mind, the transaction was a deposit of money; but, whether 
regarded as a loan or deposit, I do not think it in violation of the au- 
thority conferred on a national bank. Certainly, the giving of the 
security to do what in law it was obligated to do was not a void act. 
The demurrer is overruled. 
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UPSETS Ei'fc V. SPEARS' EX'R,* 
(Circuit Court, W, D. Virginia. March, 1882.) 

1. Executors— Devastavit — Acceptance op Confederate Monet. 

An executor who during the war of the Rebellion received Confederate 
currency In payment of a specie debt well secured on valuable real estate, 
without proof of the necessity thereof, waa guilty of a devastavit, and the 
devisees were not devested of their liens upon the estate of their testator 
for their legacies. 

% Same— Co-executors— Settlement of Accounts. 

A settlement of the accounts of one of two executors who resided in 
Virginia during the war of the Rebellion was not binding on his co-ex- 
ecutor, residing in a loyal state. 

8. Same— Executor's Deed. 

The Virginia statute of March 5, 1863, providing that, whenever any 
fiduciary residing in that state was authorized to do any act jointly with 
one or more fiduciaries residing in the loyal states, it should be lawful for 
the resident fiduciary to perform the act alone, was a nullity; and a deed 
by an executor residing in Virginia was without effect, as against his co- 
executor, who resided in Indiana. 

In 1859, at his home, in Botetourt county, Va., Moses Lipse died, 
leaving a will, 12 children, and 391 acres of land. His sons David 
H. and Samuel were named as executors, and directed to sell the 
land and divide the ppoceeda among the children. Both qualified, 
and in 1860 sold the land to 0. G. Spears for $14,858, and received 
cash $4,952.66, and two bonds of the purchaser, dated 3d October, 
1860, each for $4,952.66, with interest from the maturity of each, 
payable to the executors in one and two years. 

From 1850 continuously to the present, David H. Lipse resided in Indiana. 
He waa present at the land sale in 1860, but shortly returned to Indiana, and 
was never again in Botetourt until 1874. In 1879 the other executor, Samuel 
Lipse, died in Botetourt, where he always lived, and was during the Rebellion. 
In 1862 O. O. Spears died, leaving a widow, a child, and a will, and William 
A. Glasgow qualified as his executor. When the bonds fell due, David H. 
Lipse and about half the legatees, or their representatives, resided outside 
the state of Virginia, then under the control of "the organized rebellion called 
the 'Confederate States Government.' " The only currency then there In cir- 
culation was Confederate notes, commonly called "Confederate money/' or 
Virginia bank notes, of about equal value with it Samuel Lipse was known 
as a "Union man," put no value on Confederate money, refused to take it, 
and did not willingly receive it in payment of debts due the estate of his 
testator or himself. The situation of the estate did not require the collec- 
tion of the purchase money of the land to pay the debts of the estate, for there 
were none; nor to make distribution, for half of the distributees were outside 
of Virginia, within the loyal states, and beyond the reach of the resident 
executor, Samuel Lipse. Half of the resident distributees refused to ac- 
cept Confederate money, and there is no proof that any of them were desirous 
to accept it In the meantime the bonds of Spears, due the estate, were per- 
fectly solvent, being secured on valuable real estate. Yet Spears' executor 
went of his own accord in October, 1862, to the house of Samuel Lipse, took 
with him a large bundle of Confederate money, counted out a sum equal to the 
unpaid balance due on the land, and insisted on Samuel Lipse receiving it 
But the latter refused, saying "it was of no value, and that he had no use 

i This case has been heretofore reported in 4 Hughes, 585, and Is now pub- 
lished in this series, so as to include therein all circuit and district court eases 
elsewhere reported which have been inadvertently omitted from the Federal 
Reporter or the Federal Cases. 
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for it" Spears' executor took the Confederate money away with him, after 
baying asked Samuel Lipse if he would take a check on the Bank of Fincastle, 
which check the latter said he would accept, expecting to receive Fincastle 
money on It No check was then given. Spears' executor was a lawyer, and 
then the president of that bank, and well knew that nothing but Confederate 
money, or Its equivalent in value— Virginia bank notes— was paid out at its 
counter. See ordinances of the Virginia convention passed June 28, 1861, 
and July 1, 1861, respectively. Afterwards Samuel Lipse was induced to 
receive the check of Spears' executor on the Fincastle Bank for the balance 
of the said purchase money, and surrender the bonds. How induced, the 
record shows. Two of the legatees (Custer and Hon*) presented the checks 
of Lipse's resident executor on that bank for their portions, but refused to 
receive the Confederate money, but afterwards did receive it, under, as they 
testified, "a compulsion of threats." A part of the Confederate notes so re- 
ceived by Samuel Lipse was sequestrated by the Confederate government. 
Having thus Induced Samuel Lipse to receive the Confederate notes and sur- 
render the bonds, Spears' executor induced Samuel Lipse to execute a deed, 
without the concurrence or knowledge of his co-executor, David H. Lipse, 
then in the state of Indiana, conveying the said land, with general warranty, 
to said Spears' executor. To an objection of Samuel that his conveyance with- 
out David's concurrence would be of no effect, he was told by Spears' executor 
that the general assembly of Virginia had passed an act which met the case. 
It may be appropriately added that said act was passed March 5, 1863, and 
that the patron thereof was Green James, then delegate to said assembly 
from Botetourt The deed Itself recited that it was executed under an act 
passed March 5, 1863, by the general assembly of Virginia, providing that, 
whenever any fiduciary residing In this state has been authorized to do any 
act jointly with one or more fiduciaries residing within the limits of the 
United States, it shall be lawful for the fiduciary residing in this state to do 
any such act without the concurrence of the nonresident fiduciary. This act 
of the general assembly was in contravention of the previous law, and was 
to remain in force only during the war. This deed was executed 7th April, 
1863, and was with general warranty. By deed executed the same day, with 
special warranty, Spears' executor conveyed the same land to one McCue for 
$15,000, whereof $3,000 was paid cash in hand, and for the balance, "payable 
on the 18th August, 1882, in gold coin, of the value of the alloy of the United 
States in the year' 1861, and also for the Interest thereon at the rate of six per 
cent, per annum, payable on the 1st day of January, 1864, and annually there- 
after in such funds as may be current in the state of Virginia, or in mer- 
chantable corn or flour, at two dollars a bushel for corn and fifteen dollars a 
barrel for flour, as the said Spears' executor, or his successor, may from time 
to time elect to receive it, or in gold coin or its equivalent, if the said 
McCue prefer to pay the interest in such mediums," the said purchaser exe- 
cuted a deed of trust on the same land. Subsequently, by deed dated 2d 
November, 1863, McCue conveyed the said land to one McOulloch for $23,500, 
whereof $11,500 was paid cash in hand, and for the balance, payable by 
McCue to Spears' executor, a deed of trust was again executed on the land. 
The whole of the $12,000, payable as aforesaid in gold or its equivalent, re- 
mains unpaid by McCue to Spears' executor, and to McCue by McCulloch, 
who has remained In possession of the land from his purchase until the 
present The evidence clearly shows that David H. Lipse, the surviving ex- 
ecutor, never at any time authorized or sanctioned the receipt by his co- 
executor of the said purchase money, or of any part of It, in the currency of 
the Confederate government or In said Virginia bank notes, nor the convey- 
ance of the land. The evidence also shows that in 1862 and 1863, and in 
fact all during the war, the public sentiment in Botetourt was much excited 
against persons of Union proclivities, and that persons refusing to take Con- 
federate notes were threatened and denounced as enemies in a public speech 
delivered in the court house by a member of the general assembly, who had 
privately advised Samuel Lipse to receive the Confederate notes from Spears' 
executor. 

In January, 1879, David H. Lipse, as surviving executor of Moses Lipse, de- 
ceased, instituted this suit in the United States circuit court at Lynchburg, 
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Va,, In order to procure the cancellation of the deeds of conveyance and trust 
aforesaid, and the enforcement of his vendor's lien on the said land for the 
unpaid purchase money. In October, 1864, while the war was flagrant, and 
his co-executor was at his residence in Indiana, a settlement of the accounts 
of Samuel and David LIpse, executors of Moses Lipse, deceased, was made by 
James T. Logan, one of the commissioners of the county court of Botetourt 
county, and in November of that year confirmed by said county court, and 
ordered to be recorded. Spears' executor and others answered the bill, and 
numerous depositions were taken on both sides. In his answer, Spears 1 
executor pleaded said settlement of the executorial accounts as an absolute 
bar to any recovery by the complainants upon their bill. 

G. W. Hansbrough and R. F. Mays, for plaintiffs. 

T. J. Kirkpatrick and Glasgow & Glasgow, for defendants. 

RIVES, District Judge. The leading and decisive inquiry in this 
case is whether the devisees of Moses Lipse, deceased, are concluded 
by the facts proven in this case from further prosecution of their 
claim against the estate of their testator. If that estate has been 
legally administered, and their rights to the same conclusively and 
legally settled and barred by the acts of the executor, Samuel Lipse, 
then their remedy in the premises must be remitted to the official 
responsibilities of said acting executor. But if, on the other hand, 
the corpus of that estate still subsists, and is in a situation to be pur- 
sued by those interested in its distribution, then the plaintiff in this 
case, and especially the surviving executor, for himself and other lega- 
tees, may be properly heard in the assertion of the lien on the land 
of Spears, which he bought of Lipse's executors in 1860. Whether a 
bar in law or in equity exists to the recovery of the plaintiff's rights 
depends upon the legal effect of the act of Samuel Lipse as executor 
of his testator, Moses Lipse. If he had the right to receive Confed- 
erate money for a confessedly specie demand, and did go willingly and 
demand the same, and thereby satisfy the claims of the legatees, to 
that extent, and that extent alone, he may be held exempt from re- 
sponsibility; but if, on the contrary, he received worthless currency 
in payment of a specie debt well secured on valuable real estate, 
without proof of the necessity thereof, he is guilty of a devastavit, 
and there is nothing in such act to devest the devisees of Moses Lipse, 
deceased, of their interest in or lien upon the estate of their testator 
for their legacies. So far as the complainant, David H. Lipse, as 
the surviving executor, and suing in behalf of his co-legatees, is con- 
cerned, there is scarcely a pretense that his suit is barred by the 
settlement of the accounts of Samuel Lipse, his co-executor. These 
accounts are wholly ex parte as to him, without notice of any kind, 
and in his absence in another state during the Rebellion, when all 
intercourse and correspondence were prohibited by law. I do not sup- 
pose, under the proofs in this cause, any pretension can be rightfully 
made to the privity, actual or implied, of the chief complainant to 
this settlement made by Samuel Lipse in his own name and that of 
his co-executor. The whole interest of this complainant in his father's 
estate was promptly subjected to sequestration through Samuel lapse, 
the acting executor; and, if this illegal act is validated in this case, 
I may safely say that it will be the first one in which this act of the 
insurgent states has been countenanced and enforced in a court of the 
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United States. The lien of the devisees on the testator's lands for the 
purchase money can only be devested by strict proofs of its payment, 
or by deed conveying the legal title. Touching the first, I do not 
understand that any claim is or can be advanced for the validity of 
a payment in Confederate money for an ante-bellum debt It is 
conceded in the argument by defendant's counsel that it may be re- 
garded as a devastavit on the part of Samuel Lipse, but the defendant, 
Glasgow, denies his complicity in or responsibility for it But in 
the second point it is alleged that the deed of Samuel Lipse as ex- 
ecutor, dated the 7th of April, 1863, conveying said Moses Lapse's 
lands to Spears' executor, passed the legal title, and devested the 
interest of Moses Lipse's heirs and devisees. It is not pretended that 
this deed could have this effect, apart from the act of March 5, 1863, 
of the general assembly of Virginia. Such an act, however, has 
been pronounced invalid so far as investments in Confederate money 
under sanction of state courts are concerned; and, for a stronger 
and more cogent reason, it is invalid so far as it militates against 
the remedies and rights of loyal citizens of other states. The act 
is one emphatically of belligerency and of legislative spoliation upon 
claimants in this state who chanced to be found by the war on the 
loyal side. It would be a reflection upon the victory of the Federal 
arms if such a legislative contrivance could avail, after the cessation 
of war, to override and defeat the remedies and interests of loyal 
citizens of other states. I have no hesitation, therefore, in pronoun- 
cing this act of assembly a nullity, and that the defendant can claim 
nothing under this deed. I hold, therefore, that the t transaction 
stands as if no deed had been made by Moses Lipse's executor; -that 
the legal title is still outstanding in the surviving executor, David H. 
Lipse; that no valid payment has been made by Spears' executor; 
and that a lien still subsists in behalf of the complainant upon the 
lands purchased of Samuel Lipse, executor of Moses Lipse, by said 
C. C. Spears in his lifetime. 

It is the duty of this court to uphold and enforce the will of Moses 
Lipse. It was made upon the eve, and doubtless in view of the 
probability of, war. The testator had a large family, scattered in 
the different states of the Union. To secure their interests in case 
of a civil conflict, he took the precaution of making a son in Indiana 
and one in Virginia jointly executors of his will, with power to sell 
his real and personal estate, and distribute the proceeds among his 
children, subject to the advancements enumerated in his will. Doubt- 
less, he presumed he could in this way guard and protect the interests 
of his nonresident descendants from the violence and antagonism of 
the threatened war of sections. His resort to this precaution was 
wise and reasonable. Be this, however, as it may, — whether de- 
signed or accidental, — his will must prevail; and nothing can be 
better settled than that both of these executors must concur in the 
execution of a joint power, and that it cannot be executed by one 
alone. The knowledge of this act is brought distinctly to the notice 
and acknowledgment of the defendant, Glasgow, by the recitals in 
the deed he took of Moses Lipse's executor. That deed is the leading 
title paper of the derivative purchase from said Glasgow, and nee- 
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essarily put subsequent purchasers on inquiry into the effect of their 
deeds. If there was an infirmity in Samuel Lipse's deed to Glasgow 
as executor, they took subject to that infirmity, under the familiar doc- 
trine of caveat emptor. If Glasgow got no title, neither did the pur- 
chasers from him; nor can they complain of this, because the re- 
citals of their title paper call their attention especially to the. fact 
how and why they claimed, to wit, the validity of a deed from one 
alone of two parties charged with the execution of a joint power. 
If they made a mistake, however grievous, they must bear the con- 
sequences of it For these reasons the court will hold all the pur- 
chasers under Glasgow subject to the outstanding liens of Moses 
Lipse's devisees. 

But it is urged that this lien has been extinguished by Glasgow's 
payment to Samuel Lipse. I have heretofore announced the general 
principle that a fiduciary, whether executor, trustee, or agent, cannot 
take worthless currency in payment of a specie debt, unless he is pre- 
pared to justify it by extraneous circumstances; that giving a credit 
therefor amounts, in an executor, to a devastavit on his part, and a 
debtor unfairly imposing such payment upon him shall be held liable 
therefor. Under the light of these adjudications, let us look at the 
transactions betwen Glasgow, Spears' executor, and Samuel Lipse, 
Moses Lipse's executor. Under the facts and proofs of this cause, 
I should do injustice to Mr. Glasgow's intelligence if I should call 
in question his full knowledge that his testator's debt to Lipse was 
not payable in Confederate money, and that the receipt of it by the 
latter would be a devastavit on his part. I readily concede it was 
a venial zeal on his part for his deceased friend, Spears, to propose 
once the liquidation of his debt in Confederate money; but when 
that was once refused, as is clearly proven in the case, on the express 
ground that such currency "was of no value," it ceased to be a virtue, 
or even excusable, when renewed, and a check upon the Fincastle Bank 
was tendered and received in lieu of Confederate money. This court 
is bound to take notice judicially of the fact that in 1862 the banks 
traded only in Confederate money, and that a check upon one of 
them was payable generally in such currency; hence there was no 
substantial difference between the bank check and Confederate notes 
as a medium of payment. The testimony in this case by the receivers 
of these checks demonstrated this fact, if, indeed, any corroboration 
be needed. It is very manifest, Mr. Glasgow saw in this transaction 
a profitable speculation for his deceased friend's estate. It would 
have been a handsome thing to acquire $10,000 worth of good Bote- 
tourt land for about $ 2,000 in a depreciating currency: but, to accom- 
plish this, he must abide the responsibilities cast upon him by the 
proofs of his activity in pressing his payment, and the state of ter- 
rorism and denunciation against those refusing this currency. He 
doubtless has failed in this speculation; but how stands it with the 
surviving executor, D. H. Lipse? His whole patrimony is dispersed 
to the winds, and has gone to swell the fisc of the insurgent .govern- 
ment that he was opposing, and which is now no more. There can 
therefore be no comparison between the hardships of the two cases. 

The court is constrained, therefore, in this view of the case, to 



Digitized by 



Google 



LEETE V. PACIFIC MILL it MINING CO, 957 

decree the nullity of the deed from Moses Lipse, executor, to Glasgow, 
and the cancellation of the same; and unless the said Glasgow, as 
executor, or some one for him, shall in a reasonable time (say 90 days) 
pay D. H. Lipse, surviving executor of Moses Lipse, deceased, the 
amount of the two deferred payments of 1861 and 1862, with inter- 
est from date of maturity, then said D. H. Lipse, as executor, or some 
one for him, shall proceed to sell the tract of land formerly belonging 
to Moses Lipse, on the usual terms, and hold the proceeds for distribu- 
tion according to the rights of the parties, as may hereafter be ascer- 
tained by reference to a commissioner. If the said Glasgow so elects, 
proof can be taken as to who voluntarily received their legacies in 
Confederate money, and the amounts so paid. While this reserva- 
tion is made for the defendant, Glasgow, so that he may not be 
prejudiced in any claim he may be advised to assert in the state courts 
against such of the parties as may have voluntarily received their 
legacies, or any portion of them, in a depreciated currency, he cannot 
now, or at any time hereafter r be entitled to a credit for any such 
payment to Samuel Lipse, the resident executor, in Confederate 
money, already disallowed by this court. 

Decree: That complainant, D. H. Lipse, surviving executor of 
Moses Lipse, deceased, recover of William A. Glasgow, executor of 
0. C. Spears, deceased, the sum of $9,905.32, with interest thereon 
from the 3d day of March, 1862, and costs, and that unless said debt, 
interest, and costs be paid within 60 days, the lands in the bill men- 
tioned be sold. 

From this decree an appeal was taken to the supreme court of the United 
States. 



LEBTE v. PACIFIC MILL & MINING CO. 
(Circuit Court, D. Nevada. July 5, 189a> 
No. 651. 

1. Monet Had and Received— Promise Implied from Legal Duty. 

If one receives a payment from the government, to which another to 
legally entitled, as between themselves a promise to pay it over Is implied, 
and an action for money had and received wiU lie for its recovery. 

& Public Lands— Cancellation of Entbt— "Right to Monet Refunded. 

As between an entryman and a subsequent grantee, who is in pos- 
session, claiming through him, at the time the entry is canceled, the 
grantee is entitled to the purchase money refunded by the government. 

8. Same— Reservation in Deed. 

Plaintiff conveyed his Interest in the property of a partnership in the 
hands of a receiver, reserving any Interest he might have in any money 
or accounts in the hands of the receiver. The property consisted in part 
of land which had been entered at the land office, and the purchase price 
paid. Several years after, when the land was in the possession of a sub- 
sequent grantee, the entry was canceled by the government, and the pur- 
chase money returned to the grantee, field, that the reservation in plain- 
tiff's deed did not apply to such purchase money. 

4. Contract— Construction by Parties. 

Where a contract for the sale of property, made by correspondence, 
was ambiguous as to whether the seller's interest in a claim against the 
government in relation to the property was to pass, the conduct of the 
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parties In relation to the claim Immediately following the making of the 
contract is admissible to show their understanding. 
5. Same— Estoppel. 

Where the understanding of the meaning and effect of a contract, with 
which it was executed by one of the parties, was known to the other, 
who made no objection thereto, the latter Is estopped to afterwards claim 
a different construction, to his own advantage, and the detriment of the 
other party. 

This is an action for money had and received. The allegation in 
the complaint is "that on or about the 1st day of May, 1896, the defend- 
ant received from the government of the United States the sum of 
$3,200, to and for the use and benefit of the plaintiff." The answer 
of the defendant admits the collection of the sum of $3,200 from the 
government, but denies that the money, or any part of it, was re- 
ceived "to or for the use or benefit of said plaintiff," and denies "that 
the whole or any part thereof is now, or ever was, due to said plain- 
tiff." The action is based upon certain negotiations between the 
respective parties concerning the sale and purchase of the land and 
property situate in Churchill county, Nev., known as the "Eagle Salt 
Works," containing 1,280 acres of land, and including all the salt and 
all other personal property and improvements upon said premises. 

The facts elicited at the trial are substantially as follows: In 1877 the 
plaintiff and C. H. Van Gorder, having previously acquired the possessory 
right to the land In question, applied, through the proper land office, for 
a patent thereto from the United States, and paid to the proper officers the 
sum of $3,200 for said land. Thereafter, In January, 1878,— the property in 
the meantime having been placed In the possession of a receiver,— the plain- 
tiff conveyed his undivided one-half interest therein to W. N. Leete. The 
deed contained this reservation: "But it Is not intended hereby to convey or 
transfer any Interest which party of the first part has or may have to any 
moneys or accounts In the bands of such receiver, as receiver." On the 
same day W. N. Leete conveyed the property to the defendant herein, with 
the same reservation. In March, 1880, the defendant acquired, by deed, the 
interest in the property of the estate of C. H. Van Gorder, deceased. The 
application for a patent to the land was canceled by the land department in 
1890. In the fail of 1894 negotiations were commenced between the parties 
hereto with reference to the plaintiff purchasing the property. All of the 
negotiations were by correspondence. The first was a letter from plaintiff 
to John W. Mackay, the president of the defendant corporation. D. B. Lyman 
was at the time of the correspondence the superintendent and managing 
agent of defendant In the state of Nevada. In February, 1895, plaintiff ad- 
dressed a letter to Mr. Lyman, saying: "In December my son * • * wrote 
me that you wished to sell your Eagle Salt Works property for cash; also, 
that you wished to engage salt for your own mills. Kindly please state 
your price." On the same day Mr. Lyman sent a reply stating: "Whilst I 
am not prepared to give you a positive answer, as the matter must be sub- 
mitted to Mr. Mackay for his approval, I think you can purchase the property, 
with all salt on hand, etc., and all personal property at the Works, for $6,000; 
we reserving the right, and you guarantying to furnish us with salt for oar 
own use, f. o. b. cars at works, for $4 per ton. We could not agree to take 
any stated number of tons, as our present consumption amounts to very 
little, but we do want reserved rights for mill salt at the stated price. We 
have on hand: Mill salt, 803 tons; table, 96; stock, 46 tons." On February 
21* 1896, the plaintiff wrote to Mr. Lyman, stating that he did not consider 
the property a desirable Investment at the price of $6,000, but said: "If we 
can agree on a price, I will buy." On February 23d Mr. Lyman answered: 
"I would suggest that you write me, or address Mr. Mackay throogli me, 
stating the price you are willing to give for the Eagle Salt Works property. 
I will forward your paper to him, and await his decision. I have advised 
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Messrs. Mackay and Flood to sell the property for $6,000; knowing the 
money paid the government for the land can be recovered, and assuming 
that the Eagle Salt Works property, with its supplies, salt on hand, etc., 
is worth at least $3,000." On February 26th the plaintiff wrote to Mr. Lyman 
as follows: "Replying to yours of the 21st, as to the value of the Eagle 
Salt Works property depending on the recovery of the purchase money from 
the government, who recovers from the government must deed to the govern- 
ment, and abandon all claim to the land, and surrender the receiver's receipt- 
It is not likely that any person desirous of claiming and holding title to 
land would solemnly file and record an abandonment Besides, when I deeded 
to W. N. Leete I reserved all moneys of account If I ever owned one-half 
of that money, I own it now. As you suggest, I will address Mr. Mackay 
through you." On March 28th plaintiff wrote to Mr. Mackay, reciting the 
substance of the former letters between himself and Lyman, and then made 
the following offer: "For a bargain and sale deed and possession of your 
Eagle Salt Works property, as it stands, I will give you, in gold coin, $3,500; 
also, at my expense and charge, furnish and load to your order at any time 
within five years, without charge to you, f. o. b. cars, in car-load lots, in bulk, 
at Eagle Salt Works, 945 tons of mining salt, of like quality to that now on 
hand. This agreement to bind myself, heirs, and assigns. You put deed In 
escrow, Bank of Nevada, and I will meet it with $3,500, and agreement to 
load as above. You put me in possession of the property." This letter was 
sent to Mr. Lyman, and plaintiff received a reply stating that he had for- 
warded the letter "to Mr. J. L. Flood, S. F. t and he will then forward the 
letter to Mr. Mackay, or make known to him by wire the contents of your 
letter. When I know whether they accept or decline your offer, I will advise 
you further in the matter." On April 4th Mr. Lyman addressed the follow- 
ing letter to the plaintiff: "Your letter to Mr. Mackay, dated 28th of March, 
has been received, and its contents have been fully noted and considered. 
Your proposition is fully understood and satisfactory, with the exception of 
one point, which is open to doubt, and liable to be construed In more than 
one way, viz. the matter of your furnishing salt to us after sale of the 
property. I will condense the terms of the proposition as we understand 
them, in this way: In consideration of the sum of $3 500, gold coin, we 
will give you a bargain and sale deed of the land as described In the deed from 
Mr. W. N. Leete to the Pacific Mill & Mining Company, together with all 
the Improvements thereon, including all the salt and other personal property 
of whatsoever character upon and connected with the Eagle Salt Works 
(there is now, by estimate, 875 tons of salt on the premises, more or less): 
provided, that you will furnish and load, at your own expense and charge, to 
the order of the Pacific Mill & Mining Company, or the Comstock Mill & 
Mining Company, in car-load lots, in bulk, at Eagle Salt Works, mi 1 salt 
of like quality of that now on hand, from time to time, not to exceed 875 
tons in all, within five years from date, at four dollars per ton. We do not 
obligate ourselves to order or to take any stated quantity of such salt If 
these terms are satisfactory to you, please let me know, and immediate steps 
will be taken to have the deed and agreement made out, and to complete the 
transaction." On April 5th, Mr Leete addressed a letter to Mr. Lyman, ac- 
cepting his offer, in words as follows: "Replying to yours of the 4th inst, 
the terms as stated in 'your letter are entirely satisfactory, and accepted by 
me. I am ready. As soon as you have your deed and agreement ready, ad- 
vise me, and I will come up and complete the transaction." This ended the 
negotiations between the parties as to the sale. The deed from the corpora- 
tion to Leete was executed April 9th, in pursuance of a resolution of the 
board of directors. It recites a consideration of $3,500, which was paid, and 
the further consideration as to the delivery of the salt as specified in the letter 
of Mr. Lyman. The deed is a quitclaim, instead of a bargain and sale, 
deed, but in all other respects it compiles in terms with the result of the 
negotiations above expressed. 

The plaintiff offered evidence to show what action had 'been taken by him 
to recover the money from the government that had been paid into the land 
office upon the application for a patent, and what steps were taken by the 
corporation, and the transactions and correspondence between the parties 
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in that regard. The defendant admitted that it had applied to the govern- 
ment for the sum of $3,200, and had received the money; that plaintiff had 
demanded the money from It, and payment had been refused; but Interposed 
objections to all this class of testimony, upon the grounds that it was ir- 
relevant and immaterial unless some new consideration was shown; the 
contention on the part of defendant being that the rights of the parties were 
fixed by the correspondence with reference to the sale. The plaintiff admitted 
that there was no new consideration, but contended that the subsequent 
transactions corroborated and made clear the fact that the parties dealt with 
each other on the basis that the money in the United States treasury was 
an element of consideration in the sale of the Eagle Salt Works to the plain- 
tiff by the defendant The court declined to pass upon the admissibility of 
this evidence, but admitted it subject to the objections which would be con- 
sidered and disposed of in the determination of the case. 

Mr. Leete employed Brltton & Gray, at Washington, to collect this money 
from the government, and was informed by them that there was a law 
which prohibited the assignment of an account against the United States 
treasury, and that it would be necessary for him to proceed in the name of 
the corporation defendant, as the title to the property was in it at the time of 
the cancellation of the entry, in 1880, and requested him to get a power of 
attorney from the corporation authorizing them to act for It in obtaining the 
money for him. There was considerable correspondence and several inter- 
views between the parties on this subject. The first was a letter from Mr. 
Leete to Mr. Lyman, dated July .31, 18^5, as follows: "I want to try and col- 
lect from the government the money I paid on application to enter the Eagle 
Salt Mine claim in February, 1877. To that end I have employed Britton 
& Gray, attorneys, who did my business in 1877. They advise me that, 
under the law and usages of the land department, it is desirable to have 
a power of attorney from the Pacific Mill & Mining Company; also, our 
joint application from them for repayment of the Van Gorder interest, as 
they held that interest from about 1879 to cancellation of the entry, 1890, and 
. until conveyed to me. I inclose you the papers that Messrs. Brltton & Gray 
have sent me, to be executed by the Pacific Mill & Mining Company. Kindly 
please have them executed, and return to me. I will file with the papers a 
correct abstract of title from the county recorder of Churchill county." 
Some time after this, Mr. Leete discussed the matter with Mr. Lyman, in 
San Francisco. From their conversation, Mr. Leete understood that Mr 
George R. Wells was the attorney for the corporation; but, as a matter of 
fact, he was only the vice president of the corporation. Lyman accompanied 
Mr. Leete to Wells' ofllce, and introduced him, and then retired. #Mr. Leete 
testified that Mr. Wells then said to him: "Our company has not a cent's 
interest In this matter, and, if we execute a power of attorney to Britton & 
Gray to proceed in our name, they will presume that we are Involved in an 
obligation to pay their attorney's fees. If you will get Brltton & Gray to 
address us a letter disavowing any claim on us for their services as attorneys, 
we will execute the power of attorney asked for." Mr. Wells testified that 
this statement was substantially correct, except It leaves out the word "If"; 
that what he said was, "If our company has not a cenf 8 interest," etc. Mr. 
Leete wrote to Britton & Gray, and they returned a letter to the secretary of 
the defendant, that "we have no present or prospective claim upon the 
Pacific Mill & Mining Company for payment for our services in this matter." 
Upon receipt of this communication, Mr. Leete forwarded the same to George 
R. Wells, in a letter dated August 27, 1895: "I am this day in receipt of the 
inclosure from Britton & Gray, addressed to L. O. Fraser, secretary of the 
Pacific Mill & Mining Company, disclaiming any claim on you for services in 
the case. I send it to you, as I have never met Mr. Fraser. Please have 
the two papers executed properly, and sent to me, to wit, the power of at- 
torney; also, the application for repayment of purchase money. Under the 
statutes of the United States, in such cases as this we have to proceed In this 
manner. * * • P. S. If you pay out any money for notary services, I will 
refund it." Thereafter the corporation, at a meeting of the board of directors, 
regularly authorized the power of attorney as prepared by Britton & Gray 
to be executed; and it was duly executed and sent to Mr. Leete, who for- 
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warded the same to Brltton & Gray; also, the application for repayment of 
the money. On August 29, 1895, the secretary, In reply, wrote Mr. Leete as 
follows: "Inclosed please find power of attorney (signed and acknowledged), 
Pacific Mill & Mining Company to Brltton & Gray; also, an application, &c, 
signed by the company. Please send me your check for $5.00, expenses in- 
curred,— notary fees and recopylng power of attorney, &c." The plaintiff 
paid the bill for expenses. 

The following letter from Leete to Brltton & Gray, dated September 5, 
1895, shows the steps that were taken by Mr. Leete: "In the matter of ap- 
plication for repayment of purchase money paid on entry of Eagle Salt 
mine (also called 'Eagle Salt Works'), certificate No. 170, Carson City, Nevada, 
bearing date 26th February, 1877: I have this day filed with the register 
United States land oflice, Carson City, Nevada, the following papers, to wit: 
Abstract title Eagle Salt Works; certificate certified by recorder Churchill 
county, Nevada; affidavit of B. F. Leete, loss of the receiver's duplicate re- 
ceipt; power of attorney Pacific Mill & Mining Company to Brltton & Gray; 
power of attorney Benjamin F. Leete to Brltton & Gray; application for 
repayment of the purchase money by Pacific Mill & Mining Company; ap- 
plication for repayment of the purchase money by Benjamin F. Leete." In 
connection with this matter, Mr. Leete on February 6, 1896, addressed the 
following letter to "Pacific Mill & Mining Company— John W. Mackay, Presi- 
dent: 19 years ago I applied to enter the Eagle Salt Works land, and paid 
for the land. The Pacific Mill & Mining Company owned the property in 
1890. The land department canceled the entry. Last April I purchased the 
property from the Pacific Mill & Mining Company. There is a law of the 
United States prohibiting the assignment of a claim against the treasury. 
It is therefore necessary to present a claim for the repayment of this land 
money in the name of Pacific Mill & Mining Company. The department 
wants a quitclaim deed to the government, and the warrant on the treasury 
will issue in the name of Pacific Mill & Mining Company. I want the 
warrant Indorsed to me by the Pacific Mill & Mining Company. Please order 
these papers executed and sent to me." No reply to this letter was ever 
received. Thereafter the power of attorney executed by the defendant to 
Brltton & Gray was revoked by the order of the board of directors, and an 
order passed for the execution of power of attorney to H. C. King; and under 
that power King collected the money from the government, and paid It over 
to the defendant 

The following letters from the commissioner of the general land office to 
the register and receiver at Carson City were offered in evidence by the 
defendant: The first dated September 17, 1895: "Referring to your letter 
of the 5th Inst, transmitting the application of B. F. Leete for repayment of 
purchase money paid on mineral entry No. 170 for the Eagle Salt Works, 
• * * I have to inform you that this entry was canceled by office letter 
M, November 7, 1890. The abstract of title submitted with said application 
shows that at date of cancellation the title to this land, under mineral 
entry No. 170, was in the Pacific Mill & Mining Company, and hence Mr. 
Leete was not the proper party to make application for repayment. In re 
Craven, 14 Land Dec. Dep. Int. 140. The application is accordingly denied." 
The second letter, dated December 7, 1895, reads as follows: "Referring to 
letter N, September 17, 1895, denying the application of B. F. Leete for re- 
payment of purchase money paid on mineral entry No. 170, you are advised 
that, as no appeal was taken from said decision within the period allowed, 
the case has this day been closed." Testimony was offered on behalf of 
defendant that Mr. Wells, the vice president, Mr. Fraser, the secretary, and 
Mr. Walsh, a director, of the defendant, did not have knowledge of all the 
facts at the time defendaut gave the power of attorney to Brltton ft Gray. 
The general character of this testimony Is to the effect that the board of 
directors did not have before them at the time they authorized the power of 
attorney to be executed to Brltton ft Gray any of the correspondence "be- 
tween Mr. Lyman and Mr. Leete that led to the sale of this property," and 
acted upon the representation made by the vice president The vice presi- 
dent, Mr. Wells, with reference to the conversation between himself and the 
plaintiff, and as to what was considered at the time the power of attorney 
88F.-*l 



Digitized by 



Google 



962 88 FEDERAL REPORTER. 

to Brltton & Gray was authorised, testified that Mr. Lyman brought Mr. 
Leete to him, and introduced him, "and, as addressing me in the absence of 
Mr. Mackay, he said, 'You are the vice president of this company, and Mr. 
Leete wants to get some money,' or 'Mr. Leete will explain to you what he 
wants/ He only stayed a minute, * * * and left Mr. Leete and I to- 
gether. * * * Mr. Leete said there was some amount of money— $3,200 
(I did not burden my mind with the amount)— that was coming to him, be- 
cause he had paid it in on some land for which the application had been can- 
celed, and he would like to have the company assist him to get what be- 
longed to him. I said I would be glad to do anything I could. He explained 
what his claim was,— by reason of a purchase made some years ago. It 
was money coming from the United States. Q. Did you at that time, or had 
you ever before at any time, seen a correspondence between Mr. Lyman and 
Mr. Leete with reference to this? A. I never had. • * • It was a Cali- 
fornia corporation,— held property In the state of Nevada,— and most all the 
business was transacted through its officers. I knew very little about the 
affairs of the company. Q. Were you present at the meeting of the board 
of directors in which those resolutions were passed, making a power of 
attorney to Brltton & Gray? A. Yes. Q. Upon-^whose representation, if 
any one's, was that action taken? A. I acted principally in the matter, because 
I took it for granted what Mr. Leete told me was true. That was a corpora- 
tion that had been a big corporation years and years ago, but had done very 
little lately,— a sort of winding it up,— and I had lost most all interest in It 
Q. Did Mr. Leete present to you any papers at all in connection with the 
negotiations he had with Mr. Lyman? A. No. The only thing that I was 
emphatic about was this: He said he wanted to get a power of attorney, and 
produced a letter [from Brltton & Gray], * * * in which they said, in order 
to act, it would be necessary to get a power of attorney from the Pacific Mill 
& Mining Company, because at the time the entry was canceled the owner 
must receive the money. That was the ground upon which he explained it to 
me, and was the ground upon which action was called for by the Pacific 
Mill & Mining Company. The only thing I recall, * * * and which I 
heard Mr. Leete use my words (and he used almost the words I used)* 
* * * I said, 'If we have no Interest in this property, and are going to help 
you, it must be distinctly understood we will incur no obligation by reason 
of their work as attorneys;' and he said, 'Well, I will see to that, and get a 
letter from them.' I did not say, 'We have no Interest, 9 because I did not 
know it. I was taking his statement to me as true. We must be protected 
from any claim, because I did not want the company to pay a bill for Mr. 
Leete's work." Upon cross-examination he stated that he knew the transac- 
tion between Mr. Leete and the Pacific Mill & Mining Company had resulted 
in the purchase of the Eagle Salt Works property by Mr. Leete, and knew 
that that transaction had been negotiated between Mr. Lyman and Mr. 
Leete; that Mr. Lyman was the executive officer in the state of Nevada, and 
attended to that business, and he always accepted what Mr. Lyman said at 
conclusive in regard to it; that when Mr. Lyman brought Mr. Leete into the 
office he thought It was perfectly satisfactory that he should carry out Mr. 
Leete's desire; that he supposed that Mr. Leete was the owner of the money, 
and entitled to get it, and that he was perfectly willing to help him get i^ 
provided the company would not incur indebtedness; that Mr. Leete tcld him 
he had paid the money in a transaction long ago, and since then had bought 
the property, and was entitled to the same. 

J. D. Goodwin, for plaintiff. 
W. E. F. Deal, for defendant 

HAWLEY, District Judge (after stating the facts as above). From 
the foregoing facts the question arises, which of the parties is entitled 
to the money repaid by the government after the cancellation of 
the entry for the Eagle Salt Works, and after the purchase of the 
property by the plaintiff from the defendant? The case is unique. It 
is sui generis. It stands alone, without any direct precedent or guide. 
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The general principles of law, as announced in the authorities cited 
by the respective counsel, do not reach the pivot of the scales by 
which the case is to be weighed and determined. Each party is con- 
fident, but neither has been able to make the case clear. The court 
enters upon the discussion with a mind free from any impression as 
to the merits of the case, — with the hope, however, that some beacon 
light as to the facts, or recognized principle of law, will be found to 
guide it to a correct conclusion. 

The plaintiff seems to have been of the impression that he was en- 
titled to at least one-half of the money paid to the land office of the 
government on account of the reservation in his deed to his brother. 
But it is apparent that this reservation cannot possibly be construed 
as having any relation whatever to that money. It had reference 
solely to the money and accounts in the hands of the receiver of the 
property, who had been appointed in a suit in the state court concern- 
ing the partnership between the plaintiff and Van Gorder. The 
application for the patent had not been canceled at that time, and it 
was not then known or suspected that it would be. If a patent had 
been issued after the plaintiff had conveyed his interest in the prop- 
erty, it would have inured to the benefit of, his grantee. The can- 
cellation of the entry was not made until 1890. At the time of the 
cancellation the defendant had the possessory title to the property. 
The plaintiff had no interest therein, or any claim thereto. 

The statute authorizing the money, upon cancellation of the entry, 
to be repaid, provides as follows: 

"Sec. 2. In all cases where homestead or timber-culture or desert land en- 
tries or other entries of public lands have heretofore or shall hereafter be can- 
celed for conflict, or where, from any cause, the entry has been erroneously 
allowed and cannot be confirmed, the secretary of the interior shall cause to be 
repaid to the person who made such entry, or to his heirs or assigns, the fees 
and commissions, amount of purchase money, and excesses paid upon the same 
upon the surrender of the duplicate receipt and the execution of a proper relin- 
quishment of all claims to said land, whenever such entry shall have been 
duly canceled by the commissioner of the general land office." 1 Supp. Rev. 
St 1874^1, p. 565. 

If application had then been made by the defendant for the repay- 
ment of the money, it would doubtless have been paid to it, as will 
fully appear by reference to the letters of the commissioner of the gen- 
eral land office. If application had been made by the plaintiff at 
that time, payment would have been refused. Secretary Noble, in a 
letter to Comptroller Matthews in the Case of Adolph Emert, held 
that the only person qualified to apply for repayment under section 
2 of the act of June 16, 1880, is the one in whom the title to the land 
is vested at the date of the cancellation of the entry, or the heirs of 
such party. He saicl: 

"It is clear that after the cancellation of the entry the entryman has no 
right to the land that he can sell or dispose of. It is equally clear that, onUhe 
cancellation of an entry under the conditions prescribed in the statute, a 
claim against the government for the repayment of the purchase money and 
fees and commissions is created, and the statute declares that said pay- 
ment shall be made to the entryman, or his heirs or assigns; but it Is clear 
that the statute contemplated as assigns only those who became such while 
(he entryman had an Interest in the land, or, in other words, assigns prior 
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to the date of the cancellation of the entry. 9 * In re Hmert, 14 Land Dec. Dep. 
Int 101, 

There is nothing in the language of the deed to furnish any light 
upon the transaction. There can be no question as to the legal right 
of the plaintiff to recover herein if from the facts it appears, either by 
operation of law, or by contract or agreement of the parties, that the 
money was to be collected by him, or by the defendant for his use 
and benefit He would be entitled, if the money belonged to him, 
to recover it, regardless of the question whether any privity of con- 
tract existed between the parties or not, under the general principle 
that, in order to support an action of this character, there need be no 
privity of contract, except that which results from one man having 
another's money, which he has no right to keep. In such cases the 
law implies a promise that he will pay it over. Bank v. Sadler, 19 
Nev. 98, 103, 6 Pac. 941, and authorities there cited; Bank of Metropo- 
lis v. First Nat. Bank of Jersey City, 19 Fed. 301, 303; Gaines v. Miller, 
111 U. S. 395, 397, 4 Sup. Ct. 426; Wilson v. Turner, 164 111. 398, 403, 
45 N. E. 820; 2 Enc. PL & Prac. 1017, and authorities there cited. 
If, however, the money did not in law belong to the plaintiff, from 
the mere fact that he had, in an effort to procure the title to the Eagle 
Salt Works, paid the same under his application for the patent, then 
he can only recover by showing that there is a privity of contract be- 
tween him and the defendant, and that by virtue of such contract 
he is entitled to the money collected by the defendant It appears 
from the facts that the conveyance made by the plaintiff to his brother, 
and by his brother to the corporation, after the money had been paid 
to the government, was absolute, except as to such moneys and ac- 
counts as were then in the hands of the receiver. It cannot, there- 
fore, be legally said that the money paid to the government in the 
event of the cancellation of the entry should have been paid to him, 
simply by virtue of the fact that he had originally paid the money to 
the government, because, as before stated, he had in the meantime con- 
veyed his interest in the land, without any reservation of his claim or 
right to this money. To enable him to recover it from the defendant, 
the duty devolves upon him to show that there was an agreement or 
contract with the defendant that he should have the money if it could 
be recovered from the government What was the understanding or 
agreement of the respective parties in regard thereto at the time of 
the execution of the deed by the defendant to the plaintiff, in 1895? 
Was the right to the recovery of this money an element of the con- 
sideration of the sale and purchase of the land? These questions must 
be answered by a construction of the language of the correspondence 
between the parties. The correspondence commenced in the fall of 
1894. In the spring of 1895 the plaintiff asked that the price for 
wlych the defendant was willing to sell the property should be named. 
Mr. Lyman stated generally that, he thought the property could be 
purchased for $ 6,000, with certain conditions as to the delivery of salt 
at a certain price. This was not considered by the plaintiff as a de- 
sirable investment, at the price named, and resulted in the suggestion 
that the plaintiff should name the price he was willing to give, and 
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then for the first time a reference is made by Mr. Lyman to the money 
which is the subject-matter of this action: 

"I have advised Messrs. Maekay and Flood [who were the principal stock- 
holders of the defendant corporation] to sell the property for six thousand 
dollars; knowing the money paid the government for the land can be re- 
covered, and assuming that the Eagle Salt Works property, with its supplies, 
salt on hand, etc., is worth at least three thousand dollars." 

Here is a clear statement that the defendant's agent and officer 
knew that the money could be collected. According to Mr. Lyman's 
judgment, the Eagle Salt Works, with its supplies and salt on hand, 
was worth at least $3,000. The plaintiff, in reply, with reference to 
the value of the Eagle Salt Works property "depending on the re- 
covery of the purchase money ," said "that whoever recovers from the 
government must deed to the government, and abandon all claim to 
the land," and intimated that no one would be likely to do that. He 
then said that when he deeded the land to his brother he reserved all 
moneys and accounts. "If I ever owned one-half of that money, I 
own it now." The defendant was then put upon notice that the plain- 
tiff claimed to be the owner and entitled to one-half of that money 
whether he bought the property or not. This is all that was ever said, 
in the correspondence, about the money. The offer that was there- 
after made, and the acceptance thereof, which was satisfactory to both 
parties, did not make any mention of this money. The terms of the 
contract, in so far as this money was involved as an element of the 
consideration, are therefore left in an uncertain and unsatisfactory 
condition. Both parties had equal knowledge in regard thereto. The 
plaintiff claimed it, or at least one-half of it. The defendant did not 
deny his claim. It kept silent upon the subject There was no spe- 
cific agreement, in writing or. otherwise, in regard thereto. It is 
apparent, however, that the plaintiff, when he made the offer of 
|3,500, must have understood that there was some other element of 
consideration besides the real value of the Eagle Salt Works and the 
personal property connected therewith, because he offered more than 
the price placed upon the property by defendant's superintendent and 
agent. When a man states to a prospective purchaser that certain 
property is worth at least $3,000, he does not expect that such 
person is going to offer him any more for it. The inference would 
seem to be that it might be purchased for a less sum. What legiti- 
mate conclusion, then, can the court draw with reference to this other 
element of consideration which the correspondence suggests? When 
Mr. Lyman explained why he advised Maekay and Flood to sell the 
property for $6,000, he must have meant that whoever bought the 
property would be entitled to receive this money from the government. 
This was the reason he advised the defendant to sell the property at 
that price. It was also an inducement to the plaintiff to offer a 
larger sum than the mere value of the land, and salt on hand, etc 
The plaintiff, in reply, in effect said: "You are mistaken about this 
money. One-half of it belongs to me, whether I purchase the Eagle 
Salt Works property or not." This was the reason that he was unwil- 
ling to give $6,000, but was willing to give $3,500. With this under- 
standing between the parties, the recovery of the $3,200 from the 
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government must have been in the minds of the parties as an element 
of consideration which induced the plaintiff to make the purchase. 
But it may be said that the difference in the price first asked and the 
price actually accepted tends to show that such was not the under- 
standing of the parties. If, as suggested by Mr. Lyman, all this 
money would go to the purchaser, the price would reach $6,200. 
But he had previously offered to sell it for $ 6,000. If only one-half of 
it was to be considered, as suggested by the plaintiff, this would re- 
duce the amount to $4,400. The collection of this money would 
doubtless involve expense in the employment of counsel, which would 
materially reduce the amount to be received. As the attorneys asked 
20 per cent to collect the money, this must be considered as a reason- 
able price, and would reduce the amount to $4,080. This, after de- 
ducting other expenses that had to be incurred in order to get the 
money from the government, would leave but a slight margin between 
the price first asked by Mr. Lyman and the price offered and paid by 
the plaintiff. 

Now, with reference to the value of the Eagle Salt Works prop- 
erty: It appears from the testimony that the defendant was princi- 
pally interested in securing for itself the delivery of salt at special 
rates. If this could be done, it would be willing to dispose of the 
property on reasonable terms, as it "had done very little" business 
lately, and had commenced winding up its affairs, as its officers "had 
lost most all interest in it." In connection with the negotiations as 
expressed in the correspondence, it is not difficult to see that about 
the only advantage to the defendant which the Eagle Salt Works 
property was, was that by its ownership therein it was enabled to 
procure salt for its own mills at four dollars per ton. True, there 
were "875 tons of salt on the premises, more or less"; but to realize 
any money from the sale and delivery of this salt by the plaintiff in- 
volved the expense of employing men to load the salt "free on board 
the cars," and the money was to be received in driblets, at odd times, 
whenever needed, within five years. The defendant, through its 
superintendent, said, "We do not obligate ourselves to order or to 
take any stated quantity of such salt." It needs no mathematical 
calculation to figure out the real value of this part of the contract 
to the plaintiff. It was more valuable to the defendant than to the 
plaintiff. It really constituted, as before stated, the principal value 
of the property to the defendant. If there was any demand for salt 
by other parties, it would have been of value to the plaintiff. 

Take all the testimony, sift it, weigh it, test it in all of its legit- 
imate bearings, and it becomes evident that the $3,500 was not paid 
by plaintiff or received by the defendant upon the understanding of 
either party that all that was to be received by the plaintiff was the 
land and salt on hand. So far as the plaintiff was concerned, he 
claimed one half of the money; and it must have been his under- 
standing that, if he purchased the property from the defendant, he 
would be entitled to the other half. But did the other party so un- 
derstand it? Did their minds meet on this proposition? So far as 
the express language of the letters can be construed, it is evident that 
both parties were trying to drive the best bargain they could. The 
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defendant wanted to get the highest price obtainable. The plaintiff 
was figuring to get the property at the lowest notch possible. Prom 
all the evidence it may be urged that neither party fully under- 
stood their respective legal rights in the premises as to the money. 
It is true that the court is not authorized to construe the contract so 
as in any manner to do violence to the language used by the parties, 
or to the principles of law applicable thereto; but it can and ought to 
give such a construction to all the negotiations as will bring the con- 
tract as near to the intention and actual meaning of the parties at the 
time of its execution as the words which they saw fit to employ, and 
rules of law, will permit. It is the duty of the court, where the lan- 
guage used is not clear, positive, and certain, to consult the conditions, 
situation, and motives of the respective parties, for the purpose of as- 
certaining their intention. In Rockefeller v. Merritt, 22 C. C. A. 613, 
76 Fed. 909, 915, the court said: 

"One of the most satisfactory tests to ascertain the true meaning of a 
contract is made by putting ourselves in the place of the contracting parties 
when tt was made, and then considering, in view of all the facts and circum- 
stances surrounding them at the time of Its execution, what the parties In- 
tended by the terms of their agreement." 

It has always been deemed permissible for the court to consider 
the conduct and acts of the contracting parties, and the interpreta- 
tion which they placed upon their agreement, at the time of, or con- 
temporaneously with, its execution, as an aid to ascertain its meaning. 
In Chicago v. Sheldon, 9 Wall. 50, 54, the court said: 

"In cases where the language used by the parties to the contract is 
Indefinite or ambiguous, and hence of doubtful construction, the practical in- 
terpretation by the parties themselves Is entitled to great, If not controlling, 
Influence. The interest of each generally leads him to a construction most 
favorable to himself, and when the difference has become serious, and be- 
yond amicable adjustment, It can be settled only by the arbitrament of the 
law." 

See, also, Topliff v. Topliff, 122 U. 8. 121, 131, 7 Sup. Ct 1057; 
Thomas v. Railway Co., 81 Fed. 911, 919; Lumber Co. v. Stump, 30 
C. C. A. 260, 86 Fed. 574; 578; St Louis Gaslight Co. v. City of St 
Louis, 46 Mo. 121, 127; Mathews v. Danahy, 26 Mo. App. 660, 662; 
Vermont St. Church of Quincy v. Brose, 104 111. 208; Coal Co. v. 
Schneider, 163 111. 393, 396, 45 N. E. 126. 

In Sanders v. Munson, 20 C. C. A. 581, 583, 74 Fed. 649, 651, the 
court said: 

"Ambiguities In the terms of a contract are often dispelled by the construc- 
tion which the parties themselves have placed upon the terms before con- 
troversy has arisen, and courts frequently give effect to this construction, 
and adopt the meaning which the parties have assumed to be correct.'* 

As the references made to this money in the correspondence are 
to some extent uncertain, indefinite, and doubtful, I am of opinion 
that the subsequent acts and conduct of both parties, in so far as 
the sflme tend to shed light upon the transaction leading up to, and 
culminating in, the execution of the deed, is admissible in evidence, 
and should be considered by the court, — not as creating a new con- 
tract, but as tending to show what the contract and understanding 
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of the parties were at the time of the delivery of the deed. Prom the 
subsequent acts and conduct of the parties, it is made perfectly clear 
that at the time of the execution of the deed the defendant did not 
assert any claim to this money. Moreover, the defendant, acting 
through its directors, at a regular meeting authorized the execution 
of a power of attorney in favor of plaintiff's attorneys for the express 
purpose of aiding the plaintiff to get this money for himself. And it 
was not until it was advised from the correspondence from the 
land department that the plaintiff could not collect, and was not en- 
titled to, the money, that it made any claim thereto. Upon being 
advised as to the rulings of the land department, it revoked its power 
of attorney to Britton & Gray, and authorized another attorney to 
act for it, who obtained the money for the defendant The law un- 
doubtedly protects parties acting in ignorance of their rights from 
imposition and deceit. But the question constantly presents itself, 
from all the facts herein, whether this claim thus made is one that 
would justify the court in holding that the defendant acted in ig- 
norance of the facts. It seems to me that under the testimony the de- 
fendant had such knowledge of the facts before the deed was executed 
as required it to make inquiry as to its legal rights in the premises, 
and that it ought to be considered as acquiescing in the claim made 
by the plaintiff that he was entitled to the money, and that such was 
its understanding at the time the deed was executed; otherwise it 
would have refused to execute the power of attorney in favor of 
plaintiff's attorney for the purpose of enabling him to get the money. 
Having executed and delivered the deed to the plaintiff, and accepted 
the $3,500 from him, with the understanding that the plaintiff could 
collect, and was entitled to, this money, it ought not now be allowed 
to keep it on the ground that it believed at that time that the state- 
ment of the plaintiff as to his legal rights was true. In other words, 
while it might have been entitled to avoid the contract if there had 
been any misrepresentations by the plaintiff as to the material facts, 
by which it had been misled to its injury, it should not be permitted 
to do so upon the ground that it was not at the time of the execution 
of the deed fully advised as to the law, but acted under the belief that 
the plaintiff's understanding thereof was correct, especially in view 
of the undisputed testimony that he notified it of all the facts upon 
which he based his claim. It did not, after this correspondence, 
at any time before the execution of the deed, claim that all or any part 
of this money, if it made the sale, belonged to it. There was no 
fraud in the transaction. There was a misrepresentation as to the 
legal rights of the plaintiff, which the defendant accepted as true 
without investigation. Under these circumstances, the parties must 
be bound by their understanding at the time the contract was exe- 
cuted. The modus operandi by which the money from the govern- 
ment was to be obtained cannot control the transaction. It has 
nothing to do with it. When the sale was made, it was the under 
standing of the parties that the plaintiff was entitled to this money, 
as between the plaintiff and the defendant. The fact that it after- 
wards transpired — what the parties ought to have known before — 
that the money could only be obtained upon the application of the 
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defendant .does not have the effect to in any manner change the con- 
tract made by the parties. 

But, if it should be conceded that the defendant did not understand 
the contract as above interpreted, there is still another view of the 
case which would perhaps be binding upon the defendant, and reach 
the same result. It is evident from all the facts that plaintiff did so 
understand it. His claim to the money was not based on legal 
grounds; but he claimed it, and his conduct shows he was acting on 
the belief that he would get not only one-half of it, but, if he pur- 
chased the property mentioned in the deed, he would get it all. That 
was his understanding, and was a part of the consideration that in- 
duced him to offer, and, upon the acceptance of his offer, to pay, to 
the defendant the sum of $3,500 upon the execution and delivery of the 
deed to him. The defendant knew that this was his understanding, 
and, having accepted the $3,500 without any denial of the plaintiff's 
right to recover the money then in the hands of the government, it 
ought not to be allowed now to retain this money because the gov- 
ernment declined to pay the money upon the application of the plain- 
tiff, and did pay the money to it upon its own application therefor. 
In Cunningham v. Patrick, 136 Mo. 621, 632, 37 S. W. 817, which 
involved the construction of certain letters, as to whether or not the 
parties had adjusted the accounts between them, and agreed upon a 
certain sum which was to be paid by the defendant to the plaintiffs 
in settlement of the same, the court, instead of confining itself to the 
proposition* that the correspondence clearly showed that both parties 
fully understood that the amount sued for upon the adjustment was 
the amount agreed upon by them as expressed in their letters, as it 
might well have done, treated the language of defendant's reply to 
plaintiffs' letters as being so qualified or indefinite as not to justify 
the statement that the minds of the parties met, discussed the effect 
of all the negotiations, and came to the conclusion that all the evidence 
clearly manifested what the plaintiffs' understanding of the agreement 
of settlement was, and that defendant having induced the plaintiffs 
to forbear bringing suit, upon having, as understood by them, a con- 
tract for a fixed and definite sum, the defendant should not be allowed 
to say that there was no such contract. In the course of the opinion 
the court said: 

"The books abound with authority that when one of two parties has a 
perfect understanding of the understanding of the other as to the meaning 
of the terms of a contract or proposition of settlement that may be doubtful, 
the one knowing the understanding of the other, * * * and allowing that 
other to act on that understanding to his loss or injury, wttl be estopped from 
denying there was such an understanding or agreement between them, or 
that the minds of the two did not meet. In such cases the understanding of 
one, with the knowledge of that understanding by the other, will be treated 
as the understanding of both." 

See, also, Goulding v. Hammond, 49 Fed. 443, 446; Garrison v. U. 
S., 7 Wall. 688. 

In view of all the facts, the situation and knowledge of the par- 
ties, their surrounding circumstances, the objects which they had in 
view, their conduct and acts immediately after as well as before the 
execution of the deed, as herein interpreted, it follows that the doubts 
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existing in my mind as to the true meaning of the contract as exhib- 
ited by the correspondence have been solved; and my conclusion is 
that the money collected by the defendant from the government be- 
longs, by virtue of the contract between the parties, to the plain- 
tiff*. Let judgment be entered in his favor, with costs. 



PULESTON v. UNITED STATES. 
(District Court, N. D. Florida. July 7, 1888.) 

L Marshal's Fees— Mileage. 

In the service of a writ, the only statutory requirement is that travel 
shaU be actual, to be computed from the place where the process Is re- 
turned to the place of service; and the circumstance that an interval of 
several days occurred after a portion of the distance had been traveled, 
aud before Its service, cannot defeat the marshal's claim for mileage. 

ft. Same. 

The marshal Is entitled to mileage from the limits of his district to the 
commissioner having jurisdiction. of a case, where, through mistake or ig- 
norance, his deputy, acting under a warrant legal on its face, has taken 
custody of a person therein named, outside of his district, on the theory 
that a legal arrest, so far as the government is concerned, was effected 
Immediately upon entry into the district in which the deputy could legally 
act. i 

8. Same. 

The proviso in the appropriation act of August IS, 1894, whereby no 
mileage is allowed to any officer violating the provisions ttiereof relative 
to the taking of prisoners before the commissioner or nearest judicial of- 
ficer having jurisdiction under existing laws, affects only the appropriation 
thereby made, and does not have the effect of a general restriction. 

4. Same. 

Without a certified copy of a complaint attached to a warrant issued by a 
commissioner, a commissioner or magistrate nearer the place of arrest 
than the commissioner issuing the warrant would be without jurisdiction 
to hear the case. 

8. Sams. 

The marshal Is entitled to mileage computed according to paragraph 25, 
S 829, Rev. St., without regard to the question as to whether the arrest was 
effected by the deputy nearest the place where the prisoner was appre- 
hended. 

0. Same— Service of Commitment. 

The marshal cannot disregard the lawful process or orders of the court, 
even though they are superfluous, but must execute such as are issued to 
him in the ordinary practice, for which he Is entitled to the ordinary fee. 

7. Samb — Peb Diem before Court and a Commissioner on the Same Day. 
A marshal is entitled to charge a per diem for services before a commis- 
sioner upon the same day that he was allowed a per diem for attendance 
upon the court 

81 Same— Per Diem of Deputy. 

The marshal is entitled to the per diem of his deputy where a case was 
set for hearing before a commissioner, and the deputy attended, but the 
defendant failed to appear, and his bond was estreated, and an attachment 
or alias warrant issued. 

H Same— Discharge or Defendant on Temporary Recognizance. 

The marshal is entitled to charge for the release of a defendant on ball 
before the commissioner, where such release involves the taking of a bail 
bond. 
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10. SAMB— UNNECESSARY AHD EXCE88TVE SERVICES. 

In the absence of any showing of bad faith, the mere fact that after the 
Issuance of a warrant, and before arrest, the defendant attended before 
the commissioner as a witness, but neither the commissioner nor the deputy 
had at that time any process for his arrest in their actual possession, would 
not be sufficient to justify the accounting officers of the treasury in disal- 
lowing all fees earned in the subsequent arrest, as unnecessary and ex- 
cessive, especially where the account has been duly approved by a court 
in accordance with law. 

11. Same— Employment of Bailiffs. 

The marshal is entitled to be reimbursed for sums disbursed to bailiffs 
in excess of three, and not exceeding five, allowed to be employed under 
section 715, Rev. St, employed by him under the order of a circuit or dis- 
trict court; and the appropriation act of August 18, 1894, and the proviso 
thereto attached, do not have the effect of general legislation, so as to re- 
peal said section 715. 

13. Same. 

The proviso above referred to authorizes the employment of not exceeding 
three bailiffs In each court; and where, Incidentally, the business of the 
circuit and district courts for any district are both conducted in the 
same room, and presided over by the same judge, it does not follow that 
this proviso restricts the number of bailiffs in both courts to three, but, 
on the contrary, the court has the power to order the marshal to employ 
a double set of bailiffs,— one for each court. 

(Syllabus by the Court.) 

Buckner Chipley, for petitioner. 
John Eagan, U. S. Atty. 

SWAYNE, District Judge. The respective parties, by their at- 
torneys, have filed a stipulation covering all the facts relied on in 
the case, leaving only to the court such questions of law as have not 
already been passed upon on the demurrer. 

In items 3, 4, 5, and 22 of Schedule A, the question is presented 
as to whether mileage, under paragraph 25, § 829, Rev. St., should 
be continuous, or if the deputy can claim actual mileage traveled, 
when a part of the trig is made at one time, and after the lapse of 
several days the trip is completed. Said paragraph reads as fol- 
lows: "For travel in going only, to serve any process, • * • 
six cents a mile, to be computed from the place where the process 
is returned to the place of service." Also, the act of August 18, 
1894, which requires that the mileage of any deputy shall be actual 
and necessary. All that is required by these provisions of law is 
that the deputy to whom the writ was delivered actually and neces- 
sarily traveled the distance for which the marshal claims the mile- 
age, which is clearly shown to be the case by the stipulation filed in 
this case. 

Item 9, Schedule A: This item represents fees earned in a case 
where the defendant at the time of the issuance of the warrant was 
out of the Northern district of Florida. The deputy went out of 
the state, and induced the defendant, either by showing the war- 
rant or otherwise, — it does not appear, — to go back into the dis- 
trict. No arrest could have been made on this process outside 
of the limits of the district, but as soon as the state line was crossed 
the defendant was in the Northern district of Florida; and the 
petitioner contends that an arrest was effected in the Northern 
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district of Florida, and that the marshal was entitled to mileage 
from the state line, to the commissioner in Florida, who in this in- 
stance proved to be the nearest to the place of entrance into the 
state. The comptroller has decided this question in favor of this 
contention. In re Account of D. T. Guyton (Sept. 26, 1894) Cougar's 
Dig. p. 76, item 23. It appears proper to regard the matter of this, 
arrest in this light; for, otherwise, to disallow this item would 
have the effect of rendering the arrest entirely illegal, so far as con- 
cerns the acts of the deputy after he passed the state line, and came 
into the Northern district of Florida. 

Items 11, 12, 13, and 16, Schedule A: It is admitted that the fees 
in all of these cases were earned where the prisoner was not taken 
before the commissioner nearest the place of arrest, but was taken 
before the commissioner who issued the warrant. In no instance 
was there a copy of the affidavit attached to the warrant as issued 
by the commissioner. The appropriation act of August 18, 1894, 
in which it was declared that no mileage Was to be allowed a mar- 
shal for transportation of deputy and prisoner, etc., when not taken 
before the commissioner nearest the place of arrest, reads as fol- 
lows: 

"It shall be the duty of the marshal, his deputy, or other officer, who may 
arrest a person charged with any crime or offense, to take the defendant before 
the commissioner or the nearest judicial officer having jurisdiction under ex- 
isting laws, for a hearing, commitment, or taking bail for trial, and the officer 
or magistrate issuing the warrant shall attach thereto a certified copy of the 
complaint; and upon the arrest of the accused, the return of the warrant, 
with a copy of the complaint attached, shall confer jurisdiction upon such 
officer as fully as if the complaint had originally been made before him, and 
no mileage shall be allowed any officer violating the provisions hereof." 

This act, in words and effect, only applies to money thereby set 
aside for certain expenses of the government, but does not place 
any general restriction upon the commissioners and marshals, but 
refers to the allowance of their fees at the treasury department out 
of this appropriation. The concluding phrase means, of course, 
"And no mileage [out of the money hereby appropriated] shall be 
allowed any officer violating the provisions hereof." It is usual 
and customary, where the witnesses are more convenient to the 
commissioner who issued the warrant, to take the prisoner before 
him, and especially where no copy of the affidavit is attached; thus 
saving the government large sums yearly in mileage of four wit- 
nesses or less, as the case might be; and, as there is no general re- 
striction on the marshal, it lies in his discretion, especially where 
no bad faith, or inordinate desire to increase his fees, is shown. 
In U. S. v. Ewing, 140 U. S. 148, 11 Sup. Ct. 745, the court says: 

"The cases of U. S. v. Dickson, 15 Pet 141, and Minis v. U. 8., Id. 423, are 
cited in support of this view. The limitation and effect of provisos in enacting 
clauses of a statute are considered in these cases, and the rule declared, in 
the first of them, 'that where the enacting clause is general in its language and 
objects, and a proviso Is afterwards introduced, that proviso is construed 
strictly, and takes no case out of the enacting clause which does not fall 
fairly within its terms. 9 In the case of Minis v. U. S. it Is said by Mr. Justice 
Story (page 445): 'It would be somewhat unusual to And ingrafted upon an 
act making special and temporary appropriations any provision which was 
to have a general and permanent application to all future appropriations. 
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Nor ought such an intention on the part of the legislature be presumed, un- 
less It is expressed In the most clear and positive terms, and wherever the 
language admits of no other reasonable interpretation.' The office of a pro- 
viso, generally, is either to except something from the enacting clause, or to 
qualify or restrain its generality, or to exclude some possible ground of misin- 
terpretation of it, as extending to cases not intended by the legislature to be 
brought into its purview. A general rule, applicable to all future cases, would 
most naturally be expected to find its proper place in some distinct and in- 
dependent enactment, 1 * * * In the case under consideration, If the pro- 
viso had been simply that commissioners should not be entitled to any docket 
fee, we should have had' little doubt that It would be held as applying only 
to the $50,000 appropriated in the bill; but as the proviso contains a sub- 
stantial re-enactment of the clause of the Revised Statutes (section 847) fixing 
the fees for similar services, with the prohibition against docket fees tacked 
thereto as an amendment, we find it impossible to give effect to the whole 
proviso without construing It as expressing the intention of congress to amend 
that clause of section 847." 

It therefore clearly appears, under these roles of construction, 
that this proviso only applies to the money thereby appropriated. 
These items represent a meritorious case of an effort to save the 
government expense in mileage of witnesses. 

It further appears from admissions herein, in the evidence, that 
there was no copy of the complaint or affidavit attached to the war- 
rant issued in these cases. In the case of U. S. v. Donahower, 29 
C. C. A. 342, 85 Fed. 547, the circuit court of appeals for the Eighth 
circuit, in construing this act, says: 

"The circuit court finds as a fact that in each case Included In this finding 
the warrant was not issued or made returnable before the circuit court com- 
missioner before whom it was returnable by the connivance, at the request, 
or with the knowledge of the petitioner, but came into his hands in the regu- 
lar course of the business of his office, and was served and executed by him 
in obedience to its mandate; that it did not appear from the testimony that 
a certified copy of the complaint upon which each of the warrants was based 
was attached to the warrant; that in each case the mileage charged was 
actually and necessarily traveled by the plaintiff; and the several items In- 
cluded in the finding, amounting to $188.70, were therefore allowed. We 
think the items of this account were properly allowed by the circuit court 
The finding of fact shows that in none of the cases Included in the finding, 
for which charges have been made, was there attached to the warrant a cer- 
tified copy of the complaint, which, under this statute, would be necessary to 
confer jurisdiction upon any commissioner or magistrate before whom the 
marshal might take the person arrested. Without the certified copy of the 
complaint attached to the warrant, a commissioner or magistrate nearer the 
place of arrest than the commissioner issuing the warrant would be without 
jurisdiction to hear the case. As stated by the circuit court, the marshal 
would have to obey the warrant In Its legal effect; and, if no certified copy 
of the complaint was attached, to give jurisdiction to any other commissioner 
or magistrate he would— the warrant so directing— be obliged to take the 
arrested person before the commissioner who issued the warrant." 

There can be no presumption that in any of these cases the certi- 
fied copy of the complaint was not attached by the commissioner 
through the connivance or at the request of the marshal, and there 
has been no attempt to prove this, or even a suggestion on behalf 
of the government; and, with as well-considered authority as the 
foregoing, nothing could be added. 

Item 15, Schedule A: In addition to the above, it may be sug- 
gested that United States officials, including United States district 
attorney, were instrumental in preferring charges against the de- 
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fendant in the case before the commissioner at Pensacola, and spe- 
cially directed the marshal, after arresting the defendant, to bring 
him before the commissioner at Pensacola. The charge was of such 
a serious nature that no one anticipated the ability of the defendant 
to give bond, which in fact he never did. The Marianna jail was not 
in condition to accommodate the defendant in a suitable manner; and, 
as the defendant would be- required to be brought to Pensacola for 
trial in any event, the government was in fact a gainer by the trans- 
action. The marshal had no discretion in the premises, nor is it sug- 
gested that he connived at this method of prosecuting the defendant. 
He had nothing to gain, and, under the circumstances, should cer- 
tainly be recompensed for the large expense he has been to in the 
premises. 

Item 17, Schedule A: This item represents fees earned by a dep- 
uty to whom a warrant was delivered by the commissioner, and 
who effected the arrest of the defendant at a place which was nearer 
to the residence of another deputy; the department contending that 
the warrant should have been mailed to the other deputy. This con- 
tention seems frivolous and unfounded in law. The deputy was 
handed the warrant by the commissioner. He is not presumed to 
have had at that time any knowledge of the exact whereabouts of the 
defendant, and, if he effects an arrest, under the warrant, he is enti- 
tled, under paragraph 25, § 829, Rev. St., to his mileage, computed 
according to the language of said paragraph, which reads, "For travel 
in going only, to serve any process, * * * six cents a mile, to 
be computed from the place where the process is returned to the place 
of service." Thus it will appear that it was immaterial to the gov- 
ernment, so far as concerns the amount of fees earned, what deputy 
effected the service. 

Item 18, Schedule A: The same facts exist relative to this item 
as in item 15, and the same rule of law applies. 

Schedule B: Nothing is developed by the facts in these items that 
calls for the further consideration of the court This question was 
fully decided in the opinion on the demurrer. Puleston v. U. S., 86 
Fed. 570. 

Items 1, 6 to 14, inclusive, Schedule C, have been fully decided on 
the demurrer. 

Items 2 to 5, inclusive, Schedule C: These items represent fees 
for committing defendants in instances where the clerk had issued a 
commitment under an order entered in the minutes to that effect, and 
was delivered to the marshal for service. The defendants had been 
committed previously, to await trial, but these commitments were 
issued after conviction, but before sentence. It is no defense that 
the writs may not have been necessary. The marshal cannot disre- 
gard the process or order of the court, even though they are super 
fluous, but must execute such as are issued to him in the ordinary 
practice, for which he is entitled to the ordinary fee. Opinion of 
May 16, 1840, 3 Op. 536; Cousar's Dig. p. 78, item 2. In U. S. v. 
Donahower, 29 O. C. A. 342, 85 Fed. 547, the court says: 

"The seventh assignment of errors covers finding 11 of the findings of the 
circuit court, and is for the service of a bench warrant on a person then in the 



Digitized by 



Google 



PULESTON V. UNITED STATES. 975 

custody of the United States marshal. The allowance of this item, amounting 
to $2, by the circuit court, we think should be sustained. The warrant was 
issued by the court. The marshal was bound to serve it, and was entitled 
to the fee charged for the service." 

All items in Schedule D have been fully passed upon on demurrer. 

Schedule E, item 1, arose through a mistake of the accounting 
officer of the treasury, and hence should be allowed. 

Item 2, Schedule E : This item is for a per diem before a commis- 
sioner on a hearing on criminal charge. Disallowed because, the 
marshal had charged a per diem in the circuit court on the same day. 
In U. S. v. McMahon, 164 U. 8. 81, 17 Sup. Ct. 28, the court says: 

"But, where a marshal attends examination before two different commis- 
sioners on the same day, we think he is entitled to his fee of $2 for the at- 
tendance before each commissioner. In the case of U. S. v. Erwin, 147 U. 
S. 685, 13 Sup. Ct 443, we held that a district attorney was entitled to charge 
a per diem for services before a commissioner upon the same day that he was 
allowed a per diem for attendance upon the court, and the argument controlling 
our opinion in that case Is equally applicable here. It is true that in that 
case the charge was for attending before the court and before a single com- 
missioner upon the same day; but where the officer attends before two or 
more commissioners, who may hold their sessions at a distance from each 
other, we see no reason why he should not be entitled to his fee in the 
case of each commissioner." 

The court in this case held that the principle applicable to the allow- 
ance of double per diem to district attorneys is "equally applicable" 
to the allowance of a double per diem to the marshal; and in this 
case the court went even further than the contention here, in allow- 
ing the marshal not only a per diem for attendance on court and a 
commissioner, but that he was entitled to a per diem in two commis- 
sioners' courts on the same day. This decision has been rendered 
since this disallowance, and the department did not have this author- 
ity to follow. There can be no question, under this decision, as to 
its propriety. 

Item 3, Schedule E: This item involves the question as to whether 
a deputy is entitled to a per diem for attendance before a commis- 
sioner as for a hearing, when the case was set for trial on that day, 
but the defendant failed to appear, and his bond was estreated, and 
an attachment issued. "A hearing on a question of admission to 
bail, or on a motion to adjourn, or on arraignment or commitment, 
constitutes a 'hearing and deciding/ for the attendance upon which 
the marshal is entitled to a fee." Kinney v. U. S., 54 Fed. 313. The 
circumstance that the accused did not appear, and was in default, 
did not defeat the right to charge this fee. The deputy was re- 
quired to attend, supposing, as he had a right to, that the defendant 
would appear as he had obligated himself to do; and the commis- 
sioner's court was open in order to determine the question of default. 
This was necessary, and thereupon, and by virtue of such determina- 
tion, the case was continued, and an attachment issued. This seems 
such a hearing as the statute contemplates. 

Schedule F: The questions here involved have been fully passed 
upon on the demurrer. 

Schedule G: For discharging defendants on temporary bond. 
"The marshal is entitled to charge for release on bail before the corn- 
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missioner, where such release involves the taking of a bail bond." 
Kinney v. U. S., 54 Fed. 313. Paragraph 19, § 829, Rev. St, allows 
the marshal, "for every commitment or discharge of a prisoner, fifty 
cents." It appears in this schedule that each discharge was upon 
a new and separate bail bond, and hence a correct charge. 

Schedule H: The questions here involved have been fully passed 
upon on the demurrer. 

Schedule I: The questions here involved have been fully passed 
upon on the demurrer. 

Schedule J: This. schedule includes a number of items represent- 
ing all the fees earned in four criminal prosecutions, and were dis- 
allowed by the accounting officers as unnecessary and excessive. It 
is shown by the evidence that after the issuance of the warrants, and 
before the arrest, the defendants attended before the same commis- 
sioner as witnesses in other cases; but the deputy to whom the war- 
rants had been issued did not have the same in his possession at the 
time the said persons attended as witnesses, and hence no legal ar- 
rest could have been effected. The mere fact that after the issuance 
of the warrants the defendants attended before the commissioner as 
witnesses would not authorize either the commissioner or the deputy 
to arrest them without duly-issued process, which the deputy did not 
then have. It seems clear that this fact alone, without the showing 
of some bad faith on the part of the marshal or his deputy, would 
not defeat this claim for 1 fees. There is no legal right for the ac- 
counting officers to determine in such a summary manner whether 
services are unnecessary and excessive. The services were actually 
rendered, at a large expense to the marshal, and the court has ap- 
proved his accounts therefor. 

Schedule K: This schedule represents items which were suspended 
for explanations, but after full explanation by the marshal they 
were neglected by the treasury, and have never been paid. Under 
paragraph 20, § 829, Rev. St., the marshal is entitled to 10 cents 
per mile for transportation of guard. The items therefor appear 
correct. 

Schedule L: The questions here involved have been fully passed 
upon on demurrer. The same is true of Schedule M. 

Schedule N: This schedule represents certain sums disbursed to 
bailiffs employed under! specific order of the circuit and district 
courts, sitting in the same room, and presided over by the same judge. 
All amounts in excess of that paid to three bailiffs were disallowed. 
Section 715, Rev. St., reads: 

"The circuit and district courts may appoint criers for their court, • • • 
and the marshals may appoint such number of persons, not exceeding fire, as 
the judges of their respective courts may determine, to attend upon the grand 
and other juries, and for other necessary purposes, who shall be allowed for 
their services the sum of two dollars per day, to be paid by and Included In 
the accounts of the marshal, out of any money of the United States In his 
hands. Such compensation shall be paid only for actual attendance, and, 
when both courts are in session at the same time, only for attendance on one 
court" 

The sundry civil appropriation act (August 18, 1894) provides, 
"For pay of bailiffs and criers, not exceeding three bailiffs and one 
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crier in each court, • • • 1150,000;" and the acts of March 2, 
1895, and June 11, 1896 (sundry pivil appropriation acts), have ex- 
actly the same wording relative to the employment of bailiffs. It 
thus appears that thip proviso is attached to each appropriation bill. 
Does this lead to the conclusion that congress intended to give this 
the general effect of a law? If so, then why the yearly repetition? 
Its insertion in these acts only gives it the effect of a proviso, and it 
clearly can have no effect as general legislation, within the meaning 
of the language of the court in U. S. v. Ewing, supra: 

"In the case under consideration, if the proviso had been simply that com- 
missioners should not be entitled to any docket fee, we should have little 
doubt that it would be held as applying only to the $50,000 appropriated in the 
bill." 

The general provision of law, which stands unrepealed by this pro- 
viso in the appropriation bill, makes the employment of five bailiffs 
legal. There is a concluding fact relative to this item which- has 
been overlooked by the government. The language of the act re- 
fers "each court," and when, incidentally, the business of both courts 
is crowded upon one judge, it does not follow that the work is there- 
fore thrown upon one set of three bailiffs. The marshal is entitled 
in such instances to three bailiffs in each court, and, as there were 
only five for which he claims compensation in his account, he has con- 
fined himself to the number prescribed by this proviso. There is no 
contention that he did not comply with the law relative to their ap- 
pointment But, on the other hand, the employment was under the 
express order of the court, requiring this number, and was made only 
after the court had found that the business then before it could not 
be dispatched economically or satisfactorily without the assistance 
of five bailiffs, distributed with regard to the relative business of the 
two courts. 

The answer admits that this court approved each of the said items 
in the current quarterly accounts as presented, and which now form 
part of the files and records of this court; and, as such order is prima 
facie evidence of their correctness, in the absence of clear and un- 
equivocal proof of mistake on the part of the court, it should be con- 
clusive. U. S. v. Jones, 134 U. S. 483, 10 Sup. Ct 615; Kinney v. 
D. S., 54 Fed. 313. 

A further finding of facts is, in my judgment, deemed unnecessary, 
owing to the complete stipulation, covering all matters relative to the 
items in controversy; and a judgment for the petitioner may be en- 
tered for the amount claimed, after deducting the several amounts 
admitted in the replication to have been paid. 
8SF.-42 
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DREYBR v. PEASB. 

(Circuit Court, N. D. Illinois. July 26, 1S98.) 

L Habeas Corpus— Constitutionality op Statute. 

When the constitutionality of a state statute has already been sustained 
by the state courts, a prisoner arrested by virtue of such statute has a 
right to have its validity under the federal constitution passed upon by 
the federal courts in a habeas corpus proceeding. 

ft. Insolvent Banks— Receiving Deposits— Embezzlement. 

The act of Illinois^ providing that any banker receiving a deposit after 
insolvency shall be guilty of embezzlement, does not deprive any person 
of liberty or property without due process of law, or deny any person the 
equal protection of the law, in violation of Fourteenth Const Amend. U. 
S. II. 

Moran, Kraus & Mayer, for petitioner. 

G. S. Deneen and A. C. Barnes, for respondent. 

SHOWALTER, Circuit Judge. The petitioner, Edward S. Dreyer, 
together with one Robert Berger, was formerly engaged in the busi- 
ness of banking in Chicago. He is produced here by the respondent, 
the sheriff of the county, in obedience to a writ of habeas corpus. He 
was held by the sheriff to answer an indictment against himself and 
said Berger framed on the following statute of the state: 

"Be it enacted by the people of the state of Illinois, represented in the general 
assembly, that if any banker or broker or person or persons doing a banking 
business, or any officer of any banking company or Incorporated bank doing 
business in this state, shall receive from any person or persons, firm, company 
or corporation, or from any agent thereof, not Indebted to said banker, broker, 
banking company or incorporated bank, any money, check, draft, bill of ex* 
change, stocks, bonds or other valuable thing which is transferable by de- 
livery, when, at the time of receiving such deposit, said banker, broker, 
banking company or incorporated bank is insolvent, whereby the deposit so 
made shall be lost to the depositor, said banker, broker or officer so receiving 
said deposit shall be deemed guilty of embezzlement, and upon conviction 
thereof shall be fined In a sum double the amount of the sum so embezzled 
and fraudulently taken, and in addition thereto may be Imprisoned in the 
state penitentiary not less than one nor more than three years. The failure, 
suspension or involuntary liquidation of the banker, broker, banking company 
or Incorporated bank within thirty days from and after the time of receiving 
such deposit shall be prima facie evidence of an Intent to defraud, on the 
part of such banker, broker or officer of such banking company or Incorporat- 
ed bank." Laws 1879, p. 113. 

It is insisted on behalf of the petitioner that this statute is void, as 
against that portion of the first section of the fourteenth amendment, 
to the national constitution which declares that no state shall "deprive 
any person of * * * liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal protection 
of the laws." It is contended by the state that the proceeding in this 
court is premature, and that the petitioner should be remanded with- 
out inquiry here into the validity of the statute. Clearly, if the statute 
be unconstitutional, as claimed, the petitioner is unlawfully held, and 
should be discharged. If the validity of the statute were an open 
question in the courts of Illinois, then this court would, under the rul- 
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ings of the supreme court of the United States, be excused from con- 
sideration of the question at this time. But the supreme court of 
Illinois in Meadowcroft v. People, 163 I1L 56, 45 N. E. 303, declared 
this law constitutional and valid. The question in the courts of the 
state is therefore foreclosed. In Crowley v. Christenson, 137 U. S. 
86, 11 Sup. Ct 13, Christenson had been arrested by the chief of police 
of San Francisco on a warrant issued by the police court of that mu- 
nicipality for violation of an ordinance with respect to the sale of 
liquors. He applied to the supreme court of California to be dis- 
charged from imprisonment, on the ground that said ordinance was 
unconstitutional and void. That court ruled against him, declaring 
the ordinance constitutional and valid. He was again arrested upon 
a similar complaint for a violation of the same ordinance. After the 
decision by the supreme court of California, and as a means of relief 
from the second arrest, he applied for a writ of habeas corpus to the 
circuit court of the United States for the Northern District of Califor- 
nia. The judge holding that court granted the writ, and, being of 
opinion that the ordinance in question was in violation of the constitu- 
tion of the United States, discharged the prisoner. From this order 
of discharge an appeal was taken to the supreme court of the United 
States, and that court entertained the appeal, and passed upon the 
question as to the constitutionality of the ordinance. Baker v. Grice, 169 
U. S. 285, 18 Sup. Ct. 323, was also an appeal in a habeas corpus case, 
but there the supreme court of the United States refused to consider 
the constitutionality of the statute upon which Grice had been indicted, 
on the ground that this question was still open in the courts of Texas, 
from one of the districts of which state the appeal had been taken. In 
other words, the ruling of the district judge in Texas was reversed, 
with the direction that the prisoner be remanded, merely because, in 
the judgment of the supreme court of the United States, the considera- 
tion of the question was premature in the federal courts. I under- 
stand the California case to be a precedent for the position taken by 
this petitioner that this court cannot be excused from considering the 
constitutionality of the statute here in question, since the supreme 
court of the state has already passed upon the point In view of 
Crowley v. Christenson, and of the absence of any holding by the 
supreme court of the United States that a federal judge may decline to 
entertain a proceeding of this kind under such circumstances, I think 
the merits of the present application must be considered. 

Where a banker, being in fact insolvent, but still pretending 
solvency, receives money as a deposit from one who, in making such 
deposit, is misled by the pretense of solvency, and such banker is 
afterwards prevented by such insolvency from repayment on demand, 
and fails or suspends, so that repayment on demand is lost to the de- 
positor, — where, in other words, a banker obtains money on the false 
pretense of solvency, and by the want of such solvency repayment 
on demand is lost to the depositor, — the offense appears to be complete. 
Failure or inability, through insolvency to pay on demand, does not 
make the offense. Such default must result from the undisclosed in- 
solvency. The depositor must be deprived of something of value as 
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the consequence of the false pretense of solvency, in order to make 
out the offense. Nor does this false pretense, as a means efficient to 
secure the deposit, constitute the offense. The loss must result. 
Both the pretense, as the efficient antecedent to the deposit, and result- 
ant loss, must concur. No banker .who heeds this law can be thereby de- 
prived either of any liberty or any property right which was necessary 
or incidental to his business as a banker. But for this law he, being in- 
solvent, might have taken deposits with impunity, so far as concerned 
any criminal sanction, but not as a matter of personal prerogative or 
property right He had no such right or liberty. What a man may 
do as of right inherent in himself, or as a property owner, or as one 
free to contract or carry on business, is one thing; what he may do as 
being unrestricted by any inhibitory punitive law is another. A stat- 
ute which forbids a banker, being insolvent, from taking a deposit on 
the pretense of solvency, does not, in my judgment, deprive him of 
any liberty or property right guarantied by the national constitution. 

The cases cited on the argument concern laws which could be valid 
only as referred to the police power of the legislature. They were 
cases in which a liberty or property right, otherwise clearly appertain- 
ing to individuals constituting a particular class, is annulled or ex- 
tinguished by legislative enactment, in the interest of the public. The 
right, for instance, to build or maintain a wooden house on a city lot, 
to keep fires going continuously night and day in certain industries, to 
store materials possibly dangerous within specified territory, to make 
unrestricted sales of certain kinds of merchandise, etc., — these rights 
exist affirmatively and of course, until annulled by positive law pursu- 
ant to the police power. The question for a court in such cases is 
whether or not the enactment, in view of its subject-matter and the 
uniformity of its operation by force of a classification which is ger- 
mane and appropriate, has that relation to the public welfare which 
brings it within the police power of the legislature. What may be 
called, in strictness, a police enactment, may be thought of, on the 
one hand, as supplanting constitutional guaranties, or, on the other, as 
a limitation on liberty or property right first promulgated by the legis- 
lature in making said enactment, but latent up to that time. In other 
words, personal liberty and the rights of property are, in a certain 
measure, subject to the police power of the state. But why refer to 
or discuss the police power in connection with a statute which pro- 
hibits conduct in itself essentially unfair and fraudulent, — conduct 
which could not be justified as within the prerogative of any man, 
either in his character as property owner or as man of business free 
to deal fairly with others in his own interests? 

Counsel argue that conduct such as that set forth in this indictment 
would not be deemed even tortious in a civil action. American 
Trust & Sav. Bank v. Gueder & Paeschke Mfg. Co., 150 El. 336, 37 
N. E. 227, seems to imply the contrary. But, whatever may be the 
sense of this decision, if the taking of a deposit by an insolvent 
banker from an unwary depositor, and a subsequent loss resulting from 
such insolvency, be not actionable as a tort, the reason would be the 
want of care on the part of the depositor himself. No commendation 
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or approval of the conduct of such insolvent is to be implied. Hold- 
ing such a transaction by a civil court to be a mere contract of loan, not 
procured by actionable fraud, would not mean that the insolvent 
banker had a right guarantied by the national constitution, and proof 
against inhibitory state legislation, to take deposits, on the pretense 
of solvency, from any person too negligent of his own interest to make 
careful and specific inquiry. 

It is suggested that a banker who did not know himself to be 
insolvent might be convicted under this act I do not see how the 
right of an insolvent banker to take money as a deposit can be 
grounded on his ignorance of his own insolvency, so that such right 
will fall within the guaranty of the fourteenth amendment touch- 
ing liberty or property as against inhibitory state legislation. On 
the other hand, cases such as Com. v. White, 11 Allen, 264, are 
against the proposition that what may be called positive guilty 
knowledge is necessary to make the criminal offense. The pretense 
of solvency, or, putting it in another way, the appearance or seem- 
ing to the depositor that the banker knows himself to be solvent, 
is the efficient cause of the deposit. A banking business, in strict- 
ness, cannot be carried on if the banker be insolvent The assump- 
tion of solvency seems a necessary antecedent to any deposit in 
the usual course of business. A depositor merely in his character 
as depositor parts with his money, not for profit in the way of in- 
terest, but simply upon the assurance that he can have it again on 
demand, in portions and at times to suit his convenience or inclina- 
tion. From the standpoint of a depositor, the banking business is 
sui generis. A depositor in making a deposit does not think of him- 
self as a lender driving a bargain in the way of interest with a bor- 
rower, or as a merchant selling on credit, or as one making a deal 
or contract of some sort for profit. Without inquiry and as a mat- 
ter of course he assumes the solvency of his bank, leaves his money, 
and goes his way. The proposition that the insolvent banker who 
takes a deposit is discriminated against, since any other insolvent 
may borrow with impunity, is hardly sound. The legislature might, 
so far as I can see, prohibit by punitive enactment any insolvent 
from borrowing money, to the loss or injury of the lender, by using 
for that purpose the false pretense of solvency. The legislature 
could hardly prevent any insolvent from borrowing money when 
neither the false pretense of solvency nor any other false pretense 
is made use of. The present statute is applicable to persons en- 
gaged in the business of banking, — a business which, from the stand- 
point of one about to deposit money, seems to make on its own 
behalf the direct assertion of solvency. 

The law here in question is applicable to any person whose con- 
duct falls within the definition of the offense. How wide or how 
narrow that definition shall be is. a question for the legislature. Bo 
far as the legislative power of a state is concerned, constitutions are 
not grants, but limitations. So long as no constitutional limitation is 
invaded, the legislature may make whatever law it pleases. I am 
not able to say that taking money as a deposit by an insolvent bank- 
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er under pretense of solvency is a right guarantied by the fourteenth 
amendment. A law which makes the obtaining money by false pre- 
tenses a crime would hardly be invalid on the ground that a per- 
son using the same pretenses, but failing to obtain and appropriate 
money or property thereby, would not be punishable. The circum- 
stance that, by the terms of the statute in question, the repayment 
on demand must be lost to the depositor in order to make the of- 
fense, is not a valid objection. Nor as long as an^ person whose 
conduct falls within the definition of the offense is liable to the pen- 
alty prescribed do I see that the equal protection of the laws is 
denied. The entire act is entitled an "Act for the protection of 
bank depositors." The offense in question is created by the first 
section. It is a limitation on this offense that the depositor must 
not at the time be himself indebted to the bank. The offense is 
against the state. The section gives no right of any kind to, nor 
does it create any liability on the part of, any depositor, whether 
he be indebted to the bank or otherwise. But, as it seems to me, 
the question whether or not a criminal statute denies the equal pro- 
tection of the laws is properly available to one who finds himself 
amenable to such statute (Budd v. State, 3 Humph. 492), and who 
himself, as he conceives, is thereby denied the equal protection of 
the laws. The penalty of the statute here in question goes with- 
out discrimination against any person whose conduct falls within 
the definition of the offense. 

As concerns the last sentence of the section, I do not think any 
question can properly arise in this proceeding. The state is not 
obliged to make use of — and may not choose or be able to use — 
the rule of evidence there defined. That it will be able to make 
out a case, or what evidence the prosecuting attorney will intro- 
duce, cannot now be known. So far as is shown here, there may 
have been no suspension of the banking business by this petitioner 
and his partner until after the 30 days, or such suspension may have 
occurred on the same day when the deposit alleged in the indict- 
ment was made. At all events, it does not appear that the rule of 
evidence in question has anything to do with the detention now 
complained of. I think the writ should be discharged, and the pe- 
titioner remanded to the custody of the sheriff; and it is so ordered. 
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THE CARRIB.1 

(District Court, B. D. Virginia. January 25, 1883.) 

Salvage— Compensation. 

A steamer, heavily laden, suddenly sprung a leak, and quickly filled, 
In the narrow channel of the James river. She was hastily abandoned 
by her master and crew, without casting anchor or setting lights, and 
settled lightly on the bottom, where she was liable to be run into by 
several large ocean steamers which were due to pass the following night 
At her master's request, a steam yacht went to her rescue, and in the 
course of two or three hours towed her to a wharf. Held, that this was 
a salvage service, for which $600 should be awarded on a salved value of 
$2,400. 

This was a libel in rem filed by J. L. Schoolcraft against the steamer 
Carrie and cargo, to recover salvage. On the afternoon of December 
15, 1882, the Carrie, which was coming up the James river heavily 
laden, bound for Petersburg, sprang a leak, and suddenly began to 
sink while in the vicinity of Blair's wharf. Her master and crew 
hurriedly left her in a small boat, and, some time later, wet, chilled, 
and exhausted, reached a schooner in the river. They had had no 
time to cast an anchor or put np anchor lights. The boat sank in 
the channel, grounding slightly in deep water, where she was liable 
to be run into by large steamers, several of which were due to pass 
during the night Soon after the disaster, the yacht Mary arrived in 
the vicinity, and, in answer to a signal, went alongside the schooner 
on which the master and crew of the Carrie had taken refuge. At 
the master's request, she first put himself and the crew ashore at 
Blair's wharf, and then went to the Carrie, which she succeeded in 
towing to the same point in the course of two or three hours. The 
master then resumed control of her. 

Jackson & Sands, for libelant. 

Chas. S. Stringfellow, for respondent. 

HUGHES, District Judge. This is plainly a case of salvage, and 
a case for a liberal salvage reward. The Carrie was in a helpless 
condition; her own crew powerless to save her, and hopeless of doing 
so. Her master called upon the owner of the Mary to undertake the 
rescue of his vessel, and spoke of 50 or 75 per cent, of the value raised 
as the probable reward. The fact that no anchor was thrown out, 
and no light put up, conclusively evidenced abandonment. It can 
hardly be said that in a case of abandonment in a river, with the land 
of each shore in sight, there was no animus recuperandi. But, if 
this like abandonment had occurred on the high seas, the case would 
have been one of absolute derelict. The vessel was in imminent peril. 
She was likely either to sink, and to be crushed on the bottom by the 
powerful steamers soon to pass up and down, or, if she had continued 
afloat, she was liable to be collided with and sunk by the same great 

i This case has been heretofore reported In 5 Hughes, 445, and Is now pub- 
lished In this series, so as to include therein all circuit and district court 
cases elsewhere reported which have been inadvertently omitted from the 
Federal Reporter or the Federal Cases. 
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vessels. The mere fact that the work of saving occupied the Mary 
only two or three hours does not materially affect the case. In the 
case of The Blackwall, 10 Wall. 1, where fire engines from San Fran- 
cisco put out a fire on the steamer in the harbor in 30 minutes, the 
supreme court of the United States sanctioned an award of many 
thousands of dollars salvage. Really, the only open question in the 
case is, what shall be the amount of award? I consider the value of 
the Carrie after she was delivered at Blair's wharf was $2,400. I 
will give a decree for a fourth of this value; that is to say, for |600. 
As to the portion of the cargo that was saved, I will give a decree for 
half its net value. 



TWO HUNDRED AND SIXTEEN LOADS AND SIX HUNDRED AND 
SEVENTY-EIGHT BARRELS OP FERTILIZER.1 

(District Court, E. D. Virginia. July 13, 1881.) 

Demurrage— Lien on Cargo — Effect of Delivery. 

When cargo has been absolutely delivered to the consignee before serv- 
ice of process thereon, the lien for demurrage is lost 

This was a libel for demurrage filed by Thomas K. Jones, master of 
a schooner, against her cargo of fertilizer. The libel was filed on the 
day on which the delivery of the cargo to the consignee was completed, 
and process was not served thereon until the following day. 

HUGHES, District Judge. There is no doubt that a cargo may be 
libeled for freight so long as it is on the vessel or in custody of a 
wharfinger or warehouseman, holding either actually or constructively 
for the owner of the vessel. But, when the cargo has been absolutely 
delivered to the consignee against whom the freight is claimed, the 
maritime lien is lost, and the jurisdiction of the admiralty court to 
enforce it is lost with it; for it is settled law that "the lien of a ship- 
owner for freight, being but a right to retain the goods until payment 
of freight, is inseparably associated with the possession of the goods, 
and is lost by an unconditional delivery to the consignee." See the 
opinion of Chief Justice Taney in Bags of Linseed,! Black, 108. The 
libel must be dismissed at the libelant's costs; and the clerk may 
check upon the fund in bank for the costs, and, after deducting these, 
then in favor of the master for the residue of the sum. 

i This case has been heretofore reported in 5 Hughes, 310, and is now pub- 
lished in this series, so as to include therein all circuit and district court 
cases elsewhere reported which have been inadvertently omitted from the 
Federal Reporter or the Federal Cases. 
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MEMOBANDUM DECISIONS. 



ABILENE t. FOLEY. (Circuit Court of Appeals, Fifth Circuit Febru- 
ary 25, 1897.) No. 510. In Error to the Circuit Court of the United States 
for the Northern District of Texas. T. J. Freeman, Wm. Alexander, W. H. 
Clark, and W. L. Hall, for plaintiff in error. W. L. McDonald, for defendant 
in error. Dismissed pursuant to the twentieth rule. 



ALABAMA G. 8. R. CO. v. CARROLL, (Circuit Court of Appeals, Fifth 
Circuit June 7, 1897.) No. 516. In Error to the Circuit Court of the 
United States for the Southern Division of the Northern District of Alabama. 
A. 6. Smith and James Weatherly, for plaintiff in error. Sam. Will John 
and Richard L. Brooks, for defendant in error. Reversed and remanded, 
with directions to dismiss for want of jurisdiction. A petition for a rehear- 
ing having been allowed, the opinion was on June 7, 1897, withdrawn by 
order of the court See 28 a O. A. 207, 84 Fed. 772. 



AMERICAN CONST. CO. v. PENNSYLVANIA CO. FOR INS. ON LIVES 
AND GRANTING ANNUITIES. (Circuit Court of Appeals, Fifth Circuit 
April 20, 1887.) No. 520. Appeal from the Circuit Court of the United 
States for the Southern District of Florida. H. Bisbee and C. D. Rlnehart, 
for appellant J. O. Cooper, for appellee. Dismissed pursuant to the twen- 
tieth rule. 



PRESIDENT, ETC., OF BANK OF KENTUCKY v. CITY OF LOUISVILLE. 

(Circuit Court D. Kentucky. June 4, 1888.) 

No. 6,55ft. 
Res Judicata. 

Humphrey & Davie, for complainant 
Henry L. Stone, for defendant. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. The bill filed herein presents the same questions as 
those already considered in the case of Bank v. Stone, 88 Fed. 383; but it 
relates to the taxes for 1883-04, which were certified down by the state 
board of valuation and assessment to the city of Louisville for collection. 
We do not think that the questions differ in any respect from those already 
considered, and must therefore hold that the city of Louisville is estopped 
by the former Judgment between the bank of Kentucky and it in which it 
was held by the court of appeals of Kentucky that the Bank of Kentucky had 
an irrevocable contract under the Hewitt act (Act Ky. May 17, 1886) for 
the exemption of the property and franchise of the Bank of Kentucky from 
any other taxation than as therein imposed; and therefore that the bank 
is entitled to the preliminary injunction against the collection by the city 
of Louisville and its agents of the taxes provided in the revenue act of No- 
vember, 1882. The demurrer to the bill is overruled, and the motion for an 
injunction granted. 
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CITY OF CLEVELAND v. HAWGOOD & AVERY TRANSIT CO. (Circuit 
Court of Appeals, Sixth Circuit May 5, 1898.) No. 544. Error to the 
Circuit Court of the United States for the Eastern Division of the Northern 
District of Ohio. George L. Phillips and Miner G. Norton, for plaintiff in 
error. Harvey D. Goulder, for defendant in error. No opinion. Judgment 
affirmed. 



CITY OP WABASHA v. CHICAGO, M. & ST. P. RY. CO. (Circuit Court of 
Appeals, Eighth Circuit May 4, 1896.) No. 760. In Error to the Circuit 
Court of the United States for the District of Minnesota. A. H. Young and 
Daniel Fish, for plaintiff in error. H. H. Field and W. H. Norris, for defend- 
ant in error. Dismissed for want of jurisdiction, with costs. 



CUYLER & WOODBURN R. CO. v. ANNISTON NAT. BANK. (Circuit 
Court of Appeals, Fifth Circuit November 23, 1896.) No. 548. Appeal 
from the Circuit Court of the United States for the Southern District of 
Georgia. Docketed and dismissed pursuant to the sixteenth rule on motion 
of W. K. Miller, for appellees. 



DEL MONTE MINING & MILLING CO. v. LAST CHANCE MINING & 
MILLING CO. (Circuit Court of Appeals, Eighth Circuit.) Questions of law 
certified to the supreme court of the United States. See 18 Sup. Ct 896. 



DEPOSIT BANE OF FRANKFORT v. STONE et al. (Circuit Court, D. 
Kentucky. June 4, 1898.) No. 275. Frank Chinn, for complainant W. S. 
Taylor, Atty. Gen., for Samuel H. Stone and others. Ira & W. H. Julian, 
for city of Frankfort James H. Polsgrove, for county of Franklin. Before 
HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. In an Injunction suit brought by the Deposit Bank 
of Frankfort against the county of Franklin, in the Franklin circuit court, 
to prevent the collection of any taxes under the revenue act of 1892 in excess 
of those imposed by the Hewitt act (Act Ky. May 17, 1886), it was expressly 
adjudged on appeal by the court of appeals that the bank had, by Its due 
acceptance of the terms of the Hewitt act, an Irrevocable contract of ex- 
emption from taxation in excess of that imposed in the Hewitt act, and that 
the revenue act of 1892 violated this contract. In a similar injunction suit 
brought by the bank against the city of Frankfort, a decree in all respects 
similar was entered on the same ground. In accordance with our decision 
In the case of Bank of Kentucky v. Stone (just decided) 88 Fed. 383, we must 
therefore grant the motion for a preliminary injunction, and overrule the 
demurrer to the bilL 



THE FAVORITE. (Circuit Court of Appeals, Sixth Circuit May 12, 
1898.) No. 576. In Error to the District Court of the United States for the 
Northern District of Ohio. Orestes C. Pinney, for plaintiff In error. Goulder 
& Holding* on brief for defendants In error. Dismissed for want of Jurisdic- 
tion. 
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FLINT v. CHRIST ALL. (Circuit Court of Appeals, Second Circuit) Ques- 
tions of law certified to the supreme court of the United States. See IS Sup. 
Ct 831. 



FARMERS' BANK OF KENTUCKY v. STONE et al. (Circuit Court, D. 
Kentucky. June 4, 1898.) John W. Rodman and W. S. Pryor, for com- 
plainant W. S. Taylor, for Samuel H. Stone, etc. Ira & W. H. Julian, for 
city of Frankfort James H. Polsgrove, for county of Franklin. James F. 
Clay, for Henderson county. Before HARLAN, Circuit Justice, and TAFT 
and LURTON, Circuit Judges. 

TAFT, Circuit Judge. This case is controlled by the points already decided. 
The Farmers' Bank, in prior adjudications with the county of Franklin, 
the city of Frankfort, and the city of Henderson, was conclusively adjudged 
to have an Irrevocable contract under the Hewitt act, exempting it from 
any taxation in excess of that provided therein. There was no such ad- 
judication, however, between the Farmers' Bank and either Scott county or 
Henderson county. It therefore follows from what has already been de- 
cided that as to Scott county and Henderson county the demurrers to the bill 
should be sustained, and the bill must be dismissed, while as to the other 
defendants the demurrers will be overruled, and the motions for a pre- 
liminary injunction granted. 



FOLSOM v. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 4, 1896.) No. 579. In Error to the Supreme Court of the Territory of 
New Mexico. Dismissed for want of jurisdiction. 



FRANTZ v. WEIGAND. (Circuit Court of Appeals, Fifth Circuit May 
17, 1897.) No. 575. In Error to the Circuit Court of the United States for 
the Eastern District of Louisiana. W. O. Hart, for plaintiff in error. Frank 
McGloln, for defendant in error. Dismissed pursuant to the twentieth rule. 



GLYNN et al. v. KETSER et al. KEYSER et al. v. GLYNN et al. (Cir- 
cuit Court of Appeals, Fifth Circuit. May 24, 1898.) No. 652. Appeal and 
Cross Appeal from the District Court of the United States for the Northern 
District of Florida. J. P. Kirlin and John Eagan, for Dashper E. Glynn 
& Son. John C. Avery, for W. S. Keyser & Co. Before PARDEE and MC- 
CORMICK, Circuit Judges, and PARLANGE, District Judge. 

PER CURIAM. The questions raised in this case are identical with those 
in Wood v. Keyser, 87 Fed. 1007, and Steamship Co. v. Keyser (just decided) 
87 Fed. 1005, and for the same reasons the judgment of the district court is 
affirmed. 



HOWISON v. ALABAMA COAL & IRON CO. (Circuit Court of Appeals, 
Fifth Circuit December 21, 1896.) No. 541. In Error to the Circuit Court 
of the United States for the Northern District of Alabama. Alexander T. 
London, for plaintiff in error. John B. Knox and S. J. Bowie, for defendant 
In error. Dismissed pursuant to the twentieth rule. 
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INTERSTATE SAV. f LOAN & TRUST 00. v. SHAW et al. (Circuit Court 
of Appeals, Sixth Circuit May 12, 1898.) No. 579. In Error to the Cir- 
cuit Court of the United States for the District of Kentucky. Michael 6. 
Heintz, for plaintiff in error. E. C. Pyle, for defendants in error. No opinion. 
Affirmed. 



JOHNSON v. CITIZENS* ST. R. CO. OP INDIANAPOLIS, IND. (Circuit 
Court of Appeals, Sixth Circuit. May 10, 1898.) No. 568. In Error to the 
Circuit Court of the United States for the Eastern Division of the Northern 
District of Ohio. W. B. Sanders, for plaintiff in error. W. H. H. Miller, 
for defendant in error. No opinion. Affirmed. 



LOUISVILLE BANKING CO. v. CITY OF LOUISVILLE. (Circuit Court, 
D. Kentucky. June 4, 1898.) No. 6,562. Helm & Bruce, for complainant 
Henry L. Stone, for city of Louisville. Before HARLAN, Circuit Justice, 
and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. This case presents the same questions as are pre- 
sented in the case of Louisville Banking Co. v. Stone, infra, already dis- 
posed of, but involves the taxes for 1893 and 1894. The taxes for 1895, 
1896, 1897, and 1898 were Involved in the prior case. The order will be that 
the preliminary injunction prayed for shall issue, and that the demurrers to 
the bills be overruled. 



LOUISVILLE BANKING CO. v. STONE et at 

SAME v. CITY OF LOUISVILLE. 

(Circuit Court, D. Kentucky. June 4, 1898.) 

Nos. 6,561 and 6,562. 
Res Judicata. 

Helm & Bruce, for complainant. 

W. S. Taylor, Atty. Gen., for Samuel H. Stone, etc., board of valuation and 
assessment of the state of Kentucky. 
Henry L. Stone, for city of Louisville. 

Before HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. These cases present substantially the same ques- 
tions as those already passed upon in the case of Bank of Kentucky v. Same 
Defendants, 88 Fed. 383. The complainant company was a corporation or- 
ganized after the act of 1856, but before the Hewitt act It duly accepted 
the provisions of the Hewitt act After the passage of the revenue act of 
November, 1892, and the adoption of the ordinance by the city of Louisville 
imposing a license upon the gross receipts of banks doing business within 
Its limits, a warrant was sued out by the city of Louisville, in its police court, 
against the Louisville Banking Company, for a failure to pay the license. 
This bank filed a petition for a writ of prohibition in the circuit court of 
Jefferson county against R. H. Thompson, the police judge, averring that 
the ordinance of the city of Louisville was void, as Impairing an obligation 
of the complainant's contract with the state under the Hewitt act, and that 
any authority given to the city of Louisville to pass such ordinance by the 
revenue act of November, 1892, was likewise void, as Impairing the obliga- 
tion of the contract The petition prayed that the police judge might be 
prohibited from taking jurisdiction of the proceeding against complainant 
for a violation of the ordinance. Issue was joined on this petition by the 
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defendant, the judge of the police court of the city of Louisville. The city 
of Louisville, though not a party in name, was in reality the party defendant, 
and appeared by counsel. Indeed, the proceedings were taken for the pur- 
pose of testing the validity of the license ordinance by agreement between 
the city attorney and the complainant bank. The Jefferson circuit court 
found the issues in favor of the defendant, and entered a decree dismissing 
the petition. Thereupon the complainant banking company caused an ap- 
peal to be taken in its name from the judgment of the Jefferson circuit 
court to the court of appeals, and to that appeal it made the city of Louis- 
ville and R. H. Thompson, the police judge, parties. In the court of ap- 
peals the cause was argued by the counsel for the city of Louisville. The 
court of appeals reversed the judgment of the Jefferson county circuit court 
(31 S. W. 1013), and in its opinion held that the ordinance of the city of Louis- 
ville was void, for the reason that the Louisville Banking Company had an 
irrevocable contract with the commonwealth upon its due acceptance of the 
terms of the Hewitt act, limiting the amount of tajces to which it was sub- 
ject to those Imposed by that act during its corporate existence. For the 
reasons already stated in the case of Bank of Kentucky v. Same Defendants, 
we think it conclusively established, as between the parties, by a former ad- 
judication, that the complainant had an irrevocable contract, under the Hew- 
itt act, with the commonwealth of Kentucky, by which no greater taxes than 
therein provided could be imposed upon it by the commonwealth, or under 
Its authority. For the reasons stated in the same opinion, we think the 
complainant entitled to equitable relief to prevent a violation of that contract 
by the taxes assessed under the revenue act of 1892. An order for a pre- 
liminary injunction therefore must issue in these cases, and the demurrers to 
the bills must be overruled. 



LOUISVILLE CITY NAT. BANK v. STONE et al. SAME v. CITY OF 
LOUISVILLE. (Circuit Court, D. Kentucky. June 4, 1898.) Nos. 6,565 and 
6,566. Helm & Bruce, for complainant. W. S. Taylor, Atty. Gen., for Sam- 
uel H. Stone and others. Henry L. Stone, for city of Louisville. Before 
HARLAN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. These cases are controlled by the case of Bank of 
Commerce v. CJty of Louisville, 88 Fed. 398. On the principle of privity 
and res judicata laid down in that case, we grant the motion for a pre- 
liminary injunction, and overrule the demurrers to the bilL 



LYONS v. OTERI. (Circuit Court of Appeals, Fifth Circuit May 17, 
1897.) No. 579. Appeal from the District Court of the United States for 
the Eastern District of Louisiana, Dismissed, pursuant to the twenty-third 
rule, for failure to print record. 



FERRIS IRR. DIST. v. SAVINGS & TRUST CO. OF CLEVELAND, OHIO, 
et al. (Circuit Court, S. D. California. June 29, 189a) No. 659. Wm. J. 
Hunsaker, for Savings & Trust Co. and others. Works & Lee, for Perris 
Irr. Dlst 

ROSS, Circuit Judge. The cross bill in this case la substantially similar to 
that in the case of Alessandro Irr. Dlst v. Savings & Trust Co. of Cleve- 
land (just decided) 88 Fed. 928. For the reasons given by the court for over- 
ruling the demurrer to the cross bill in that case, an order will be entered 
herein overruling the demurrer, with leave to the defendants to answer with- 
in 20 days. 
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RFVER MACHINE & BOILER CO. v. DUFFY et al. (Circuit Court of 
Appeals, Sixth Circuit May 12, 1898.) No. 576. In Error to the District 
Court of the United States for the Northern District of Ohio, O. C. Pinney, 
for plaintiff in error. Dismissed for want of Jurisdiction. 



SOUTHERN RY. CO. v. AVERA. (Circuit Court of Appeals, Fifth Cir- 
cuit. April 22, 1897.) No. 586. In Error to the Circuit Court of the United 
States for the Northern District of Georgia. R. T. Dorsey and Sanders 
McDanlel, for plaintiff in error. Dismissed pursuant to the twentieth rule. 



THIRD NAT. BANK T. STONE et aL SAME v. CITY OF LOUISVILLE. 
(Circuit Court, D. Kentucky. June 4, 1898.) Nos. 6,573 and 6,574. Helm & 
Bruce, for complainant. W. S. Taylor, Atty. Gen., for Samuel H. Stone and 
others. Henry L. Stone, for city of Louisville. Before HARLAN, Circuit 
Justice, and TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge. These cases present the same question which arose 
in the case of Louisville Banking Co. v. Same Defendants (already decided) 
88 Fed. 988. The suit against the city of Louisville relates to the taxes under 
the revenue act of 1892 for the years 1893 and 1894, and the suit against 
Stone and others and the city of Louisville relates to the taxes for 1895, 
1896, 1897, and 1898. In the prohibition suit brought by the Third National 
Bank against the judge of the police court, to which the city of Louisville 
became a party on appeal, it was held by the court of appeals of Kentucky 
(31 S. W. 1013) that the Third National Bank, by its formal acceptance of 
the provisions of the Hewitt act, had acquired a contract right, irrevocable 
by the state, exempting it from all taxes except those provided under the 
Hewitt act, and that the license tax Imposed by the city of Louisville under 
a statute of the state was therefore a violation of the contract, and void un- 
der the constitution of the United States. The demurrers to the bills are 
therefore overruled, and the motions for preliminary injunction against the 
defendants are granted. 



THE THREE FRIENDS. (Circuit Court of Appeals, Fifth Circuit Feb- 
ruary 1, 1897.) No. 563. Appeal from the District Court of the United 
States for the Southern District of Florida. No opinion. Taken to the su- 
preme court of the United States before argument by writ of certiorari, and 
by that court reversed, and remanded to the district court See 166 U. & 1, 
17 Sup. Ct 495. 



UNITED STATES T. BOWERSOCK et aL (Circuit Court of Appeal* 
Eighth Circuit. December 11, 1893.) No. 306. In Error to the Circuit Court 
of the United States for the District of Kansas. Solon O. Thatcher, for de- 
fendants in error. Dismissed for failure to print record, pursuant to the 
twenty-third rule. 



UNITED STATES v. SALAMBIER. (Circuit Court of Appeals, Second Cir- 
cuit) Questions of law certified to the supreme court of the United States. 
See 18 Sup. Ct 771. 
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VOGEMANN v. KEYSER et aL KEYSER et aL t. VOGBMANN. (Cir- 
cuit Court of Appeals, Fifth Circuit May 31, 1898.) No. 666. Ben. C. Tunl- 
son, for H. Vogemann. John C. Avery, for W. S. Keyser & Co. Before 
PARDEE and McCORMICK, Circuit Judges, and PARLANCE, District Judge. 

PARLANGE, District Judge. The issues in this case are the same as those 
In case No. 655, decided this day (Schmidt t. Keyser, 88 Fed. 799), and in- 
volving the construction of the "cesser clause," identical lri language with 
that in case No. 655. The decree appealed from Is affirmed. 



WHITMIRE v. HUDSON et al. (Circuit Court of Appeals, Fifth Circuit 
May 24, 1898.) No. 658. Appeal from the District Court of the United States 
for the Northern District of Florida. W. A. Blount and A. 0. Blount for ap- 
pellant B. C. Tunison, for appellees. Before PARDEE and McCORMICK, 
Circuit Judges, and PARLANGE, District Judge. 

PER CURIAM. This is a libel In personam to recover salvage for services 
in saving 550 sticks of timber adrift on the tide waters of Escambia Bay. 
The case is in all respects like that of Whltmlre v. Cobb (just decided) 88 
Fed. 91, and for the same reasons the decree of the district court is affirmed. 

End of Cases in Vol. 88. 



150573 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 



